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TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appMcabinty  and  legal  effect  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  urtder 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  Irst  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conaarvation  Sanrica 

7CFRPart723 
RIN  0560-AC81 

1993  Markating  Gkiotaa  for  FIra-Ourad 
(Typa  21),  FIra-Curad  (Typas  22-23), 
Dark  Alr-Curad  (Typaa  35-36),  Virginia 
Sun-Curad  (Typa  3^,  Cfgar-FHIar  and 
Bindar  (Typaa  42-44  and  53-55),  and 
Cigar-Rllar  (Typa  46)  Tobaccos 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  rule  is  to 
codify  the  national  marketing  quotas  for 
the  1993  crops  for  several  kinds  of 
tobacco.  In  accordance  with  sections 
312  and  313  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
(the  Act),  the  Secretary  determined  the 
1993  marketing  quotas  to  be  as  follows: 
firennired  (type  21),  1.975  million 
potmds;  fire-cured  (types  22-23),  38.2 
million  pounds;  dark  air-cured  (types 
35-36),  11.16  million  pounds;  Virginia 
sun-cured  (type  37),  128,000  potmds; 
cigar-filler  and  binder  (types  42-44  and 
53-55),  14  million  poun^;  and  cigar- 
filler  (type  46).  zero  pounds. 

This  rule  is  necessary  to  adjust  the 
production  levels  of  these  kinds  of 
tobacco  to  more  fully  reflect  supply  and 
demand  conditions. 

EFFECTIVE  DATE:  Match  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Tarczy,  Agricultural 
Economist,  Tobacco  and  Peanuts 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA).  room  3736,  South 
Building,  P.O.  Box  2415,  Washington, 
DC  20013-2415,  202-720-8839. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classified  as  “not  major.”  The 
matters  under  consideration  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  Major  increases  in  costs  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  vrith  foreign-basM  enterprises 
in  domestic  or  export  markets. 

Final  Regulatory  In^lact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the 
impact  of  implementing  each  option  is 
available  on  request  from  Robert  L. 
Tarczy. 

Executive  Order  12778 

The  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778, 
Civil  Justice  Reform.  The  provisions  of 
this  ride  do  not  preempt  ^te  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  appeals. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Elomestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  ASCS 
is  not  required  by  5  U.S.C  553  or  any 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  ^tter  of  this  rule. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 


officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 
Requirements 

The  amendments  to  7  CFR  part  723 
set  forth  in  this  final  rule  do  not  contain 
any  new  or  revised  information 
collection  requirements  that  require 
clearance  through  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C  chapter  35.  The 
informati<m  collection  requirements 
contained  in  the  current  regulations  at 
7  CFR  part  723  have  been  approved 
through  August  31, 1995,  by  the  Office 
of  Management  and  Bud^t  under  the 
provisions  of  44  U.S.C  (mapter  35,  and 
assigned  0MB  No.  0560-0058.  Public 
reporting  burden  for  these  collections  is 
estimated  to  average  7  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  Mia  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
remrding  this  burden  estimate  or  any 
other  aspect  of  the  information 
collection  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Agriculture, 

Clearance  Officer,  OIRM,  room  404-W, 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperworic  Reduction  Project  (OKffl  No. 
0560-0058),  Washington,  DC  20503. 

Statutory  Background 

This  final  rule  is  issued  pursuant  to 
the  provisions  of  the  Act.  On  March  1, 
1993,  the  Secretary  determined  and 
aimounced  the  national  marketing 
quotas  for  the  1993  crops  of  fire-cured 
(type  21),  fire-cured  (types  22-23),  dark 
air-cured  (types  35-36),  Virginia  sxm- 
cured  (type  37),  dgar-filler  and  binder 
(types, 42-44  and  53-55),  and  dgar-filler 
(type  46)  tobaccos.  A  munber  of  related 
determinations  were  made  at  the  same 
time  which  this  final  rule  affirms.  On 
the  same  date,  the  Secretary  also 
annoimced  that  referenda  would  he 
conduded: 

(1)  By  mail  with  respect  to  cigar-filler 
and  binder  (types  42-44  and  53-55) 
tobacco;  and 

(2)  At  polling  places  with  respect  to 
cigu-filler  (type  46). 

During  Ma^  22-25, 1993,  (March  24 
for  dgar-filler  producers)  eligible  dgar- 
filler  and  binder  (types  42-44  and  53- 
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55)  tobacco  producers  voted  in  separate 
referenda  to  determine  whether  such 
producers  disapprove  marketing  quotas 
for  the  1993, 1994,  and  1995  meeting 
years  for  these  tobaccos.  Of  the 
producers  voting,  82.6  percent  favored 
mariceting  quotas  for  cigar-filler  and 
binder  tobacco  and  100.0  Mrcent 
favored  marketing  quotas  W  cigar- 
binder  tobacco.  Accordingly,  quotas  for 
both  kinds  are  in  effect  for  Uie  1993 
marketing  year. 

In  accordance  with  section  312(a)  of 
the  Act.  the  Secretary  of  Agriculture  is 
required  to  proclaim  not  later  than 
March  1  of  any  marketing  year  with 
respect  to  any  kind  of  to^cco,  other 
than  hurley  and  flue-cured  tobacco,  a 
national  marketing  quota  for  any  such 
kind  of  tobacco  for  each  of  the  next 
three  mariceting  years  if  such  marketing 
year  is  the  last  year  of  three  consecutive 
years  for  which  marketing  quotas 
previously  proclaimed  will  be  in  effect. 
With  respect  to  dgar-filler  and  binder 
(types  42-44  and  53-55)  tobacco,  the 
1992  marketing  year  is  the  last  year  of 
three  such  consecutive  years.  For  dgar- 
filler  (type  46)  tobacco,  producers 
rejeded  quotas  in  1992.  But,  since  this 
represented  the  first  such  rejection  since 
1952,  producers  must  again  hold  a 
referendmn  in  1993. 

Accordingly,  marketing  quotas  for 
dgar-filler  (tyj^  46)  and  dgar-filler  and 
binder  tobaccos  (types  42-44  and  53- 
55)  have  been  proclaimed  for  each  of  the 
th^  marketing  years  beginning  Odober 
1, 1993;  Odober  1, 1994;  and  Odober  1, 
1995.  Sections  312  and  313  of  the  Ad 
also  provide  that  the  Secretary  shall 
annoimce  the  reserve  supply  level  and 
the  total  supply  of  fire-cured  (type  21), 
fire-cured  (types  22-23),  dark  air-cured 
(types  35-36),  Virginia  sun-cured  (type 
37).  and  dgar-filler  and  binder  (types 
42-44  and  53-55),  and  dgar-filler  (type 
46)  tobaccos  for  the  marketing  year 
beginning  Odober  1, 1992,  and  the 
amoimts  of  the  national  marketing 
quotas,  national  acreage  allotments, 
national  acreage  fadors  for  apportioning 
the  national  acreage  allotments  (less 
reserves)  to  old  farms,  and  the  amoimts 
of  the  national  reserves  and  parts 
thereof  available  for  (1)  new  farms  and 

(2)  making  corrections  and  adjusting 
inequities  in  old  farm  allotments  for 
firencured  (type  21).  fire-cmred  (types 
22-23),  dark  air-cm^  (types  35-36), 
Virginia  sun-cnired  (ty|o  37),  dgar-filler 
anclbinder  (types  42-44  and  53-55), 
and  dgar-filler  (type  46)  tobaccos  for  the 
marketing  year  banning  Odober  1992, 
and  for  the  1993  marketing  year,  the 
amounts  of  the  national  marketing 
quotas,  naticmal  acreage  allotments, 
national  acreage  fadors  for  apportioning 
the  national  acreage  allotments  (less 


reserves)  to  old  farms,  and  the  amounts 
of  the  national  reserves  and  parts 
thereof  available  for  (1)  new  farms  and 
(2)  making  cx>rTections  and  adjusting 
inequities  in  old  farm  allotments. 

Marketing  Quotas 

Section  312(b)  of  the  Ad  provides,  in 
part,  that  the  amount  of  the  national 
marketing  quota  for  a  kind  of  tobacco  is 
the  total  quantity  of  that  kind  of  tobacco 
which  may  be  marketed  that  will  make 
available  during  such  marketing  year  a 
supply  of  such  tobacco  equal  to  the 
reserve  supply  level. 

Section  313(g)  provides  that  the 
Secnetary  may  convert  the  national 
marketing  quota  into  a  national  acreage 
allotment  for  apportionment  to 
individual  farms. 

Since  producers  of  these  kinds  of 
tobacco  generally  produce  less  than 
their  respective  national  acreage 
allotments  would  allow,  it  has  been 
determined  that  a  larger  quota  would  be 
necessary  to  make  available  production 
equal  to  the  reserve  supply  level.  The 
amount  of  the  national  marketing  quota 
so  announced  may,  not  later  than  the 
following  March  1,  be  increased  by  not 
more  than  20  percent  if  the  Secretary 
determines  that  such  increase  is 
necessary  in  order  to  meet  market 
demands  or  to  avoid  undue  restriction 
of  marketings  in  adjusting  the  total 
supply  to  the  reserve  supply  level. 

The  calculations  of  acreage  allotments 
are  in  accordance  with  Public  Law  102- 
566,  enacted  on  October  28. 1992, 
which  repealed  section  318(e)  of  the  Act 
to  permit  the  sale  or  lease  of  allotments 
between  farms  by  producers  of  fire- 
cured,  dark  air-cured,  and  Virginia  sun- 
cured  tobaccos  on  an  acre-for-acre  basis. 

Section  301(b)(14)(B)  of  the  Act 
defines  “reserve  supply  level"  as  the 
normal  supply,  pliu  5  percent  thereof, 
to  ensure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 
in  years  of  drought,  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty.  The  "normal  supply"  is 
defined  in  section  301(b)(10)(B)  of  the 
Act  as  a  normal  year’s  domestic 
consumption  and  exports,  plus  175 
percent  of  a  normal  year’s  domestic  use 
and  65  percent  of  a  normal  year’s 
exports  as  an  allowance  for  a  normal 
year’s  carryover.  A  "normal”  year’s 
domestic  consumption  is  defined  in 
section  301(b)(ll)(B)  of  the  Act  as  the 
average  quantity  pn^uced  and 
consum^  in  the  United  States  during 
the  10  marketing  years  immediately 
preceding  the  marketing  year  in  wMch 
such  consumption  is  detwmined, 
adjusted  for  current  trends  in  such 
consumption. 


A  normal  year’s  exports  is  defined  in 
sechon  301(b)(12)  of  the  Act  as  the 
average  quantity  produced  in  and 
exported  from  he  United  States  during 
the  10  marketing  years  immediately 
preceding  the  marketing  year  in  which 
such  exports  are  determined,  adjusted 
for  (nirrent  trends  in  such  exports. 

In  accordance  with  section  313(g)  of 
the  Act,  the  Secretary  is  authorized  to 
establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  1  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  the  national 
reserve,  noted  herein,  for  the  1993  crop 
of  each  of  these  kinds  of  tobacco  is 
adequate  for  these  purposes. 

On  January  12, 1993,  a  proposed  rule 
was  published  (58  FR  3869)  in  which 
interested  persons  were  requested  to 
comment  with  respect  to  these  issues. 

Discussion  of  Comments 

Thirty-four  written  responses  were 
received  during  the  comment  period 
which  ended  February  5, 1993.  Some 
respondents  discussed  more  than  one 
kind  of  tobacco.  A  summary  of  these 
comments  by  kind  of  tobacco  follows: 

(1)  Fire-cured  (type  21)  tobacco.  Three 
comments  were  received.  Two 
comments  recommended  that  the  quota 
be  reduced  by  20  percent,  the  other 
recommended  that  the  marketing  quota 
be  reduced  by  10  percent  from  the  1992 
marketing  year. 

(2)  Fire-cured  (types  22-23)  tobacco. 
Eleven  comments  were  received. 
Recommendations  ranged  frum  no 
change  from  the  1992  marketing  quota 
to  a  20  percent  increase  in  quota. 

(3)  Doric  air-cured  (types  35-36) 
tobacco.  Ten  comments  were  received. 
Recommendations  ranged  from  no 
change  to  a  20  percent  increase  in  the 
quota. 

(4)  Virginia  sun-cured  (type  37) 
tobacco.  Three  comments  were 
received.  Two  comments  recommended 
that  the  quota  be  reduced  by  10  percent. 
The  other  recommended  that  the 
marketing  quota  established  for  this 
kind  of  tobacco  be  at  the  same  level  that 
was  applicable  for  the  1992  marketing 
year. 

(5)  Cigar-filler  and  binder  (types  42- 
44  and  53-55)  tobacco.  Seven  comments 
were  received.  These  comments  ranged 
from  a  10  percent  to  30  percent  decrease 
in  quota. 

(6)  Cigar-filler  (type  46)  tobacco.  No 
comments  were  received. 

Based  upon  a  review  of  these 
comments  and  the  latest  available 
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statistics  of  the  Federal  Government, 
which  appear  to  be  the  most  reliable 
data  available,  the  following 
determinations  have  been  made. 

(1)  Fire-Cured  (Type  21)  Tobacco 

The  yearly  average  quantity  of  fire- 
cured  (type  21)  tobacco  produced  in  the 
United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  marketing  years 
preceding  the  1992-93  marketing  year  is 
approximately  1.6  million  poun&.  The 
average  annum  quantity  of  fire-cured 
(type  21)  tobacco  produced  in  the 
United  States  and  exported  from  the 
United  States  dining  the  10  marketing 
years  preceding  the  1992-93  marketing 
year  was  2.7  million  pounds  (farm  sales 
weight  basis).  Domestic  use  has  trended 
sharply  downward.  For  that  reason,  a 
normal  year’s  domestic  consumption 
has  been  determined  to  be  0.5  million 

ounds  and  a  normal  year’s  exports 

ave  been  determined  to  be  2.5  million 
pounds.  Application  of  the  formula 
prescribed  by  section  301(b)(14)(B)  of 
the  Act  results  in  a  reserve  supply  level 
of  5.8  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  (type  21)  tobacco 
held  on  October  1, 1992,  of  4.5  million 
poimds.  The  1992  fire-cured  (type  21) 
tobacco  crop  is  estimated  to  be  2.6 
million  poimds.  Therefore,  the  total 
supply  of  fire-cured  (type  21)  t(^cco 
for  the  1992  marketing  year  is  7.1 
million  pounds.  During  the  1992 
marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
3.2  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  3.9  million  poimds  at  the 
begiiming  of  the  1993  marketing  year  is 
obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1, 1993,  is  1.9 
million  poimds.  This  represents  the 
quantity  of  fire-cured  (type  21)  tobacco 
which  may  be  markets  that  will  make 
available  during  such  marketing  year  a 
supply  equal  to  the  reserve  supply  level. 
Over  95  percent  of  the  announced 
national  marketing  quota  is  expected  to 
be  produced.  Accor^gly,  it  has  been 
determined  that  a  national  marketing 
quota  of  1.975  million  pounds  is 
necessary  to  make  available  production 
of  1.9  million  pounds.  Accordingly,  the 
national  marketing  quota  for  the  1993 
marketing  year  is  1.975  million  pounds. 
In  accordance  with  section  313(^  of  the 
Act,  dividing  the  1993  national 
marketing  quota  of  1.975  million 
pounds  by  the  1988-92, 5-year  national 
average  yield  of  1,342  pounds  per  acre 
results  in  a  1993  national  acreage 
allotment  of  1,471.68  acres. 


Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  0.70  is  determined  by  di^ding 
the  national  acreage  allotment  for  the 
1993  marketing  year,  less  a  national 
reserve  of  3.50  acres,  by  the  total  of  1993 
preliminary  farm  acreage  allotments 
(previous  year’s  allotments).  Ihe 
preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  Act  for  apportioning  the 
national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(2)  Fire-Cured  (Types  22-23)  Tobacco 

The  yearly  average  quantity  of  fire- 
cured  (types  22-23)  tc^cco  produced 
in  the  United  States  which  is  estimated 
to  have  been  consumed  in  the  United 
States  during  the  10  years  preceding  the 
1992  marketing  year  was  approximately 

18.3  million  pounds.  The  average 
annual  quantity  of  fire-cured  (types  22- 
23)  tobacco  pr^uced  in  the  United 
States  and  exported  during  the  10 
marketing  years  preceding  the  1992 
marketing  year  was  17.3  million  pounds 
(farm  sales  weight  basis).  Domestic  use 
has  trended  upward  recently  while 
exports  have  trended  downward.  A 
normal  year’s  domestic  consumption 
has  for  that  reason  been  determined  to 
be  21.0  million  pounds  and  a  normal 
year’s  exports  have  been  determined  to 
be  16.7  million  pounds.  Application  of 
the  formula  prescribed  by  section 
301(bKl4)(B)  of  the  Act  results  in  a 
reserve  supply  level  of  89.6  million 
pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  (types  22-23) 
tobacco  held  on  Octobw  1, 1992,  of  61.6 
million  pounds.  The  1992  fire-cured 
(types  22-23)  crop  is  estimated  to  be 

32.4  million  pounds.  Therefore,  the  total 
supply  of  fire-cured  (typ^  22-23) 
toMcco  for  the  marketing  year 
beginning  October  1, 1992,  is  94.0 
million  pounds.  During  the  1992-93 
marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
35.0  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  59.0  million  pounds  at  the 
beginning  of  the  1993  marketing  year  is 
obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1, 1993,  is  30.6 
million  pounds.  This  represents  the 
quantity  of  fire-cured  (types  22-23) 
tobacco  which  may  be  marketed  that 
will  make  available  during  the  1993 
marketing  year  a  supply  equal  to  the 
reserve  supply  leveL  Over  05  percent  of 
the  announced  national  mariieting  quota 
is  expected  to  be  produced  in  the 
absence  of  adjustments. 


Accordingly,  it  has  been  determined 
that  a  national  mariceting  quota  for  the 
1993  marketing  year  of  31.8  million 
pounds  is  necessary  to  make  available 
production  of  30.6  million  pounds.  In 
accordance  with  section  312(b)  of  the 
Act.  it  has  been  further  determined  that 
the  1993  national  marketing  quota  must 
be  increased  by  20  percent  in  order  to 
avoid  undue  restriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the  1993  marketing  year  of 
38.2  million  poimds. 

In  accordance  with  section  313(g)  of 
the  Act,  dividing  the  1993  nationm 
marketing  quota  of  38.2  million  pounds 
by  the  1988-02, 5-year  national  average 
yield  of  2,259  pounds  per  acre  results  in 
a  1993  national  acreage  allotment  of 
16,910.14  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  1.07  is  determined  by  diriding 
the  national  acreage  allotment  for  the 
1993  marketing  year,  less  a  national 
reserve  of  64  acres,  by  the  total  of  1993 
preliminary  farm  acreage  allotments. 

The  preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  Act  for  apportioning  the 
national  acreage  allotment,  less  ^e 
national  reserve,  to  old  farms. 

(3)  Dark  Air-Cured  (Types  35-36) 
Tobacco 

The  yearly  average  quantity  of  dark 
air-cuTM  (types  35-36)  tobacco 
produced  in  the  United  States  which  is 
estimated  to  have  been  consumed  in  the 
United  States  during  the  10  marketing 
years  preceding  the  1992-03  marketing 
year  was  approximately  11.2  million 
pounds.  The  average  annual  quantity  of 
darii  air-cured  (types  35-36)  tobacco 
produced  in  the  United  States  and 
exported  from  the  United  States  during 
the  10  marketing  years  preceding  the 
1992  marketing  year  was  1.9  million 
pounds  (farm  wes  weight  basis).  Both 
domestic  use  and  exports  have  trended 
downward.  Accordingly,  a  normal 
year’s  domestic  consumption  has  been 
determined  to  be  10.0  million  pounds 
and  a  normal  year’s  exports  have  been 
determined  to  be  1.5  million  pounds. 
Application  of  the  formula  prescribed 
by  section  301(b)(14)(B)  of  the  Act 
results  in  a  reserve  supply  level  of  31.5 
million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  dark  air-cured  (types  35-36) 
tobacco  held  on  October  1, 1992,  of  23.5 
million  pounds.  The  1992  dark  air- 
cured  (types  35-36)  tobacco  crop  is 
estimate  to  be  10.0  million  pounds. 
Therefore,  the  total  supply  of  dark  air- 
cured  (types  35-36)  tobacco  for  the  1992 
marketing  year  is  33.5  million  pounds. 
During  the  1992  mariieting  year,  it  is 
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estimated  that  disappearance  will  total 
approximately  10.5  million  pounds.  By 
deducting  this  disappearance  from  the 
total  supply,  a  carryover  of  23.0  million 
pounds  at  the  beginning  of  the  1992 
marketing  year  is  obtained. 

The  dinimnce  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1, 1993,  is  8.5 
milUon  pounds.  This  represents  the 
quantity  of  dark  air-cured  (types  35-36) 
tobacco  which  may  be  marketed  which 
will  make  available  during  such 
marketing  year  a  supply  equal  to  the 
reserve  supply  level. 

Arormd  90  percent  of  the  annoimced 
national  marketing  quota  is  expected  to 
be  produced  in  the  absence  of 
productivity  adjustments.  Accordingly, 
it  has  been  determined  that  a  national 
marketing  quota  of  9.3  million  pounds 
is  necessary  to  make  available 
production  of  8.5  million  pounds.  In 
accordance  with  section  312(b)  of  the 
Act,  it  has  been  further  determined  that 
the  1993  national  marketing  quota  must 
be  increased  by  20  percent  in  order  to 
avoid  undue  restriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the  1993  marketing  year  of 
11.16  million  poimds. 

In  accordance  with  section  313(g)  of 
the  Act.  dividing  the  1993  national 
marketing  quota  of  11.16  million 
pounds  by  the  1988-92, 5-year  average 
yield  of  2,101  pounds  per  acre  results  in 
a  1993  national  acreage  allotment  of 
5,311.76  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  1.0  is  determined  by  dividing 
the  national  acreage  allotment  for  the 
1993  marketing  year,  less  a  national 
reserve  of  29.0  acres,  by  the  total  of  1993 
preliminary  farm  acreage  allotments. 

The  preliniinary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  Act  for  apportioning  the 
national  acreage  allotment,  less  the* 
national  reserve,  to  old  farms. 

(4)  Virginia  Sun-Cured  (Type  37) 
Tobacco 

The  yearly  average  quantity  of 
Virginia  sun-cured  (type  37)  tobacco 
produced  in  the  United  States  which  is 
estimated  to  have  been  consumed  in  the 
United  States  during  the  10  marketing 
years  preceding  the  1992-93  marketing 
year  was  approximately  250,000 
poimds.  The  average  annual  quantity 
produced  in  the  United  States  and 
exported  during  the  same  period  was 
approximately  140,000  pounds  (farm 
sales  weight  basis).  Domestic  use  has 
shown  a  sharp  downward  trend,  and 
exports  have  shown  a  moderate 
downward  trend.  Accordingly,  a 
quantity  of  130,000  pounds  has  been 


determined  to  be  a  normal  year's 
domestic  consumption  and  a  quantity  of 
70,000  pounds  has  been  determined  to 
be  a  normal  vear’s  exports.  Application 
of  the  formula  prescribed  by  section 
301(b)(14)(B)  of  the  Act  results  in  a 
reserve  supply  level  of  497,000  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  Virginia  sun-cured  (type  37) 
tobacco  held  on  October  1. 1992,  of 
410,000  pounds.  The  1992  Virginia  sun- 
cur^  (ty^  37)  tobacco  crop  is 
estimate  to  be  130,000  pounds. 
Therefore,  the  total  supply  of  Virginia 
sun-cured  (type  37)  tobacco  for  the  1992 
marketing  year  is  540,000  pounds. 
During  the  1992  marketing  year,  it  is 
estimated  that  disappearance  will  total 
approximately  150,000  pounds.  By 
deducting  this  disappearance  from  the 
total  supply,  a  carryover  of  390,000 
pounds  at  the  begiiming  of  the  1993 
marketing  year  is  obtained. 

The  dinerence  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1, 1993,  is  107,000 
pounds.  This  represents  the  quantity  of 
Virginia  sun-cu^  (type  37)  tobacco 
which  may  be  marketra  that  will  make 
available  during  such  marketing  year  a 
supply  equal  to  the  reserve  supply  level. 
Around  80  percent  of  the  announced 
national  marketing  quota  is  expected  to 
be  produced  in  the  absence  of 
productivity  adjustments.  Accordingly, 
it  has  been  determined  that  a  national 
marketing  quota  of  128,000  pounds  is 
necessary  to  make  available  production 
of  107,000  pounds.  Accordingly,  the 
national  marketing  quota  for  &e  1993 
marketing  year  is  128,000  poimds. 

In  accordance  with  section  313(g)  of 
the  Act,  dividing  the  1993  national 
marketing  quota  of  128,000  pounds  by 
the  1988-92, 5-year  national  yield  of 
1,290  pounds  per  acre  results  in  a  1993 
national  acreage  allotment  of  99.22 
acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  0.80  is  determined  by  dividing 
the  national  acreage  allotment  for  the 
1993  marketing  year,  less  a  national 
reserve  of  0.34  acre,  by  the  total  of  the 
1993  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  of  the  Act  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms. 

(5)  Cigar-Filler  and  Binder  (Types  42-44 
and  53-55)  Tobacco 

The  yearly  average  quantity  of  dgar- 
filler  and  binder  (types  42-44  and  53- 
55)  tobacco  product  in  the  United 
States  which  is  estimated  to  have  been 
consumed  in  the  United  States  during 


the  10  years  preceding  the  1992 
marketing  year  was  approximately  18.3 
million  pounds.  The  average  annual 
quantity  of  cigar-filler  and  binder  (types 
42-44  and  53-55)  tobacco  product  In 
the  United  States  and  exported  from  the 
United  States  during  the  10  marketing 
years  preceding  the  1992  marketing  year 
was  very  small.  Domestic  use  has 
trended  downward  and  exports  are 
almost  nonexistent.  Accordingly,  a 
normal  year's  domestic  consumption 
has  been  established  at  13.0  million 
pounds  while  a  normal  year's  export  has 
been  established  at  zero  pounds. 
Application  of  the  formula  prescribed 
by  section  301(b)(14)(B)  of  the  Act 
results  in  a  reserve  supply  level  of  37.6 
million  pounds. 

Manutacturers  and  dealers  report 
stocks  of  cigar-filler  and  binder  (types 
42-44  and  53-55)  tobacco  held  on 
October  1. 1992,  of  28.5  million  pounds. 
The  1992  cigar-filler  and  binder  crop  is 
estimated  to  be  12.4  million  pounds. 
Therefore,  the  total  supply  of  cigar-filler 
and  binder  (types  42-44  and  53-55) 
tobacco  for  the  1992  marketing  year  is 
40.9  million  pounds.  During  the  1992 
marketing  year,  it  is  estimated  that 
disappearance  will  total  about  13.0 
million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  27.9  million  poun^  at  the 
beginning  of  the  1993  marketing  year  is 
obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1, 1993,  is  9.7 
milHon  pounds.  This  represents  the 
quantity  of  cigar-filler  and  binder 
tobacco  which  may  be  marketed  that 
will  make  available  during  such 
marketing  year  a  supply  equal  to  the 
reserve  supply  level.  SUghtlv  more  than 
80  percent  of  the  announced  national 
marketing  quota  may  be  produced. 
Accordingly,  it  has  been  determined 
that  a  1993-94  national  marketing  quota 
of  11.7  million  pounds  is  necessary  to 
make  available  production  of  9.7 
million  pounds.  In  accordance  with 
section  312(b)  of  the  Act,  it  has  been 
further  determined  that  ^e  1993 
national  marketing  quota  must  be 
increased  by  20  percent  in  order  to 
avoid  undue  restriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the  1993  marketing  year  of 
14.0  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  dividing  the  1993  national 
marketing  quota  of  14.0  million  pounds 
by  the  1988-92, 5-year  national  average 
yield  of  1,932  pounds  per  acre  results  in 
a  1993  national  acreage  allotment  of 
7,246.38  acres. 

Pursuant  to  the  provisions  of  section 
313(g),  a  national  factor  of  0.70  is 
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determined  by  dividing  the  national 
acreage  allotment  for  the  1993 
marketing  year,  less  a  national  reserve  of 
1,250  acres,  by  the  total  of  the  1993 
preliminary  farm  acreage  allotments. 

The  preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  for  apportioning  the  national 
acreage  allotment,  less  the  national 
reserve,  to  old  farms. 

(6)  Cigar-Filler  (Type  46)  Tobacco 

There  is  no  demand  for  cigar  filler 
(type  46)  tobacco.  Accordingly,  the 


reserve  supply  level.is  zero.  The 
estimated  carryover  (at  the  start  of  MY 
93)  is  1.6  million  poimds. 

Because  the  estimated  carryover 
exceeds  the  reserve  supply  level,  the 
quantity  of  tobacco  which  may  be 
marketed  during  MY  1993  and  the  1993 
acreage  allotment  are  both  zero. 

(7)  Referendum  Results  for  Cigar-Filler 
and  Binder  (Types  42-44  and  53-55) 
and  Cigar-Filler  (Type  46)  Tobaccos 

Marketing  quotas  shall  be  in  effect  for 
the  1993  marketing  year  for  cigar-filler 


and  binder  (types  42—44  and  53-55)  and 
dgar-filler  (type  46)  tobaccos.  In  a 
referendum  held  March  22-25, 1993, 
82.6  percent  of  producers  of  cigar-filler 
and  binder  (types  42-44  and  53-55) 
tobacco  voted  in  favor  of  marketing 
quotas.  In  a  separate  referendum  held 
March  24, 1993, 100.0  percent  of  cigar- 
filler  (type  46)  tobacco  producers  voted 
in  favor  of  marketing  quotas. 

The  following  is  a  summary  of  the 
results  of  the  separate  referenda: 


State 

Total  votes 

Yes  votes 

No  votes 

Percent  yes 
votes 

Cigar-filler  and  binder  tobacco: 

Minnesota . . . 

18 

8 

10 

44.4 

Ohio  . . . . 

81 

39 

42 

48.1 

Wisconsin  . 

1,574 

1.336 

238 

84.4 

Cigar-fHler  tobacco: 

Puerto  Rico . 

9 

9 

0 

100.0 

List  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

Accordingly,  7  CFR  part  723  is 
amended  as  follows: 

PART  728-TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C  1301, 1311-1314, 
1314-1, 1314c.  1314d,  1314f.  1314h,  1315, 
1316, 1363, 1372-75, 1377-1379, 1421, 
1445-1,  and  1445-2. 

2.  Sections  723.113  through  723.118 
are  added  to  read  as  follows: 

i723.113  Hre-cured  (type  21)  tobacco. 

The  1993-crop  national  marketing 
quota  is  1.975  million  poimds. 

S  723.1 14  Rro<urad  (types  22-23) 
tobacco. 

The  1993-crop  national  marketing 
quota  is  38.2  million  poimds. 

1723.115  Dark  air-cured  (types  35-36) 
tobacco. 

The  1993-crop  national  marketing 
quota  is  11.16  million  pounds. 

f 723.116  Sun-cured  (type  37)  tobacco. 

The  1993-crop  national  marketing 
factor  is  128,000  poimds. 

f  723.117  Cigar-filler  and  binder  (types  42- 
44  and  53-55)  tobacco. 

The  1993-crop  national  marketing 
quota  is  14  million  poimds. 

1723.118  Cigar-filler  (type  46)  tobacco. 

The  1993-Grop  national  marketing 
quota  is  zero  pounds. 


Signed  at  Washington,  DC,  on  July  1, 1993. 

Bruce  R.  Weher, 

Acting  Administrator.  Agricultural 
Stabilization  and  Conservation  Service. 

IFR  Doc  93-16304  Filed  7-6-93;  8:45  ami 
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7  CFR  Part  723 

Commodity  Credit  Corporation 

7  CFR  Part  1464 

RIN  0560-AC80 

1993  Marketing  Quota  and  Price 
Support  for  Burley  Tobacco 

AGENCIES:  Agricultural  Stabilization  and 
(Conservation  Service  and  Commodity 
Credit  Corporation  (USDA). 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  rule  is  to 
codify  determinations  made  by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  1993  crop  of  hurley 
tobacco.  In  accordance  with  the 
Agricultural  Adjustment  Act  of  1938 
(1938  Act),  as  amended,  the  Secretary 
determined  the  1993  marketing  quota 
for  hurley  tobacco  to  be  603.0  million 
pounds.  In  accordance  with  the 
Agricultural  Act  of  1949  (1949  Act),  as 
amended,  the  Secretary  determined  the 
1993  price  support  level  to  be  168.3 
cents  per  pound. 

EFFECTIVE  DATE:  January  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Tarczy,  Agricultural 
Economist,  Tobacco  and  Peanuts 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service 


(ASCS),  United  States  Department  of 
Agriculture  (USDA),  room  3736,  South 
Building.  P.O.  Box  2415,  Washington, 

DC  20013-2415,  202-720-8839. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classifi^  as  “nonmajor. "  The 
matters  under  consideration  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  Major  increases  in  costs  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  efiects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the 
impact  of  implementing  eadi  option  is 
available  on  request  from  Robert  L. 
Tarczy. 

Executive  Order  12778 

The  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778, 
C^ivil  Justice  Reform.  The  provisions  of 
this  rule  do  not  preempt  State  laws,  are 
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not  retroactive,  and  do  not  involve 
administrative  appeals. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  fbxind  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Piirdiases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  neither 
ASCS  nor  the  Commodity  Credit 
Corporation  (CCC)  is  required  by  5 
U.S.C.  553  or  any  provision  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 
Requirements 

The  amendments  to  7  CFR  parts  723 
and  1464  set  forth  in  this  final  rule  do 
not  contain  any  new  or  revised 
information  collection  requirements  that 
require  clearance  through  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35. 
The  information  collection  requirements 
contained  in  the  current  regulations  at 
7  CFR  parts  723  and  1464  have  been 
approved  through  August  31. 1995,  by 
the  Office  of  Management  and  Budget 
under  the  provisions  of  44  U.S.C 
chapter  35,  and  assigned  OMB  No. 
0560-0058.  Public  reporting  burden  for 
these  collections  is  estimate  to  average 
7  minutes  pdr  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Department  of 
Agriculture,  Clearance  Officer,  OIRM, 
room  404  W,  Washington,  DC  20250; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Redu^on  Project 
(OKffi  No.  0560-0058),  Washington,  DC 
20503. 


Statutory  Background 

This  rule  is  issued  pursuant  to  the 
provisions  of  the  1938  Act,  as  amended, 
and  the  1949  Act.  as  amended.  On 
January  29, 1993,  the  Secretary 
announced  the  national  marketing  quota 
for  the  1993  crop  of  hurley  tobacco;  the 
price  support  level  W6is  announced  on 
April  15, 1993. 

Marketing  Quota 

Section  319(c)(3)(A)(B)  of  the  1938 
Act  provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year  for 
hurley  toba^  is  the  quantity  of  such 
tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  The  amount  of  hurley 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  U.S.  auction  markets  or 
finm  producers,  (2)  the  average  quantity 
exported  annually  horn  the  U.S.  during 
the  three  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made,  and  (3) 
the  quantity,  if  any,  that  the  Secretary, 
in  the  Secretary’s  discretion,  determines 
necessary  to  adjust  loan  stocks  to  the 
reserve  stock  level. 

However,  any  downward  adjustment 
in  such  loan  inventories  may  not  exceed 
the  greater  of  35  million  pounds  or  50 
percent  of  the  amount  wmch  the  loan 
inventories  exceed  the  reserve  stock 
level. 

Section  319(c)(3)(C)  further  provides 
that,  with  respect  to  the  1990  though 
1993  marketing  years,  any  reduction  in 
the  national  marketing  quota  being 
determined  shall  not  exceed  10  percent 
of  the  previous  year’s  national 
marketing  quota.  'The  reserve  stock  level 
is  defined  in  section  301(b)(14)(D)  of  the 
1938  Act  as  the  greater  of  50  million 
pounds  or  15  percent  of  the  national 
marketing  quota  for  hurley  tobacco  for 
the  marketing  year  immediately 
preceding  the  marketing  year  for  which 
the  level  is  being  determined. 

Section  320A  of  the  1938  Act 
provides  that  all  domestic 
manufacturers  of  cigarettes  with  more 
than  1  percent  of  U.S.  cigarette 
production  and  sales  shall  submit  to  the 
Secretary  a  statement  of  purchase 
intentions  for  the  1993  crop  of  hurley 
tobacco  by  January  15, 1993.  Six  su(^ 
manufacturers  were  required  to  submit 
such  a  statement  for  the  1993  crop  and 
the  total  of  their  intended  purchases  for 
the  1993  crop  is  361.0  milUon  poimds. 
The  three-year  average  of  exports  is 
205.8  million  pounds. 

The  national  marketing  quota  for  the 
1992  crop  year  was  726.0  million 
pounds  (57  FR  43178).  Thus,  in 
accordance  vdth  section  (b)(14)(D),  the 


reserve  stock  level  for  use  in 
determining  the  1993  marketing  quota 
for  hurley  tobacco  is  100.5  million 
poimds. 

As  of  January  15, 1993,  the 
Associations  had  in  their  inventory 
192.5  million  poimds  of  hurley  tobacco 
(excluding  pre-1985  stocks  committed 
to  be  pur^ase{)  by  manufacturers  and 
covert  by  deferred  sales).  Accordingly, 
since  the  adjustment  to  maintain  loan 
stocks  at  the  reserve  stock  level 
exceeded  70  million  pounds,  half  of  the 
excess  amount  was  used  in  the  quota 
calculation. 

Accordingly,  the  reserve  stock  level 
for  1993  shall  be  minus  46  million 
pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1993-94  marketing 
year  is  520.8  million  pounds,  or  22.3 
percent  below  1992’s  quota  level. 
However,  section  319(c)(3)(C)  requires 
that  any  reduction  in  the  national 
marketing  quota  being  determined  shall 
not  exceed  10  percent  of  the  previous 
year’s  national  marketing  quota. 
Accordingly,  the  national  marketing 
quota  for  the  marketing  year  beginning 
October  1, 1993,  for  hurley  tobacco  is 
603.0  million  pounds. 

In  accordance  with  section  319(c)  of 
the  1938  Act.  the  Secretary  is  authorized 
to  establish  a  national  reserve  fiom  the 
national  quota  in  an  amount  equivalent 
to  not  more  than  1  percent  of  the 
national  quota  for  the  purpose  of 
making  corrections  in  farm  quotas 
adjusting  for  inequities,  and  for 
establishing  quotas  for  new  farms.  The 
Secretary  has  determined  that  a  national 
reserve  for  the  1993  crop  of  hurley 
tobacco  of  1,851,019  pounds  is  adequate 
for  these  purposes.  In  setting  farm 
quotas  for  the  1993  hurley  crop,  it  was 
also  determined  based  on  past  practice 
that  a  factor  of  90.0  percent  would  be 
used  to  adjust  preliminary  farm  quotas 
to  reach  the  national  poundage  quota. 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  efiect, 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  pn^ucers,  at  a 
level  determined  in  accordance  with  a 
formula  prescribed  in  section  106  of  the 
1949  Act 

With  respect  to  the  1993  crop  of 
hurley  tobacco,  the  level  of  support  is 
determined  in  accordance  with  sections 
106(d)  and  (f)  of  the  1949  Act  Section 
106(f)(7)(A)  of  the  1949  Act  provides 
that  the  level  of  support  for  the  1993 
crop  of  hurley  tobacco  shall  be: 

(1)  The  level,  in  cents  per  pound,  at 
which  the  1992  crop  of  hurley  tobacco 
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was  supported,  plus  or  minus, 
respectively, 

(2)  An  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of 
the  total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved 
in  relation  to  demand,  of: 

(A)  66.7  percent  of  the  amoimt  by 
which: 

(I)  The  average  price  received  by 
producers  for  biirley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than: 

(n)  The  average  price  received  by 
producers  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  prior  to 
the  marketing  year  for  wUch  the 
determination  is  being  made,  excluding 
the  year  in  which  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period:  and 

CB)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in 
which  the  determination  is  made. 

The  difference  between  the  two  5-year 
averages  (i.e.,  the  difference  between  (A) 
(I)  and  (n))  is  6.0  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1  to  December  31, 1992,  is  3.7 
cents  per  pound.  Applying  these 
components  to  the  price  support 
formula  (6.0  cents  per  poimd,  two-thirds 
weight;  3.7  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  5.2 
cents  per  potmd.  As  indicated,  section 
106  provides  that  the  Secretary  may,  on 
the  basis  of  supply  and  demand 
conditions,  limit  ^e  change  in  the  price 
support  level  to  no  less  than  65  percent 
of  that  amount.  In  order  to  remain 
competitive  in  foreign  and  domestic 
markets,  the  Secretary  used  his 
discretion  to  limit  the  increase  to  65 
percent  of  the  maximum  allowable 
increase.  Accordingly,  the  1993  crop  of 
burley  tobacco  will  be  supported  at 
168.3  cents  per  pound,  3.4  cents  higher 
than  in  1992. 


List  of  Subjects 
7CFRPaxi723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

7  CFR  Part  1464 

Loan  programs-agriculture.  Price 
support  programs.  Tobacco, 

Warehouses. 

Accordingly,  7  CFR  parts  723  and 
1464  are  amended  as  follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C  1301, 1311-1314, 1314- 
1. 1314c,  1314d,  1314f,  1314h.  1315, 1316, 
1363, 1372-75, 1377-1379, 1421, 1445-1, 
and  1445-2. 

.  2.  Section  723.112  is  added  to  read  as 
follows: 

1723.112  Burtey  (type  31)  tobacco. 

The  1993-crop  national  marketing 
quota  is  603.0  million  pounds. 

PART  1464— TOBACCO 

3.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1441, 1445, 1445-1, 
1421,  and  1423;  15  U.S.C  714b  and  714c. 

4.  Section  1464.19  is  added  to  read  as 
follows: 

11464.19  Burley  (type  31)  tobacco. 

The  1993-crop  national  price  support 
level  is  168.3  cents  per  pound. 

Signed  at  Washington,  DC,  on  July  1, 1993. 
Bruce  R.  Wdiw, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc  93-16303  Filed  7-8-93;  8:45  am] 
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Agricuttural  Marketing  Service 

7  CFR  Part  1108 
[DA-9»-36] 

Miik  In  the  Central  Arkaneae  Marketing 
Area;  Termination  of  Certain 
Proviaiona  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Termination  of  rule. 

SUMMARY:  This  action  terminates  certain 
provisions  of  the  Central  Arkansas 
order.  The  action  terminates  the  base- 
excess  plan  which  was  designed  to 
encourage  a  leveling  of  seasonal 


production.  The  termination  was 
requested  by  Associated  Milk 
Producers,  be.  (AMPI),  a  cooperative 
association  that  represents  a  majority  of 
producers  who  supply  milk  for  the 
market.  An  evaluation  of  data,  views, 
arguments,  and  other  pertinent 
information  disclosed  that  none  of  the 
cooperatives  representing  producers 
pooled  under  the  Cent^  Arkansas 
order  are  paying  these  producers 
according  to  the  base-excess  plan.  As  a 
result,  it  is  concluded  that  the  base- 
excess  plan  for  the  Central  Arkansas 
market  should  be  terminated  because  it 
is  not  being  utilized  and  because  its 
termination  is  favored  by  cooperative 
associations  that  represent  a  substantial 
majority  of  the  producers  who  supply 
the  market. 

EFFECTIVE  DATE:  August  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT.  John 
F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  room  2968, 
South  Building.  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  690- 
1366. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Termination: 
Issued  October  26. 1992;  published 
October  29. 1992  (57  FR  49025). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  will  lessen  the  regulatory 
impact  of  the  order  on  dairy  farmers 
who  will  continue  to  have  their  milk 
priced  \mder  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  termination  rule  has  been 
reviewed  by  the  Department  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non- 
major"  rule. 

This  final  action  has  been  reviewed 
imder  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
Upon  adoption,  this  action  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
t^e  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subj^  to  an  order  may  file 


Fedml  Register  /  Vol.  58.  No.  130  /  Friday,  July  0.  1993  /  Rules  and  Regulations 


with  the  Secretary  s  petition  statiiu  that 
the  order,  any  provisions  of  the  order, 
or  any  obligation  imposed  in  connection 
with  the  coder  is  not  in  accordance  with 
law  and  request  a  modificati(Hi  of  an 
order  or  to  be  exempted  from  the  ordw. 

A  handler  is  affordM  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  tlm  United  States  in  any 
district  in  vdiich  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdic^tm  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  eouity  is 
filed  not  later  than  20  days  a^  the  date 
of  the  entiT  of  the  ruling. 

This  ordw  of  termination  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Malting  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Central  Arkansas 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
October  29, 1992  (57  FR  49025) 
concerning  a  proposed  termination  of 
certain  provisions  of  the  order. 

Interested  parties  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

1.  fo  §  1108.32(b)(l)(il),  the  words 
“including,  for  the  mont^  of  Marcdi 
through  July  the  pounds  of  base  milk". 

2.  In  the  beading  of  §  1108.61,  tiie 
words  “and  uniform  prices  for  base  and 
excess  milk". 

3.  In  §  1108.61(a),  the  words  “for  each 
month”;  “of  the";  the  “s”  from  the  wend 
months;  and  “of  August  through 
February”. 

4.  In  §  1108.61(a)(6),  the  words  “of 
August  through  F^ruary”. 

5.  In  §  1108.61,  paragraph  (b)  in  its 
entirety. 

6.  In  §  1108.73(a)(2),  the  words  "or 
base  milk  and  excess  milk,". 

7.  In  §  1108.73(c)(2),  paragraph  (ii)  in 
its  entirety. 

8.  In  §  1108.75(a),  the  words  “and 
uniform  price  for  base  milk". 

9.  Sections  1108.90  throu^  1108.96. 

Statement  of  Consideration 

This  action  terminates  the  base-excMS 
plan  for  paying  producers  for  their  miU^ 
under  the  Central  Arkansas  order.  The 
base-excess  plan  is  a  seasonal  pricing 
plan  which  is  intended  to  relate  a 
producer’s  individual  pa]rment  mme 


directly  to  that  producer’s  seasonal 
patterns  of  delivery.  Currently,  none  of 
the  cooperative  associations  marketing 
milk  under  the  Central  Arkansas  order 
are  paying  their  producers  the  base  and 
excess  milk  prices.  This  is  permissible 
since  cooperatives  are  allowed  by  law  to 
reblend  the  order  proceeds  among  their 
members  in  any  way  they  wish.  Since 
the  base-excess  plan  provisions  of  the 
order  are  not  being  utilized  to  level 
seasonal  production,  they  should  be 
terminate. 

The  termination  of  the  base-excess 
plan  was  requested  by  Associated  Milk 
Producers,  Inc.  (AMPI),  a  cooperative 
association  which  represents  a  large 
percentage  of  the  prtmucers  who  supply 
the  Cent^  Arkansas  milk  maricet.  AMPI 
indicated  in  its  initial  request  that  the 
base-excess  plan  was  a  jednt  plan  for 
both  the  Memphis,  Tennessee,  and  the 
Central  Aikan^  orders.  The 
cooperative  stated  that  with  the 
scheduled  termination  of  the  Memphis 
order,  there  would  be  no  additional 
orders  included  in  the  Central  Arkansas 
base-excess  plan  and  requested  that  the 
plan  be  terminated.  Interested  parties 
were  invited  to  submit  comments 
regarding  the  proposed  termination. 
Three  cooperative  associations, 
including  AMPI,  and  a  large  number  of 
individual  dairy  farmers  responded. 

In  its  comments  filed  in  support  of  the 
terminatimi,  AMPI  reiterated  tne  fact 
that  the  base-excess  plan  would  no 
longer  be  an  interorder  plan  upon  the 
termination  of  the  Memphis  order. 

AK^  further  stated  that  producers 
associated  with  the  Memphis  order 
prior  to  its  scheduled  termination  may 
not  be  pooled  on  the  Central  Arkansas 
order  and  thus  would  not  be  able  to 
build  a  base  under  the  order.  Finally, 
AMPI  stated  that  none  of  the 
cooperatives  pooled  on  the  Central 
Arkansas  order  have  been  paying 
producers  according  to  the  base-excess 
Ian.  Mid-America  Dairymen,  Inc.,  also 
led  comments  in  support  of  the 
termination.  Together  these  two 
cooperatives  represent  88  percent  of  the 
producers  and  approximately  85  percent 
of  the  total  poxmds  of  milk  pooled  in  the 
Central  Arkansas  market 

Comments  in  opposition  to  the 
termination  were  med  by  the  Arlcansas 
Dairy  Cooperative  Association  (ADCA) 
and  by  over  85  individual  dairy  farmers, 
a  large  percentage  of  whom  are  ADCA 
members.  ADCA  stated  that  the  base- 
excess  plan  has  resulted  in  substantial 
differences  between  base  and  excess 
milk  values,  which,  they  contend, 
signals  to  .producers  the  importance  of 
supplying  the  market  in  the  short- 
pr^iicticm  months  in  order  to 
participate  in  the  base  price  in  the  flush- 


production  months.  ADCA  argued  that 
the  base-excess  plan  cannot  be 
terminated  nvithout  an  cm-the-record 
rulemaking  hearing  because  it 
establishes  a  minimum  price  paid  to 
producers.  ADCA  further  argued  that 
the  termination  of  the  plan  would  result 
in  larger  volumes  of  milk  being 
associated  with  the  Central  Arkansas 
order.  Finally,  ADCA  contested  that  the 
scheduled  termination  of  the  Memphis 
order  was  not  a  substantial  reason  to 
terminate  the  Central  Arkansas  base- 
excess  plan. 

Although  the  base-excess  provisions 
of  the  Central  Arkansas  order  were  part 
of  an  interorder  base-excess  plan  wmch 
included  the  Fort  Smith,  Arkansas, 
order,  which  was  merged  into  the 
Southwest  Plains  order  May  1, 1987, 
and  the  Memphis  order,  which  was 
scheduled  to  be  terminated  Decembw  1, 
1992,  but  has  been  delayed  due  to  a 
Temporary  Restraining  Order  issued  by 
a  federal  Judge  in  the  U.S.  District  Cotut 
for  the  Western  District  of  Tennessee, 
the  nonexistence  of  these  orders  is  not 
a  sufficient  reason  for  terminating  the 
base-excess  jplan.  In  addition,  the 
concern  addressed  by  the  proponent  as 
to  where  producers  would  be  pooled 
after  the  termination  of  the  Memphis 
order  is  irrelevant  to  the  termination  of 
the  base-excess  plan.  The  point 
addressed  by  the  proponents  that  none 
of  the  cooperative  associations  are 
paying  pr^ucers  according  to  the  base- 
excess  plan  is.  however,  a  sufficient 
basis  for  the  termination  of  the  plan. 

The  purpose  of  the  plan  is  to 
encourage  a  leveling  of  seasonal 
production.  The  bas^xcess  plan 
provides  for  the  formation  of  oases  by 
producers  during  the  months  of 
September  throu^  January,  and  the 
payment  of  a  hi^er  price  on  all  base 
milk  during  the  months  of  March 
through  July  and  a  lower  price  during 
these  months  on  all  milk  produced  in 
excess  of  their  base  production. 
Although  the  opponents  provide 
evidence  that  the  base-excess  plan  has 
resulted  in  an  average  difference  of 
$2.11  between  base  and  excess  milk 
values  between  March  and  July  of  1992, 
they  do  not  indicate  that  they  pay  their 
producers  according  to  these  values. 
Hence,  the  value  difference  between 
base  and  excess  milk  caimot  be  serving 
its  stated  purpose  of  leveling  seasonal 
production  variations  if  the  producers 
are  not  being  paid  accordingly* 

The  base-excess  plan  is  a  method  of 
dividing  total  revenues  among 
producers.  ’The  plan  has  no  effect  on 
minimum  handler  costs  under  the  order. 
The  handlws’  total  payments  with  a 
base-excete  plan  for  paying  produces 
are  identical  to  the  total  amount  whidi 
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they  would  be  required  to  pay  for  the 
milik  at  the  class  prices.  This  procedure 
does  not  require  a  formal  rulemaking 
hearing  because  the  minimum  prices  to 
handlers  are  not  affected. 

The  opponents  raised  several 
concerns  about  the  impact  of  removing 
the  base-excess  plan  on  the  Class  I 
utilization  of  milk  under  the  Central 
Arkansas  order.  They  also  expressed 
concern  about  the  accessibility  of  the 
Texas  and  Southwest  Plains  maikets  for 
Central  Arkansas  producers.  These 
arguments  address  pooling  issues  which 
are  immaterial  to  the  termination  of  the 
base-excess  plan.  However,  a  Central 
Arkansas  pool  distributing  plant  shifted 
regulation  to  the  Texas  order  in  January. 
The  producers  supplying  this  plant  have 
earned  bases  under  the  Central  Ari^ansas 
order  which  can  be  transferred  to 
producers  still  supplying  the  market 
and  thereby  distort  the  intended  impact 
of  the  base-excess  plan. 

A  review  of  relevant  marketing  data 
supported  the  proprments’  statement 
that  none  of  the  cooperative  associations 
representing  producers  whose  milk  is 
pooled  rmder  the  Central  Arkansas 
order  were  actually  paying  these 
producers  base  and  excess  prices  for 
their  milL  Since  the  base-excess  plan  is 
not  being  utilized  by  the  cooperative 
associations  pooling  milk  under  the 
order,  the  plan  is  not  fulfilling  its 
intended  purpose  and  should  be 
terminated. 

It  is  hereby  foimd  and  determined 
that  thirty  days’  notice  of  the  elective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  termination  is  necessary  to 
reflect  current  marketing  conditicms  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area; 

(b)  This  termination  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interest^  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  termination.  Three  cooperative 
associations  and  numerous  producers 
responded. 

Therefore,  good  cause  exists  for 
making  this  order  effective  for  milk 
marketed  on  and  after  August  1, 1993. 

List  of  Subjects  in  7  CFR  Part  1108 
Milk  marketing  orders. 

It  is  therefore  ordered  that  the 
aforesaid  provisions  of 
§  1108.32(b)(l)(ii),  the  heading  of 
§  1108.61,  §  1108.61(a),  §  1108.61(a)(6), 

§  1108.61(b),  S  1108.73(a)(2), 

§  1108.73(c)(2)(ii),  $  1108.75(a),  and 


§§  1108.90  through  1108.96  are  hereby 
terminated  as  follows: 

PART  1108-iym.K  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1108  continues  to  read  as  follows: 

AufliiMlty:  Secs.  1-19, 48  Slat  31,  as 
amended;  7  U.S.C  601-674. 

11108.32  (Amended] 

2.  Section  1108.32(bKlKii)  is 
amended  by  removing  the  words 
"including,  fm  the  months  of  March 
through  July  the  pounds  of  base  milk". 

11108.61  (Amended] 

3.  The  heading  of  §  1108.61  is 
amended  by  removing  the  words  "and 
imiform  prices  for  base  and  excess 
milk”. 

4.  Section  1106.61(a)  is  amended  by 
removing  the  words  “for  each  month”; 
"of  the";  the  "s”  from  the  word  months; 
and  "of  August  through  February”. 

5.  Section  1108.61(a)(6)  is  amended 
by  removing  the  words  "of  August 
through  Febriiary”. 

6.  Section  1108.61  is  amended  by 
removing  and  reserving  paragraph  (b)  in 
its  entirety. 

11108.73  [Amended] 

7.  Section  1108.73(aK2)  is  amended 
by  removing  the  words  "or  base  milk 
and  excess  milk,”. 

8.  Section  1108.73(c)(2)  is  amended  . 
by  removing  and  reserving  paragraph 
(ii)  in  its  entirety. 

11108.75  [Amended] 

9.  Section  1106.7S(a)  is  amended  by 
removing  the  words  "and  uniform  price 
for  base  milk". 

if  1108J0  through  1106J6  [Removed] 

10.  Sections  1108.90  thrm^  1108.96 
are  removed. 

Dated:  July  1, 1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-16207  Filed  7-6-93;  8:45  am) 
BILUNO  CODE  1410-02-0 


Commodity  Credit  Corporation 

7  CFR  Part  1464 
RtN0560-AC82 

1993  Price  Support  Levels  for  Fire- 
Cured  (Type  21),  Fire-Cured  (Types  22- 
23),  Dark  Mr-Cured  (Types  35-36), 
Virginia  Sun-Cured  ^ype  37),  Cigar- 
FHIer  and  Binder  (Types  42-44  and  53- 
55),  and  agar-FHter  (Type  46) 

Tobaccos 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Fiiud  rule. 

SUMMARY:  This  rule  codifies  the  national 
price  support  levels  for  the  1993  crops 
for  several  kinds  of  tobacco.  In 
accordance  with  the  Agricultural  Act  of 
1949,  as  amended  (the  Act),  the 
Secretary  determined  the  1993  levels  of 
support  to  be  as  follows  (in  cents  per 
pound):  Fire-cured  (type  21).  139.5;  fire- 
cured  (types  22-23),  146.4;  dark  air- 
cured  (types  35-36),  125.5;  Virginia  sun- 
cured  (type  37).  123.3;  dgar-filler  and 
binder  (types  42-44  and  53-55).  107.4; 
and  dgar-filler  (type  46),  83.4.  These 
actions  are  requir^  by  section  106  of 
the  Act 

EFFECTIVE  DATE:  March  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  R  Miller  m  Kenneth  Robison, 
Tobacco  and  Peanuts  Analysis  Division 
Agricultural  Stabilization  and 
Consmvation  Service  (ASCS),  United 
States  Departmmit  of  Agriculture 
(USDA),  room  3739-S,  P.O.  Box  2415, 
Washington  DC  20013-2415,  or  call 
202-720-8839. 

SUPPLEMENTARY  INFORMATION: 

Final  Regulatory  Impact  Analysis 

A  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Mr.  Robison. 

Executive  Order  12291  and  Dq>aitinent 
Regulation  1S12-1 

This  final  rule  has  been  reviewed 
imder  USDA  procedrires  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1. 
and  has  been  classified  as  "not  major.” 
The  provisions  under  consideration  will 
not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consiuners,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographical  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment. 
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productivity,  innovation,  the 
environment,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  E)omestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases: 
10.051. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local  _ 

officials.  See  the  Notice  related  to  7  CFR 
part  3105,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  of  this  rule. 

Executive  Order  12778 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  do  not 
preempt  State  law,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Paperwork  Reduction  Act 

This  final  rule  does  not  require 
clearance  under  the  Paperwork 
Reduction  Act  in  that  it  does  not  create 
or  impose  information  collection 
requirements  subject  to  the  provisions 
of  44  U.S.C.  chapter  35. 

Statutory  Background 

This  rule  is  issued  pursuant  to  the 
provisions  of  the  1949  Act.  On  March  1, 
1993,  the  Secretary  announced  the  price 


support  levels  for  six  kinds  of  tobacco 
for  ffie  1993  marketing  year. 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  marketing  quotas  are 
in  effect  or  for  which  marketing  quotas 
have  not  been  disapproved  by 
producers.  With  respect  to  the  1993 
crop  of  the  six  kinds  of  tobacco  which 
are  the  subject  of  this  rule,  the 
respective  maximum  level  of  support  is 
determined  in  accordance  with  section 
106  of  the  Act. 

The  announcement  of  the  price 
support  levels  for  the  1993  crops  of  the 
six  unds  of  tobacco  must  be  made 
insofar  as  practicable  before  the 
beginning  of  the  planting  season. 

Section  106(f)(6)(A)  of  the  Act 
provides  that  the  level  of  support  for  the 
1993  crop  of  a  kind  of  tobacco  (other 
than  flue-cured  and  hurley)  shall  be  the 
level  in  cents  per  poimd  at  which  the 

1992  crop  of  such  kind  of  tobacco  was 
supported,  plus  or  minus,  respectively, 
the  amount  by  which  (i)  the  support 
level  for  the  1993  crop,  as  determined 
imder  section  106(b)  of  the  Act,  is 
greater  or  less  than  (ii)  the  support  level 
for  the  1992  crop,  as  determine  imder 
section  106(d)  of  the  Act  if  the  support 
level  imder  clause  (i)  is  greater  than  the 
support  level  under  clause  (ii). 

Accordingly,  the  support  level  for  the 

1993  crop  of  such  kind  of  tobacco  will 
be  the  1992  level,  adjusted  by  the 
difierence  (plus  or  minus)  between  the 
1992  “basic  support  level**  and  the  1993 
"basic  support  level.*’ 

In  addition,  section  106(f)(6)(B)  of  the 
Act  provides  that  to  the  extent  requested 
by  the  board  of  directors  of  an 
association  through  which  price  support 
is  made  available  to  producers 
(“producer  association”)  the  Secretary 
may  reduce  the  support  level 
determined  under  section  106(f)(6)(A) 
for  the  respective  kind  of  tobacco  to 
more  accurately  reflect  the  market  value 
and  improve  the  marketability  of  such 
tobacco.  Accordingly,  the  price  support 
level  for  a  kind  of  tobacco  set  forth  in 
this  rule  could  be  reduced  if  such  a 
request  is  made. 


Determinatioiui 

The  levels  of  price  support  for  the 
1992  crops  of  v^ous  kinds  of  tobacco, 
which  were  determined  in  accordance 
with  section  106(f)(6)(A).  are  as  follows. 


Nrxf  and  type 

Support 

level 

(cents  per 
pound) 

Virginia  fire-cured  (type  21) . 

136.7 

KY-TN  fire-cured  (types  22-23)  .. 

142.1 

Dark  air-cured  (types  35-36)  . 

121.7 

Virginia  sun-cured  (type  37) . 

120.8 

Cigar-filler  and  binder  (types  42- 

44  and  53-55)  . 

105.4 

Cigar-filler  (type  46) . 

’81.3 

'  Quotas  for  cigar-filler  (type  46)  were 
disapproved  by  producers  for  the  1992-crop. 
This  is  the  1991  support  level. 


Section  106(b)  of  the  Act  provides 
that  the  “basic  support  level”  for  any 
year  is  determined  by  multiplying  the 
support  level  for  the  1959  crop  of  such 
kind  of  tobacco  by  the  ratio  of  the 
average  of  the  index  of  prices  paid  by 
farmers,  including  wage  rates,  interest, 
and  taxes,  (referred  to  as  the  “parity 
index”)  for  the  three  previous  calendar 
years  to  the  average  index  of  such  prices 
paid  by  farmers,  including  wage  rates, 
interest,  and  taxes  for  the  1959  calendar 
year.  For  the  1993  crop  year: 

(1)  Average  parity  indexes  for 
calendar  years  1989-1992  are  as 
follows. 


Year 

Index 

Year 

Index 

1989  . 

1,221 

1990  . 

1,265 

1990  . 

1,265 

1991  . 

1,298 

1991  . 

1,298 

1992  . 

1,298 

Average ... 

1,261 

Average  .. 

1,287 

(2)  Average  parity  index,  calendar 
year  1959  =  298. 

(3)  1992  ratio  of  1,261  to  298  =  4.23; 
1993  ratio  of  1,287  to  298  =  4.34. 

(4)  Ratios  times  1959  support  levels 
and  1993  increase  in  basic  support 
levels  are  as  follows. 


Kind  and  type 

1959  Support  level 

Basic  support  level’ 

Increase  from  1992  to  1993 

(«/lb.) 

1992  (a^).) 

1993  (e/lb.) 

100%  (e/lb.) 

65%  (e/lb.) 

VA  21  . 

38.8 

164.1 

168.4 

4.3 

2.8 

KY-Tenn  22-23  . 

38.8 

164.1 

168.4 

4.3 

2.8 

KY-Tenn  35-36  . 

34.5 

145.9 

149.7 

3.8 

2.5 

VA  37 . 

34.5 

145.9 

149.7 

3.8 

2.5 

Cigar-filler  and  binder  41-44,  54-55  .... 

28.6 

121.0 

124.1 

3.1 

2.0 

Cigar-filler  48 . 

29.7 

125.6 

128.9 

3.3 

2.1 

'  1992  ratio  is  4.23,  1993  ratio  is  4.34. 
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Section  106(d)  of  the  Act  provides 
that  the  Secretary  of  Agriculture  may 
reduce  the  level  of  support  which 
would  otherwise  be  established  for  any 
grade  of  such  kind  of  tobacco  which  the 
Secretary  determines  will  likely  be  in 
excess  supply.  In  addition,  the  weighted 
average  of  the  level  of  support  for  ^ 
eligible  grades  of  such  t(^cco  must, 
after  su(^  reduction,  reflect  not  less 
than  65  percent  of  the  increase  in  the 
support  level  for  such  kind  of  tobacco 
wUch  would  otherwise  be  estidilished 
under  section  106  of  the  Act  if  the 
support  level  is  higher  than  the  support 
level  for  the  preceding  crop.  Before  any 
such  reduction  is  made,  the  Secretary 
must  consult  with  the  associations 
handling  price  support  loans  and 
consideration  must  be  given  to  the 
supply  and  anticipated  demand  of  such 
tobacco,  including  the  effect  of  such 
reduction  on  other  kinds  of  quota 
tobacco.  In  determining  whether  the 
supply  of  any  grade  of  any  kind  of 
tobacco  of  a  crop  will  be  excessive,  the 
Secretary  shall  take  into  consideration 
the  domestic  supply,  including 
domestic  inventories,  the  amount  of 
such  tobacco  pledged  as  security  for 
price  support  loans,  anticipated 
domestic  and  export  demand,  based  on 
the  maturity,  uniformity,  and  stalk 
position  of  smdr  tobacco. 

For  the  marketing  year  (MY)  93,  the 
fluennued  support  level  was  increased 
by  65  percent  of  the  formula  increase  to 
within  9  percent  of  average  market 
price.  F(v  the  kinds  of  tobMxx)  subject 
of  this  rule,  MY  92  prices  were  further 
above  the  support  level,  and  overall 
loan  receipts  remained  low.  However, 
loan  placements  remained  at  the  MY  91 
level  of  about  15  percent  of  sales  fcv 
hre-ciued  (type  21)  and  rose  sharply  to 
15.2  percent  of  sales  for  Virginia  sun- 
cured  compared  to  10.9  pOTcent  of  sales 
for  MY  91.  Loan  placements  for  cigar- 
filler  and  binder  (types  42—44  and  53- 
55)  rose  sharply  to  20  percent  for  MY  92 
over  the  1  percent  for  MY  91.  For  fire- 
cured  tobacco  (type  21),  Virginia  sim- 
cured  tobacco  (type  37),  and  cigar-filler 
and  binder  tobacco  (types  42-44  and 
53-55),  the  MY  93  support  levels 
consist  of  the  1992  support  levels 
increased  by  65  percent  of  the  difference 
between  the  1993  “basic  support  level’’ 
and  the  1992  “basic  support  level.”  Tlie 
supply-use  ratios  suggest  adequate 
supplies,  except  for  fire-cured  (types 
22-23),  for  which  supplies  are  ti^t.  For 
fire-cured  (types  22-23)  and  dark  air- 
cured  (types  35-36)  tobaccos,  the  MY  93 
support  level  for  the  two  kinds  ctmsists 
of  the  MY  92  level  of  support  increased 
by  the  difference  between  the  MY  93 
“basic  support  level”  and  the  MY  92 


“basic  support  level".  Also,  tdiewing 
tobacco,  smoking  tobacco,  and  snuff 
manufocturing  formulas  limit  the 
substitutability  of  one  of  these  kinds  of 
tobacco  for  another.  Qgarettes,  the 
principal  outlet  for  flue-cured  and 
hurley  tobaccos,  do  not  require  any  of 
these  six  kinds  of  tobacco  in  their 
blends. 

Accordingly,  the  following 
determinations  announced  by  the 
Secretary  of  Agriculture  on  March  1. 
1993.  in  accordance  with  section 
106(fi(8)(A)  of  the  Act  are  established 
for  MY  1993  for  fire-cured  (type  21), 
fire-cured  (types  22-23).  dark  air-cured 
(types  35-36).  Virginia  sun-cured  (type 
37).  dgar-filler  and  binder  (t3rpes  42-44 
and  53-55).  and  cigar-filler  (type  46) 
tobaccos. 


Kind  and 

Support 

level 

(cents  per 
pound) 

Virginia  fire-curad  (type  21) _ 

Kentucky-Tannessee  fire-cured 

139.5 

(types  22-23) . . . 

146.4 

Dark  air-cured  (types  35-36) _ 

125.5 

Virginia  sun-cured  (type  37) _ 

Cigar-filler  arvl  binder  (typM  41- 

123.3 

44  and  53-65)  . . . i 

107.4 

Cigar-filar  (type  46) _ 1 

83.4 

List  of  Subjects  in  7  CFR  Part  1464 . 

Loan  programs — agriculture.  Price 
support  programs.  Tobacco, 
Wa^ouses. 

Accordingly.  7  CFR  part  1464  is 
amended  as  follows: 

PART  1464— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Aetharily:  7  U3X1 1441. 1445, 1445-1. 
1421,  and  1423;  IS  U.S.C  71^  and  714c. 

2.  Sections  1464.13  through  1464.18 
are  added  to  read  as  follows: 

11464.13  Fke-cured  (type  21)  tobacco. 

The  1993-crop  national  price  support 
level  is  139.5  cents  per  pound. 

11464.14  Fir*«ufed  (types  22-23) 
tobecoo. 

The  1993-crop  national  price  support 
level  is  146.4  cents  per  pound. 

11464.15  Dartc  air-cured  (types  22-23) 
tobacco. 

The  1993-crop  national  price  support 
level  is  125.5  cants  par  pound. 

11464.16  Virginia  sun-cured  (type  37) 
tobacco. 

The  1993-crop  national  price  support 
level  is  123.3  cents  per  pound. 


§1464.17  dgar-fMer  and  binder  (types  42- 
44  and  53-55)  tobacco. 

The  1993-crop  national  price  support 
level  is  107.4  cents  per  pormd. 

§1464.18  dgar-fMer  (type  46)  tobacco. 

The  1993-crop  national  price  support 
level  is  83.4  cents  per  pound. 

Signed  at  Washington,  DC.  on  fiily  1, 1993. 
Bmce  R.  Wobw, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc,  93-16305  Filed  7-6-93;  8:45  am] 

BiUJN6  CODE  MIS-06-e 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  02-NM-236-AO;  Amendment 
39-8615;  AO  93-13-02] 

Airworthineaa  Directives;  Boeing 
Model  737-200C  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendmont  adopts  a 
new  airworthiness  directive  (AO), 
applicable  to  all  Model  737-200C  series 
airplanes,  that  requires  a  one-time 
external  detailed  visual  inspection  to 
detect  cradu  of  the  fuselage  skin  in  the 
lower  lobe  cargo  compartment; 
repetitive  internal  detailed  visual 
inspections  to  detect  cracks  of  the 
firames  in  the  lower  lobe  cargo 
compartment:  and  repair  of  cradmd 
parts.  This  amendment  is  prompted  by 
reports  of  cracking  in  the  body  frames 
between  body  stations  360  to  500B  and 
between  stringers  19  left  and  25  left. 

The  actions  specified  by  this  AD  are 
intended  to  prevent  a  cargo  door  from 
opening  while  the  airplane  is  in  flight, 
which  could  result  in  rapid 
decompression  of  the  airplane. 

DATES:  Effective  August  9, 1993. 

The  incorpcHation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  9. 
1993. 

.ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi*om  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  BOO  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC 
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FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Rodriguez,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2779; 
fax  (206) 227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Model  737-200C  series 
airplanes  was  published  in  the  Federal 
Register  on  February  19, 1993  (58  FR 
9131).  That  action  proposed  to  reouire 
a  one-time  external  detailed  visual 
inspection  to  detect  cracks  of  the 
fuselage  skin  in  the  lower  lobe  cargo 
compartment:  repetitive  internal 
detailed  visual  inspections  to  detect 
cracks  of  the  frames  in  the  lower  lobe 
cargo  compartment;  and  repair  of 
cracked  parts. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

Cme  commenter  requests  that  the 
proposal  be  revised  to  include  the 
recommendations  contained  in  Revision 
1  of  Boeing  Service  Bulletin  737- 
S3A1160,  that  describes  procedures  for 
performing  repetitive  inspections  and 
installing  a  preventative  modification, 
which  would  eliminate  the  need  for  the 
repetitive  inspections.  The  FAA 
concurs. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-53A1160, 
Revision  1,  dated  April  29, 1993,  that 
not  only  describes  inspections  to  detect 
cracks  of  the  fuselage  skin  and  frames  in 
the  lower  lobe  cargo  compartment,  and 
repair  of  cracked  parts,  but  also 
describes  procedures  for  installation  of 
a  preventative  modification  for  the 
Fumes.  The  preventative  modification 
entails  installation  of  doublers  on  the 
frames,  as  shown  in  Boeing  I^rawing 
65C27514,  which  would  prevent 
cracking  of  the  frames.  If  accomplished, 
this  preventative  modification  would 
provide  frame  reinforcement  and 
eliminate  the  need  for  repetitive  internal 
detailed  visual  inspections  of  the 
subject  area.  Para^phs  (a)  and  (b)  of 
the  final  rule  have  b^n  revised  to  cite 
Revision  1  as  an  additional  soiirce  of 
service  information.  Also,  a  new 
paragraph  (c)  has  been  added  to  the 
final  rule  to  provide  an  optional 
terminating  modification  for  the 
repetitive  internal  detailed  visual 
inspections  required  by  paragraphs 
(b)(1)  and  (b)(2)  of  the  final  rule. 


Paragraphs  (b)(1)  and  (b)(2)  of  the 
final  rule  have  h^n  revised  to  clarify 
that  repetitive  inspections  are  reqiii^ 
following  repair  of  any  cracks  in  the 
subject  area. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  100  Model 
737-200C  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  18  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
lalmr  rate  is  $55  per  work  ho\ir.  Based 
on  these  figiires,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $11,880,  or  $660  per  airplane.  This 
total  cost  figure  assiunes  that  no 
operator  has  yet  accomplished  the 
retirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  imder  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febru^  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  Subjects  in  14  CFRPart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 


of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

f39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-13-02  Boeing:  Amendment  39-8615. 

Docket  92-NM-238-AD. 

Applicability:  All  Model  737-200C  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  cargo  door  from  opening 
while  the  airplane  is  in  flight,  which  could 
result  in  rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  29,000 
flight  cycles  or  within  250  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  an  external  detailed 
visual  inspection  to  detect  cracks  of  the 
fuselage  skin  between  stringers  19  left  and  25 
left  and  at  body  stations  360  to  540,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1160,  dated  October  24, 
1991;  or  Boeing  Service  Bulletin  737- 
53A1160,  Revision  1,  dated  April  29, 1993. 

If  any  crack  is  found,  prior  to  further  flight, 
accomplish  the  requirements  of  paragraph 
(a)(1)  and  (a)(2)  of  this  AD. 

(1)  Perform  an  internal  detailed  visual 
inspection  to  detect  cracks  of  the  frames 
between  stringer  19  left  and  25  left  and  body 
stations  360  to  500B,  in  accordance  with 
either  service  bulletin. 

(2)  Repair  all  cracks  in  accordance  with  a 
method  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

(b)  Within  3,000  flight  cycles  after 
completing  the  requirements  of  paragraph  (aj 
of  this  AD,  unless  accomplished  within  the 
last  6,000  flight  cycles  prior  to  the  effective 
date  of  this  AD,  perform  an  internal  detailed 
visual  inspection  to  detect  cracks  of  the 
frames  between  stringers  19  left  and  25  left 
and  at  body  stations  360  to  500B  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1160,  dated  October  24, 
1991;  or  Boeing  Service  Bulletin  737- 
53A1160,  Revision  1,  dated  April  29, 1993. 
Thereafter,  repeat  the  internal  detailed  visual 
inspection  at  intervals  not  to  exceed  9,000 
flight  cycles.  If  any  crack  is  found,  prior  to 
further  flight,  accomplish  the  requirements  of 
paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable. 

(1)  If  any  crack  is  foimd  that  does  not 
exceed  the  limits  specified  in  the  Boeing  737 
Structural  Repair  Manual  (SRM),  repair  the 
crack  in  accordance  with  the  Boeing  737 
SRM.  Repeat  the  internal  detailed  visual 
inspection  at  intervals  not  to  exceed  9,000 
fli^t  cycles. 
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(2)  If  any  crack  is  found  that  exceeds  the 
limits  spewed  in  the  Boeing  737  SRM, 
repair  the  crack  in  an  accordwce  iwith  a 
method  approved  by  the  Manager.  Seattle 
ACX),  FAA.  Transpmrt  Airplane  Directorate. 
Repeat  the  internal  detail^  visual  inspection 
at  intervals  not  to  exceed  9,000  flight  cycles. 

(c)  Installation  of  the  preventative 
modification  in  accordance  with  Boeing 
Service  Bulletin  737-53A1160.  Revision  1, 
dated  April  20, 1993,  constitutes  terminating 
action  fm  the  repetitive  inspections  required 
by  paragraphs  (bKl)  and  (b)(2)  of  this  AO. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Srattle 
AGO,  FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspi^or,  who  nuy  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACX). 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  lire  inspections  and  modification  shall 
be  done  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-53 A1 160,  dated  October 
24, 1991:  ot  Boeing  Service  Bulletin  737^ 
53A1160,  Revision  1,  dated  April  29, 1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1 GFR  Part  51.  Gopies  may  be  obtained 
from  Boeing  Gommercial  Airplane  (koup, 
P.O.  Box  3707,  Seattle,  Wasbingtma  96124- 
2207.  Gopies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Dire^rate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Gapitol  Street,  NW.,  suite  700,  Washington. 
DC 

(g)  This  amendment  becomes  effective  on 
August  9. 1993. 

Issued  in  Renton,  Washington,  on  June  25, 
1993.  _ 

fames  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-16223  Filed  7-6-93;  8:45  am] 
BIUUNO  COOK  4aio-i»-p 


14  CFR  Part  39 

(Docket  No.  92-Niyi-239-AO;  Amendment 
39-8614;  AO  93-13-01] 

Airworthineaa  Diractivas;  Boaing 
Model  757  and  767  Sarias  Airplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 


and  767  series  airplanes,  that  requires 
an  examination  of  the  nameplate  on  the 
static  inverter  to  determine  the  part 
number,  replacement  of  the  static 
inverter  with  an  improved  model,  if 
necessary;  and  performance  of  an 
operational  test  of  the  static  inverter 
following  replacement.  This  amendment 
is  prompted  by  several  reports  of  loss  of 
115-volt  AC  electrical  power  to  the 
standby  bus  during  ground  power 
transfer  operations.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  shutdown  of  the  static  inverter 
during  power  transfer,  which  could 
result  in  the  inability  to  restart  the 
engines  in  the  event  of  a  dual  engine 
flameout. 

DATES:  Effective  August  9. 1993. 

The  Incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  August  9. 
1993 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  S.  Oshiro,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130S.  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office  (ACO),  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056; 
telephone  (206)  227-2793:  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Mode)  757 
and  767  series  airplanes  was  published 
in  the  Federal  Renter  on  February  17, 
1993  (58  FR  8723).  That  action  proposed 
to  require  an  examination  of  the 
nameplate  on  the  static  inverter  to 
determine  the  part  number;  replacement 
of  the  static  inverter  with  an  improved 
model,  if  necessary;  and  performance  of 
an  operational  test  of  the  static  inverter 
following  replacement. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Numerous  commenters  support  the 
proposed  rule. 


Several  commenters  request  that  the 
proposed  rule  be  withdrawn,  because 
the  proposed  actions  do  not  add  to  the 
safety  of  the  fleet,  and  therefore,  place 
an  unnecessary  burden  on  the  operators 
of  Boeing  Model  757  and  767  series 
airplanes.  Boeing  Commercial  Airplane 
Group  contends  that  several  actions 
have  been  initiated  to  replace  the 
affected  inverters,  including:  (1) 

Revising  its  Model  757  and  767  Master 
Illustrated  Parts  Catalogs  (IPC)  to 
remove  the  affected  inverters  from  the 
list  of  acceptable  parts;  (2)  issuing  a 
telex  to  inform  all  operators  of  Model 
757  and  767  series  airplanes  of  the 
problem  with  the  affected  inverters;  (3) 
removing  the  affected  inverters  from  its 
production  lines;  (4)  issuing  service 
bulletins  that  addre^  this  problem;  and 
(5)  launching  a  program  to  retrofit  the 
affected  inverters.  Another  commenter 
asserts  that  the  proposed  actions  can  be 
accomplished  during  routine 
maintenance:  therefore,  the  FAA  needs 
only  to  contact  the  cognizant  Flight 
Standards  office  to  verify  compliance. 
The  FAA  does  not  concur  with  these 
commenters’  request  to  withdraw  the 
proposed  rule. 

Although  the  FAA  has  verified  that 
most  operators  are  complying 
volimtarily  with  Boeing’s  inspection/ 
replacement  program,  and  that  this 
program  addresses  positively  the  static 
inverter  problem,  the  FAA  does  not 
concur  with  Boeing’s  contention  that 
revising  the  IPC  will  prevent  future 
reentry  of  the  affected  parts  into  the 
fleet  of  Boeing  Model  757  and  767  series 
airplanes.  Since  the  IPC  is  not  an  FAA- 
approved  document,  the  FAA  cannot  be 
assured  that  replacement  parts  will 
always  be  chosen  in  accordance  with 
the  irc.  Although,  the  affected  inverters 
are  also  used  on  Boeing  Model  737  and 
747  series  airplane,  they  have  not 
exhibited  the  potential  for  shutdown 
when  installed  on  these  airplanes; 
therefore,  these  airplanes  have  not  been 
included  in  the  applicability  of  this 
rulemaking  action.  However,  the  FAA 
finds  that  an  AD  is  necessary  to  ensure 
that  the  affected  inverters  do  not  migrate 
from  the  Model  737  and  747  series 
airplanes  to  the  Model  757  and  767 
series  airplanes.  Therefore,  the  final  rule 
has  been  revised  to  add  a  new  paragraph 
(b)  to  clarify  that  these  affected  static 
inverters  may  not  be  installed  on  Model 
757  and  767  series  airplanes  after  the 
effective  date  of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  479  Boeing 
Model  757  series  airplanes  of  the 
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affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  297  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
requi^  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Ba^ 
on  these  figiires,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  of  Boeing 
Model  757  series  airplanes  is  estimated 
to  be  $16,335,  or  $55  per  airplane. 

There  are  approximately  451  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  158  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  avwage 
lalmr  rate  is  $55  per  work  hour.  Ba^ 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  of  Boei^ 
Model  767  series  airplanes  is  estimated 
to  be  $8,690,  or  $55  per  airolane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  of 
Boeing  Model  757  and  767  series 
airplanes  is  estimated  to  be  $25,025,  or 
$55  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  w 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Oder  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule”  uinder  Executive  Older  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Febru^  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fix>m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  o{  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administraticm  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13  (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

03-13-01  Boeing:  Amendment  39-8614. 

Docket  92-NM-239-AO. 

Applicability:  Model  757  series  airplanes, 
line  numbers  1  through  411  inclusive,  413 
through  444  inclusive,  446  through  470 
inclusive,  and  472  through  480  inclusive; 
and  Model  767  series  airplanes,  line  niunbers 
1  through  451  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  to  restart  the 
engines  in  the  event  of  a  dual  engine 
flameout,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  an  examination  of 
the  luaneplate  on  the  static  inverter  to 
determine  the  part  number  of  the  static 
inverter,  in  acosrdance  with  Boeing  Service 
Bulletin  757-24A0069,  Revision  1,  dated 
December  10, 1992  (for  Model  757  series 
airplanes):  or  Boeing  Alert  Service  Bulletin 
767-24A0085,  dated  September  17, 1992  (for 
Model  767  series  airplanes):  as  mplicable. 

(1)  If  Boeing  part  nrunber  (P/N)  S282T004- 
7  appears  on  &e  nameplate  of  the  static 
inverter,  prior  to  further  flight,  replace  the 
static  inverter  with  an  improved  model  and 
perform  an  operational  test,  in  accwdance 
with  the  applicable  service  bulletiiL 

(2)  If  Boeing  P/N  S282T004-7  does  not 
appear  on  the  nameplate  of  the  static 
inverter,  no  further  action  is  required  by  this 
AD. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  static  inverter  having 
P/N  S282T004-7  on  any  Modal  757  or  767 
series  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Settle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transprnt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
I^pe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  «vith  this  AD,  if  any,  may  be 
obtained  fiom  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  locaticm  where  the 
r^uirements  of  this  AD  can  be 
accomplished. 


(e)  The  examination,  replacement,  and 
operattonal  test  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  7S7-24A0069, 
Revision  1.  dated  December  10. 1992  (for 
Model  757  series  airplanes):  or  Boeing  Alert 
Service  Bulletin  767-24A0085.  dated 
September  17. 1992  (fiv  Model  767  series 
airplanes);  as  applicable.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1 GFR  Part  51.  Gopies  may 
be  obtained  from  Boeing  Gommerci^ 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Gopies  may  be 
inspect^  at  the  FAA,  Transport  Airplane 
Dir^orate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Gapitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
August  9, 1993. 

Issued  in  Renton,  Washington,  on  Jvme  25, 
1993. 

David  G.  HmieL 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  (Certification  Service. 

(FR  Doc.  93-16224  Filed  7-8-93;  8:45  am) 
MUJNO  CODE  4aifr>ia-l» 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Ralaaaa  Noa.  34-32574;  35-25843;  IC- 
19556] 

RIN3235-AB14 

Employao  Benafit  Plan  Exainptlva 
Rulaa  Undar  Sactlon  16  of  tha 
Sacurltlaa  Exchanga  Act  of  1934 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Extension  of  phase-in  period  for 
S240.16b-3. _ 

SUMMARY:  The  Commission  today  is 
extending  the  phase-in  period  for 
compliance  with  the  suostantive 
conoitions  of  new  §  240.16b-3  regarding 
employee  benefit  plan  transactions 
under  the  Securities  Exchange  Act  of 
1934  pending  further  notice  and 
rulemaking  imder  the  provision. 

DATES:  The  phase-in  period  for 
compliance  with  new  $  240.16b-3, 
which  previously  has  been  extended  to 
September  1, 1993,  is  extended  until 
September  1, 1994,  or  such  earlier  date 
as  set  in  further  rulemaking  under 
Section  16. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Krauskopf,  Office  of  the  Chief 
Ck)imsel,  Division  of  Corporation 
Finance,  at  (202)  272-2573. 
SUPPLEMENTARY  INFORMATION:  On 
February  8, 1991,  the  (Commission 
adopted  comprehensive  revisions  to 
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rules  under  section  16  '  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").*  The  new  regulatory  scheme 
generally  became  effective  on  May  1, 
1991.  but  a  16  month  phase-in  period 
was  provided  with  respect  to  specified 
rules  afiecting  employee  benefit  plans, 
in  order  to  give  registrants  ample  time 
to  review  the  rule  changes  and  amend 
their  plans  accordingly.*  The  Adopting 
Release  provided  that  registrants  could 
continue  to  rely  on  the  exemptions  from 
section  16(b)  of  the  Exchange  Act  * 
afforded  by  former  Rules  16a-8(b),* 
16a-8(g)(3),*  and  18b-3  *  after  ^^y  1, 
1991,  but  would  be  required  to  adopted 
the  substantive  conditions  of  new  Rule 
16b-3  •  by  September  1, 1992.* 

On  June  23, 1992,  the  Commission 
extended  the  Rule  16b-3  phase-in 
period  frt>m  September  1, 1992  until 
September  1, 1993,  in  contemplation  of 
further  rulemaking  under  Section  16 
with  regard  to  employee  benefit  plans.*** 
Because  further  Section  16  rulemaking 
remains  under  consideration,  the 
Commission  has  determined  to  extend 
the  phase-in  period  for  new  Rule  16b- 
3  until  September  1, 1994,  or  such 
earlier  date  as  is  set  in  such  rulemaking. 
By  the  Commission. 

Dated:  July  2, 1993. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-16208  Filed  7-8-93;  8:45  am] 
MLUNO  COM 

DEPARTMENT  OF  JUSTICE 

28  CFR  Part  14 

[CIvU  Division  Dirw^tivs  No.  1-93] 

Adminiatrativa  Claims  Under  the 
Federal  Tort  CMms  Act;  Delegation  of 
Authority 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  This  Directive  delegates 
authority  to  the  Secretary  of  Veterans 

•  IS  U.S.C  78p. 

*lSU.S.C78ae(Mq. 

•  Exchange  Act  Release  Na  28S69  (February  8, 

1991)  [56  III  7242)  (“Adopting  Release”).  See 
Section  Vn  of  die  Adoptii^  Rdease  for  transition 
provisions  generally  and  S^on  Vn.C  for  transition 
provisions  relating  to  employee  benefit  plans. 

«19U.S.C78p{b). 

•l7CFR240.16a^). 

•  17  CFR  240.16a-a(gK3). 

'  17  CFR  140.16b-3  (1990). 

•  17  CFR  240.l6b-3  (1991). 

•The  phase-in  period  applies  only  to  the 
exemption  from  Section  16(b),  not  to  the  revised 
reporting  requirements  under  Section  16(a)  that 
beiume  effecUve  on  May  1, 1991. 

See  Exchange  Act  Release  No.  30850  Qune  23, 

1992)  (57  FR  28761]. 


Affairs  and  the  Secretary  of  Defense  to 
settle  administrative  claims  presented 
pursuant  to  the  Federal  Tort  Qaims  Act 
where  the  amount  of  settlement  does 
not  exceed  $200,000.  The  Directive 
implements  the  Administrative  Dispute 
Resolution  Act  This  Directive  will  alert 
the  general  public  to  the  new  authority, 
and  is  being  published  in  the  CFR  to 
provide  a  permanent  record  of  this 
delegation. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Jeffrey  Axelrad,  Director,  Torts  Branch, 
Civil  Division,  U.S.  Department  of 
Justice,  Washington.  DC  20530,  (202) 
501-7075. 

SUPPLEMENTARY  INFORMATION:  This 
Directive  has  been  issued  to  delegate 
settlement  audiority  and  is  a  matter 
solely  related  to  division  of 
responsibility  between  the  Department 
of  Justice  and  the  Departments  of 
Defense  and  Veterans  A&irs.  It  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  5 
U.S.C  605(b).  It  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
No.  12291. 

List  of  Subjects  in  28  CFR  Part  14 

Authority  delegations  (government 
agencies).  Claims. 

By  virtue  of  the  authority  vested  in 
me  by  part  0  of  title  28  of  ^e  Code  of 
Fwieral  Regulations,  including  §§  0.45, 
0.160, 0.162, 0.164,  and  0.168,  28  CFR 
part  14  is  amended  as  follows: 

PART  14-[AMENDED] 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  28  U.S.C  509, 

510,  2672: 38  U.S.C  224(a). 

2.  The  Appendix  to  Part  14  is 
amended  by  revising  the  heading  and 
text  for  the  "Delegation  of  Authority  to 
the  Administrator  of  Veterans  Affairs" 
and  by  revising  the  "Delegation  of 
Authority  of  the  Secretary  of  Defense" 
to  read  as  follows: 

Appendix  to  Part  14— Doiegationa  of 
Settlement  Authority 

Delegation  of  Authority  to  the  Secretary  of 
Veterans  Afhirs 

Section  1.  Authority  to  compromise  tort 
claims. 

(a)  The  Secretary  of  Veterans  Affairs  shall 
have  the  authority  to  adjust,  determine, 
compromise  and  settle  a  claim  involving  the 
United  States  Department  of  Veterans  Affairs 
under  Section  2672  of  Title  28,  United  States 
Code,  relating  to  the  administrative 
settlement  of  federal  tort  claims,  if  the 
amount  of  the  proposed  adjustment, 
compromise,  or  award  does  not  exceed 


$200,000.  When  the  Secretary  of  Veteraiu 
Affairs  believes  a  claim  pending  before  him 
presents  a  novel  question  of  law  or  of  policy, 
he  shall  obtain  the  advice  of  the  Assis^t 
Attcnney  General  in  charge  of  the  Civil 
Division. 

(b)  The  Secretary  of  Veteraiu  Affairs  may 
redelegate  in  writing  the  settlement  authority 
delegated  to  him  under  this  section. 

Section  2.  Memorandum. 

Whenever  the  Secretary  of  Veterans  A&irs 
settles  any  administrative  claim  pursuant  to 
the  authority  granted  by  section  1  for  an 
amount  in  excess  of  $100,000  and  within  the 
amount  delegated  to  him  under  section  1,  a 
memorandum  folly  explaining  the  basis  far 
the  action  taken  shall  be  executed.  A  copy  of 
this  memorandum  shall  be  sent  to  the 
Director,  FTC  Staff,  Torts  Branch  of  the  QvU 
Division. 


Delegation  of  Authority  to  the  Secretary  of 
Defense 

Section  1.  Authority  to  compromise  tort 
clainu. 

(a)  The  Secretary  of  Defense  shall  have  the 
authority  to  adjust,  determine,  compromise 
and  settle  a  claim  involving  the  United  States 
Department  of  Defeiue  under  section  2672  of 
title  28,  United  States  Code,  relating  to  the 
administrative  settlement  of  federal  tort 
clainu.  if  the  amoimt  of  the  proposed 
adjustment,  compromise,  or  award  does  not 
exceed  $2(X).000.  When  foe  Secretary  of 
Defeiue  believes  a  claim  pending  before  him 

resents  a  novel  question  of  law  or  of  policy, 

e  shall  obtain  foe  advice  of  foe  Assistant 
Attorney  General  in  charge  of  foe  Civil 
Division. 

(b)  The  Secretary  of  Defense  may 
redelegate  in  writing  foe  settlement  authority 
delegated  to  him  under  this  section. 

Section  2.  Memorandum. 

Whenever  foe  Secretary  of  Defense  settles 
any  administrative  claim  pursuant  to  foe 
authority  granted  by  section  1  for  an  amount 
in  excess  of  $100,000  and  within  foe  amoimt 
delegated  to  him  under  section  1,  a 
memorandum  fiilly  explaining  foe  basis  for 
foe  action  taken  shall  be  executed.  A  copy  of 
this  memorandiun  shall  be  sent  to  foe 
Director,  FTCA  Staff,  Torts  Branch  of  foe 
Civil  Division. 

Dated:  June  27, 1993. 

Stuart  E.  Schiffer, 

Acting  Assistant  Attorney  General,  Civil 
Division. 

(FR  Doc  93-16024  Filed  7-8-93;  8:45  am] 
BlUiNO  COM  4410-61-41 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
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ACnow;  Final  R\Je. _ 

SUMMARY:  Tlie  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  Gene^  of  the  Navy 
has  determined  that  USS  OLDENDORF 
(DD  972)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
cert^  provisions  of  the  72  OOLREGS 
without  interfering  with  its  special 
functions  as  naval  destro^r.  The 
intended  effect  of  this  rue  is  to  warn 
mariners  in  waters  where  72  COlitEGS 
apply. 

EFFECTIVE  DATE:  May  13. 1993. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Captain  R.R.  Rossi.  JAGC,  U.S.  Navy. 
Aomiralty  Counsel,  Office  of  the  Jud^ 
Advocate  General,  Navy  Department, 
200  Stovall  Street.  Alexand^,  VA 
22332-2400,  Telephone  numlMK  (703) 
325-9744. 


SUPPLEMENTARY  MFORMATWN:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  C^Part  706.  This 
amendment  provides  notice  that  the 
Judm  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  OLDENDORF  (DD  972)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  OOLREGS,  Annex 
L  section  3(a),  pertaining  to  the 
horizontal  distmce  between  the  forward 
and  after  masthead  lights,  without 
interfering  with  its  special  functions  as 
a  naval  destroyer.  The  Judge  Advocate 
General  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  OOLRE(^ 
reqiiirements. 

Moreover,  it  has  been  detennined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 


impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  diffnently  from  that  prescribed 
herein  will  adversely  affect  the  vessePs 
ability  to  perform  its  military  functions. 

List  (rf  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART  706--(AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows; 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

AutluMily:  33  U.S.C  1605. 

1706.2  (Amandedl 

2.  Table  Five  of  section  706.2  is 
amended  by  revising  the  existing  entry 
for  USS  OU^NDOl^  (DD  972)  to  read 
as  follovrs: 


Table  Five 


Vassal 

Number 

Masthead  lights  not 
over  ai  o8wr  IgM 
and  obstnjctions. 
Annex  1,  sac.  2(f) 

Forward  masthead 
IgM  not  In  forward 
quarter  of  ship 
Annex  I,  sec.  3i(a) 

After  masthead  light 
less  than  V4  ships 
length  aft  of  forward 
masthead  Hght 
Annex  1,  sec.  3(a) 

Pstcanlage 
horizontal 
separation  at* 
ttened 

USS  OWendoif _  _ _ 

DO  972  _ 

WA _ 

X 

45 

Dated:  May  13, 1993. 

William  L.  Sdiachte, 

Rear  Admiral.  Acting  Judge  Advocate  General 
oftheNavy. 

(FR  Doc  93-16292  Filed  7-8-93: 8:45  am] 
aaUNO  COOS  SSIS-AE-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[COD  01-63-020] 

Safety  Zona:  Thames  RIvar  Flraworfca 
Extravaganza,  New  London,  CT 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  New 
London  Hao^or  at  Anchorage  A,  New 
London.  CT  on  July  10, 1993.  This 
safety  zone  is  needed  to  protect  the 
maritime  community  from  possible 
navigation  hazards  associated  with  a 
fireworks  displav.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Long  Island  ^und. 


EFFECTIVE  DATES:  This  relation  is 
effective  from  9:15  p.m.  mrough  10  p.m. 
on  Jtily  10, 1993  unilesa  terminated 
sooner  by  the  Captain  of  the  Port  The 
rain  date  for  this  event  is  July  11, 1993 
at  the  same  times. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Lieutenant  Commander  D.  D.  Skewes, 
Chief  of  Port  Operations.  Captain  of  the 
Port.  Long  Island  Soimd  at  (203)  466- 
4464. 

SUPPLEMENTARY  StFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
D.  D.  Skewes.  project  officer  for  (Captain 
of  the  Port  Long  Island  Sound,  and 
LCDR  J.  Stieb,  project  attorney.  First 
Coast  Guard  I^strict  Legal  Office. 

Regulatcny  History 

As  authorized  bv  5  U.S.C  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
Publication.  The  Coast  Guard  did  not 
receive  from  the  sponsor  the  final 
details  concerning  the  event’s  exact 
location  and  position,  which  are 
esfontial  information  for  the  purposes  of 


establishing  a  safety  zone,  rmtil  May  28. 
1993.  Publishing  a  NPRM  and  delaying 
its  effective  date  would  be  contrary  to 
the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public 
and  in^ediate  action  is  needea  to 
respond  to  any  potential  hazards. 

Background  and  Purpose 

On  March  26, 1993,  the  sponsor. 
Marine  Commerce  and  Development 
Committee,  New  London,  CT  requested 
that  a  45  minute  fireworks  display 
launched  from  three  floating  platforms, 
be  permitted  in  the  port  of  New  London 
in  the  vicinity  of  New  London  Harbor, 
New  London.  CT.  This  zone  is  required 
to  protect  the  maritime  communi^  from 
the  dangers  associated  with  this 
firework  display.  The  zone  covers  all 
waters  of  New  London  Harbor  within  a 
1000  foot  radius  of  each  of  the  fireworks 
barges  YPS3  and  BAY3,  and  a  1200  foot 
radius  of  the  barge  AMI,  which  will  be 
anchored  in  Ancmorage  A. 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
T^sportation  Regulatory  Policy  and 
Procedures  (44  FR  11040;  February  26, 
1979).  Although  the  shipping  channel 
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will  be  closed,  the  event  will  last  only 
45  minutes  and  disruptions  to 
commercial  traffic  should  be  few. 
Anchorage  A  is  rarely  used  and 
alternate  anchorages  are  available. 

Vessels  requiring  information 
concerning  the  idtemate  anchorages 
may  contact  Coast  Guard  Station  New 
London  on  Channel  16  VHF-FM. 

Because  of  the  short  duration  of  the 
event  and  the  extensive  advisories 
which  will  be  made,  commercial 
entities  will  be  able  to  adjust  to  any 
disruptions.  The  Coast  Guard  expects 
the  economic  impact  of  this  proposal  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seqX  dm  Coast  Guard 
must  cmsider  whc^er  this  proposal 
will  have  a  significant  economic  impact 
on  a  substant^  numbm  of  small 
entities.  *‘&nall  entities'*  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  othorwise  qualify 
as  “small  business  concerns'*  under 
section  3  of  the  Small  Business  Act  (IS 
U.S.C  632). 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Gii^  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantiu 
number  of  small  entities. 

Collection  of  Informatioo 

This  rule  contains  no  ooUectimi  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  16Z12.  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  Implicatiorui  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  these 
regulations  and  concluded  that  under 
se^on  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  they  are  in 
action  to  protect  public  safety  end  they 
are  categorically  excluded  from  further 
environmental  documentation.  A 
Caterorical  Exclusion  Detmmination 
will  M  made  available  in  tiie  docket 


ListorSiriilectein33ClltPait  169 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Temporary 

Final  Regnlatioa 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  le&HAMENDEO] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Autkorily:  33  U.S.C  1231;  50  U.Sil  191: 

33  CFR  1.0S-l(g).  6.04-1. 6.04-6  and  16aS: 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-020  is 
added  to  read  as  follows: 

1 16S.T01-020  Safety  Zone:  Thames  Mwar 
Fireworks  Extravaganza,  New  London,  CT. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  New  London 
Harbor  within  a  1000  foot  radius  of  the 
barge  YPS3  located  in  approximate 
position  41®  21'  02"N.  072"  05'  23'TF; 
and  the  barge  BAY3  in  api»oximate 
posiUon  41"  20'  53"N,  072"  05'  23''W. 
and  a  1200  foot  radius  of  the  barge  AMI 
in  approximate  position  41"  20'  53"N, 
072"  05'  23",  the  fireworks  launching 
platforms,  which  will  be  located  in 
Anchorage  A. 

(b)  Effective  date.  This  section  is 
efiective  frtxn  9:15  p.m.  through  10  p.m. 
on  July  10. 1993  unless  terminated 
sooner  by  the  Captain  of  the  Port  The 
rain  date  for  this  project  is  July  11, 1993 
at  the  same  times. 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

Dated:  June  21.  1993. 

Philip  ).  HeyL 

Lieutenant  Commander.  U.S.  Coast  Guard, 
Captain  of  the  Port,  Long  Island  Sound 
(FR  Doc.  93-16318  Filed  7-6-93, 8:45  am) 
BIUMO  CODE  4S1»-14-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Pwto  12, 74. 75, 76, 77, 81, 86, 
99,200,201,206,206,212,218,221, 
222,230,231,236,237,238,263,280, 
282,300,301,303,305,307,309.319, 
316, 318, 319, 324,  327, 356, 361, 363, 
376, 380, 400, 401, 402, 403, 405, 406, 
407, 408, 409, 410, 411, 412, 413, 414, 
415, 416, 417, 416, 419, 421, 422, 423, 
424, 425, 426, 427, 428, 431, 432, 433, 
434, 435, 436, 437, 438, 441, 460, 461, 
462, 463, 464, 471, 472, 473, 474, 475, 
476, 477, 489, 490, 491, 555, 562, 581, 
600, 612, 617, 624, 625, 626, 627, 828, 
630, 636, 637, 639, 648, 653, 654, 664, 
668, 671, 674, 675,  676, 682,  690, 755, 
757, 758, 762, 769,  and  770 

Armouncament  of  Effect Ive  Dates 

AGENCY:  De|;>artment  of  Education. 
ACTION:  Notice  of  effective  dates. 

SUMMARY:  Section  431(d)  of  the  General 
Education  Provisions  Act  requires  that 
most  Department  of  Education 
regulatory  documents  be  published  in 
the  Federal  Register  for  forty-five  (45) 
calendar  days,  or  longer  if  Congress 
takes  certain  adjournments,  before  fiiey 
take  effect  Since  future  congressional 
adjournments  cannot  be  predicted  with 
certainty  when  a  document  is 
publish^,  the  Department  cannot 
announce  a  specific  effective  date  at  the 
time  of  publication.  *rhis  notice 
announces  the  effective  dates  for  certain 
regulatory  documents  subject  to  the 
delayed  effective  date  requirement  of 
section  431(d). 

DATES:  For  effective  dates,  see 
“SUPPLEMENTARY  INFORMATION.’* 

FOR  FURTHER  INFORMATION  CONTACT: 
Keimeth  C  Depew,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  5125,  FOB-6,  Washington,  DC 
20202-2241.  Telephone:  (202)  401- 
2884.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
effective  date  provision  for  each  of  the 
regulatory  documents  included  in  this 
notice  stated  that  the  effective  date 
would  be  aimounced  in  a  notice 
published  in  the  Federal  Register. 
Accordingly,  this  notice  announces  the 
following  effective  dates: 

1.  34  CFR  part  208,  final  regulations 
for  the  Eisenhower  Mathematics  and 
Science  Education — State  Grant 
Program,  published  May  21, 1992  (57 
FR  2170B). 

OATES:  Effective  date:  July  29, 1992. 


( 
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2.  34  CFR  parts  425. 426.  431, 432. 

433, 434, 435, 436,  437, 438. 441, 460, 
461, 462, 463, 464, 471, 472, 473, 474, 
475, 476, 477, 489, 490,  and  491,  final 
regulations  for  the  Adult  Education  and 
Literacy  Programs,  published  Jime  5, 
1992  (57  FR  24084). 

DATES:  Effective  date:  July  29, 1992. 

3.  34  QR  part  201,  final  reflations 
for  the  Chapter  1 — Migrant  Education 
Program,  published  Jime  11, 1992  (57 
FR  24751). 

DATES:  Effective  dote;  July  29. 1992. 

Note:  Section  201.52(bKl).  (c),  and  (d) 
requiring  Office  of  Management  and  Budget 
(OMB)  approval  was  approved  and  took 
effect  on  me  same  date. 

4.  34  CFR  part  671,  final  regulations 
for  the  Foreign  Periodicals  Program, 
published  June  12. 1992  (57  FR  24953). 
DATES:  Effective  dote;  July  29, 1992. 

5. 34  QR  part  212,  find  regulations 
for  Even  Start,  published  June  19. 1992 
(57  FR  27556). 

DATES:  Effective  date:  August  3, 1992. 

6.  34  CIR  parts  361, 363,  376.  and 
380,  final  relations  for  The  State 
Vocational  ^habilitation  Services 
Program;  the  State  Supported 
Employment  Services  Program;  Special 
Projects  and  Demonstrations  for 
Providing  Transitional  Rehdiilitation 
Services  to  Handicapped  Youth;  and 
Special  Projects  and  Demonstrations  for 
Providing  Supported  Employment 
Services  to  Individuals  with  Severe 
Handicaps  and  Technical  Assistance 
Projects,  published  June  24. 1992  (57  FR 
28432). 

DATES:  Effective  date:  August  8, 1992. 

7.  34  QR  part  690,  find  regulations 
for  the  Pell  Grant  Program,  published 
June  25. 1992  (57  FR  28568). 

DATES:  Effective  date:  August  9, 1992. 

8.  34  CFR  parts  307,  309,  315,  324. 
and  327,  find  regulations  for  certain 
Office  of  Specid  Education  and 
Rehabilitative  Services  discretionary 
grant  programs,  published  June  29. 1992 
(57  FR  28964). 

DATES:  Effective  date:  September  18, 
1992. 

9.  34  CFR  part  664,  find  regulations 
for  Higher  Education  Programs  in 
Modem  Foreign  Language  Training  and 
Area  Studies-^roup  Projects  Abroad 
Program,  published  June  29, 1992  (57 
FR  28976). 

DATES:  Effective  date:  September  18. 
1992. 

Note:  Sections  74.75. 75.261, 75.720,  and 
76.720  requiring  OMB  approvd  were 
approved  and  took  effect  on  the  same  date. 

10.  34  CFR  parts  74,  75,  76,  77,  237, 
263, 300, 356, 562, 630, 653, 654,  and 
762,  final  regulations  for  the  Education 


Department  Generd  Administrative 
Regulations,  published  July  8. 1992  (57 
FR  30328). 

OATES:  Effective  date:  September  18, 

1992. 

11.  34  CFR  parts  674, 675,  and  676, 
find  regulations  for  the  Perkins  Loan 
Program,  College  Work-Study  Pn^ram, 
and  Supplemental  Educational 
Opportunity  Grant  Program,  published 
July  21. 1992  (57  FR  32342). 

DATES:  Effective  date:  September  18. 

1992. 

12.  34  CFR  parts  400,  401, 402,  403, 
405, 406. 407, 408,  409,  410, 411,  412, 
413, 414, 415, 416, 417, 418,  419,  421, 
422,  423, 424, 425,  426, 427,  and  428, 
final  regulations  for  State  Vocational 
and  Applied  Technology  Education 
Programs  and  National  Discretionary 
Programs  of  Vocationd  Education, 
published  August  14. 1992  (57  FR 
36720). 

DATES:  Effective  date:  September  28. 
1992. 

13.  34  CFR  parts  300  and  303,  find 
regulations  for  Assistance  to  States  for 
Education  of  Handicapped  Children  and 
Early  Intervention  Pn^mn  for  Infants 
and  Toddlers  with  Handicaps, 
published  August  19. 1992  (57  FR 
37652). 

DATES:  Effective  date:  October  3, 1992. 

14.  34  CFR  part  200,  final  regulations 
for  the  Chapter  1  Program  in  L^l 
Educational  Agencies,  published  August 

27. 1992  (57  FR  39066). 

DATES:  Effective  date:  November  8. 

1992. 

15.  34  CFR  part  668,  final  regulations 
for  the  Student  Assistance  Generd 
Provisions,  published  on  August  27. 

1992  (57  FR  39088). 

OATES:  Effective  date:  November  8. 

1992. 

16.  34  CFR  parts  300  and  301,  final 
regulations  for  Assistance  to  States  for 
the  Education  of  Children  with 
Disabilities  Program  and  Preschool 
Grants  for  Chil^n  with  Disabilities, 
published  September  29. 1992  (57  FR 
44794). 

OATES:  Effective  date:  November  13. 
1992. 

17.  34  CFR  parts  600  and  668,  find 
regulations  for  Institutional  Eligibility 
under  the  Higher  Education  Act  of  1965, 
as  Amended  and  Student  Assistance 
General  Provisions,  published  October 

19. 1992  (57  FR  47752). 

DATES:  Effective  date:  December  3. 1992. 

18.  34  CFR  parts  300  and  301, 
correction  to  final  regulations  for 
Assistance  to  States  for  the  Education  of 
Children  with  Disabilities  Program, 
published  October  27, 1992  (57  FR 
48694). 


OATES:  Effective  date:  November  13. 

1992. 

19.  34  CFR  part  769,  find  regulations 
for  the  Library  Literacy  Program, 
published  October  30. 1992  (57  FR 
49264). 

OATES:  Effective  date:  December  14, 

1992. 

20.  34  CFR  part  639,  final  regulations 
for  the  Law  S^ool  Clinicd  Ei^rience 
Program,  published  November  3. 1992 
(57  FR  49650). 

DATES:  Effective  date:  December  18, 

1992. 

21.  34  CFR  part  555,  final  regulations 
for  the  Bilingual  Education;  Evaluation 
Assistance  Centers  Program,  published 
November  6. 1992  (57  FR  53194). 

DATES:  Effective  date:  December  21, 

1992. 

22.  34  CFR  parts  755,  757,  and  758, 
find  regulations  for  the  Nationd 
Program  for  Mathematics  and  Science 
Education,  FIRST:  Schools  and  Teachers 
Program,  and  FIRST:  Family-School 
Partnership  Program,  published 
November  6. 1992  (57  FR  53200). 

OATES:  Effective  date:  December  21, 

1992. 

23.  34  CFR  part  637,  final  regulations 
for  the  Minority  Science  Improvement 
Program,  published  Novem^r  18, 1992 
(57  FR  54301). 

OATES:  Effective  date:  January  2, 1993. 

24.  34  CFR  parts  76.  81.  86.  218,  221, 
222,  300, 361,  and  581,  final  regulations 
containing  amendments  to  certdn 
program  regulations  to  permit  filing  by 
facsimile,  published  November  30. 1992 
(57  FR  56794). 

OATES:  Effective  date:  January  29, 1993. 

25.  34  CFR  parts  600  and  668,  find 
regulations  for  Institutional  Eligibility 
Under  the  Higher  Education  Act  of 
1965,  as  Amended  and  Student 
Assistance  General  Provisions, 
published  December  3, 1992  (57  FR 
57304). 

OATES:  Effective  date:  January  29. 1993. 

26.  34  CFR  part  668,  final  regulations 
for  the  Student  Assistance  Generd 
Provisions,  published  December  17, 
1992  (57  FR  60032). 

DATES:  Effective  dote:  January  31, 1993. 

27.  34  CFR  part  682,  final  regulations 
for  the  Federal  Family  Education  Loan 
Program,  published  December  18. 1992 
(57  FR  60280). 

DATES:  Effective  dote:  February  1, 1993. 

28.  34  CFR  part  12,  find  regulations 
for  Disposd  and  Utilization  of  Surplus 
Federal  Real  Property  for  Educationd 
Purposes,  published  December  18. 1992 
(57  FR  60394) 

DATES:  Effective  date:  February  1, 1993. 

29. 34  CFR  part  206,  final  relations 
for  Specid  Educational  Programs  for 
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Students  Whose  Families  Are  En^ged 
in  Migrant  and  Other  Seasonal 
Faimwmk — HigfarSchool  Equivalency 
Program  and  College  Asaistimce  Migrant 
Program,  published  December  18, 1992 
(57  FR  60406). 

DATES:  Effective  dote:  February  1, 1993. 

30.  34  CFR  parts  674, 675,  and  676, 
final  regulations  for  the  Federal  Peiidns 
Loan  Program,  Federal  Work-Study 
Program,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Program,  published  December  21, 1992 
(57  FR  60700). 

DATES:  Effective  date:  February  4. 1993. 

31. 34  CFR  part  280,  final  r^ulations 
for  the  Magnet  Schools  Assistance 
Program,  published  December  24, 1992 
(57  FR  61508). 

DATES:  Effective  date:  February  25, 1993. 

32.  34  CFR  parts  316, 318,  and  319, 
final  regulations  for  Training  Personnel 
for  the  Education  of  Individuals  with 
Disabilities— Parent  Training  and 
Information  Centers,  (kants  f<»^ 

Persoimel  Training,  and  Grants  to  State 
Educational  Agendas  and  Institutions  of 
Higher  Education,  published  on 
December  29, 1992  (57  FR  62094). 

DATES:  Effective  date:  February  25, 1993. 

33.  34  CFR  part  682,  final  regulations 
for  the  Federal  Family  Education  Loan 
Program,  published  January  7, 1993  (58 
FR  3174). 

DATES:  Effective  date:  Fdmiary  25. 1993. 

34.  34  CFR  part  668,  final  r^ulations 
for  the  Student  Assistance  General 
Provision,  published  January  7, 1993  (58 
FR  3180). 

DATES:  Effective  date:  February  25. 1993. 

35.  34  CFR  part  99,  final  r^ulations 
for  Family  Educational  Rights  and 
Privacy,  published  January  7, 1993  (58 
FR3188). 

DATES:  Effective  date:  February  25. 1993. 

36. 34  CFR  part  282,  final  regulations 
for  the  Territories  and  Freely  Assodated 
States  Educational  (kant  Program, 
published  January  19. 1993  (58  FR 
5174). 

DATES:  Effective  dote;  March  5, 1993. 

37.  34  CFR  part  305,  final  regulations 
for  R^onal  Resource  and  Federal 
Centers,  published  Felmrary  19, 1993 
(58  FR  0462). 

DATES:  Effective  date:  April  28, 1993. 

38.  34  CFR  part  628,  final  regulations 
for  the  Endowment  Challenge  Grant 
Program,  published  February  23. 1993 
(58  FR  11162). 

DATES:  Effective  date:  April  28, 1993. 

39.  34  CFR  part  770,  final  regulations 
for  the  Library  Services  and 
Construction  Act  State-Administered 
Program,  publidied  February  23. 1993 
(58  FR  11166). 

OATES:  Effective  date:  April  28, 1993. 


40.  34  CFR  part  200,  final  regulations 
for  the  CSiapter  1  Program  in  L^l 
Educational  Agendas,  publiriied  March 

1. 1993  (58  FR  11920). 

DATES:  Effective  date:  April  28, 1993. 

41.  34  CFR  parts  230, 231, 236,  and 
238,  final  regulations  for  Drt^-Fm 
Schools  and  Communities,  polished 
March  9. 1993  (58  FR  13176). 

DATES:  Effective  date:  April  28, 1993. 

42.  34  CFR  parts  600  and  668,  final 
regulations  for  Institutional  Eligibility 
Under  the  Higher  Education  Act  of 
1965,  as  Amended,  and  Student 
Assistance  (kneral  Provisions, 
published  March  10, 1993  (58  FR 
13336). 

OATES:  Effective  date:  April  28. 1993. 

43.  34  CFR  part  612,  ^al  regulations 
for  Drug  Prevention  Programs  in  Higher 
Education,  published  May  6, 1993  (58 
FR  27140). 

DATES:  Effective  date:  June  20, 1993. 

44. 34  CFR  part  630,  final  regulations 
for  the  Fund  for  the  Improvement  of 
Postsecondary  Education,  published 
May  6. 1993  (58  FR  27144). 

DATES:  Effective  date:  June  20, 1993. 

45.  34  lFR  part  318,  final  regulations 
for  Training  Personnel  for  the  Education 
of  Individuals  with  Disabilities  -  Grants 
for  Personnel  Training,  piiblished  May 

7. 1993  (58  FR  27440). 

DATES:  Effective  dote:  June  21, 1993. 

46.  34  CFR  parts  617,  624, 625,  626, 
627, 636,  and  648,  final  regulations 
removing  regulations,  published  May 

14. 1993  (58  FR  28504). 

DATES:  Effective  date:  June  28. 1993. 

47.  On  March  15. 1985  (50  FR  10710) 
the  Department  of  Education  published 
regulations  for  34  CFR  part  690 — Pell 
Grant  Program.  In  the  EFFECTIVE  DATE 
section,  the  Department  stated  that  the 
final  regulations,  with  the  exception  of 
certain  sections,  would  take  e^ct  either 
45  days  after  publication  in  the  federal 
Register  at  later  if  the  (Congress  todc 
certain  adjournments.  The  Department 
stated  that  the  excepted  sections, 
including  §  690.72,  would  become 
effective  following  the  Department’s 
submission  and  0MB  approval  of 
information  collection  requirements 
contained  in  those  sections  under  the 
Paperwork  Reduction  Act  of  1980.  The 
effective  date  statement  in  the 
regulations  is  corrected  to  reflect  the 
determination  of  OMB  that  §  690.72 
does  not  contain  information  collection 
requirements  subject  to  OMB  approval. 
Section  690.72  therefore  became 
effective  on  the  same  date  as  other 
provisions  of  the  regulations  not 
containing  these  requirements. 

DATES:  Effective  date:  April  29, 1985. 

48.  On  July  12. 1984  (49  FR  28520) 
the  Department  of  Education  published 


regulations  for  34  CFR  part  628— 
Endowment  Challenge  Grant  Program. 

In  the  EFFECnVE  DATE  section,  the 
Department  stated  that  the  final 
regulations,  with  the  exception  of 
certain  sections,  would  take  effect  either 
45  days  after  publicati(m  in  the  Federal 
Regirier  or  later  if  the  Congress  took 
certain  adjournments.  The  Department 
stated  that  the  excepted  sections, 
including  $628.30,  would  become 
effective  following  the  Department’s 
submission  and  C^4B  approval  of 
information  collection  requirements 
contained  in  those  sections  under  the 
Paperwork  Reduction  Act  of  1980.  The 
e^ctive  date  statement  in  the 
regulations  is  corrected  to  reflect  the 
determination  of  that  $628.30 
does  not  contain  information  collection 
requirements  subject  to  OMB  approval. 
Se^on  626.30  therefore  became 
effective  on  the  same  date  as  other 
provisions  of  the  regulations  not 
containing  these  requirements. 

DATES:  Effective  date:  September  14, 
1984. 

Dated:  June  30, 1993. 

Judith  A.  Winston, 

General  Counsel 

(FR  Doc  93-16213  Filed  7-8-93;  8:4S  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  85 
IFRL-4677-31 

RatrofIVRebulld  Requiraments  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Public  Workshop  for  Equipment 
Certifiers 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  workshop  for 
equipment  certifiers. 

SUMMARY:  This  notice  announces  a 
public  workshop  concerning  tlie 

certification  of  urban  bus  retrofit/ _ 

rebuild  equipment  ptirsuant  to  40  CFR 
85.1405  through  85.1414.  EPA  vrill 
conduct  the  workshop  for  prospective 
certifiers  as  well  as  other  interested 
parties  in  order  to  provide  and  explain 
generic  certification  application  formats. 
Recommended  certification  formats  will 
be  tailored  for  each  of  the  two 
compliance  options  and  will  distinguish 
between  exhaust  aftertreatment 
equipment  and  engine-based 
equipment 

DATES:  The  workshop  will  be  held 
Monday,  July  19, 1993,  from  10  am  to 
5  pm. 


36872 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Rules  and  Regulations 


ADDRESSES:  The  workshop  will  be  held 
at  the  EPA  National  Vehide  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor.  Michigan  48105, 
telephone  (313)  668-4200. 

FOR  FURT>«R  MFORIIATION  CONTACT. 
William  Rutledge,  Technical  Support 
Brandi,  Manufacturers  Operations 
Division  (6405J),  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington.  DC  20460.  Telephone: 

(202)  233-9297. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  April  21, 1993,  EPA  published 
final  Retrofit/Rebuild  Requirements  for 
1993  and  Earlier  Model  Year  Urban 
Buses  (58  FR  21359).  The  retrofit/ 
rebuild  program,  intended  to  reduce  the 
ambient  levels  of  particulate  matter 
(PM)  in  urban  areas,  is  limited  to  1993 
and  earlier  model  year  (MY)  urban 
buses  operating  in  metropolitan  areas 
Mdth  1980  populations  of  750,000  or 
more,  whose  engines  are  rebuilt  or 
replaced  after  January  1, 1995. 

O^rators  of  the  affected  buses  are 
required  to  choose  between  two 
compliance  options:  Option  1  sets 
particulate  matter  emissions 
requirements  for  each  urban  bus  in  an 
operator’s  fleet  whose  engine  is  rebuilt 
or  replaced:  Option  2  is  a  fleet  averaging 
program  that  sets  out  a  specific  aimual 
target  level  for  average  PM  emissions 
from  1993  and  earlier  MY  urban  buses 
in  an  operator’s  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment  Emissions  requirements 
under  either  of  the  two  options  depend 
heavily  on  the  availability  of  retrofit/ 
rebuild  equipment  certified  for  each 
engine  m^el.  To  be  used  for  Option  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  Option  2  must  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
under  the  program.  Technology  must  be 
certified  in  order  for  luban  bus 
operators  to  take  credit  for  a  reduction 
in  PM  provided. 

The  certification  process  outlined  in 
the  retrofit/rebuild  rule  is  based  on 
existing  regulations  for  aftermarket  parts 
certification  for  light-duty  vehicles  and 
trucks.  However,  in  order  for  equipment 
to  be  a  trigger  under  Option  1  for  an 
engine  model,  additional  information 
regarding  cost  must  be  submitted  in  the 
application  for  certification.  The 
certifier  must  guarantee  that  the 
eqiiipment  will  be  offered  for  sale  under 


an  appropriate  life  cycle  cost  ceiling  to 
all  a^cted  urban  bus  operators  for 
which  the  e^pment  is  certified  to  be 
a  trig^r  imder  Option  1. 

In  order  to  pro^de  sufficient  lead 
time  for  urban  bus  operators  to  make 
plans  and  procure  retrofit/rebuild 
equipment,  it  is  important  to  have 
certified  equipment  available  to  urban 
bus  operators  as  soon  as  possible.  For 
this  reason,  and  because  most  potential 
certifiers  have  had  no  previous 
experience  with  the  similar  aftermarket 
parts  certification  program  or  the  life 
cycle  cost  requirements.  EPA  feels  it 
would  be  worthwhile  to  provide  and 
explain  standardized  formats  for 
meeting  the  rebuild/retrofit  equipment 
certification  requirements  as  quickly 
and  efficiently  as  possible. 

n.  Workshop  Structure 

EPA  will  arrange  the  workshop 
agenda  to  provide  an  overview  of  the 
retrofit/rebuild  program  followed  by  a 
detailed  explanation  of  the  equipment 
certification  program  and  the 
standardized  certification  application 
formats.  Ample  time  will  be  allowed  for 
questions.  Specific  written  questions  or 
suggestions  are  encouraged  to  be 
provided  in  advance  to  Uie  Contact 
Person.  Further,  all  those  planning  to 
attend  are  requested  to  notify  the 
Contact  Person  in  advance  to  fedlitate 
our  planning. 

Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  93-16312  Filed  7-6-93;  8:45  am) 
BIUSMI  COOC  wao  BO  F 


40  CFR  Part  414 
[FRL-4610-7] 

RIN2040-AB65 

Organic  Chamicala,  Piaatica  and 
Synthetic  Fibers  Category;  Effluent 
Umitationa  Guidelines,  Pretreatment 
Standards,  and  New  Source 
Performance  StaiKlards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  promulgating 
amendments  limiting  effluent 
discharges  to  waters  of  the  United  States 
and  the  introduction  of  pollutants  into 
publicly  owned  treatment  works 
(POTWs)  by  existing  and  new  sources  in 
the  organic  chemicals,  plastics,  and 
synthetic  fibers  (OCPSF)  point  source 
category. 

EPA  is  adding  Subpart  )  limitations 
based  on  the  Best  Available  Technology 


Economically  Achievable  (BAT)  and 
New  Source  Performance  Standards 
(NSPS)  for  19  additional  pollutants  as 
well  as  Pretreatment  Standards  for 
Existing  Soiut:es  (PSES)  and 
Pretreatment  Standards  for  New  Sources 
(PSNS)  for  11  of  these  19  pollutants. 
These  amendments  respond  to  the  U.  S. 
Fifth  Circuit  Court  of  Appeals’  remand 
decisions  on  the  OCPSF  regulation. 
Chemical  Manufacturers  Association  v. 
f/.S.  EPA. 

EPA  is  also  correcting  the  criteria  for 
designating  “metal-”  and  “cyanide- 
bearing”  waste  streams,  and  is  adopting 
two  nonsubstantive  formatting  changes. 
DATES:  These  regulations  are  effective 
August  23, 1993.  In  accordance  with  40 
CFR  23.2 ,  this  regulation  shall  be 
considered  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  Eastern  time 
July  23. 1993. 

'The  compliance  date  for  PSES  is  as 
soon  as  possible  but  no  later  than  J\ily 
23, 1996.  The  compliance  dates  for 
NSPS  and  PSNS  is  the  date  the  new 
source  begins  operation.  Deadlines  for 
compliance  with  BAT  are  established  in 
permits. 

Under  section  509(b)(1)  of  the  Clean 
Water  Act,  judicial  review  of  this 
regulation  can  be  had  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  within  120  days  after 
the  promulgation  date  of  today’s 
regulation  for  purposes  of  judicial 
review.  Under  section  509(b)(2)  of  the 
Clean  Water  Act,  the  reoiiirements  in 
this  regulation  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  ’The  supporting  information 
and  all  comments  and  responses  on  this 
amendment  to  40  CFR  part  414  will  be 
available  for  inspection  and  copying  at 
the  EPA  Water  Docket,  room  L-102, 
Waterside  Mall,  401  M  Street  SW., 
Washington.  DC  20460.  For  access  to 
Docket  materials,  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m.  for  an 
appointment.  The  basis  for  this 
amendment  is  detailed  in  the 
supplement  to  the  OCPSF  record  which 
is  also  in  the  Water  Docket.  For 
additional  information  contact  George 
M.  Jett,  Project  Officer,  Chemicals 
Branch,  Engineering  and  Analysis 
Division  (WH-552),  Environmental 
Protection  Agency,  401 M  Street,  SW., 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Jett.  (202)  260-7151,  for 
information  regarding  the  technical 
data,  and  Debra  Nicoll,  (202)  260-5386 
for  information  regarding  the  economic 
data.  Copies  of  the  supplemental 
development  document  and 
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supplemental  economic  analysis  may  be 
obtained  by  writing  or  calling  Mr. 

George  Jett  or  Ms.  Debra  Nicoll, 
respectively.  Engineering  and  Analysis 
Division  (WH-552),  U.S.  EPA,  401  M 
Street  SW..  Washington,  DC  20460. 
SUPPLEMEHTARY  INFORMATION: 
Organization  of  this  Document; 

I.  Legal  Authority 
n.  Background  and  Rationale  for 
Amendments 

III.  New  Source  Performance  Standards  and 
Pretreatment  Standards  for  New  Sources 
rv.  BAT  Subcategorization 

V.  BAT  Subpart )  and  Corresponding 

Amendments 

A.  Background 

B.  Final  Regulatory  Amendments 
C  Basis  for  Economic  Analysis 

D.  Summary  of  Economic  Impacts 

E.  Small  Plant  Analysis 

F.  Cost-Effectiveness  Analysis 

VI.  Correction  of  Criteria  for  Designating 

“Metal-”  and  “Cyanide-Bearing”  Waste 
Streams 

VII.  Nonsubstantive  Format  Changes 

VIII.  Public  Participation  and  Sununary  of 
Selected  Responses 

A.  Scope  of  the  Remand 

B.  Appropriate  Technology  Basis  for  New 
Source  Standards 

C  Appropriate  BAT  Subcategorization 

D.  Applicability  of  the  Revised  Pass- 
Through  Methodology 

E.  Land  Availability 

F.  Guidance  for  La^ratory  Analysis  of 
Complex  Matrices 

G.  Guidance  for  the  Appropriate  Flow 
Basis  for  Converting  Concentrations  into 
Mass-Based  Limitations  and  Standards 

IX.  Executive  Order  12291 

X.  Regulatory  Flexibility  Analysis 

XI.  Paperwork  Reduction  Act 

I.  Legal  Authority 

The  amendments  to  40  CFR  part  414 
described  in  this  notice  are  promulgated 
under  authority  of  sections  301,  304, 
306,  307,  308,  and  501  of  the  Clean 
Water  Act  (the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  as 
amended  (33  U.S.C.  1251  et  seq.)),  also 
referred  to  as  “the  Act”  or  “CWA.” 

II.  Backgroimd  and  Rationale  for 
Amendments 

EPA's  explanation  of  the  background 
and  rationale  for  today’s  amendments 
are  contained  in  the  December  6, 1991 
proposal  (56  FR  63897),  the  January  21, 
1992  extension  of  comment  period  and 
correction  notice  (57  FR  2238),  and  the 
December  1, 1992  notice  of  availability 
and  request  for  comments  (NOA)  (57  FR 
56883),  as  supplemented  by  the 
information  and  references  in  the 
following  sections  of  this  preamble  and 
by  the  nilemaldng  record. 

Briefly,  these  amendments  respond  to 
the  U.S.  Fifth  Circuit  Court  of  Appeals’ 
remand  decisions  on  the  November  5, 
1987  OCPSF  regulation.  Chemical 


Manufacturers  Association  v.  U.S.  EPA, 
870  F.2d  177  (5th  Cir.),  modified,  885 
F.2d  253  (5th  Cir.  1989),  cert,  denied. 
PPG  Industries,  Inc.  v.  U.S.  EPA,  495 
U.S.  910  (1990).  The  Court  remanded 
three  aspects  of  the  CXIPSF  guideline: 
the  New  Source  Performance  Standards 
(NSPS)  and  the  Pretreatment  Standards 
for  New  Sources  (PSNS)  for 
consideration  of  whether  zero  discharge 
limits  would  be  appropriate  for  new 
plants  in  the  OCPSF  industry  based  on 
recycle  of  wastewater;  the 
sul^tegorization  of  the  industry  into 
two  subrategories  imposing  differing 
limitations  based  on  Best  Available 
Technology  Economically  Achievable 
(BAT),  on  the  ground  that  the  Agency 
did  not  provide  sufficient  notice  of  the 
scheme;  and  limitations  for  19  of  the  20 
BAT  Subpart  J  pollutants  that  were 
based  upon  in-plant  biological  treatment 
technology  (and  the  corresponding  New 
Source  Performance  Standards  (NSPS) 
for  these  pollutants,  as  well  as  13 
corresponding  Pretreatment  Standards 
for  Existing  Purees  and  Pretreatment 
Standards  for  New  Sources  (PSES  and 
PSNS  respectively)),  on  the  ground  that 
the  model  treatment  systems  used  to 
estimate  the  cost  of  compliance  had 
shorter  detention  times  ffian  the  systems 
on  which  the  limitations  were  based. 

In  reconsidering  new  source 
performance  standards,  EPA  has 
decided  not  to  revise  the  NSPS  and 
PSNS  standards  that  were  promulgated 
in  the  OCPSF  guideline  bemuse,  among 
other  things,  ^A’s  database  does  not 
demonstrate  that  total  recycle  is  a 
demonstrated  technology. 

EPA  also  has  decided  not  to  revise  the 
BAT  subcategorization  scheme  for 
Subpart  I  and  Subpart  J.  The  Agency 
concluded  that  this  is  ffie  most 
appropriate  approach  for  the  OCPSF 
industry. 

EPA  IS  promulgating  the  same 
numerical  effluent  Umitations  and 
standards  that  were  proposed  on 
December  6, 1991  for  the  19  remanded 
BAT  Subpart  J  and  NSPS  pollutants  and 
for  11  of  the  13  corresponding  PSES  and 
PSNS  pollutants  based  on  revised 
estimates  for  the  cost  of  compliance 
derived  from  revised  model  in-plant 
biological  treatment  system  designs. 
Pretreatment  standards  for  phenol  and 
2,4-dimethylphenol  are  not  being 
promulgated  because,  based  on  the 
revised  pass-through  methodology 
presented  in  the  December  1, 1992 
NOA,  EPA  has  concluded  they  do  not 
pass  through  POTWs. 

These  amendments  also  correct  the 
criteria  for  designating  “metal-”  and 
“cyanide-bearing”  waste  streams,  and 
adopt  two  nonsubstantive  formatting 
changes.  These  actions  do  not  arise  out 


of  the  litigation;  rather,  they  result  firom 
independent  EPA  review  of  the 
regulation. 

m.  New  Source  Performance  Standards 
and  Pretreatment  Standards  for  New 
Sources 

In  the  1987  OCPSF  promulgation,  the 
Agency  promulgated  NSPS  for  all  direct 
discharging  soiirces  based  on  the  best 
available  demonstrated  technology,  as 
required  by  CWA  section  306  (52  FR  at 
42545).  NSPS  was  established  for  the 
three  conventional  pollutants  regulated 
under  the  OCPSF  guideline  on  the  basis 
of  BPT  model  treatment  technology,  and 
for  the  63  OCPSF-regulated  priority 
pollutants  on  the  basis  of  BAT  model 
treatment  technology.  The  numerical 
standards  are  equivalent  to  the  BPT  and 
the  BAT  limitations  (52  FR  42545).  EPA 
also  promulgated  PSNS  on  the  same 
technology  ^sis  as  PSES;  the  numerical 
standards  for  47  priority  pollutants  that 
were  determined  to  pass  through  or 
otherwise  interfere  with  the  operation  of 
publicly  owned  treatment  works 
(POTWs)  are  equivalent  to  the  PSES 
standards  (52  FR  42549). 

The  Natural  Resources  Defense 
Council  (NRDC)  challenged  the  final 
NSPS  and  PSNS  standards  arguing,  in 
part,  that  the  Agency  failed  to  give 
adequate  consideration  to  better 
pollution  control  technologies  that 
could  be  used  by  new  sources. 

On  March  30, 1989,  the  Fifth  Circuit 
rejected  all  but  one  of  NRDC’s 
challenges  to  the  NSPS  standards  and 
remanded  the  NSPS  standards  to  EPA 
“for  consideration  of  whether  zero 
discharge  limits  would  be  appropriate 
for  new  plants  in  the  OCPSF  industry 
because  of  the  existence  of  recycling” 
(870  F.2d  at  264).  However,  the  Court 
left  the  standards  in  place  during  the 
Agency’s  response  to  the  remand  (870 
F.2d  at  266). 

The  Agency  has  reconsidered  the 
issues  related  to  establishing  new  source 
zero  discharge  standards  based  on 
process  wastewater  recycle  and,  as 
proposed,  has  decided  not  to  revise  the 
existing  NSPS  and  PSNS  standards.  EPA 
received  comments  from  NRDC  urging 
EPA  to  promulgate  zero  discharge 
standards  based  on  recycle  of  process 
wastewater,  and  numerous  industry 
comments  supporting  EPA’s  proposal  to 
retain  the  existing  NSPS  and  PSNS 
standards.  As  explained  more  fully  in 
Section  Vin.B.,  tralow,  the  Agency  has 
concluded  that  it  has  no  basis  to  impose 
a  zero  discharge  technology-based  NSPS 
standard  on  any  OCPSF  source,  and 
that,  even  if  it  were  to  undertake  an 
extensive  data  collection  and  technical 
development  effort,  it  is  unlikely  EPA 
could  impose  a  zero  discharge  standard 
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on  more  than  a  few  of  the  25,000 
product/processes  in  the  CXTSF 
industry.  First,  the  “concentration- 
based"  approach  which  forms  the 
framework  of  the  OCPSF  guideline 
limits  the  opportimities  for  the 
promotion  of  recycling  and  re-use  of 
wastewater  through  a  national 
guideline,  in  contrast  to  the  "mass- 
based"  approach  adopted  in  other 
guidelines.  The  Agency  explicitly 
recognized  this  limitation  during  the 
guideline  development  process,  out 
opted  for  this  approach  nonetheless 
because  it  provided  the  basis  for  a 
guideline  with  more  expansive 
coverage.  This  was  a  rational  regulatory 
decision  made  by  the  Agency. 

Moreover,  because  the  OCPSF  record 
was  imprecise  with  regard  to  its  use  of 
the  term  “recycle,"  both  NRDC  and  the 
Fifth  Circuit  in  its  remand  order 
misinterpreted  the  support  in  the 
database  for  zero  discharge  through 
recycling.  In  fact,  the  record  contains 
very  few  reports  of  complete  recycle  and 
does  not  demonstrate  that  recycle  is  a 
demonstrated  technology  on  which  EPA 
can  base  a  zero  discharge  standard. 

IV.  BAT  Subcategorization 

The  original  OCPSF  gviideline  had 
two  technology-based  BAT 
subcategories  for  the  control  of  toxic 
pollutants:  one  for  any  direct  discharge 
point  source  that  uses  end-of-pipe 
biological  treatment  or  installs  end-of- 
pipe  biological  treatment  to  comply 
with  BPT  effluent  limitations  (Subpart  I, 
§  414.90),  and  one  for  any  direct 
discharge  point  source  that  does  not  use 
end-of-pipe  biological  treatment  or  does 
not  install  end-of-pipe  biological 
treatment  to  comply  with  Bl^  effluent 
limitations  (Subpart  J,  §  414.100). 
Subparts  I  and  J  set  limits  for  63  and  59 
pollutants,  respectively.  Of  the  59 
Subpart  J  Maximum  for  Monthly 
Average  limitations,  9  are  identical  to, 

20  are  more  stringent  than,  and  30  are 
less  stringent  than  the  corresponding 
Subpart  I  limitations. 

As  explained  in  the  proposal,  EPA 
established  this  scheme  based,  in  part, 
on  its  conclusion  that  there  are  plants  in 
the  OCPSF  industry  whose  wastewaters 
have  such  low  levels  of  Biochemical 
Oxygen  Demand  (BOD)  that  they  will 
not  be  able  to  operate  biological 
treatment  systems  effectively  and  dq  not 
need  biological  treatment  systems  to 
comply  with  the  BPT  BOD  effluent 
levels  (56  FR  at  63899).  Biological 
treatment  systems  rely  on 
microorganisms  to  biodegrade  or  “eat" 
the  organic  pollutants  in  the 
wastewater.  BOD.  a  measure  of  the 
organic  pollution  strength  in  water  or 
wastewater,  is  determined  by  measuring 


the  oxygen  used  by  microorganisms  to 
oxidize  or  “eat"  the  organic 
contaminants  of  a  sample. 

Consequently,  BOD  measures  the 
amount  of  substrate  or  “food"  available 
for  the  survival  of  microorganisms  (id.). 
Biological  treatment  systems  therefore 
require  sufficient  BOD  levels  to  operate 
(id.). 

NRDC  challenged  the  BAT 
subcategorization  scheme  in  the 
litigation  over  the  OCPSF  guideline, 
arguing  that  the  Agency  had  failed  to 
present  its  BAT  siilx:ategorization 
scheme  for  comment  and  also  asserting 
that  this  type  of  BAT  subcategorization 
violated  the  CWA  because  it  allowed  a 
discharger  who  chooses  not  to  employ 
end-of-pipe  biological  treatment  to  be 
subject  to  fewer  and  less  stringent  BAT 
Subcategory  )  limitations,  rather  than 
the  more  stringent  Subcategory  I 
limitations  which  apply  to  plants  with 
end-of-pipe  biologicd  treatment 
systems.  NRDC  also  argued  that,  if  it 
had  had  an  opportunity  to  comment,  it 
would  have  urged  EPA  to  establish  a 
raw  waste  BOD  “floor"  above  which 
plants  would  not  be  able  to  Qualify  for 
Subpart  J,  or  to  limit  the  applicability  of 
Subpart )  to  those  categories  of  OCPSF 
production  that  tend  to  have  low  raw 
waste  BOD  levels  (NRDC  6/30/88  Brief 
at  54). 

On  March  30, 1989,  the  Fifth  Circuit 
Court  of  Appeals,  without  ruling  on 
NRDCs  substantive  arguments, 
remanded  the  BAT  subcategorization  of 
the  industry  for  notice-and-comment 
proceedings.  The  Court  left  the  scheme 
in  effect  pending  further  rulemaking, 
reasoning  in  part  that  the  notice-and- 
comment  proceedings  may  disclose  that 
the  BOD  floor  urged  by  NRDC  is  neither 
necessary  nor  feasible  (870  F.2d  at  236). 

The  Agency  has  reconsidered  the 
issues  related  to  revising  the  BAT 
subcategorization  scheme  or  otherwise 
limiting  the  applicability  of  Subpart  J 
and  has  decided  not  to  revise  the 
existing  scheme.  The  scheme 
accommodates  the  complexity  of  the 
industry  and  encourages  source  control 
and  rational  waste  management 
decisions.  In  addition.  EPA  does  not 
believe  revision  of  the  scheme  is 
necessary.  Plants  must  comply  with  low 
BPT  limits,  and  plants  that  need  to 
achieve  significant  BOD  reductions  will 
generally  install  biological  treatment 
because  other  treatment  alternatives  are 
significantly  more  expensive.  EPA  does 
not  believe  plants*  treatment  decisions 
will  be  motivated  by  the  desire  to  be 
subject  to  Subpart  J.  In  any  event. 
Subpart  J  is  not  significantly  less 
stringent  than  Subpart  L 

Moreover,  the  Agency  does  not  have 
a  technical  basis  to  determine  which 


plants  can  sustain  biological  treatment 
because  of  the  lack  of  a  theoretical  BOD 
floor  for  sustaining  biological  treatment 
and  the  great  variability  of  OCPSF 
production  and  wastewater 
characteristics.  For  these  reasons,  as 
explained  more  fully  in  response  to 
NRDC’s  comments,  below,  in  the  1991 
proposal,  and  in  the  rulemaking  record, 
the  Agency  has  decided  not  to  establish 
a  BOD  floor  or  otherwise  limit  the 
applicability  of  Subpart  J. 

V.  BAT  Subpart  J  and  Corresponding 
Amendments 

A.  Backhand 

In  the  1987  OCPSF  guideline.  EPA 
promulgated  toxic  pollutant  effluent 
limitations  based  on  the  two 
subcategory  scheme  described  in 
Section  IV  above.  Subpart  J  established 
direct  discharge  toxic  pollutant 
limitations  for  plants  that  comply  with 
BPT  limitations  without  the  use  of  end- 
of-pipe  biological  treatment  or  contract 
hauling.  The  Subpart  J  toxic  pollutant 
numerical  limitations  were  based  on  the 
performance  of  in-plant  wastewater 
treatment  technology  including  steam 
stripping  to  remove  volatile  priority 
pollutants,  chemical  precipitation  for 
metals,  alkaline  chlorination  for 
cyanide,  and  in-plant  biological 
treatment  for  removal  of  selected 
priority  pollutants  including 
polynuclear  aromatics,  phthalate  esters, 
acrylonitrile,  phenol,  and  2.4- 
dimethylphenol  (52  FR  42538 — 45; 

Final  “Development  Document  for 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Organic  Chemicals, 
Plastics,  and  Synthetic  Fibers  Point 
Source  Category,"  (EPA  440/1-87/009), 
October  1987  (hereafter  referred  to  6is 
1987  DD),  Vol.  I,  pp  II-8  to  11). 

Numerical  stand^ds  for  20  of  the 
Subpart  J  pollutants  were  based  on  the 
performance  of  three  biological 
treatment  systems  with  detention  times 
of  1.6.  3.5,  and  17.2  days.  In  contrast, 
detention  times  between  1  and  2.1  days 
were  used  to  estimate  the  costs  of 
compliance  based  on  the  model  in-plant 
biological  treatment  systems  (1987  DD, 
p  VIII-189;  R.93970-4020;  EPA  9/23/88 
Response  Brief  at  244-59). 

Tne  Chemical  Manufacturers 
Association  (CMA)  challenged  the 
Subpart  J  limitations  based  on  in-plant 
biological  treatment  arguing,  in  part, 
that  the  plants  used  by  EPA  to  derive 
the  limitations  based  on  in-plant 
biological  treatment  have  more 
treatment  in  place  than  EPA’s  model 
treatment  tedmology  used  to  estimate 
costs  of  compliance  and  that  EPA 
therefore  significantly  vmderestimated 
the  costs  of  installing  in-plant  biological 
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treatment  (CMA’s  4/25/88  Brief  at  58- 
76). 

After  the  Fifth  Circuit  initially  upheld 
these  Subpart  J  limitations  (870  F.2d  at 
240-42),  CMA  petitioned  for 
reconsideration,  again  arguing,  in  part, 
that  the  Agency  underestimated  the 
costs  of  compliance  due  to  the 
differences  l^tween  the  detention  times 
of  the  plants  that  provided  the  basis  for 
the  numerical  standards  and  the 
detention  times  of  the  model  technology 
that  provided  the  basis  for  estimating 
the  engineering  costs  of  compliance 
(CMA’s  5/3/89  Brief  on  Petition  for 
Rehearing,  pp  8-11).  The  Court 
concluded  that  the  detention  time  was 
a  key  variable  in  determining  the 
effectiveness  of  biological  treatment  and 
that  EPA  had  failed  to  demonstrate  a 
reasonable  basis  to  conclude  that 
biological  systems  with  a  1  or  2.1  day 
detention  time  would  control  pollutants 
as  effectively  as  the  biological  systems 
with  the  3.5  and  17.2-day  detention 
times  (885  F.2d  at  265). 

The  Court  remanded  limitations  for 
the  Subpart  J  pollutants  based  on  the 
two  plants  with  these  longer  detention 
times.  In  a  Jime  29, 1990  revocation 
notice  (55  FR  26691),  the  Agency 
withdrew  the  BAT  limits  for  the  19  of 
the  20  Subpart  J  limits  that  were  based 
on  these  two  plants.  EPA  left  in  effect 
the  limitations  for  acrylonitrile,  which 
were  based  upon  the  treatment  system 
with  the  1.6  day  detention  time.  In  this 
notice  EPA  also  withdrew  the  19 
corresponding  NSPS  standards,  and  the 
13  corresponmng  PSES  and  PSNS 
standards  that  were  based  on  the 
remanded  Subpart  J  limits. 

The  remand  was  based  on  the 
discrepancy  between  the  detention 
times  of  the  systems  that  provided  the 
technical  basis  for  the  Subpart  J  limits 
and  the  detention  times  of  the  costed 
model  in-plant  systems,  and  not  on  the 
technical  achievability  of  the  limits 
generally.  EPA  therefore  proposed  on 
December  6, 1991  and  January  21, 1992 
the  same  numerical  standards  with 
revised  estimates  of  costs  of  compliance. 
’The  revised  compliance  costs  were 
based  on  revised  model  in-plant 
biological  treatment  systems  with 
increased  detention  times  as  a  function 
of  reported  or  projected  raw  waste  toxic 
pollutant  concentrations. 

A  large  number  of  the  comments  on 
the  proposal  challenged  EPA’s 
determination  in  the  original  1987 
CXIPSF  promulgation  that  phenol — one 
of  the  13  pollutants  for  which 
pretreatment  standards  were 
remanded — passes  through  POTWs. 
Several  comments  raised  the  same  issue 
with  respect  to  2,4-dimethylphenol — 
another  of  the  13  pollutants.  Based  on 


EPA’s  assessment  that  these  comments 
had  merit,  EPA  announced  in  a  notice 
of  availability  (NOA)  published  in  the 
Federal  Register  on  December  1, 1992, 
that  it  was  considering  revising  its 
determination  that  phenol  and  2,4- 
dimethylphenol  pass  through  POTWs, 
based  on  a  proposed  modification  to  the 
Agency’s  traditional  pass-through 
methodology  (57  FR  56883).  'The  revised 
methodology  as  proposed  applied 
scientific  and  engineering  judgment  in 
conjunction  with  biological  treatment 
performance  data  to  determine  that 
phenol  and  2,4-dimethylphenol  do  not 
pass  through  POTWs. 

EPA  collected  additional  POTW 
phenol  removal  data  and  reviewed  it  in 
conjimction  with  the  data  that  EPA  used 
in  the  1987  pass  through  analysis,  and 
performed  a  chemical  and  engineering 
assessment  of  the  fate  of  phenol  and  2,4- 
dimethylphenol  in  biological  treatment 
systems.  EPA  has  concluded  that  these 
pollutants  are  highly  biodegradable  and 
that  the  removals  of  these  pollutants 
achieved  by  POTWs  are  essentially 
equivalent  to  those  achieved  by  direct 
dischargers.  In  addition,  since  phenol 
and  2,4-dimethylphenol  are  low 
volatility  pollutants,  the  removals 
achieved  by  POTWs  do  not  simply 
result  from  the  transfer  of  the  pollutants 
to  the  air. 

Based  on  these  conclusions,  today’s 
amendments  are  based  on  revised 
engineering  costs  of  compliance  and 
pollutant  loading  reductions  for  11  of 
the  13  remanded  pollutants.  Final 
pretreatment  standards  for  phenol  and 
2,4-dimethylphenol  are  not  being 
promulgated  today  because  the  Agency 
has  concluded  they  do  not  pass  throu^ 
POTWs. 

B.  Final  Regulatory  Amendments 

As  explained  above,  EPA  is  adding 
PSES  and  PSNS  standards  for  11 
additional  pollutants  in  the  table 
appearing  in  the  new  §  414.111  (see 
Se^on  Vn).  The  11  pollutants  are 
acenaphthene,  anthracene,  bis(2- 
ethylhexyl)  phthalate,  di-n-butyl 
ph^alate,  diethyl  ph^alate,  dimethyl 
phthalate,  fluoranthene,  fluorene, 
naphthalene,  phenanthrene,  and  pyrene. 

EPA  is  adding  BAT  and  NSPS 
limitations  and  standards  for  19 
additional  pollutants  in  the  table  in 
§  414.101.  The  19  pollutants  are 
acenaphthylene,  benzo(a)anthracene, 
benzo(a)pyrene,  3,4-benzofluoran!hene, 
benzo(k)fluoranthene,  chrysene,  2,4- 
dimethylphenol,  phenol,  and  the  11 
pollutants  listed  in  the  previous 
paragraph. 


C.  Basis  for  Economic  Analysis 

'The  economic  analysis  of  today’s  final 
BAT  and  PSES  limitations  is  based  on 
revised  compliance  costs  for  the  same 
BAT  numerical  limitations  and,  with 
the  exception  of  phenol  and  2,4- 
dimethylphenol.  for  the  same  PSES 
numerical  standards  that  were 
promulgated  in  1987  and  proposed  in 
Deceml^r  1991.  Phenol  and  2,4- 
dimethylphenol  are  not  regulated  under 
PSES  because  EPA  has  determined  that 
they  do  not  pass  through  POTWs  (see 
Section  V.A.). 

EPA  has  revised  its  costing  analysis  in 
response  to  comments  by  CMA  that  the 
Agency  underestimated  the  costs  of 
compliance  because  the  technical  data 
base  was  not  revised  to  reflect  the 
information  gathered  in  EPA’s  April 
1991  survey  of  the  84  direct  discharge 
plants  that  did  not  report  the  use  of  end- 
of-pipe  biological  treatment  in  the 
original  OCPSF  CWA  Section  308 
survey.  The  principal  changes  based  on 
the  April  1991  survey  reflect  the  shift  in 
discharge  status  for  14  plants  fi-om 
direct  to  indirect  discharge  and  the 
revised  projection  that  47  rather  than  23 
plants  are  subject  to  the  BAT  Subpart  J 
limitations  (May  1993  Supplement  to 
the  Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  Point  Soxuce  Category, 
(EPA  821-R-93-007)).  These  changes 
are  reflected  in  the  economic  analysis 
performed  by  EPA,  described  below. 

The  changes  do  not  materially  affect 
EPA’s  analysis,  nor  do  they  affect  the 
determination  that  today’s  rule  is 
economically  achievable. 

In  response  to  the  remand  of  the 
Subpart  J  limitations,  EPA  considered 
whether  the  limitations  are 
economically  achievable  given  the 
revised  compliance  costs.  Ihe  Agency’s 
analysis  of  the  revised  costs  parallels 
the  economic  analysis  conducted  for  the 
1987  rulemaking.  The  methodology  for 
that  analysis  was  described  in  the 
preamble  to  the  1987  final  rule  (52  FR 
42550)  and  in  the  Agency’s  economic 
impact  analysis  that  was  published  in 
support  of  that  rule  (’’Economic  Impact 
Analysis  of  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  Industry,”  (EPA  440/2/ 
87-007),  September  1987).  'The 
economic  analysis  for  today’s  final  rule 
is  documented  in  a  report:  "Re- 
Evaluation  of  the  Economic  Impact 
Analysis  of  Effluent  Limitations 
Guidelines  for  the  Organic  Chemicals, 
Plastics,  and  Synthetic  Fibers  Industry,” 
May  1993.  'This  report  is  available  from 
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EPA;  see  the  contacts  identified  at  the 
beginning  of  this  notice. 

&A  xmdertook  a  revised  plant  imiMCt 
analysis,  a  revised  regulatory  flexibility 
analysis,  and  a  revis^  cost* 
effec^veness  analysis  to  evaluate  the 
effects  of  the  final  compliance  costs. 

The  plant  impact  analysis  is  the  primary 
basis  for  evaluating  economic 
acUevability.  The  regulatory  flexibility 
analysis  provides  information  to 
determine  whether  small  plants  are 
disproportionately  aflected  by  the 
revised  costs.  The  cost-eflectiveness 
analysis  provides  information  about  the 
relative  efficiency  of  the  control  option 
selected  for  reducing  pollutant 
discharges. 

The  methodology  for  assessing  plant 
impacts  is  the  same  as  was  used  for  the 
1987  final  rule.  The  impact  of  the 
compliance  costs  on  OCPSF  plants  was 
evaluated  using  the  following  criteria: 
total  aimualizc^  cost  of  the  treatment 
technology,  potential  plant  closures, 
potential  pr^uct  line  closures, 
significant  sales  or  profit  impacts,  and 
the  job  losses  associated  with  closures. 
Additional  information  regarding  the 
calculation  of  these  impact  measures 
and  their  significance  is  found  in  the 
economic  impact  analysis  prepared  for 
the  1987  final  rule. 

D.  Summary  of  Economic  Impacts 

The  costs  used  to  evaluate  today’s 
final  rule  are  based  on  the  capital  and 
annual  operating  costs  of  the  model 
treatment  technology,  as  described  in 
the  May  1993  final  "Supplement  to  the 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  Point  Source 
Category."  In  the  following  discussion, 
all  cost  estimates  are  reported  in  1986 
dollars  to  facilitate  comparisons  to  the 
1987  promulgated  rule.  Cost  estimates 
in  that  preamble  were  reported  in  1986 
dollars. 

For  approximately  265  direct 
dischargers  for  whi^  EPA  has 
estimate  compliance  costs,  the  total 
annualized  costs  of  the  OCPSF 
guideline,  as  amended,  are  $231.1 
million.  T^s  is  a  $6.9  million  (3.1 
percent)  increase  over  the  cost  of  the 
rule  as  promulgated  in  1987.  However, 
today’s  rule  results  in  fewer  incremental 
impacts  (i.e.,  plant  closures,  product 
line  closiires,  or  employment  losses) 
than  those  estimated  for  the  1987 
promulgation.  Two  of  the  plants  that 
were  projected  to  close  imder  BAT  in 
1987  were  among  the  14  plants  that 
switched  their  discharge  status  to 
indirect  and  are  now  projected  to  close 
as  indirect  discharge  plants  under 
today’s  rule.  'The  /^ency  estimates  that 


9  OCPSF  direct  discharging  plants  or 
product  lines  may  close  as  a  result  of 
the  compliance  costs  imposed  by 
today’s  rule.  These  closures  represent  3 
percent  of  all  direct  discharging  plants. 
For  the  1987  rule  and  the  1991  proposal, 
the  Agency  estimated  that  11  OCPSF 
plants  or  product  lines  would  close  as 
a  result  of  the  compliance  costs.  The 
employment  reduction  associated  with 
the  closures  for  today’s  rule  is  1,060  (0.6 
percent  of  total  OCPSF  employment). 

For  approximately  380  indirect 
dischargers  for  which  EPA  has 
estimate  compliance  costs,  the  total 
annualized  costs  of  the  OCPSF 
guideline,  as  amended,  are  $254.4 
million,  lihis  is  a  $50.1  million  (24.5 
percent)  increase  over  the  cost  of  the 
rule  as  promulgated  in  1987.  Today’s 
final  cost  estimate  is  $7.0  million  (2.8 
percent)  higher  than  the  costs  estimated 
for  the  December  1991  proposed  rule; 
the  net  change  in  estimated  costs  reflect 
the  shift  in  discharge  statiis  for  14  plants 
that  were  direct  discharge  fecilities  in 
1987  but  now  discharge  to  POTWs,  and 
the  exclusion  of  phenol  and  2,4* 
dimethylphenol  in  the  final 
pretreatment  standards.  Overall,  plant 
impacts  for  indirect  dischargers  increase 
slightly  when  compared  to  the  1987  and 
1991  results.  Sixty  (60)  plant  and 
product  line  closrires  are  projected  to 
result  from  compliance  with  the  OCPSF 
guideline  as  amended  by  today’s  rule. 

As  originally  promulgated,  the  number 
of  plant  and  product  line  closures  was 
52.  For  the  1991  proposal,  the  estimate 
of  plant  and  product  line  closures  was 
56.  (Two  of  the  additional  four  closures 
over  the  1991  estimate  result  frt>m  the 
switch  to  indirect  discharge  status  of 
two  direct  discharging  plants  that  were 
projected  to  close.)  Vihein  expressed  in 
percentage  terms  (relative  to  the  number 
of  indirect  dischargers),  the  closure  rate 
for  today’s  final  pretreatment  standards 
is  16  percent;  at  promulgation  in  1987, 
the  closure  rate  for  indir^  dischargers 
was  14  percent.  The  emplo;pient 
reduction  associated  with  the  closures 
for  today’s  rule  is  2,946,  which  is  an 
increase  (of  0.4  percent  of  total  OCPSF 
employment)  from  2,190  at  the  1987 
promulgation. 

The  Agencv  finds  that  the  impacts 
imposed  by  the  revised  compliance 
costs  for  both  BAT  and  PSES  are  not 
significantly  different  from  the  impacts 
projected  in  1987,  and  that  today’s 
amendment  is  economically  achievable. 

In  addition,  EPA  received  comments 
that  its  approach  understates  the  actual 
cost  of  compliance  with  today’s  rule. 
EPA  disagrees  and  believes  the  costs  it 
has  presented  are  an  accurate  industry¬ 
wide  estimation  of  compliance  costs. 
However,  EPA  has  conducted  two 


sensitivity  analy^  examining  the 
projected  impacts  of  increased 
compliance  costs  with  today’s  rule,  one 
whiu  doubled  the  projected  costs  of 
compliance,  and  one  based  on 
assignment  to  individual  plants  of 
additional  treatment  imit  operations 
that  commenters  claimed  would  be 
reqiiired  (see  Response  to  Comments 
Se^on  of  the  Public  Record).  Tliese 
highly  conservative  sensitivity  analyses 
project  one  additional  and  four 
adffltional  plant  closures,  respectively, 
which  EPA  finds  would  still  be 
economically  adiievable.  EPA  believes 
that  the  closures  estimated  using  the 
sensitivity  analyses  overstate  the  actual 
closiuBS  that  will  result  from 
compliance  with  today’s  rule. 

E.  Small  Plant  Analysis 

A  regulatory  flexibility  analysis 
address  the  burden  of  regulatory 
actions  on  small  entities.  For  today’s 
final  regulation,  as  in  the  1987  final 
rule,  the  regulatory  flexibility  analysis 
examined  whether  small  plants,  as 
deflned  by  a  plant  production  t^shold 
of  5  million  pounds,  were 
disproportionately  affected  by  the 
regulation.  Tlie  assessment  includes 
consideration  of  plant  and  product  line 
closiires  and  profit  and  sales  impacts. 
The  assessment  reflects  the  shift  in 
discharge  status  for  14  plants,  the 
revised  compliance  costs,  and,  for 
indirect  discharge  plants,  the  exclusion 
of  phenol  and  2,4-dimethylphenol  from 
the  PSES  standards,  as  explained  in 
Section  V.C,  above. 

In  the  1987  final  rule,  based  on  its 
small  plant  analysis,  EPA  set  BAT  equal 
to  BPT  for  plants  whose  annual  CXZPSF 
production  is  less  than  or  equal  to  5 
million  poimds  (52  FR  42539);  EPA  did 
not  establish  different  PSES  for  any 
sector  of  indirect  dischargers  (52 1^ 
42548). 

At  promulgation  in  1987,  the  Agency 
projected  that  79  percent  of  the  small 
direct  discharging  plants  would  be 
affected  by  plant  or  product  line 
closures  or  profit  or  sales  impacts;  for 
today’s  rule,  77  percent  of  the  small 
direct  discharging  plants  are  projected 
to  be  affected. 

At  promulgation  in  1987, 61  percent 
of  the  small  indirect  discharging  plants 
were  projected  to  be  affected;  for  today’s 
rule,  63  percent  of  the  small  indirect 
discharging  plants  are  projected  to  be 
affected  by  plant  or  pr^uct  line 
closures  or  profit  or  sales'impacts. 

These  plemt  impacts  on  small  direct 
and  indirect  dischargers  are  not 
significantly  different  from  the  impacts 
evaluated  for  the  1987  final  rule,  and 
the  basis  for  establishing  BAT  and 
PSES,  as  presented  in  the  1987  final 
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rule,  is  unchanged  by  the  revised 
economic  analysis.  Thus,  there  is  no 
change  in  the  small  plant  analysis 
findi^s. 

F.  Cost-Effectiveness  Analysis 

EPA  conducted  a  cost-effectiveness 
analysis  for  the  1987  final  rule  and 
reported  the  results  in  the  preamble  and 
in  supporting  documents.  EPA’s  cost- 
effectiveness  analysis  compares  the 
incremental  cost  of  a  control  option  (in 
1981  dollars)  to  the  pounds  of 
pollutants  removed  by  the  control 
option,  where  those  poimds  are 
wei^ted  by  their  relative  toxicity. 
Admtional  descriptions  of  the  cost- 
effectiveness  methodology  are  found  in 
the  preamble  to  the  1987  final  rule  (52 
FR  42552)  and  in  a  document  included 
in  the  administrative  record  for  that 
rule:  "Cost-Effectiveness  Analysis  for 
the  Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers  Industry,"  September 
1987  (R.  Sec.  VI-11,  pp  5155  to  98). 

For  today’s  final  rule,  EPA 
recalculate  the  cost-effectiveness  ratios 
for  BAT  and  PSES  using  the  revised 
compliance  costs  and  revised  pollutant 
removal  data  to  account  for  the 
exclusion  of  phenol  and  2,4- 
dimethylphenol  in  the  fin^ 
pretreatment  standards.  The  cost- 
effectiveness  of  the  OCPSF  BAT 
limitations,  as  amended,  is  $4  per 
poimd  equivalent  removed.  The  cost- 
effectiveness  of  the  OCPSF  PSES 
standards,  as  amended,  is  $39  per 
pound  equivalent  removed. 

The  cost-effectiveness  of  the  BAT 
limitations  as  amended  is  virtually  the 
same  as  the  result  reported  for  the  1987 
final  rule.  The  notice  of  proposed 
rulemaking  in  December  1991  stated 
that  as  part  of  the  assessment  for 
publisl^g  the  final  rule,  EPA  would 
consider  ^e  cost-effectiveness  ratio  of 
BAT  Subnart  J  (56  FR  63905).  The  result 
of  that  calculation  is  a  cost-effectiveness 
ratio  of  $6  per  poimd  equivalent 
removed  for  the  final  BAT  limitations 
for  Subpart  J  direct  dischargers.  The 
cost-effectiveness  ratio  for  Subpart  I 
direct  dischargers  is,  when  examined 
separately,  $4  per  pound  equivalent 
removed. 

The  cost-effectiveness  ratio  of  PSES, 
as  amended,  is  $39  per  pound 
equivalent  removed;  this  result  is 
comparable  to  the  $38  cost-effectiveness 
ratio  reported  in  the  December  1991 
proposal.  The  result  reported  for  the 
*  1987  final  rule  was  $34  per  pound 
equivalent  removed.  The  cost- 
effectiveness  of  PSES  as  amended  is  not 
significantly  different  from  the  cost- 
effectiveness  of  PSES  as  originally 
promulgated. 


VL  Correction  of  Criteria  for 
Designating  ''Metal-'*  and  "Cyanide- 
Bearing**  Waste  Streams 

To  control  chromium,  copper,  lead, 
nickel,  zinc,  and  total  cyanide,  the  1987 
OCPSF  guideline  established 
concentration-based  limitations  that 
apply  only  to  metal-bearing  or  cyanide¬ 
bearing  waste  streams.  Other  waste 
streams  have  a  zero  discharge  allowance 
for  these  pollutants.  EPA  listed  the 
product/processes  considered  to  have 
metal-bearing  or  cyanide-bearing 
process  wastewater  in  Appendix  A  of 
the  regulation.  However,  ^A 
recognized  that  at  some  sites  process 
wastewaters  not  listed  in  Appendix  A 
may  contain  significant  levels  of  metals 
or  cyanide.  In  such  cases,  EPA  intended 
for  ^e  regulations  to  authorize  the 
permit  writer  or  control  authority  to 
designate  such  waste  streams  as  "metal- 
bearing"  or  "cyanide-bearing"  on  a  case- 
by-case  basis  and  to  apply  the 
concentration  limitations  set  forth  in  the 
relation  to  these  waste  streams. 

The  1987  final  regulation  included 
language  intended  to  require  separate 
treatment  of  Appendix  A  waste  streams 
and  waste  streams  designated  as  metal¬ 
bearing  or  cyanide-bea^g  on  a  case-by¬ 
case  b^is,  unless  combination  of  such 
waste  streams  prior  to  treatment  would 
result  in  substantial  reduction  of  the 
metals  or  cyanide  contained  in  the 
waste  streams.  The  requirement  was 
intended  to  prevent  facilities  from 
combining  waste  streams  containing 
different  metals  prior  to  treatment, 
thereby  complying,  in  whole  or  in  part, 
with  the  promulgated  limits  throu^ 
dilution  rather  than  through  treatment. 
However,  as  promulgated,  the  regulation 
incorrectly  provided  that  a  non- 
Appendix  A  waste  stream,  even  if  it 
contained  significant  quantities  of 
metals  or  cyanide,  could  not  be 
designated  as  metal-bearing  or  cyanide¬ 
bearing  imless  the  combination  of  such 
waste  stream  with  an  Appendix  A  waste 
stream  prior  to  treatment  would  result 
in  substantial  reduction  of  the 
pollutants.  In  other  words,  the 
prohibition  against  combined  treatment 
inadvertently  appeared  as  an 
independent  restriction  on  the 
designation  of  non-Appendix  A  waste 
streams  as  "metal-bearing"  or  "cyanide¬ 
bearing,"  rather  than  a  restriction  on 
how  those  streams  must  be  treated  once 
they  have  been  determined  to  be  metal- 
or  cyanide-bearing.  The  Agency  did  not 
intend  to  narrow  the  scope  of  waste 
streams  that  can  be  designated  as  metal- 
or  cyanide-bearing,  and  intends  that  any 
waste  streams  with  significant  levels  of 
metals  or  cyanide  should  be  regulated  as 
metal-bearing  or  cyanide-bearing. 


respectively.  The  Agency  is  adopting 
the  proposM  revisiim  that  correctly 
reflects  EPA’s  intent  to  restrict 
combined  treatment,  rather  than  to 
narrow  the  scope  of  metal-bearing  and 
cyanide-bearing  waste  streams. 

Vn.  Nonsubstantive  Format  Changes 

The  Agency  is  adopting  the  two 
nonsubrtwtive  formatting  changes  that 
were  proposed  to  improve  the 
organization  and  utility  of  40  CFR  part 
414  (56  FR  63904).  First,  the  Agency  is 
revising  the  order  of  the  toxic  pollutant 
listings  in  the  regulatory  tables  to  list 
the  limitations  and  standards 
alphabetically  by  pollutant  name. 
S^nd,  the  Agency  is  deleting  multiple 
listings  of  the  same  table.  With  the 
exception  of  the  footnotes  for  the  zinc 
pretreatment  standards  in  the  tables  for 
§§  414.25  and  414.35,  each  of  the  tables 
in  §§414.25, 414.35, 414.45, 414.55, 
414.65, 414.75,  and  414.85  is  identical. 
To  consolidate  the  regulation,  the 
Agency  is  adding  Subpart  K  to  list  the 
pretreatment  standards  in  one  table  with 
introductory  text  and  an  appropriate 
footnote  for  zinc  (identical  to  Footnote 
2  to  the  table  in  §  414.101),  and  deleting 
the  tables  of  pretreatment  standards  and 
a  portion  of  meir  introductory  text  from 
§§414.25, 414.35, 414.45,  414.55, 

414.65. 414.75,  and  414.85.  Appropriate 
references  to  Subpart  K  are  replacing  the 
tables  in  §§  414.25,  414.35,  414.45, 
414.55, 414.65,  414.75,  and  414.85.  EPA 
is  making  corresponding  changes  to 

§§  414.26,  414.36,  414.46, 414.56, 

414.66. 414.76,  and  414.86,  SO  that  both 
the  PS^  and  PSNS  regulations 
correctly  refer  to  the  consolidated  table, 
rather  than  to  the  former,  separate 
tables. 

Vm.  Public  Participation  and  Summary 
of  Selected  Responses 

The  Agency  received  comments  from 
28  separate  commenters  on  the 
December  6, 1991  proposal  and  January 
21, 1992  extension  of  the  comment 
period.  These  included  three  trade 
associations,  two  POTWs,  22  individual 
companies,  and  NRDC.  The  Agency 
received  comments  from  26  separate 
commenters  on  the  December  1, 1992 
NOA.  These  included  four  trade 
associations,  four  POTWs,  the  City  of 
Philadelphia,  and  17  individual 
companies. 

The  Agency’s  responses  to  comments 
are  contained  in  the  "Comment 
Summary  and  Response"  section  of  the 
rulemaking  docket.  This  section 
presents  the  Agency’s  responses  to  the 
principal  comments  relating  to  the 
remand  issues.  In  addition,  this  section 
provides  guidance  in  response  to  two 
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general  (XIPSF  implementation  issues 
raised  in  the  public  comments. 

A.  Scope  of  the  Remand 
Contrary  to  the  assertions  of  CMA  and 
other  commenters  (including  IQ 
Americas.  Inc.,  the  Eastman  Chemical 
Company  (Kodak),  Union  Camp 
Corporation,  and  Allied-Signal,  Inc.), 

EPA  believes  it  correctly  interpreted  the 
Fifth  Circuit’s  remand  as  limited  to  the 
re-costing  of  in-plant  biological 
treatment  systems  based  on  the 
detention  times  used  by  the  end-of-pipe 
systems  on  which  the  Subpart  J 
limitations  and  corresponmng 
pretreatment  standards  were  based,  and 
to  the  land  availability  issues  associated 
with  the  larger  systems  EPA  has  costed 
(56  FR  at  63903).  The  Court  originally 
upheld  the  limits  based  on  in-plant 
biological  treatment,  rejecting  all  of 
CMA’s  and  other  petitioners’  arguments 
and  concluding  that  the  petitioners 
“have  failed  to  demonstrate  that  end-of- 
pipe  biological  treatment  systems  are 
sufficiently  different  to  mate  EPA’s 
reliance  on  end-of-pipe  data  irrational’’ 
{CMA  V.  EPA,  870  F.2d  at  240  (emphasis 
added)).  As  explained  in  Section  V.A., 
above,  the  Court  remanded  19  of  the  20 
BAT  Subpart  J  limits  on  rehearing, 
based  on  the  fact  that  the  two  plants 
used  to  derive  those  19  limits  had 
treatment  systems  with  detention  times 
that  were  significantly  longer  then  the 
detention  times  of  the  model  in-plant 
systems  costed  by  EPA  [CMA  v.  EPA, 

885  F.2d  at  265).  The  Court  concluded 
that  EPA  had  not  adequately 
demonstrated  that  variation  of  other 
features  of  a  plant’s  biological  treatment 
system,  such  as  the  concentration  of 
biodegrading  organisms  (MLVSS),  could 
compensate  for  the  shorter  detention 
times.  On  this  basis,  the  Court 
concluded  that  EPA  “failed  to 
demonstrate  a  reasonable  basis  for  its 
conclusion  that  in-plant  treatment  can 
eliminate  pollutants  as  efiectively  as  the 
bnd-of-pipe  systems  of  Plants  1293T  and 
948F  (the  two  plants  with  the  long- 
detention-time  treatment  systems]’’  (id.). 
EPA  has  fully  addressed  the  remand  by 
recosting  the  limits  in  question  by 
projecting  the  cost  of  installing  in-plant 
biological  systems  with  the  same 
detention  times  as  the  end-of-pipe 
systems  on  which  the  limits  were  based. 

The  commenters  argue  that  the 
Court’s  remand  requires  a  broader 
examination  and  demonstration  of  the 
technical  achievability  of  the  limits. 
First,  they  point  out  that  the  Court’s 
remand  language  was  not  expressly 
limited  to  cost,  but  rather  stated  that 
EPA  “failed  to  demonstrate’’  that  in- 
plant  biological  treatment  systems  "can 
remove  pollutants  as  effectively  as  the 


end-of-pipe  systems  of  Plants  1293T  and 
948F’’  (see,  e.g.,  CMA  comment  at  15). 
’The  commenters  thus  conclude  that  ^e 
Court’s  remand  re-opened  the  general 
issue  of  whether  EPA  rationally  relied 
on  data  from  end-of-pipe  biological 
treatment  systems  to  establish  limits  for 
which  the  model  treatment  technology 
is  in-plant  biological  treatment  (id.  at 
16).  Commenters  raise  numerous 
ailments  related  to  the  technical 
achievability  of  the  limits  generally, 
focusing  largely  on  purported 
difrerences  between  the  in-plant  model 
technology  and  the  end-of-pipe  systems 
on  which  the  limits  are  based,  and  on 
the  purported  differences  between  in- 
plant  and  end-of-pipe  waste  streams 
(see,  e.g.,  id.  at  16-38). 

Ihe  commenters’  reading  of  the 
remand  is  wrong.  'The  Court  remanded 
only  the  limitations  based  on  the  two 
plants  with  the  end-of-pipe  treatment 
systems  that  had  significantly  longer 
detention  times  (3.5  and  17.2  days)  than 
the  model  systems  costed  by  EPA.  The 
Court  left  in  place  the  limitations  for 
acrylonitrile,  which  were  based  on  the 
end-of-pipe  biological  treatment  system 
with  the  shorter  detention  time  (1.6-day) 
that  was  within  the  range  of  detention 
times  (1-2.1  days)  used  to  estimate  the 
cost  of  compliance  for  the  model 
treatment  systems  (885  F.2d  at  253;  see 
also  January  3, 1990  Settlement 
Agreement  between  CMA  and  EPA 
(agreeing  that  remand  left  in  place 
limitations  for  acrylonitrile)).  Had  the 
Court  generally  rejected  EPA’s  approach 
of  establishing  limits  based  on  end-of- 
pipe  treatment  systems,  it  would  have 
remanded  all  of  the  Subpart  J  limits  and 
analogous  pretreatment  standards.  It  is 
clear  from  the  scope  of  the  remand  and 
the  Court’s  discnission  that  it  remanded 
the  19  Subpart  J  limits  and  13  analogous 
PSES  standards  based  solely  on  the 
discrepancy  in  detention  times  between 
the  costed  model  treatment  systems  and 
the  two  end-of-pipe  systems.  That  is  to 
say,  the  Court  concluded  that  EPA  had 
not  demonstrated  the  achievability  of 
the  limits  only  in  the  sense  that  EPA 
had  not  demonstrated  that  the  short- 
detention-time  systems  it  costed  could 
achieve  the  same  removals  as  the 
longer-detention-time  systems  on  which 
it  based  the  limits.  'The  Court’s  remand 
based  on  the  limited  issue  of  detention 
time  did  not  otherwise  negate  its  earlier 
determination  that  in-plant  and  end-of- 
pipe  systems  were  not  "sufficiently 
different’’  to  make  EPA’s  approach 
irrational  (870  F.2d  at  240).  By  recosting 
the  model  in-plant  technology  based  on 
the  longer  detention  times  employed  at 
Plants  1293T  and  948F,  EPA  has  fully 
addressed  the  only  basis  for  the  remand. 


CMA  in  addition  argues  that  the 
Court’s  remand  should  be  interpreted  as 
re-opening  the  technical  achievability  of 
the  limits  generally  on  the  ground  that 
CMA’s  challenges  to  the  liiffits  in 
comments  dining  the  original  CXTSF 
rulemaking  and  in  litigation  raised 
issues  relating  to  technical  achievability 
generally  (CN^  Comments  at  13-15). 
CMA  points  out,  among  other  things, 
that  it  cited  in  litigation  a  number  of 
concerns  regarding  the  feasibility  and 
effectiveness  of  in-plant  biological 
treatment  {id.  at  13).  However,  the  scope 
of  the  Court’s  remand,  of  course,  is 
determined  by  the  Court’s  decision,  not 
by  the  issues  raised  by  the  litigants.  ’The 
Court  considered  CMA’s  arguments  and 
rejected  them  on  the  grounds  that  in- 
plant  and  end-of-pipe  biological  systems 
are  not  appreciably  different  (270  F.2d 
at  240).  On  reconsideration,  the  Court 
remanded  the  limits  based  solely  on  the 
discrepancy  in  detention  times  (285 
F.2d  at  265).  It  is  clear  that,  aside  from 
this  single  issue,  the  Court  considered 
and  rejected  the  range  of  arguments 
raised  by  CMA. 

CMA  and  a  number  of  other 
commenters  raise  essentially  the  same 
achievability  arguments  in  ffiis 
rulemaking  as  they  had  raised  in  their 
challenge  to  the  1987  OCPSF  guideline. 
In  addition  to  pointing  out  the 
discrepancy  in  detention  times  between 
the  costed  and  the  end-of-pipe  systems, 
CMA  argued  extensively  before  the  Fifth 
Circuit  that  the  end-of-pipe  systems 
involved  more  extensive  treatment 
(including  pre-  and  post-biological 
treatment  and  equalization  for  flow  and 
concentration)  than  the  costed  system 
(e.g.,  CMA  Brief  at  51-60),  and  that  the 
influent  to  in-plant  biological  systems 
would  have  different  characteristics 
(specifically,  that  it  would  have  higher 
influent  concentrations)  than  the 
influent  to  end-of-pipe  systems  (CMA 
Reply  brief  at  58  n.l08, 62  n.l3). 

In  addition,  CMA  and  other 
commenters  raise  in  comments  now  the 
same  kinds  of  costing  issues  arising 
from  their  technical  critique  as  they  did 
in  their  challenge  to  the  1987  OCPSF 
guideline  (see,  e.g.,  CMA  Brief  at  56 
n.94,  CMA  Reply  Brief  at  61  n.ll2  (EPA 
has  grossly  imderestimated  cost  of 
compliance  and  economic  impacts 
because  it  did  not  cost  sufficiently 
extensive  treatment  systems)).  These 
issues  have  been  litigated  and  decided 
in  EPA’s  favor,  and  were  not  re-opened 
by  the  Court’s  remand.  Rather,  the 
issues  opened  by  the  remand  are 
whether  EPA  has  accurately  re-costed 
the  model  in-plant  technology  to  reflect 
the  longer  detention  times  assigned  to 
the  plants  and  whether  EPA  has 
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adequately  accoimted  for  land 
avedlability. 

EPA  has  exhaustively  addressed  the 
technical  and  related  costing  issues 
raised  by  the  commenters  dining  the 
OCPSF  rulemaking  and  litigation. 
Nevertheless,  EPA  has  again  addressed 
these  issues  raised  by  and  other 
commenters  in  the  response  to 
comments  document  accompanying 
today’s  rule,  but  it  does  not  thereby 
concede  that  the  issues  raised  are  within 
the  scope  of  the  G)urt’s  remand  or 
waive  its  position  that  the  issues 
addressed  are  not  open  to  further 
challenge  in  future  litigation  (see 
Natural  Resources  Defense  Council,  Inc. 

V.  Thomas,  838  F.2d  1224, 1252  (D.C 
Cir.  1988)). 

B.  Appropriate  Technology  Basis  for 
New  Source  Standards 

NRDC  in  its  comments  challenges  the 
sufficiency  of  EPA’s  response  to  the 
Court’s  remand  of  NSPS.  Contrary  to 
NRDC’s  suggestion,  EPA  did  take  a 
“hard  look’’  at  the  practicability  of 
imposing  a  zero  discharge  NSPS  and 
concluded  that  the  administrative 
record  for  the  guideline  does  not 
support  recycle  as  a  demonstrated 
technology  for  the  promulgation  of  a 
technology-based  NSPS  zero  discharge 
standard  within  the  CXTSF  industry. 
Simply  put,  recycle  of  wastewater  is  not 
a  zero  discharge  technology.  It  is  a  water 
conservation  method  that  may  be 
implemented  on  a  plant-by-plant 
basis — and  is  widely  used  in  the  CXIPSF 
industry— but  rarely,  if  ever,  results  in 
zero  discharge. 

EPA  thorou^y  reviewed  its  database 
and  performed  a  detailed  technical 
analysis  of  the  potential  candidates  for 
zero  discharge  standards,  and  identified 
only  three  products— out  of  25,000  in 
the  industry— that  held  the  potential  to 
achieve  zero  discharge  based  on  total 
recycle  of  process  wastewater. 
(Technically,  even  for  these  products, 
EPA  does  not  believe  that  zero  discharge 
can  be  based  on  recycle  alone  since,  as 
explained  in  the  proposal,  wastewater 
that  is  vacuum  stripped  from  the 
reaction  vessels  must  be  partially 
evaporated  before  it  can  ^  recycled 
back  to  the  reaction  vessel  (56  FR 
63909)).  As  EPA  explained,  the  record 
does  not  disclose  the  means  actually 
employed  to  achieve  zero  discharge  at 
the  plants  reporting  zero  discharge  for 
these  products  (id.).  'Thus,  even  for  these 
three  products,  EPA  does  not  have  a 
technical  basis  to  impose  a  zero 
discharge  NSPS. 

Over^,  NRDC  faults  EPA  for  not 
undertaking  a  major  new  data  collection 
and  techni^  development  effort  in 
response  to  the  remand.  The  conunenter 


argues  that  EPA  improperly  rejected  the 
imposition  of  zero  mscharge  NSPS  on 
the  ground  that  it  was  impracticable  for 
EPA  to  develop  such  standards,  whereas 
the  proper  inquiry,  they  assert,  is  the 
practicability  to  the  industry  of 
achieving  zero  discharge.  However, 
NRDC  ignores  EPA’s  point  that,  within 
the  CXIPSF  industry,  recycle  is  not  a 
“technology”  that  can  be  appUed  across 
a  range  of  OCPSF  production,  but, 
rather,  is  the  result  of  a  range  of  water 
use  practices  and  process  modifications 
that  are  practicable  to  a  greater  or  lesser 
extent  for  individual  pr^uct/processes 
(56  FR  at  63907).*  Recycle  can  be 
broadly  divided  between  general  water 
conservation  practices — such  as  recycle 
of  vent  or  air  scrubber  water— and 
recycle  of  water  that  is  actually  used  in 
or  generated  from  chemical  reactions  at 
a  plant.  This  latter  category  can  be 
further  divided  into  recycle  within 
individual  processes  and  recycle  of 
combined  waste  streams  back  into  one 
or  more  processes  (id.).  Water  in  the  first 
category  is  generally  used  to  remove  a 
substance  a  medium,  e.g.,  in  an  air 
ollution  control  device,  to  remove 
ydrochloric  add  from  the  emissions 
from  a  reador  vessel.  This  type  of 
recycle  never  results  in  zero  discharge 
because  the  recycled  water  becomes 
progressively  more  saturated  with  the 
by-products  or  contaminants  it  is 
removing  and  must  be  released  through 
a  “blowdown”  and  replaced  by  clean 
water  in  order  to  perform  its  function 
(id.).  ’The  frequency  of  blowdown  and 
quantity  released  is  highly  dependent 
on  the  spedfic  process  and  the  function 
of  the  water. 

The  second  general  category  of 
recycle  will  seldom,  and  only  under 
plant-spedfic  circumstances,  achieve 
zero  discharge.  Wastewater  virtually 
always  cont^s  contaminants  that, 
except  in  very  rare  cases,  will  prevent 
complete  recycle  (id.  at  63908-09).  As 
water  is  recyded,  it  becomes 
pro^ssively  more  contaminated  and, 
in  almost  all  drcumstances  the  Agency 
is  aware  of,  will  have  to  be  released  and 
replaced  periodically  or  progressively. 
’The  extent  to  which  recycle  can  be 
employed,  and  the  frequency  and 
quantity  of  discharge,  will  vary  greatly 
^m  one  product/process  to  another, 
depending  on  the  types  and  amounts  of 


I  In  this  respect  EPA  disagrees  with  industry 
conunenters  who  suggested  that  total  recycle  is  not 
demonstrated  because  it  is  used  by  only  0.012%  of 
the  industry,  e.g.,  CMA  at  52.  The  application  of  a 
technology  by  a  single  industry  plant  or  even  a 
pilot  plant  might  vrall  provide  a  demonstrated 
basis  for  NSPS.  EPA  has  concluded  that  total 
recycle  is  not  demoutrated  not  simply  because 
there  are  so  fow  examples  of  it  but  because  the  few 
examples  are  not  transferable  to  the  manufacture  of 
other  products. 


contaminants  in  the  wastewater,  the 
sensitivity  of  the  product/process  to 
contamination,  the  grade  of  product 
required  by  a  manufacturer’s  customers 
(the  more  contaminated  the  water  input 
to  a  process,  the  lower  the  grade  product 
that  will  be  produced),  and  other  factors 
(id.) 

In  general,  CXIPSF  products  are 
produced  through  chemical  reactions  in 
reaction  vessels  that  are  carefully 
maintained  to  maximize  production  of 
the  desired  product.  Chemical  processes 
almost  never  convert  100  percent  of  raw 
materials  into  the  desired  product;  they 
inevitably  result  in  the  manufacture  of 
by-products  because  there  are  a  variety 
of  “reaction  pathways”  which  result  in 
a  variety  of  outputs  of  the  chemical 
reaction.  Depending  on  the  nature  of  the 
by-products  product  and  a  given 
facility’s  operations,  the  faciUty  may  be 
able  to  use  some  of  the  by-products  in 
other  processes  or  sell  them;  some  of  the 
by-pit^ucts  may  need  to  be  disposed  of. 
In  order  to  minimize  production  of 
undesirable  by-products,  as  well  as  low 
grade  products  and  “off-spec”  products 
&at  may  require  disposal,  CXIPSF 
facilities  typically  “^e  tune”  the 
operations  of  reaction  vessels  by 
controlling  the  purity  of  raw  material 
inputs,  the  physical  condition  of  the 
chemical  species  (gas,  liquid,  or  solid 
state),  method  of  adding  and  mixing  the 
reactants,  temperature,  pressure,  the 
mix  and  quantities  of  solvents  and 
catalysts,  and  the  configuration  of  the 
process  shipment  'The  appropriate 
balance  of  these  factors  will  favor  a 
particular  reaction  pathway  and 
maximize  the  conversion  of  the  raw 
materials  into  the  desired  product,  thus 
minimizing  the  amount  of  raw  material 
that  is  wasted  or  used  inefficiently  by 
being  converted  into  undesirable  by¬ 
products. 

The  chemical  reactions  used  to 
produce  the  25,000  CXIPSF  products  are 
extremely  complex  and  varied,  and  the 
complexity  increases  as  the  purity  of  the 
raw  material  inputs  decreases  (e.g., 
through  recycle  of  concentrated, 
contaminated  wastewater).  The  addition 
of  impurities  can  affect  chemical 
processes  in  ways  that  are  difficult  to 
predict.  As  explained  in  the  proposal, 
the  attempt  to  develop  a  zero  discharge 
NSPS  would  require  a  detailed  study 
and  technical  development  effort  on  a 
roduct/process-by-product/process 
asis  to  determine  the  feasibil^  and 
effects  of  wastewater  recycle.  This  type 
of  major  research  and  development 
effort  is  far  beyond  the  scope  of  what 
EPA  can  practicably  accomplish,  and  far 
beyond  the  inquiry  into  available 
teleologies  that  EPA  has  taken  in  past 
guideline  development  efforts. 
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Moreover,  virtually  all  chemical 
reactions  will  reach  a  tolerance  level  for 
accumulated  contaminants  in  recycled 
wastewater  and  will  require  a  dis^arge 
at  some  point,  unless  the  contaminated 
water  can  periodically  be  incorporated 
directly  into  the  facility’s  product.  This 
will  result  in  lower  ^de  product,  and 
the  ability  of  individual  facilities  to  do 
this  will  depend  on  customer  demands. 
Since  most  OCPSF  products  are  sold  as 
intermediate  products  that  will  in  turn 
be  part  of  the  raw  material  for  a 
consumer  product,  customer  demands 
vary  greatly,  depending  on  the  purity  of 
the  raw  material  needed  for  the 
manufacture  of  the  consumer  product. 

In  addition,  although  it  is  possible  that 
individual  facilities  may  be  able  to 
adjust  other  variables  in  their  chemical 
processes  to  compensate  to  some  extent 
for  increased  impurity  from  recycled 
wastewater,  these  adjustments  would  be 
highly  facility-specific  and  would  likely 
not  reduce  the  production  of  by¬ 
products  and/or  off-spec  products  to  the 
levels  that  could  be  achieved  without 
the  added  contamination  from  the 
recycled  wastewater.  Some  of  the 
resulting  by-product  and  off-spec 
product  would  likely  be  hazardous  and 
require  treatment  and  disposal  under 
Subtitle  C  of  the  Resoiuce  Conservation 
and  Recovery  Act.  Again,  even  if  zero 
discharge  were  attainable,  the  extent  to 
which  ^e  imposition  of  a  zero 
discharge  standard  would  result  in  non¬ 
water  quality  environmental  impacts, 
and  how  those  impacts  would  compare 
to  the  reduction  of  pollutant  loadings  to 
receiving  waters,  could  only  be 
evaluated  on  a  product/process-by¬ 
product/process  basis.  (See  Rohm  and 
Haas  Co.  Comment  at  2  (identifying 
non-water  quality  impacts  that  could 
result  from  total  recycle,  including 
impacts  from  increased  use  of  solvents 
to  replace  water  in  cleaning  operations 
and  energy  consumption  resulting  from 
evaporation  or  off-site  transfer  of 
wastewater,  as  well  as  from  increased 
production  of  off-grade  material 
requiring  disposal]). 

In  the  case  of  the  three  products 
identified  in  EPA’s  technical  analysis  as 
potential  zero  discharge  candidates — 
melamine,  phenolic,  and  urea  resin — 
water  that  is  produced  in  the  process 
can  be  removed,  partially  evaporated  to 
raise  the  concentration  of  raw  materials, 
and  reintroduced  to  the  reactor  vessel 
(56  FR  63909).  (Again,  even  for  these 
products,  zero  diverge  is  not 
achievable  through  recycle  alone,  but 
requires  an  evaporation  step.)  Even  in 
this  situation,  the  concentration  of 
contaminants  in  the  water  will  build  as 
it  is  recycled  and  evaporated,  and  the 


need  to  discharge  (or  otherwise  dispose 
of)  the  wastewater  could  be  eliminated 
only  if  the  partially-evaporated  water  or 
'‘syrup"  could  be  periomcally 
incorporated  directly  into  the  facility’s 
product  (id.).  This  incorporation  would 
result  in  lower  grade  prc^uct  (which 
may  or  may  not  be  saleable,  depending 
on  customer  demands),  and  possibly  off- 
spec  product  that  would  have  to  be 
disposed  of.  Therefore,  EPA  does  not 
consider  these  products  to  be  good 
candidates  for  a  national  zero  discharge 
standard;  rather,  they  are  the  only 
roducts  EPA  is  aware  of  that  appear  to 
old  the  potential  to  achieve  zero 
discharge  through  "total’’  recycle  under 
particular  circumstances.  Moreover, 

EPA  believes  that  the  potential  for  these 
products  to  be  manufactured  without 
wastewater  discharge  based  on  total 
recycle  is  limited  by  the  imioue  process 
chemistry  involved  and  would  not  be 
transferable  to  other  industry  product/ 
processes  (id.  at  63909). 

In  addition,  even  if  ^A  were  to  study 
the  plants  that  reported  zero  discharge 
based  on  recycle  for  these  products,  the 
most  EPA  could  do  would  be  to  develop 
a  technical  basis  for  a  zero  discharge 
standard  for  the  particular  chemical 
processes  employed  by  these  plants  to 
produce  these  products.  The  three 
products  in  question  are  produced 
through  a  variety  of  processes.  The 
OCPSF  rulemaking  record  identified  six 
reaction  pathways  or  process  routes  for 
the  manufacture  of  melamine  resins, 
eight  process  routes  for  urea  resin 
manufacture,  and  14  process  routes  for 
the  manufacture  of  phenolic  resins. 
With  respect  to  new  sources,  this  list  of 
processes  is  almost  certainly  not  a 
comprehensive  list  of  possible 
processes;  there  are  numerous  ways  to 
make  most  OCPSF  products,  and 
companies  often  choose  or  develop 
specific  processes  to  maximize  the  use 
and  re-use  of  raw  materials  and  to 
respond  to  customer  specifications.  For 
example,  a  company  may  produce  a 
product  through  a  process  that  creates  a 
by-product  that  can  be  used  as  an  input 
for  the  manufacture  of  another  product; 
the  use  of  this  by-product  as  an  input 
would  dictate  the  range  of  process 
options  for  production  of  the  second 
product.  Similarly,  a  plant  may  choose 
to  employ  a  particular  process  to  make 
a  given  product  because  the  process 
creates  a  by-product  that  the  plant  can 
sell  or  use  in  another  process.  'The 
development  of  new,  valuable  products 
through  the  beneficial  use  of  by¬ 
products  has  been  characteristic  of  the 
development  of  the  OCPSF  industry  in 
this  century  (1983  DD,  pp  m-l  to  2). 

Each  of  tne  processes  used  to 
manufacture  the  three  candidate  resins 


differs  significantly  in  terms  of  the  raw 
material  inputs  to  the  reaction  vessels, 
and  likely  mffers  significantly  in  terms 
of  other  variables  associated  with 
reactor  vessel  conditions.  Even  if  EPA 
could  determine  that  zero  discharge  was 
demonstrated  for  a  particular  process 
used  to  manufacture  urea  resin  for 
example,  that  would  not  demonstrate 
that  the  manufacture  of  the  same 
product  through  a  different  chemical 
process  could  achieve  zero  discharge, 
and  would  not  provide  the  technology 
basis  to  impose  a  zero  discharge 
standard  on  new  plants  using  different 
processes  to  manufacture  urea  resin.  It 
is  entirely  possible  that  no  new  plant 
will  ever  manufacture  any  of  the  three 
candidate  products  through  the  specific 
processes  used  by  the  plants  identified 
in  EPA’s  database.  For  EPA  to  go  further 
and  impose  a  zero  ^scharge  standard 
on  manufacture  of  the  product  itself, 
without  regard  to  process,  would  likely 
significantly  constrict  the 
manufacturing  options  open  to  future 
plants.  EPA  would  be  extremely 
reluctant  to  do  this,  given  the  flexibility 
that  has  characterized  the  development 
of  the  OCPSF  industry  and  the  inability 
to  project  the  impacts  of  such  a 
constriction,  including  non-water  ' 
quality  environmental  impacts. 

Kodiak  supports  EPA’s  conclusions. 
Kodak  states  that  the  principal  technical 
constraints  on  complete  recycling 
include  product  specifications  that 
require  me  use  of  very  pure  water, 
chemical  reactions  that  generate  water, 
and  the  need  to  eliminate  from  the 
water  recycle  loop  trace  contaminants 
that  accumulate  to  undesirable 
concentrations  when  water  is 
continually  recycled  and  evaporation 
concentrates  the  contaminants.  Kodak 
also  notes  that  very  few  chemical 
processes  share  the  necessary 
characteristics  that  might  permit  total 
recycle  of  wastewater — "  *  *  • 
processes  where  any  process  wastewater 
and  associated  contaminants  can  be 
contained  in  the  products  and 
byproducts  without  infringing  on 
product  quality,  and  *  *  *  processes  in 
which  all  excess  process  water  is 
evaporated  *  *  *  "  (Kodak  Comments 
at  3-4). 

CMA  in  its  comments  also  states, 

"The  need  for  blowdown  (a  wastewater 
discharge)  is  characteristic  of  all  recycle 
processes — acciunulation  of 
contaminants  present  in  the  process 
feedstocks  and  catalysts,  generated  by 
the  chemical  reactions,  or  brought  in 
with  the  makeup  water  will  eventually 
accumulate  to  unacceptable  levels  and 
adversely  affect  the  product.  'The  only 
time  a  process  is  truly  zero  discharge  is 
when  the  blowdown  is  accomplished  by 
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letting  contaminants  leave  with  the 
products.  For  basic  organic  chemicals, 
plastics,  and  synthetic  fibers,  this  is 
rarely  an  acceptable  approach"  (CMA 
Comments  at  50). 

EPA  cannot  rule  out  the  possibility 
that  the  manufacture  of  one  or  more  of 
the  remaining  25,000  products  in  the 
industry  could  achieve  zero  discharge 
through  recycle,  but  EPA  believes  the 
number  would  be  very  small  and  the 
investment  in  resources  to  develop  the 
technology  basis  would  be  enormous. 

As  explained,  it  would  require  a 
detailed  technical  study  of  individual 
product/processes,  treating  separate 
product/processes  as  separate 
subcategories,  and  then  determining  the 
feasibility  of  total  recycle  and 
establishing  design  and  operating 
parameters  for  each  subcategory  (56  FR 
63906-07).  EPA  rejected  this  product/ 
process-by-product/process  approach  as 
imworkable  in  the  1983  proposal  that 
formed  the  basis  for  the  entire  OCPSF 
regulation,  deciding  to  regulate  the 
O^SF  industry  through  concentration* 
based  rather  than  mass-based  limits  due 
to  the  complexity  and  variable 
production  within  the  industry  (id.  at 
63907).  EPA  recognized  at  the  time  that 
the  concentration-based  approach 
involved  a  trade-ofi,  permitting  broader 
industry  coverage  but  diminishing  the 
opportunity  to  promote  recycle  on  a 
national  level.  This  diminished 
opportunity  arises  because  the 
concentration-based  approach  does  not 
focus  on  specific  product/processes  but 
regulates  tlurough  end-of-pipe  limits 
imposed  on  broad,  general  subcategories 
of  production  (id.).  EPA  concluded  at 
the  time,  and  continues  to  believe,  that 
the  attempt  to  regulate  the  OCPSF 
industry  trough  the  analysis  and 
regulation  of  individual  product/ 
processes  is  simply  infeasible. 

As  EPA  has  explained,  the 
concentration-based  approach  did  not 
mean  that  recycling  and  reuse  of 
wastewater  would  not  be  encouraged 
individual  plants.  Rather,  the  guideline 
is  structured  so  that  recycling  and  reuse 
evaluations  will  be  made  on  a  facility- 
by-facility  basis  (which  is  the  only  way 
they  can  be  made)  by  the  permit  writer 
or  control  authority,  rather  than  through 
the  national  guideline  (id.).  In  both  the 
Development  Document  accompanying 
the  final  OCPSF  guideline  and  in 
subsequent  guidance,  EPA  provided 
guidance  to  permit  writers  in  using  flow 
reduction  as  the  basis  to  set  permit 
limits  (id.).  Elsewhere  in  toaay's 
preamble,  EPA  discusses  this  guidance 
hirther  and  mges  permit  writers  to 
carefully  evaluate  the  opportunities  for 
wastewater  recycle  and  reuse  at 
individual  plants. 


EPA  believes  the  detailed  technical 
review  it  has  performed  fully  complies 
with  the  Fifth  Circuit's  remand  and  the 
Clean  Water  Act.  EPA  developed  a 
600.000-page  record  for  the  C^SF  rule 
and,  based  on  this  record,  has 
determined  that  the  potential 
opportunity  for  total  recycle  in  the 
OCPSF  industry  is  extremely  limited.^ 

In  this  situation,  EPA  believes  it  has 
discretion  to  determine  the  utility  of 
undertaking  extensive  additional  data 
collection  and  technical  analyses  and, 
in  this  sense,  believes  it  is  appropriate 
to  consider  the  “practicability"  to  the 
Agency  of  developing  the  te<^ology 
bases  for  zero  dis^arge  standards.  The 
Fifth  Circuit,  based  upon  its 
understanding  of  the  OCPSF 
administrative  record,  ordered  EPA  to 
reconsider  the  appropriateness  of  zero 
discharge  standanis  through  recycling. 
EPA  has  done  that  and  does  not  believe 
the  remand  imposed  an  obligation  to 
xmdertake  significant  new  data 
collection  and  analysis  where,  based  on 
its  review  of  the  administrative  record. 
EPA  does  not  believe  that  a  zero 
discharge  standard  based  on  recycle 
would  be  feasible  for  more  than  a  few 
of  the  product/processes  in  the  OCPSF 
industry.  See  CMA  v.  EPA,  870  F.2d  at 
209  (upholding  EPA  determination  not 
to  establish  BIT  limitations  based  on 
polishing  ponds  following  biological 
treatment  where  EPA  determined  that, 
although  17  plants  successfully 
employed  ponds,  the  experience  of 
these  plants  could  not  be  transferred  to 
other  plants  in  the  OCPSF  industry  due 
to  the  diversity  of  OCPSF  wastewater 
characteristics). 

C.  Appropriate  BAT  Subcategorization 

In  its  comments,  NRDC  argues  that 
EPA's  establishment  of  the  BAT 
subcategorization  scheme  violates  the 
Clean  Water  Act  because  it  allows  the 
discharger  to  choose  the  technology 
basis  for  the  BAT  limitations  based  on 
whether  the  discharger  installs  end-of- 
pipe  biological  treatment  to  comply 
with  the  BPT  limitations.  EPA  disagrees. 
As  a  general  matter.  NRDC  is  correct  in 
stating  that  it  is  EPA's  responsibility  to 
identify  the  best  available  technology 
and  to  establish  limitations  based  on  its 

*  EPA  notes  that  the  1987  Development  Document 
accompanying  the  final  OCPSF  guideline  stated  that 
“(rlecycling  systems  can  achieve  significant 
pollutant  load  reductions  or  zero  discharge  at 
relatively  low  cost,"  at  VD-a.  Based  on  EPA's 
comprehensive  re-evaluadon  of  the  OCPSF  record 
and  technical  analysis  in  response  to  the  remand, 
this  statement  is  incorrect.  R^cle  is  widely 
practiced  in  the  industry  and,  depending  on 
individual  plant  processes  and  configurations,  can 
achieve  sig^ficant  pollutant  load  reductions. 
However,  recycle  alone,  except  in  very  limited 
drcunutances,  does  not  achieve  zero  discharge. 


application.  However,  as  EPA  explained 
in  its  proposal,  the  Agency  concluded 
that  it  was  not  feasible,  necessary  or 
desirable  to  eliminate  or  limit  the 
applicability  of  the  Subpart  J,  non-end- 
of-pipe  biological  treatment 
subcategory.  Based  upon  these 
determinadons,  as  described  in  the 
proposal  and  below,  EPA  believes  the 
sub^tegorization  sdieme  represents  the 
best  approach  for  the  CXIPSF  industry 
and  is  a  lawful  application  of  EPA's 
discretion  in  selecting  BAT.  EPA  does 
not  believe  the  Clean  Water  Act  requires 
the  Agency  to  develop  a  scheme  which 
is  not  technically  defensible  and  which 
would  create  undesirable  treatment 
incentives  within  the  regulated 
community. 

NRDC  ioentifies  three  alternatives  to 
the  present  scheme  that  it  considers 
valid.  Each  is  addressed  in  turn. 

1.  BOD  Floor 

First,  as  explained  above  in  Section 
IV,  NRDC  suggests  that  EPA  should 
develop  a  BOD  “floor"  (i.e.,  a  minimiun 
BOD  level)  to  limit  the  applicability  of 
Subpart ).  However,  as  l^A  explained 
in  the  proposal,  the  development  of  a 
floor  is  technic^ly  infeasible  due  to  the 
lack  of  a  theoretical  minimum  BOD 
level  for  sustaining  biological  treatment 
and  the  great  variability  of  OCPSF 
production  and  wastewater 
characteristics. 

EPA  received  a  number  of  comments 
supporting  its  conclusion  that  it  would 
be  infeasible  to  establish  a  BOD  floor  for 
the  OCPSF  industry.  CMA  points  out 
that  there  are  a  number  of  factors  that 
affect  a  plant's  ability  to  operate  a 
biological  treatment  system  effectively, 
including  not  only  the  plant’s  BOD  load 
but  also  the  variability  of  the  plant’s 
waste  concentration,  wastewater  flows, 
and  chemical  composition  and 
treatability  (CMA  Comments  at  9).  The 
Synthetic  Organic  Chemicals 
Manufacturing  Association  (SOCMA) 
states  that,  even  though  it  may  be 
theoretically  possible  to  establish  a  BOD 
floor  under  steady-state  laboratory 
conditions  for  a  particular  waste  stream, 
it  would  be  futile  to  try  to  establish 
cutoffs  for  the  large  number  of  full  scale 
production  facilities  in  the  highly 
complex  and  diverse  OCPSF  industry 
.  (SOCMA  Comments  at  11).  The  Society 
I  of  the  Plastics  Industry  (SPI)  agrees  with 
EPA’s  view,  presented  in  the  proposal, 
that  process  streams  in  the  OCPSF 
industry  “may  change  frequently  and 
dramatically"  (SPI  Comments  at  2). 

EPA  continues  to  believe  that  the 
complexity  of  the  industry  and  the 
frequent  changes  in  production  and 
wastewater  characteristics,  as  described 
in  the  proposal  and  in  comments,  make 
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it  infeasible  to  establish  a  BOD  floor  for 
the  operation  of  biological  treatment 
systems.  While  a  given  plant  may  be 
able  to  operate  a  biological  system  at  a 
given  long-term  average  BOD  level,  that 
does  not  assure  that  another  plant  with 
the  same  long-term  average  BOD  level, 
but  with  a  diflerent  waste  stream 
composition  or  varying  BOD  levels,  will 
also  be  able  to  operate  a  biological 
system. 

The  feasibility  of  establishing  a  floor 
is  further  limited  by  the  complexity  of 
the  OCPSF  indust^  and  EPA’s 
consequent  inability  to  develop  a 
detail^  knowledge  of  the  production 
practices  and  other  factors  affecting 
wastewater  treatment  at  each  OCPSF 
plant.  In  the  face  of  this  complexity, 

EPA  based  the  OCPSF  giudelines  on  a 
number  of  simplifying  assumptions  and 
conclusions  (see,  e.g.,  56  FR  at  63901). 
For  example,  in  view  of  the 
fundamental,  delicate  inter* 
relationships  among  conventional, 
toxic,  and  non*conventional  pollutant 
controls,  EPA  developed  a  scneme 
under  which  it  recognized  that  different 
plants  would  exercise  discretion  to 
adopt  plant-specific  treatment 
configurations  in  order  to  comply  with 
the  promulgated  BPT  and  BAT  limits 
(id.  at  62901-02).  Without  a  more 
detailed  working  knowledge  of 
individual  plants,  which  would  be 
extraordinarily  difficult  to  develop,  the 
establishment  of  a  BOD  floor  or  series  of 
floors  that  would  require  plants  to 
install  end-of-pipe  biological  treatment 
systems  would  likely  interfere  with  the 
comprehensive  waste  management 
systems  that  have  been  appropriately 
instituted  at  individual  plants. 

Moreover,  as  EPA  explained  in  the 
proposal,  the  Agency  does  not  believe  it 
is  necessary  to  establish  a  BOD  floor 
because  plants  that  need  to  achieve 
significant  BOD  reductions  will 
generally  be  motivated  by  economic 
considerations  to  install  biological 
treatment  over  the  more  costly 
alternatives.  In  addition,  as  explained  in 
the  proposal,  the  existence  of  Subpart  J 
will  not  result  in  significantly  increas^ 
discharges  of  pollutants  to  the 
environment  over  Subpart  L  Based  on 
EPA's  1991  survey  of  tne  84  direct 
discharge  plants  that  did  not  have  end- 
of-pipe  biological  treatment  at  the  time 
of  promulgation  of  the  OCPSF 
guideline,  EPA  concluded  that  47  of  the 
plants  have  not  installed  biological 
treatment  to  comply  with  the  OCPSF 
guideline  (April  26, 1991  memorandum 
to  the  December  6, 1991  Public  Record; 
“Current  Status  of  Direct  Non-Biological 
Facilities,"  R.00365-428).  (This  is  more 
than  the  23  plants  projected  at  OCPSF 
promulgation  to  comply  without 


installing  biological  treatment.)  The 
maximxim  projected  increased  loadings 
of  the  OCPSF-regulated  toxic  pollutants 
to  receiving  waters  associated  with 
these  plants’  complying  with  Subpart ) 
rather  than  Subpart  I  is  estimated  to  be 
2,471  Ibs/yr  for  the  47  plants  that  have 
not  installed  end-of-pipe  biological 
treatment  as  of  April  1991.  These 
estimates  are  lower  than  the  comparable 
estimates  presented  at  proposal  because 
they  account  for  the  incidental  removals 
of  the  four  pollutants  that  are  not 
regulated  under  Subpart  J  (the  proposal 
noted  that  the  estimates  presented  were 
high  because  incidental  removals  were 
not  accounted  for  (56  FR  at  63901)). 
These  pollutants  appear  in  waste 
streams  with  other  pollutants  that  are 
regulated  by  Subpart  J  limits  based  on 
in-plant  biological  and/or  activated 
carbon  treatment,  and  are  incidentally 
removed  by  these  technologies  (April 
29, 1993  memorandum  to  the  OCPSF 
Public  Record  “Toxic  Pollutant 
Loadings  for  the  47  Projected  Subpart  J 
Plants).  (Tbe  total  estimated  industry 
loadings  (before  BAT  and  PSES)  are 
24,166,480  Ibs/yr;  projected  loadings 
after  compliance  are  571,723  Ibs/yr,  56 
FR  at  63901.)  In  addition,  as  explained 
in  the  propoMl  1,188  Ibs/yr  (48  percent) 
of  the  additional  removals 
accomplished  by  Subpait  I  are  projected 
to  result  firom  volatilization  of  the 
pollutants  into  the  air  during  end-of- 
pipe  biological  treatment. 

In  addition.  EPA  believes  that  a  BOD 
floor  would  be  undesirable  in  that  it 
would  likely  result  in  irrational  and 
undesirable  wastewater  treatment  and 
waste  management  decisions.  In 
particular,  as  explained  in  the  proposal, 
EPA  is  concerned  that  plants  that  would 
otherwise  be  able  to  control  BOD  and 
TSS  levels,  and  thereby  comply  with 
BPT,  through  in-plant  product  and  by¬ 
product  recovery  or  other  source  control 
measures  would  eliminate  or  otherwise 
reduce  the  effectiveness  of  these  in- 
plant  controls  in  order  to  ensure 
sufficient  organic  matter  to  operate  a 
biological  system,  or  to  operate  such  a 
system  in  a  cost-effective  fashion.  Even 
if  a  BOD  floor  could  be  developed,  e.g., 
based  on  raw  waste  BOD  load,  such  a 
structure  would  create  incentives  to 
maximize  BOD  at  the  end-of-pipe.  One 
of  the  distinguishing  features  of  the 
OCPSF  industry,  noted  throughout 
EPA’s  development  of  the  0(7SF 
guideline,  is  the  variability  of 
wastewater  characteristics  at  individual 
plants,  including  BOD  levels,  and  the 
need  for  plants  to  take  protective 
measures  to  ensure  stable,  healthy 
populations  of  microorganisms  to 
bi^egrade  the  organic  pollutants  in 


their  waste  streams  (e.g.,  56  FR  at 
63900).  Plants  that  are  required  to 
comply  with  BAT  limits  most  readily 
achieved  through  end-of-pipe  biological 
treatment  will  often  have  the  incentive 
to  maximize  end-of-pipe  BOD  levels  to 
assure  consistently  adequate  BOD  levels 
to  sustain  biological  treatment  in  the 
face  of  variability. 

In-plant  source  controls  can  recover 
valuable  manufacturing  by-products 
(thus  eliminating  these  by-products  as 
wastes),  reduce  or  eliminate  waste 
streams,  reduce  in-plant  and  end-of- 
pipe  treatment  costs,  and  reduce  or 
eliminate  pollutants  inhibitory  or  not 
amenable  to  end-of-pipe  treatment 
systems.  Process  mt^fications, 
improved  instrumentation,  added 
operator  training,  and  solvent  recovery 
as  well  as  water  reuse,  recovery,  end 
recycle  are  the  first  considerations  in 
the  waste  management  and  wastewater 
treatment  process  (Proposal 
"Development  Do^ment  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Organic  Chemicals  and  Plastics 
and  Synthetic  Fibers  Point  Source 
Category,”  (EPA  440/1-83/009-b), 
February  1983  (hereafter  referred  to  as 
1983  DD,  Vol.  I  pp  119  to  122,  Vol  fl  pp 
Vn-1  to  2;  1987  DD  pp  VH-l  to  10). 

Simple  good  housekeeping,  such  as 
proper  maintenance  and  clean-up 
practices,  contribute  to  reduced 
pollutant  loadings.  In  addition  to  these 
water  use  techniques  and  best 
management  practices,  certain  in-plant 
treatment  tec^ques,  such  as  steam 
stripping,  recover  valuable  products  and 
effectively  eliminate  pollutants  firom  a 
plant’s  waste  stream. 

EPA  believes  these  in-plant  waste 
management  practices  are  generally 
preferable  to  the  alternative  of  letting 
pollutants  remain  in  the  waste  stream  to 
be  removed  by  end-of-pipe  treatment.  In 
the  1983  OCPSF  proposal,  EPA 
discussed  the  advantages  of  a  regulatory 
scheme  that  focuses  on  in-plant  controU 
rHker  than  end-of-pipe  treatment: 

"Such  an  emphasis  would  result  in  a 
reduction  of  the  overall  pollutant  i 

release  through  various  environmental  t 

media  that  might  otherwise  occur 
through  a  heavier  reliance  on  end-of- 
pipe  biological  treatment.  For  example,  | 
biological  treatment  can,  in  some  ! 

instances,  cause  the  transfer  of  some  I 

volatile  organic  pollutants  from  the  1 
wastewater  to  the  air,  and  the  | 

adsorption  of  some  other  organic  ! 

pollutants,  as  well  as  metals,  to  the  1 
biological  sludge,  which  is  then  I 

disposed  of  through  methods  which  1 
may  affect  other  media.  While  some  in- 
plant  physical/chemical  controls  may 
similarly  transfer  pollutants  to  other 
media  *  *  *,  other  in-plant  controls 
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and  treatments  return  at  least  some 
pollutants  to  the  process,  thweby 
minimizing  total  environmental 
releases"  (48  FR 11838;  March  21, 

1983). 

In  addition,  the  reduction  of  pollution 
or  treatment  of  pollution  in 
concentrated  waste  streams  close  to  the 
process  source  is  more  efficient  and 
often  less  energy-intensive  than  end-of- 
pipe  biological  treatment  of  combined 
waste  streams  (which  is  a  relatively 
energy-intensive  treatment  method),  and 
EPA  intended  under  the  CXIPSF 
guideline  that  plant  managers,  who  will 
have  a  far  better  working  ^owledge  of 
the  optimal  treatment  configurations  for 
individual  plants  than  EPA  can  acquire, 
have  the  discretion  to  weigh  such 
factors.  EPA  is  reluctant  to  establish  a 
scheme  that  discourages  plants  firam 
doing  what  it  would  otherwise 
encourage  them  to  do,  which  is  to 
reduce  pollutants  at  the  source,  recycle 
waste  streams  to  the  extent  practicable, 
or  treat  pollutants  close  to  the  source 
when  that  is  the  most  efficient  treatment 
alternative.  SOCMA,  in  its  comments,  at 
12,  raises  a  similar  concern,  stating  that 
limitation  of  Subpart  J  would  prevent 
dischargers  from  selecting  alternative 
in-plant  controls  and  techniques  such  as 
recycling,  waste  reduction  and  material 
recovery. 

EPA  IS  especially  reluctant  to  change 
the  structure  of  the  OCPSF  guideline  as 
suggested  by  NRDC  at  this  point,  more 
than  five  years  after  promulgation.  Most 
plants  in  the  industry  are  now  required 
to  be  in  compliance  with  all  of  the 
OCPSF  limitations  and  standards 
including  the  6PT  limits.  Many  of  these 

{)lants  may  not  have  sufficient  BOD 
evels  to  operate  end-of-pipe  biological 
treatment  systems.  Compliance  with  the 
OCPSF  subcategorical  “maximum  for 
monthly  average"  and  “maximum  for 
any  one  day"  BOD  limitations  requires 
plants  to  a^ieve  long-term  aimud- 
average  BOD  effluent  levels  ranging 
from  12  to  41  mgA  depending  on  the 
subcategory  or  subcategory  mix  for  any 
plant  (12  mg/1  BOD  for  Other  Fibers,  16 
for  Rayon  and  Thermoplastics,  20  for 
Commodity  Organics,  23  for  Bulk 
Organics.  30  for  Specialty  Organics,  and 
41  for  Thermoplastics;  p  VII-176,  Vol.  I, 
1987  DD).  These  levels  are  below  the 
levels  for  which  the  Agency  has  data 
demonstrating  the  feasibility  of 
biological  treatment.  The  OCPSF  record 
has  BOD  data  for  98  plants  with  end-of- 
pipe  biological  treatment.  The  influent 
long-term  average  BOD  levels  for  these 
plants  ranged  from  60  mgA  (a  single 
plant)  to  9,420  mgA,  with  only  12  plants 
mIow  125  mg/1.  (The  Agency’s  field 
sampling  efforts  identified  one 
additional  plant  with  a  two-week 


average  influent  value  of  37  mgA,  but 
this  value  may  not  be  representative  of 
the  plant’s  long-term  average  influent 
BOD  concentration.)  Thus,  plants  that 
have  achieved  compliance  with  BPT 
without  the  \ise  of  end-of-pipe 
biological  treatment  would  ^ely  have 
to  (and,  in  any  event,  would  likely  have 
the  incentive  to)  eliminate  the  in-plant 
source  controls  and/or  cease  operation 
of  the  in-plant  treatment  systems  they 
have  installed  in  order  to  elevate  their 
BOD  levels.  EPA  does  not  believe  this 
is  a  rational  regulatory  resxilt. 

NRDC  suggests,  based  on  the  (XIPSF 
record,  that  even  in  instances  of  low 
BOD  levels,  nutrient  addition,  pure 
oxygen,  or  extended  aeration  could  be 
used  to  operate  end-of-pipe  biological 
treatment  systems.  However,  as  EPA 
explained  in  the  December  1991 
proposal,  these  practices  are  not 
generally  applicable  substitutes  for 
sufficient  BOD  to  sustain  biological 
treatment.  In  their  comments,  CMA,  at 
pp  11-12,  and  Ashland  Chemical,  at  p 
3,  agree.  Tlie  several  brief  references 
identified  by  NRDC  to  practices  used  in 
the  OCPSF  industry,  out  of  the  600,000- 

age  OCPSF  record,  do  not  provide  a 

asis  to  treat  these  techniques  as 
“available  technologies"  on  which  EPA 
could  base  limits. 

EPA  agrees  with  CMA’s  assessment 
that  the  pure  oxygen  variation  of 
activated  sludge  biological  treatment 
ofiers  no  particular  advantages  because 
it  is  not  used  to  treat  iow^strength  (i.e., 
low  BOD)  wastewaters  (CMA  Comments 
at  11).  The  pure  oxygen  activated  sludge 
variation  generally  treats  widely 
fluctuating  organic  loadings  and  high- 
strength  wastewaters  more  effectively 
than  “standard"  activated  sludge 
designs.  CMA  also  notes  that  high 
oxygen  transfer  rates  in  the  aeration 
basins  due  to  the  use  of  pure  oxygen 
assure  that  sufficient  oxygen  is  available 
for  biological  removal  of  organics  with 
high  biomass  populations.  However, 
hi^  biomass  concentrations  can  only  be 
acmeved  when  ample  biodegradable 
organic  compounds  (BOD)  are  available 
in  the  wastewater.  Pure  oxygen 
activated  sludge  treatment  is  not  a 
solution  for  biological  treatment  of 
wastewater  with  low  raw  waste  BOD 
concentrations.* 

In  the  case  of  extended  aeration, 
which  is  a  variation  of  the  complete  mix 
activated  sludge  design,  low  organic 
loadings  and  long  aeration  times  permit 
more  complete  wastewater  degradation 
and  partial  aerobic  digestion  of  the 
microorganisms  (p  Vtt-63,  Vol.  1, 1987 
DD).  However,  as  CMA  also  notes, 
effective  extended  aeration  operation 
requires  a  wastewater  with  sufficient 
organic  substrate  to  form  a  biomass  that 


can  be  flocculated  and  kept  in  the 
treatment  system  for  extended  periods 
of  time.  Wastes  with  low  BOD  may  not 
generate  enough  biomass  that  can  be 
settled  from  the  treated  effluent  by 
gravity  and  recycled  to  the  aeration 
basin.  In  the  case  of  insiifficient  raw 
waste  BOD,  the  biological  solids  would 
wash  out  of  the  system,  and  extended 
aeration  operation  would  not  work. 

(CMA  comment  at  12).  Extended 
aeration  treatment  is  not  a  substitute  for 
an  adequate  BOD  level,  and,  as 
discussed  above,  whether  an  extended 
aeration  system  or  any  other  type  of 
biological  system  were  used,  the  BOD 
level  that  would  be  sufficient  to  sustain 
biological  treatment  would  vary  from 
plant  to  plant. 

NRDC  also  misunderstands  the 
function  and  purpose  of  “nutrient 
addition."  As  generally  practiced  in  the 
OCPSF  industry,  nutrient  addition  is  the 
process  of  adding  nitrogen  or 
phosphorous  in  a  chemically  combined 
form  to  a  waste  stream,  (p  )W-14,  Vol. 
n,  1987  DD)  These  nutrients  are 
analogous  to  vitamins;  they  may  help  a 
viable  biological  system  operate 
optimally,  but  they  are  not  a  substitute 
for  adequate  substrate  or  “food."  CMA’s 
comments  state  that  it  is  possible  to  add 
supplemental  organic  substrate  to  a 
treatment  system,  but  this  practice  is  at 
odds  with  the  purpose  of  effluent 
treatment.  CMA  also  correctly  observes 
that  the  addition  of  readily 
biodegradable  substrate,  such  as 
molasses,  to  a  low  strength  wastewater 
does  not  ensure  the  grov^  of  an 
activated  sludge  that  is  capable  of 
effectively  removing  organic  toxic 
pollutants.  The  biomass  must  be 
acclimated  to  the  same  or  similar 
compounds  that  must  be  removed.  This 
may  create  the  need  to  add  toxic 
pollutants  to  the  wastewater  to  assure 
that  they  can  be  removed  consistently 
by  the  treatment  system.  (CMA 
Comments  at  12.)  EPA  is  not  aware  that 
this  technique  is  practiced  in  the  OCPSF 
industry,  and  does  not  encourage  it.  The 
Agency  believes  that  the  framework  of 
the  0(7SF  regulation  should  encourage 
plants  to  minimize  the  overall 
generation  of  raw  wastes  rather  than 
create  an  incentive  to  increase  the 
discharge  of  “biodegradable" 
compounds  to  ensure  the  operation  of 
biolomcal  treatment  systems. 

Witn  respect  to  these  suggested 
solutions  to  low  BOD  levels.  NRDC 
argues  that  EPA  has  based  its 
rulemaking  on  ignorance,  and  that  the 
Agency  was  obligated  to  collect 
additional  information  or  perform 
additional  technical  analyses  to  evaluate 
whether  nutrient  addition  or  other 
techniques  might  be  a  substitute  for  low 
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BOD.  EPA  disagrees.  EPA  has  evaluated 
these  options,  based  on  the  voluminous 
OCPSF  record  and  on  comments 
received,  and  does  not  believe  they  are 
viable  substitutes  for  adequate  BOD. 
Rather,  they  are  approaches  that,  imder 
plant-specific  circumstances,  can  be 
used  to  improve  the  operation  of 
biological  treatment  systems.  EPA  does 
not  have  an  obligation  to  collect  data 
and  perform  extensive  technical 
analyses  to  investigate  options  that  it 
does  not  believe  provide  viable  bases  for 
technology-based  limits  in  a  national 
guideline. 

More  generally.  NRDC  argues  that 
EPA  has  performed  a  “paper  review”  in 
response  to  the  Fifth  Circuit’s  remand 
rather  than  collecting  additional  data 
and  performing  additional  technical 
analyses  regar^g  the  feasibility  of 
establishing  a  BOD  floor.  NRDC  believes 
that  EPA  should  have  evaluated  the 
plants  that  have  not  installed  end-of- 
pipe  systems  to  determine  a  BOD  floor 
for  the  subcategory.  Again,  EPA 
disagrees.  EPA  conducted  a  detailed 
technical  re-evaluation  in  response  to 
the  Court’s  remand  and  concluded  that 
the  present  subcategorization  scheme  is 
the  best  approach  for  the  OCPSF 
industry;  ^A  does  not  believe  the 
establishment  of  a  BOD  floor  is 
necessary  or  desirable. 

In  addition,  Q*A  does  not  read  into 
the  Fifth  Circuit’s  remand  the  same 
requirements  as  NRDC  does.  The  court 
remanded  the  subcategory  scheme  “for 
notice-and-comment  proceedings,”  and 
remarked  that  such  proceedings  may 
disclose  that  NRDC’s  suggestions  are 
neither  necessary  nor  feasible  (870  F.2d 
at  236).  Prior  to  publishing  the 
December  1991  proposal,  EPA 
conducted  an  in-depth  review  of  its 
OCPSF  database,  an  extensive  literature 
search,  and  additional  pollutant 
loadings  analyses  to  evaluate  NRDCs 
suggestions.  The  Agency  does  not 
believe  that  the  Court’s  remand,  the 
Clean  Water  Act  or  general  principles  of 
administrative  law  require  EPA  to 
collect  data  and  perform  extensive 
additional  analyses  where,  based  upon 
the  information  before  it,  the  Agen^ 
concludes  that  such  efforts  are  not  likely 
to  be  valuable. 

The  Qean  Water  Act  authorizes  EPA 
to  consider  non-water  quality 
environmental  impacts  (including 
energy  requirements)  and  other  factors 
EPA  aeems  appropriate  in  setting  BAT 
limits.  CWA  304(b)(2)(B).  EPA  believes 
it  has  discretion  to  create  a  BAT  scheme 
that  does  not  discourage  plants  from 
complying  with  BPT  through  in-plant 
source  control  and  treatment,  with  the 
potential  to  recover  product  and  by- 
prodiict  and  otherwise  to  reduce 


pollution  at  the  source.  EPA  continues 
to  believe  that  the  current  BAT 
subcategorization  scheme  is  the 
appropriate  scheme  for  the  OCPSF 
industry. 

2.  Subcategory  Limited  to  Certain 
Processes 

Alternatively,  NRDC  ar^es  that  EPA 
should  limit  subpart  J  to  mose  processes 
for  which  an  adequate  showing  of  low- 
BOD  wastewater  ^  been  created 
through  industry  comments,  such  as  the 
chlorosolvent  industry.  NRIX]  argues 
that  EPA  has  impermissibly  extended 
subpart  J  beyond  the  scope  of  the 
comments  and  data  that  support  it  EPA 
disagrees.  The  OCPSF  record  supports 
the  conclusion  that  the  phenomenon  of 
low  BOD  levels  is  not  limited  to 
specified  industry  segments;  rather,  low 
BOD  wastewater  may  occur  throughout 
the  OCPSF  industry.  Therefore,  EPA 
believes  the  availability  of  subpart } 
should  not  be  limited  to  specific 
industry  se^ents. 

As  NKDCnotes,  the  specific 
comments  and  data  during  the  1987 
OCPSF  rulemaking  with  respect  to  low 
BOD  levels  related  principally  to  the 
chlorosolvent  industry.  Nonetheless, 

EPA  had  already  concluded  that  the 
characteristics  associated  with  low  BOD 
levels  extended  beyond  chlorosolvent 
manufacture  to  other  generic  process 
chemistry  and  other  product/processes. 
In  response  to  the  Halogenated  Solvent 
Industry  Alliance  1985  comment  that 
EPA  should  set  separate  BAT 
limitations  for  stand-alone 
chlorosolvent  production  plants  because 
biological  treatment  methods  are  not 
used  and  would  be  ineffective  if  used, 
EPA  declined  to  establish  a  subcategory 
limited  strictly  to  chlorosolvent  plants, 
recognizing  that  other  types  of  f^lities 
are  also  expected  to  have  low  BOD 
levels  (1987  Public  Record  comment 
response  No.  254,  R103.160). 

In  1983,  the  Agency  had  studied  46 
generic  OCPSF  process  groups  and  their 
potential  to  generate  various  BOD 
loadings.  The  study  identified  19 
generic  processes  expected  to  generate 
wastewater  of  relatively  low  BOD  when 
refractory  chemical  species  predominate 
in  the  wastewater  and  when  relatively 
few  chemical  species  are  present  in  the 
wastewater  (1983  DD,  VoL  L  p  63-68). 
EPA  concluded  at  the  time  that  the 
manufacture  of  halogen  compoimds  in 
general,  not  just  chlorosolvents  in 
particular  (chlorosolvents  are  included 
amcmg  halogen  compounds),  tend  to 

f'enerate  relatively  low  raw  waste  BOD 
evels.  Other  generic  process  groups  that 
tend  to  produce  wastewater  with  tne 
lowest  TOD  concentrations  include 
alkylation,  isomerizaticm, 


polymerization  (bulk  &  addition),  and 
phosgenation  (j'd.).  Plants  with 
manufactiuing  activity  limited  to  these 
groups  generally,  but  not  always, 
produce  wastewater  with  relatively  low 
TOD  concentrations. 

Further  analysis  following  the  1983 
OCPSF  proposal  revealed  that,  although 
generic  process  groups  provide  a  rou^ 
correlation  with  raw  waste  BOD  levels, 
individual  product/processes  within  the 
generic  process  groups  exhibit  widely 
varying  raw  waste  BOD  levels,  and 
generic  process  groups  cannot  be 
confidently  classified  as  “low-BOD”  or 
“high-BOD”  raw  waste  groups.  For 
example,  even  within  the  low  BOD 
halogenation  group,  there  is  a 
significant  variation  of  raw  wastewater 
BOD  concentrations— chlorobenzene 
processing  averaged  20  mgA  BOD  and 
trichloroethylene  averaged  36  mg/1 
BOD;  however,  2-dichloroethane 
averaged  1,869  mg/1  BOD  (Appendix  S, 
draft  “Contractors  Engineering  Report 
Analysis  of  Organic  Chemicals  and 
Plastics/Synthetic  Fibers  Industries,” 
November  1981,  pp  S-1839,  S-3301, 
and  S-2084,  respectively).  Similar 
variability  exists  among  the  product/ 
processes  within  the  generic  process 
chemistry  groups  that  are  projected  to 
generate  the  highest  levels  of  TOD.  For 
example,  within  the  high  BOD 
esterification  group,  n-butyl  acrylate/ 
ethylhexyl  acrylate  processing  averaged 
5,481  m^l  BOD  and  dimethyl 
terphthalate  processing  averaged  1,310 
m^l;  however,  n-butyl  methacrylate 
processing  averaged  4  mg/1  (id.,  pp  S- 
1,666,  S-2,166,  and  S-1.770, 
respectively). 

In  supporting  EPA’s  current  BAT 
subcategorization  scheme,  CMA 
observed  (and  EPA  agrees)  that  the 
Subpart  J  limits  cannot  be  confined  to 
a  small  number  of  subcategories  since 
low-BOD  wastewaters  may  occur  across 
various  subcatemries,  citing  data  from 
the  OCPSF  database  showing  low  BOD 
levels  across  a  range  of  product  groups 
(CMA  Comment,  pp  3-4). 

Thus,  generic  reaction  chemistry  and 
general  product  groups  are  incomplete 
predictors  of  the  raw  wastewater 
characteristics  necessary  to  support 
effective  biological  treatment  EPA 
believes  that  the  phenomenon  of  low 
BOD  levels,  and  the  availability  of 
Subpart ),  cannot  be  limited  to  certain 
indust^  segments,  and.  as  explained 
above,  believes  that  sudi  a  liinitation 
would  create  undesirable  incentives  in 
other  industry  segments.^ 


*NRDC  slmiUriy  argues  diat  BOD  leveb  In  the 
OCPSF  industry  gene^ly  appear  hl^  and  low 
BCK)  ¥raste%vater  appears  ooncwitrated  in  die  sen 
or  alternadve  discharge  categories  (citing  the  1987 
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3.  FDF  Variance  Alternative 

Finally,  NRDC  argues  that  EPA  should 
eliminate  Subpart }  altogether  and 
address  low-BOD  situations  through 
fundamentally  different  &ctors  (FDF) 
variances  (or  maintain  the  Subpart  but 
apply  it  only  where  a  site-specific 
showing  of  necessity  is  made).  However, 
as  explained  above,  EPA  believes  the 
current  subcategorization  scheme 
appropriately  reflects  the  potential  for 
low  BOD  levels  throughout  the  OCPSF 
industry.  Moreover,  the  current 
subcategorization  scheme  does  not 
discourage  source  control  and  other  in- 
plant  waste  management  techniques. 

EPA  has  discretion  in  determining 
whether  to  accormt  for  industry 
characteristics  through 
subcategorization  or  through  the  FDF 
process.  In  this  instance,  ^A*s  decision 
to  subcategorize  the  industry  was 
rational  and  within  its  discretion,  for 
the  reasons  explained  above. 

D.  Applicability  of  the  Revised  Pass- 
Through  Methodology 

A  number  of  industry  commenters 
supported  the  Agency’s  proposed 
conclusion  presented  in  the  December 
1, 1992  NOA  that  phenol  and  2,4- 
dimethylphenol  do  not  pass  through 
POTWs,  but  urged  that  &e  modihed 
pass  through  analysis  used  to  reach  that 
conclusion  be  applied  to  the  remaining 
11  remanded  PS^  pollutants  to 
determine  that  they  also  do  not  pass 
through.  EPA  disagrees,  for  the  reasons 
explained  below. 

DD  at  IV-30-36  and  V-32-33).  However,  the  tables 
cited  by  NRDC  display  mean,  aggregated  BCH) 
values  for  plants  within  different  subcategories,  and 
do  not  reflect  variability  of  plants  within  the 
subcategories.  For  example,  Table  V-20, 1967  DD 
at  V-32,  shows  a  mean  BOD  value  for  62  direct 
discharge  thermoplastics  plants  (Part  414,  Subpart 
D)  of  725.190  mg/l.  Despite  this  relatively  high 
mean,  individual  plants  within  the  Subrategory 
will  exhibit  a  broad  range  of  BOD  values,  and  the 
mean  reveals  nothing  about  vdiether  individual 
plants  will  have  sufficient  BOD  levels  to  sustain 
biological  treatment.  As  explained  above,  varying 
BOD  levels  occur  throughout  the  industry,  whether 
the  average  BOD  level  for  a  particular  subcategory 
is  low  or  high.  In  any  event,  the  tables  cited  by 
NRDC  contain  too  little  zero/altemative  discharge 
plant  data  for  any  meanin^l  comparison  between 
regulated  and  zero  discharge  plants.  For  example, 
the  data  base  used  to  display  the  average  raw  waste 
BOD  levels  presented  in  Table  V-20  contained  only 
one  zero  discharge  plant  with  2.26  percent  of  its 
production  in  the  Specialty  Organic  Chemical 
Manufacturing  subrategory.  At  this  plant,  260  mg/ 

1  BOD  in  raw  wastewater  was  attributed  to  Spedalty 
Organic  Chemical  production.  In  contrast,  the  entire 
data  base  used  to  display  average  raw  waste  BOD 
levels  for  the  industry  contained  the  equivalent  of 
60.37  Specialty  Organic  Chemical  plants  on  a 
production-weighted  basis.  The  data  derived  horn 
2.26  percent  of  one  zero  discharge  plant  cannot  be 
meaningfully  compared  with  the  data  from  60.37 
discharging  plants  to  draw  any  conclusion  d)0ut 
the  BOD  levels  mchibited  by  zero  discharge  as 
opposed  to  discharging  f^lities. 


1.  Badcground 

Under  section  307(b)  of  the  Clean 
Water  Act,  EPA  is  required  to 
promulgate  categories  pretreatment 
standard  for  pollutants  which  are 
determined  not  to  be  susceptible  to 
treatment  by  POTWs  or  which  would 
interfere  with  the  operation  of  POTWs 
(33  U.S.C.  1317(b)(1)).  'The  methodology 
EPA  used  to  evSuate  whether  a 
pollutant  is  susceptible  to  treatment 
(i.e.,  whether  it  "passes  tlirough” 

POTWs)  for  purposes  of  establishing 
categorical  pretreatment  standards  for 
the  OCPSF  point  source  category,  as 
well  as  in  previous  guidelines, 
compared  the  median  percent  removal 
of  each  pollutant  of  concern  achieved  by 
direct  dischargers  employing  BAT-level 
treatment  to  the  median  percent 
removal  achieved  by  well-operated 
POTWs  with  secon^ry  treatment  (1987 
DD,  pages  VI-22  to  32).  The  source  of 
EPA’s  data  on  POTW  removals  used  to 
determine  pass  through  was  a  1982 
study  of  the  performance  of  50  POTWs 
(the  50  POTW  Study;  EPA  440/1-82/ 
303). 

Where  EPA  had  data  on  pollutant 
removals  firom  both  POTWs  and  direct 
dischargers,  EPA  relied  exclusively  on  a 
comparison  of  the  percent  removals 
demonstrated  by  the  data  (1987  DD, 
page  VI-23).  If  ^e  data  showed  that 
direct  dischargers  with  BAT-level 
treatment  achieved  a  higher  percent 
removal  of  a  pollutant  than  well- 
operated  POTWs,  then  the  pollutant  was 
determined  to  pass  through,  and  EPA 
established  categorical  pretreatment 
standards  to  regulate  the  pollutant.  If 
the  POTWs  showed  removals  equal  to  or 
greater  than  the  direct  dischargers,  then 
the  pollutant  was  determined  not  to 
pass  through,  except  for  volatile  and 
semi-volatile  pollutants,  for  which  EPA 
determined  that  some  of  the  removals 
firom  the  wastewater  were  accomplished 
as  a  result  of  “air  stripping"  {id.,  p  VI- 
27).  Because  these  removals  were  the 
result  of  transfer  of  the  pollutants  to  the 
air  rather  than  treatment.  EPA  applied  a 
"volatile  override"  to  determine  ^at 
they  passed  through  and  established 
pretreatment  standards  {id.,  p  VI-37). 
EPA  also  applied  the  volatile  override  to 
several  pollutants  for  which  it  lacked 
POTW  removal  data  based  on  its 
professional  judgment  that  these 
pollutants  volatilize  based  on  their 
physical  characteristics. 

In  determining  the  percentage  of  a 
pollutant  that  a  plant  removed,  EPA 
compared  the  concentration  of  the 
pollutant  in  the  influent  to  the 
concentration  in  the  effluent.  Where 
effluent  concentrations  for  either  direct 
dischargers  or  POTWs  were  below  the 


analytical  minimum  level,  usually  10 
ppb,  EPA  assigned  this  value  to  the 
effluent  (id.,  p  VI-23).  Although  the 
actual  concentrations  may  have  been 
below  the  analytical  minimum  level. 

EPA  concluded  that  this  represented  a 
reasonably  conservative  approach,  since 
the  actual  levels  could  not  be 

Justified.  For  phenol  and  2.4- 
imethylphenol,  both  the  direct 
dischargers  and  well-operated  POTWs 
in  EPA’s  data  base  generally  achieved 
effluent  concentration  levels  that  were 
below  the  analytical  minimum  level, 
which  is  10  ppb,  (id.,  p  VII-186). 
Accordingly,  EPA  assigned  10  ppb  to 
the  effluents.  EPA’s  pass  through 
methodology  was  upheld  in  the  OCPSF 
litigation  {CMA  v.  EPA,  870  F.2d  at  243- 
48). 

Allied  Signal,  Inc.  and  other 
commenters  on  the  December  6, 1991 
proposal  argued  that  phenol  and  2.4- 
dimethylphenol  are  highly 
biodegradable  and  are  treated  by 
POTWs  to  the  same  degree  as  direct 
dischargers,  and  that  EPA’s  pass 
through  analysis  for  these  pollutants 
was  therefore  overly  conservative.  The 
commenters  argued  that  the  apparent 
difference  between  direct  discharger 
and  POTW  performance  arises  bom  the 
fact  that  the  direct  dischargers  in  EPA’s 
database  have  significantly  higher 
influent  concentrations  than  the 
POTWs;  as  a  result,  the  direct 
dischargers  show  higher  removals  than 
the  POTWs  because  their  wastewater 
concentration  is  treated  firom  a  high 
concentration  down  to  10  ppb,  whereas 
the  POTWs’  wastewater  is  treated  firom 
a  comparatively  lower  concentration 
down  to  10  ppb.  IThe  commenters  also 
submitted  performance  data  to  support 
their  claims,  which  consisted  of  pilot- 
scale  biological  treatment  studies  as 
well  as  actual  sampling  data  from 
POTWs  that  receive  industrial 
wastewaters  containing  these  two 
pollutants  showing  their  high 
biodegradability. 

EPA  concluded  that  the  commenters’ 
arguments  might  have  merit.  Using  2.4- 
dimethylphenol  as  an  example,  the 
median  percent  removal  of  this 
pollutant  demonstrated  by  direct 
dischargers  was  99.8  percent.  This  was 
based  on  data  bom  four  OCPSF  plants 
with  average  influent  concentrations 
ranging  bom  697  to  29,868  ppb.  and 
with  30  of  37  effluent  values  below  the 
analytical  minimum  level  and  therefore 
assigned  values  of  10  ppb.  For  POTW 
performance,  EPA  had  a  single 
observation  of  a  POTW  with  an  average 
influent  concentration  of  20.5  ppb  and 
an  average  effluent  concentration  below 
the  analytical  minimum  level,  which 
was  also  assigned  a  value  of  10  ppb. 
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Thus,  POTW  removal  was  calculated  at 
51.2  percent,  and  the  pollutant  was 
determined  to  pass  through.  In  this  case, 
the  pass  throu^  determination  may  be 
an  artifact  of  the  diHering  influent 
concentrations  and  does  not  necessarily 
reflect  a  real  difference  in  removals.^ 

In  the  December  1, 1992  NOA,  EPA 
presented  a  comprehensive  assessment 
of  the  available  data  with  respect  to 
phenol  and  2,4-dimethylphenol,  as  well 
as  a  chemical  and  engineering  analysis 
of  the  fate  of  these  two  pollutants  in 
biological  treatment  systems.  Based  on 
this  analysis,  EPA  proposed  to 
conclude,  and  today  has  concluded,  that 
these  pollutants  are  treated  to 
essentially  the  same  levels  by  direct 
dischargers  and  POTWs  and,  therefore, 
do  not  pass  through.  However,  as  the 
Agency  explained  in  the  NOA,  EPA 
generally  is  continuing  to  apply  the 
median  percent  removal  methodology 
used  to  determine  pass  through  at 
promulgation  of  the  OCPSF  guideline 
(57  FR  at  56885).  This  meth^ology  was 
upheld  in  litigation  as  an  appropriate, 
conservative  approach  to  determining 
pass  through  (870  F.2d  at  243-48),  and 
EPA  continues  to  believe  it  is  the  correct 
approach  as  a  general  matter.  EPA 
determined  that  the  approach  is  overly 
conservative  for  the  hi^ly- 
biodegradable  phenol  and  2.4- 
dimethylphenol,  but  believes  it  is 
appropriate  for  the  other  11  remanded 
pollutants.  As  explained  in  the  NOA 
and  below,  EPA  believes  these 
pollutants  are  less  biodegradable  and, 
consequently,  less  readily  treatable  by 
POTWs,  which  typically  have  biological 
treatment  systems  with  much  shorter 
detention  times  than  the  systems 
employed  by  direct  dischargers. 


*  EPA  acknowledged  this  phenomenon  in 
developing  the  OCPSF  rule  and  proposed  several 
modifications  of  the  pass  through  a^ysis, 
including  appljring  a  “removal  differential”  under 
which  EPA  would  determine  that  a  pollutant 
passed  through  only  if  the  analysis  found  a 
difference  between  direct  discharger  and  POTW 
removals  that  exceeded  5%  or  10%  (see,  e.g.,  SO  FR 
29064-65  (July  17, 1965)).  However,  after  carefully 
reviewing  comments  arguing,  among  other  things, 
that  this  approach  would  bias  the  analysis  against 
a  Finding  of  pass  through,  EPA  decided  to  employ 
its  historical  approach  to  pass  through,  with  one 
variation.  In  the  ffnal  OCPSF  rule,  EPA  edited  its 
database  to  exclude  POTWs  with  influent 
concentrations  of  less  than  ten  times  the  analytical 
minimum  level  (typically  100  ppb),  unless  there 
was  no  plant  in  the  data  base  with  influent 
concentrations  that  high,  in  which  case  EPA 
retained  the  20  ppb  cut-off  used  in  previous 
guidelines  (1967  DD  at  VI-33).  This  mitigated  the 
underestimation  of  ronovals  fliat  could  occur  when 
comparing  very  low  influent  concentrations  to  the 
analytical  minimum  level. 


2.  Assessment  of  the  Remanded 
Phthalate  Esters  and  Polynuclear 
Aromatics 

In  the  NOA  and  accompanying 
Technical  Support  Document  (TSD; 
‘Technical  Support  Document  for  the 
Organic  Chemic^s,  Plastics  and 
Synthetic  Fibers  Point  Source  Category 
Notice  of  Availabilitv  of  New 
Information.  November  30. 1992),  EPA 
did  perform  a  data  review  and  technical 
analysis  for  the  other  11  remanded 
pollutants  similar  to  that  performed  for 
phenol  and  2,4-dimethylphenol.  The 
Agency  reviewed  the  available  data  on 
the  removal  of  the  two  phenols  as  well 
as  the  two  other  general  pollutant 
categories  covering  the  remaining  11 
pollutants,  phthalate  esters  (PEs)  and 
polynuclear  aromatics  (PNAs).  l^e 
Agency  also  reviewed  the  available 
literature  on  the  biochemical 
mechanisms  of  biodegradation  for  all  13 
pollutants,  and  investigated  the 
adequacy  of  biological  treatment 
systems  at  POTWs  in  effectively  treating 
these  pollutants  via  biodegradation.  The 
Agency  included  all  of  its  performance 
data  from  various  data  soiirces  as  well 
as  information  collected  from  the 
literature  on  the  biochemical 
mechanisms  of  biodegradation  of  these 
pollutants  in  the  Record  supporting  the 
NOA. 

EPA's  decision  to  modify  its 
traditional  pass  through  methodology 
for  phenol  and  2,4-dimetliylphenol  is 
based  on  EPA’s  conclusion  that  both  the 
data  available  for  these  two  pollutants 
and  the  chemical  and  engineering 
analysis  performed  by  EPA  indicated 
that  the  OCPSF  pass  through 
methodology  is  overly  conservative  for 
these  pollutants.  The  data  and  technical 
analyses  do  not  support  a  similar 
conclusion  for  the  other  11  pollutants. 

EPA's  analysis  focused  first  on  the 
data  fi-om  the  OCPSF  Record  relating  to 
phenol  removal.  A  comparison  of 
median  removals  (the  original  OCPSF 
methodology)  indicated  that  phenol 
passes  throu^  POTWs  (TSD  at  11, 

Table  II-2).  However,  when  EPA 
arrayed  all  of  the  direct  discharge  and 
POTW  data  for  phenol,  it  became 
apparent,  as  explained  in  the  NOA,  that 
the  pass  through  conclusion  was  strictly 
an  artifact  of  the  higher  influent 
concentrations  for  direct  dischargers  in 
EPA’s  database.  Viewing  the  data  as  a 
whole,  POTWs  appeared  to  achieve 
removals  that  are  essentially  equivalent 
to  those  achieved  by  direct  dischargers 
(57  FR  56886-87).  'This  conclusion  was 
confirmed  by  additional  data  EPA 
solicited  from  three  POTWs.  that 
demonstrated  phenol  removals  from 
very  high  influent  concentrations  (e.g.. 


4,043  ppb  at  the  Sheboygan  Regional 
Wastewater  Treatment  Facility)  to  below 
the  analytical  minimum  level.  In 
addition,  as  explained  in  the  NOA  and 
the  accompan)ring  TSD.  EPA 
determined  that  2,4-dimethylphenol 
would  be  removed  by  POTWs  to  the 
same  degree  as  phenol,  given  its  similar 
molecul^  structure. 

Three  of  the  remaining  eleven 
pollutants — fluoranthene.  bis(2- 
ethylhexyl)phthalate  and  di-n-butyl 
phthalate — ^were  detected  in  POTW 
effluent  in  the  50  POTW  Study  (TSD  at 
11,  Table  II-2).  For  these  pollutants,  the 
results  of  the  pass  through 
determination  clearly  are  not  merely  an 
artifact  of  differing  influent 
concentrations  but  reflect  worse 
performance  by  POTWs.  EPA  has  no 
basis  to  conclude  that  these  pollutants 
do  not  pass  through. 

With  respect  to  the  remaining  eight 
pollutants.  EPA  does  not  have  data 
comparable  to  the  data  that  provided  a 
basis  to  modify  the  pass  through 
methodology  for  the  phenols.  In 
addition.  EPA’s  technical  analysis 
confirmed  that  phenol  and  2,4- 
dimethylphenol  are  the  most  readily 
treatable  by  POTWs  of  the  13  pollutants. 
EPA  noted  that  while  phenols  are 
rapidly  biodegraded  in  biological 
treatment  systems  due  to  their  simple 
molecular  structure.  PEs  and  PNAs 
would  be  expected  to  biodegrade  at  a 
much  slower  rate  because  of  the 
additional  time  required  to  convert 
these  pollutants  into  a  form  that  can  be 
readily  biode^aded  (TSD  at  6). 

Biodegradation  does  not  commence 
until  a  pollutant  is  “sorbed”  by  (i.e., 
attached  to)  the  microorganisms  in  the 
biological  treatment  system  that  degrade 
the  pollutant  (“OCPSF  Remand  Issues — 
Assessing  the  POTW  Compatibility  of 
Remanded  Organic  Pollutants  Regulated 
by  PSES,”  November  20, 1992 
memorandum.  Item  No.  73  of  the 
OCPSF  December  1, 1992  NOA  Public 
Record).  Once  sorbed,  pollutants 
degrade  at  different  rates  that  depend  on 
structural  complexity.  In  order  to  be 
biodegraded,  a  pollutant  must  be  able  to 
pass  through  the  cell  wall  of  a 
microorganism.  This  transfer  will  occur 
only  if  the  pollutant  is  compatible  with 
the  proteins  in  the  cell  wall.  While 
small,  simple  molecules  are  generally 
compatible,  the  more  complex 
structures  typical  of  PE  and  PNA 
organic  pollutants  must  first  be  broken 
down  into  smaller  chemical  units  by 
extra-cellular  enzymes  secreted  by  the 
microorganisms.  ’Thus,  biodegradation 
depends  on  the  ability  of  the 
microorganisms  to  structurally  alter 
pollutants  outside  the  cell  wall  while 
they  are  sorbed. 
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As  EPA  explained  in  the  NOA,  the 
phenols  have  simple  chemical 
structures  that  permit  them  to  be  rapidly 
transferred  through  the  cell  wall  and 
biodegraded  (57  FR  56888).  This 
molecular-level  analysis  is  confirmed  by 
the  fact  that  wastewaters  containing 
henol  and  2,4-dimethylphenol  have 
igh  "biodegradation  rate  constants" 

(id.  at  56887).  (As  explained  in  the  NOA 
(57  FR  at  56887),  "biodegradation  rate 
constant"  is  a  measure  of  how  rapidly 
a  compoimd  or  mixture  of  compoimds 
biodegrades).  In  addition,  these  two 
pollutants  have  the  hipest  compound- 
specific  estimated  biodegradation  rate 
constants  of  the  13  remanded  pollutants 
(TSD  at  11,  Table  n-2)(biode^dation 
rate  constants  can  be  assigned  to  both 
individual  pollutants  and  to  waste 
streams  containing  mixtures  of 
pollutants).  In  contrast,  as  further 
explained  in  the  Supplement  to  the 
Development  Document  accompanying 
today’s  rule,  the  phthalate  esters  and 
polynuclear  aromatics  are  structurally 
more  complex,  and  require  additional 
transformation  steps  before  they  can  be 
transferred  through  the  cell  wall  of  the 
biodegrading  microorganisms  and 
biodegraded.  These  steps  require 
additional  time  in  the  aeration  basin  of 
a  biological  treatment  system  that  is 
generally  available  at  QCPSF  direct 
discharge  facilities,  which  typically 
have  detention  times  that  exceed  24 
hours,  but  may  not  be  available  at 
POTWs,  where  aeration  basin  detention 
times  are  usually  four  to  eight  hours. 

Thus,  based  on  rate  of  biodegradation, 
EPA  believes  that  phenol  and  2,4- 
dimethylphenol  are  more  readily 
treatable  by  POTWs  than  the  ei^t 
remaining  pollutants.  EPA  recognizes, 
as  several  commenters  on  the  NOA 

Eointed  out,  that  organic  pollutants  may 
B  removed  firom  wastewater  by 
biological  treatment  systems  to  varying 
degrees  by  removal  mechanisms  otner 
than  biodegradation.  In  particular, 
pollutants  may  be  removed  by 
volatilization  and  by  adsorption  to 
sludge.  However,  as  explained  below, 
EPA  believes  that  a  pollutant’s 
biodegradation  rate  is  the  most  accurate 
indicator  of  whether  the  pollutant  will 
pass  through  POTWs. 

In  generm,  volatile  pollutants  are  not 
readily  treated  in  POTWs;  rather,  these 
pollutants  are  volatilized  or  "stripped" 
to  the  atmosphere.  As  EPA  explained 
above,  EPA  applied  the  volatile  override 
in  the  1987  (XjpSF  guideline  to 
determine  that  sev«^  volatile  and 
semi-volatile  pollutants  pass  through 
where  POTWs  showed  e^al  or  better 
percent  removals  than  direct  OCPSP 
dischargers  or  where  no  POTW  removal 
data  were  available.  In  determining 


whether  to  apply  the  volatile  override, 
EPA  conside^  total  estimated 
volatilization  of  a  pollutant  after  leaving 
an  indirect  discha^e  fecility-^.e., 
volatilization  in  hoih  the  aeration  basin 
(i.e.,  the  treatment  basin)  of  the 
biological  treatment  system  and 
volatilization  in  the  sewer  systems  and 
pre-biological  unit  treatment  operations 
that  convey  the  pollutant  to  the  aeration 
basin  (1987  DD  at  Vin-281). 

For  five  of  the  PNAs  that  were 
remanded — ^naphthalene,  acenaphthene, 
anthracene,  fluorene,  and 
phenanthrene — ^EPA  would  have 
applied  the  volatile  override  in  the  1987 
OCPSF  rule  to  determine  these 
pollutants  passed  through  if  the  percent 
removal  analysis  had  not  shown  pass 
through.  *111080  pollutants  have  overall 
volatilization  rates  comparable  to  the 
rates  for  which  the  override  was 
applied.  For  example,  EPA  applied  the 
override  to  hexachlorobenzene, 
hexachloroethane  and 
hexachlorobutadiene  in  promulgating 
the  1987  guideline  (1987  DD  at  Vm- 
279).  'These  pollutants  have  a  5  to  10 
percent  estimated  volatilization  rate  in 
the  aeration  basin;  the  pre-biological 
volatilization  rates  for 
hexachlorobenzene,  hexachloroethane 
and  hexachlorobutadiene  are  estimated 
to  range  firom  19  to  39  percent,  59  to  66 
percent,  and  48  to  73  percent, 
respectively  (1987  DD  at  VIII-281). 
Similarly,  the  estimated  aeration  basin 
volatilization  rates  for  the  five 
remanded  PNAs  at  issue  range  firom  10 
to  30  percent,  and  the  estimated  pre- 
biological  volatilization  rates  range  firom 
12  to  82  percent  (id.)  EPA  notes  that 
estimated  volatilization  rates  for 
individual  pollutants  vary  depending  on 
the  source  of  the  estimate,  and  the 
aeration  basin  volatilization  rates  that 
appear  in  the  TSD,  at  11,  Table  D-2, 
vary  from  those  presented  in  the  1987 
Development  Document  because  they 
are  bas^  on  different  technical  studies. 
TSD  Table  8-2,  however,  does  not 
account  for  pre-aeration-basin 
volatilization,  and  the  overall  estimated 
volatility  of  the  five  pollutants  at  issue 
is  comparable  to  the  estimated  volatility 
of  the  pollutants  to  which  EPA  applied 
the  volatile  override  in  1987.  Bemuse 
these  pollutants  are  chemically  more 
complex  than  phenol  and  2,4- 
dimethylphenol  and,  EPA  believes, 
therefore  less  readily  biodegradable  in 
POTWs,  and  because  much  of  the 
"removd"  of  these  pollutants  prior  to 
and  during  POTW  biological  treatment 
is  likely  the  result  of  volatilization,  EPA 
continues  to  conclude,  based  on  its 
traditional  methodolo^,  that  these  five 
pollutants  pass  throu^  POTWs. 


EPA  believes  the  remaining  three 
pollutants— diethyl  phthalate,  dimethyl 
phthalate,  and  pyrene — are  likely 
adsorbed  to  sludge  in  the  biological 
treatment  system.  A  compoimd’s 
propensity  to  separate  firom  the  water 
phase  and  adsorb  to  sludge  (which 
includes  the  microorganisms  that 
degrade  the  compounds)  is  predicted  by 
its  "octanol/water  partition  coefficient." 
Pyrene,  in  particular,  has  a  high 
estimated  octanol/water  partition 
coefficient,  and  would  be  expected  to 
adsorb  rapidly  to  the  sludge  in  a 
biological  system  (TSD  at  11,  Table  D- 
2).  However,  pollutants  that  are  initially 
adsorbed  onto  the  sludge  may  become 
"desorbed"  (i.e.,  may  detach  frnm  the 
sludge)  and  pass  through  into  the 
receiving  stream  if  they  are  not  rapidly 
transfer^  through  the  cell  wall  and 
biodegraded. 

'The  ability  of  complex,  organic 
pollutants  such  as  phthalate  esters  and 
polynuclear  aromatics  to  remain 
absorbed  prior  to  being  converted  to 
simpler  compounds  for  transfer  through 
the  cell  wall  can  be  affected  by  many 
conditions  in  the  treatment  system, 
including  the  presence  of  other 
pollutants,  electrolytes,  oils  and  greases 
and  other  more  highly  adsorbent 
compoimds  (“Report  to  Congress  on  the 
Discharge  of  Hazardous  Wastes  to 
Publicly  Owned  'Treatment  Works," 
February  1986,  (EPA/53a-SW-86-004), 
p  4-5).  *11118  can  cause  the  pollutants  to 
desorb  prior  to  conversion  and 
biodegradation  and  pass  through  the 
POTW  to  the  receiving  water.  n*A 
believes  this  phenomenon  explains  why 
organic  pollutants  which  are  generally 
considered  highly  adsoibeble  can 
sometimes  be  found  at  detectable  levels 
in  the  POTW  effluent.  For  example, 
anthracene  and  phenanthrene  have  high 
estimated  octanol-water  partition 
coefficients  and  therefore  would  be 
expected  to  adsorb  rapidly  to  sludge 
(TSD  at  11,  Table  11-2).  POTW  Number 
6  from  the  50  POTW  Study  shows  an 
average  influent  concentration  of 
anthracene  and  phenanthrene  of  62.2 
ppb  and  an  average  effluent 
concentration  of  16.2  ppb,  while  POTW 
Number  52  has  a  much  higher  average 
influent  concentration  of  225.3  ppb  for 
anthracene  and  195.8  ppb  for 
phenanthrene,  both  reduced  to  not 
detected  at  10  ppb  (1987  Public  Record 
at  115910-115076).  Based  in  this  data, 
the  propensity  of  these  pollutants  to 
adsorb  to  the  sludge  does  not  appear  to 
be  a  good  indicator  of  POTW  removal 
performance.  EPA  believes  that  external 
conditions  in  a  biological  treatment 
system  can  affect  the  ability  of  a  POTW 
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to  remove  more  complex  pollutants  by 
adsorption  or  biode^dation. 

The  overall  removal  data  for  the  13 
remanded  pollutants  appears  to  confirm 
that  octanoVwater  partition  coefficient 
is  not  a  reliable  indicator  of  pass 
through.  Phenol  has  the  lowest  octanol/ 
water  partition  coefficient  of  the  13 
pollutants  but  is  rapidly  and  virtually 
completely  removed  by  biological 
systems,  including  PCfr\N  systems.  In 
contrast.  bis(2-ethylhexyl)phthalate  and 
di-n-butyl  phthalate  have  among  the 
hipest  octanol/water  partition 
coefficients,  but  achieved  lower  POTW 
removal  levels  (TSD  at  11,  Table  11-2). 

In  fact,  the  only  pollutants  among  the  13 
remanded  that  were  detected  in  POTW 
effiuents  in  the  50  POTW  study — bis(2- 
ethylhexyl)phthalate,  di-n-butyl 
phthalate  and  fluoranthene — also  had 
the  highest  octanol/water  partition 
coeffidents  of  the  13  pollutants  (TSD  at 
11.  Table  n-2). 

In  sum,  EPA  believes  that  a 
pollutant's  estimated  biodegradation 
rate  is  the  best  theoretical  indicator  of 
whether  it  will  pass  through  POTW 
biological  treatment  systems.  As  a 
result,  EPA  continues  to  conclude  that 
diethyl  phthalate.  dimethyl  phthalate, 
and  pyrene  pass  through  based  on  its 
traditional  pass  through  methodology. 
These  pollutants  are  structurally  more 
complex  and  consequently  less  readily 
biodegradable  than  phenol  and  2,4- 
dimethylphenol,  and  are  therefore  more 
likely  to  pass  through  POTW  biological 
treatment  systems.  Moreover,  EPA  does 
not  have  data  demonstrating  that  ffiese 
pollutants  are  adequately  treated  by 
POTWs. 

E.  Land  Availability 

CMA  in  comments  asserts  that  EPA 
overestimated  the  land  available  for  the 
construction  of  biological  treatment 
systems  in  its  survey  of  eight  indirect 
discharge  facilities  by  including  in  its 
analysis  parcels  of  non-contiguous  land 
and  land  that  is  obstructed  by  railroad 
tracks,  buildings  and  other  physical 
obstacles.  (CMA  Comments  at  39-41). 
This  is  not  true.  Each  of  the  eight 
facilities  EPA  surveyed  has  sufficient 
contiguous,  unobstructed  land  for  the 
installation  of  the  model  biological 
treatment  system  costed  by  EPA  at 
proposal.  Furthermore,  the  available 
land  is  configured  such  that  it  can 
accommodate  the  costed  biological 
treatment  systems. 

In  the  De^mber  1991  proposal,  the 
Agency  recognized  that  ffie  larger  in- 
plant  biological  treatment  systems 
costed  for  compliance  with  the  BAT 
Subpart  J  limits  and  corresponding 
pretreatment  standards  would  require 
more  land  than  the  smaller  systems 


costed  for  the  1987  CXIPSF 
promulgation.  EPA  investigated  whether 
land  avdlability  would  be  a  constraint 
on  the  abiliW  of  CX7SF  plants  to  install 
in-plant  biological  treatment.  EPA’s 
investigation  included  the  land 
requirements  for  treatment  of  all  13  of 
the  remanded  PSES  pollutants, 
including  phenol  and  2,4- 
dimethylphenol,  which  are  not  being 
regulated  by  today’s  final  rule.  At  that 
time,  20  of  the  242  indirect  discharge 
plants  cmsted  for  in-plant  biological 
treatment  were  projected  to  require 
more  than  one  acre  of  land.  EPA 
projected  land  requirements  for 
individual  facilities  based  on  the 
modeled  raw  waste  concentrations  for 
the  facilities  developed  by  the  Agency 
for  purposes  of  casting  compliance  with 
the  1987  CXIPSF  guideline.  The  Agency 
visited  the  eight  indirect  discdiarge 
facilities  with  land  estimates  greater 
than  one  acre  in  the  three-state  area  of 
New  York,  New  Jersey,  and  Delaware. 
Indirect  discharge  facilities  were 
selected  because  their  typical  location 
in  urban  areas  makes  them  more  likely 
than  direct  dischargers  to  have  land- 
availability  constraints.  EPA  believes 
the  combination  of  large  land 
requirements  and  an  u^an  setting 
m^es  these  eight  plants  a  “worst  case" 
sample  of  land  availability. 

Five  of  the  plants  visited  had 
sufficient  land  based  on  the  land 
requirements  projected  from  their 
modeled  raw  waste  concentrations  (the 
remaining  three  had  from  78  to  96 
percent  of  the  projected  requirements). 
The  remaining  th^  had  enough  land 
based  on  their  actual  reported  raw  waste 
concentrations  (the  three  plants  had 
from  1.9  times  to  3.7  times  more  than 
the  required  land).  EPA  generally  was 
conservative  in  projecting  raw  waste 
characteristics  in  o^er  to  err  on  the  side 
of  overestimating  rather  than 
underestimating  plant  compliance  costs. 
EPA  thus  believes  its  raw  waste 
projections  will  often  be  higher  than 
actual  loadings  (April  19, 1993 
memorandum  to  the  CXIPSF  Public 
Record  “Estimation  of  BAT  and  PSES 
dompliance  Costs).  Based  on  this 
assessment,  the  Agency  concluded  that 
land  availability  is  not  a  constraint  for 
installing  the  model  treatment 
technology  (56  FR  63904;  1991 
Si^lement  to  the  DD,  p  III-33). 

The  three  plants  for  which  CMA 
asserted  the  record  shows  insufficient 
contiguous  land— Plants  257, 1853,  and 
1667 — are  the  plants  for  which  EPA 
determined  that  there  is  sufficient  land 
based  on  the  plants'  reported  raw  waste 
concentrations  (56  FR  63904).  CMA 
apparently  overlooked  this  portion  of 
the  analysis  and  based  its  comments  on 


the  land  estimates  based  on  the  plants’ 
projected  raw  waste  concentrations.  As 
described  in  more  detail  below,  all  of 
the  plants  EPA  visited  have  more  than 
sufficient  contiguous  land  to  install  in- 
plant  biolo^cal  treatment  systems  to 
comply  with  the  land  requirements 
estimated  by  EPA  for  compliance  with 
the  13  remanded  pretreatment 
standards. 

Furthermore,  based  on  the  Agency’s 
decision  not  to  promulgate  pretreatment 
standards  for  phenol  and  2.4- 
dimethylphenol,  the  estimated  land 
requirements  are  lower  for  six  of  the 
eight  plants  visited  than  the 
requirements  estimated  at  proposal  for 
these  plants  based  on  their  projected 
raw  waste  concentrations.  Two  plants 
no  longer  require  in-plant  biological 
treatment  (257  and  2300),  reducing  their 
land  requirements  to  zero.  The 
estimated  land  requirements  for  four 
additional  plants  were  reduced  by  29, 
69, 75  and  74  percent  (plants  814, 1667, 
1853  and  2485,  respectively).  The 
estimated  land  requirements  for  the 
remaining  two  plants  have  not  changed 
from  the  1991  estimates. 

Addressing  the  plants  individually, 
the  commenter  states  thi't  the  available 
land  claimed  by  the  Agency  for  Plant 
257  was  made  up  of  three  parcels,  that 
one  parcel  would  require  demolishing 
two  buildings  and  that  another  parcel  is 
crisscrossed  by  railroad  tracks.  At  the 
time  of  the  site  visit,  plant  personnel 
informed  EPA  that  plans  called  for  the 
demolition  of  the  two  buildings  in 
question  and  in  fact  demolition  was 
already  imderway  at  the  time  of  the  site 
visit;  the  Agency  reasonably  concluded 
that  the  land  made  available  by  the  * 
demolition  of  these  two  buildings 
would  be  available,  and  notes  that  the 
pretreatment  standards  to  which  this 
plant  was  to  be  subject  do  not  become 
effective  until  three  years  after  the 
promulgation  of  todav’s  amendments. 
The  area  made  available  by  the 
demolition  of  these  buildings  in 
addition  to  the  contiguous,  open  area 
designated  as  “A”  to  the  left  of  the 
railroad  tracks  on  the  plot  plan 
submitted  by  the  facility  will  more  than 
accommodate  EPA’s  land  requirement 
estimate  of  0.55  acres  for  Plant  257 
(1991  Supplement  to  the  DD,  p  III-35). 
This  land  is  contiguous  and  is  not 
intersected  by  the  railroad  tracks. 
Finally,  based  on  the  Agency’s  decision 
not  to  promulgate  pretreatment 
standards  for  phenol  and  2,4- 
dimethylphenol.  Plant  257  no  longer  is 
projected  to  install  in-plant  biological 
treatment. 

The  commenter  also  claims  that 
“part”  of  one  of  the  parcels  of  land  at 
Plant  1706  is  unavailable  because  of  a 
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nearby  flare  stack.  But  the  commenter 
does  not  explain,  and  EPA  does  not 
understand,  how  a  nearby  flare  stack 
would  prevent  installation  of  a 
biological  treatment  system.  Nor  did  it 
indicate  how  much  of  the  four-acre 
parcel  in  question  it  considered  to  be 
unavailable,  and  EPA  has  no  basis  to 
conclude  that  the  presence  of  a  nearby 
flare  stack  renders  xmavailable  the  1.8 
acres  estimated  as  necessary  for  plant 
1706  to  install  the  costed  biological 
treatment  system. 

The  commenter  also  states  that  the 
Agency  unrealistically  utilized  two 
parcels  of  land  (1  acre  and  0.2  acres)  to 
meet  the  estimated  land  requirement  of 
1.25  acres  for  Plant  1667  (CMA 
Comment  at  41).  In  addition  to  stating 
that  the  two  parcels  of  land  are  not 
contiguous,  the  commenter  states  that 
the  0.2  acre  parcel  contains  a  2  story 
brick  building  and  the  1  acre  parcel  has 
a  railroad  tra^  running  through  it. 

Again,  the  commenter  has  overlooked 
portions  of  the  Agency’s  analyses 
contained  in  its  Reconi.  Even  if  the 
railroad  track  bisected  the  1  acre  parcel, 
the  Agency’s  revised  land  estimate  of 
0.38  acres  based  on  the  facility’s 
reported  raw  waste  concentration  (1991 
Supplement  to  the  DD,  p  III-35)  could 
still  be  accommodated  by  either  one  of 
the  two  0.5  acre  parcels.  Moreover,  the 
Agency’s  Record  clearly  states  that  the 
2  story  brick  building  was  confirmed  as 
not  in  use  and  available  (1991  Proposal 
Record,  p  R01236). 

In  a  related  argument,  the  commenter 
argues  that  EPA  has  included  land  in  its 
analysis  that  is  unavailable  because  of 
contamination  and  related  factors.  EPA 
disagrees  with  CMA’s  analysis  of  the 
record,  as  explained  below. 

The  commenter  states  that  personnel 
from  Plant  2756  informed  EPA  that  the 
availability  of  its  land  depended  on 
getting  clearance  from  the  state  agency 
because  contamination  was  suspected. 
However,  the  plant  provided  no 
information  during  EPA’s  site  visit  or  in 
comments  regarding  the  likelihood, 
nature  or  extent  of  the  suspected 
contamination,  the  procedures  involved 
in  obtaining  clearance  from  the  state,  or 
the  extent  to  which  the  contamination 
might  preclude  the  installation  of  a 
biological  treatment  system  to  comply 
with  today’s  regulations  within  the 
three  years  allotted.  The  Agency  has 
conservatively  estimated  that  32  percent 
of  the  facility’s  unused  land  (equal  to 
the  1.61  acres  required)  will  be  available 
to  accommodate  the  installation  of  in- 
plant  biological  treatment. 

The  commenter  also  states  that 
•<•  •  •  Four  of  the  eight  acres  identified 
for  Plant  1853  were  imder  investigation 
for  possible  contamination.  EPA  was 


told  bv  plant  personnel  that  the 
availability  of  the  land  was  dependent 
on  the  results  of  the  investigation 
•  *  *”  (CMA  Comment  at  41). 

However,  the  Agency’s  Record  shows 
that  the  imcontaminated  4-acre  parcel  at 
the  site  will  accommodate  EPA’s 
estimated  land  requirement  of  2.16 
acres,  based  on  reported  raw  waste 
concentrations,  for  Plant  1853  (1991 
Supplement  to  the  DD,  p  111-35).  In 
addition,  EPA  has  insufficient 
information  regarding  the  "possible” 
contamination  to  evaluate  its  effect  on 
compliance  with  today’s  amendments. 

The  commenter  states  that  plant 
personnel  informed  EPA  that  of  the  130 
acre  site  for  Plant  2485,  some 
unspecified  portion  of  the  plant  site  was 
under  investigation  for  contamination 
and  30  percent  of  the  site  was 
considered  fr^sh  water  wetlands.  Since 
30  percent  of  the  total  plant  site  totals 
39  acres  and  since  no  accurate  estimate 
of  the  extent  of  the  contamination  at  the 
130  acre  plant  site  could  be  made  by 
plant  personnel,  the  Agency  has 
conservatively  estimated  the  amount  of 
land  available  at  20  acres  or  about  15 
percent  of  the  total  plant  site,  which  is 
more  than  adequate  for  the  6.64  acres 
projected  to  be  required  at  proposal. 

EPA  also  notes  that  no  comments  have 
been  received  to  date  regarding  the 
results  of  the  site  investigation  of 
potential  contamination  which  was 
scheduled  for  completion  in  1991. 
Finally,  based  on  the  Agency’s  decision 
not  to  promulgate  pretreatment 
standards  for  phenol  and  2,4- 
dimethylphenol,  the  land  requirements 
for  Plant  2485  have  been  reduced  from 
6.64  acres  to  1.68  acres. 

The  commenter  also  states  that  plant 
personnel  at  Plant  814  informed  EPA 
that  11  of  the  13  acres  EPA  included  in 
its  available  area  was  imder 
investigation  for  possible 
contamination.  Subsequent 
correspondence  firom  Plant  814 
confirmed  the  presence  of 
contamination  but  did  not  detail  the 
extent  of  the  contamination,  only  that 
remediation  would  be  necessary  and 
"•  *  *  a  large  portion  of  these  areas 
will  not  be  available  for  future 
construction  other  than  that  related  to 
remediation  *  •  •*’  (1991  Proposal 
Record,  p  R01210).  However,  even 
according  to  the  plant’s  information.  2.3 
acres  of  land  are  not  under  investigation 
for  contamination.  Although  this  land  is 
comprised  of  two  separate  parcels,  the 
larger  of  the  two  alone  is  sufficient  to 
install  the  costed  biological  treatmeht 
system.  Based  on  the  Agency’s  decision 
not  to  promulgate  pretreatment 
standards  for  phenol  emd  2,4- 
dimethylphenol,  this  plant  only  requires 


1.55  acres  of  land  to  install  the  Agency’s 
current  recommended  treatment  system. 
Subtracting  the  smaller  of  the  two 
available  parcels  (designated  as  area  "J” 
on  the  facility  plot  plan,  estimated  at  0.5 
acres)  from  the  2.3  acre  total, 
approximately  1.8  contiguous, 
uncontaminated  acres  remain  available, 
which  will  accommodate  the  current 
land  requirement  (1991  Proposal 
Record,  p  R01243).  Moreover,  only  14 
percent  of  the  11  contaminated  acres 
would  be  required  to  install  the  entire 
treatment  system,  not  coimting  any  of 
the  2.3  acres  which  the  commenter 
admits  is  available.  The  information  that 
"a  large  portion”  of  the  11  acres  is 
unavailable  does  not  provide  a  basis  to 
conclude  that  the  facility  could  not 
install  a  biological  treatment  system  to 
comply  with  ffie  promulgated 
pretreatment  standards  within  three 
years. 

Overall,  EPA  reasonably  concluded 
that  each  of  the  plants  visited  should 
have  sufficient  contiguous, 
unobstructed,  uncontaminated  land  to 
install  the  costed  biological  treatment 
systems.  In  addition,  even  if  EPA’s 
analysis  indicated  a  lack  of  contiguous, 
available  land,  this  would  not 
necessarily  preclude  installation  of  the 
costed  biolc^ical  treatment  systems. 
Individual  pieces  of  a  plant’s  treatment 
system,  including  separate  aeration 
basins,  can  be  physically  located  on 
non-contiguous  parcels,  or  on  different 
portions  of  a  single  parcel.  In  the  OCPSF 
industry,  plant  manufacturing  and/or 
treatment  areas  are  sometimes 
segmented  or  separated  by  such  things 
as  utility  roads,  railroad  tracks,  canals, 
parking  lots,  warehouses,  or  other 
unrelated  parcels  of  land.  EPA  cannot 
perform  a  detailed  evaluation,  in  a 
national  guideline,  of  how  individual 
facilities  in  the  industry  can  best 
comply  with  the  promulgated 
limitations  and  standards.  Especially 
with  considerations  as  inherently  plant- 
specific  as  land  availability  and 
potential  contamination  and 
remediation  requirements,  EPA  can  only 
assess  whether,  for  the  industry  as  a 
whole,  sufficient  land  should  ^ 
available  to  comply  with  the 
requirements  of  the  guideline.  EPA  has 
performed  such  an  assessment  and  has 
concluded  that  land  availability  will  not 
be  a  constraint  on  compliance  with 
today’s  limitations  and  standards.  To 
the  extent  that  an  individual  plant 
determines,  after  making  a  good  faith 
effort  to  use  the  land  available  to  it,  that 
it  is  imable  to  comply  with  the 
requirements  of  today’s  rule,  the  plant 
may  apply  for  an  FDF  variance. 
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F.  Guidance  for  Laboratory  Analysis  of 
Complex  Matrices 

Several  commenters  stated  that  they 
were  unable  to  measure  some  of  the 
regulated  pollutants  in  OCPSF 
wastewater  at  the  concentrations 
required  by  the  regulation  due  to  matrix 
interferences,  i.e.,  that  the  composition 
of  wastewater  samples  complicates 
measurement  of  OCPSF-regulated 
pollutants  at  the  low  levels  required  to 
show  compliance  with  the  rule.  They 
suggested  that  EPA  provide  notice  that 
relief  is  available  to  the  regulated 
community  under  this  regulation  when 
a  permittee  is  unable  to  measure 
pollutants  due  to  matrix  problems. 

At  the  time  of  promulgation  of  the 
OCPSF  guideline  in  1987,  EPA  found 
that  for  well-designed,  well-operated 
treatment  systems,  matrix  interferences 
should  not  present  a  problem.  The 
limitations  were  based  upon  data  that 
demonstrated  that  the  pollutants  have 
been  and  thus  can  be  measured  at  the 
regulatory  levels  (52  FR  42563).  EPA’s 
determination  that  the  regulated 
pollutants  could  be  measiired  at  the 
compliance  levels  was  upheld  by  the 
Fifth  Circuit  {CMA  v.  EPA,  870  F.2d  at 
231). 

Since  promulgation  of  the  OCPSF 
guideline,  the  Analytical  Methods  Staff 
of  the  Engineering  and  Analysis 
Division  has  been  assisting  ^A  Regions 
and  States  in  evaluating  claims  of 
matrix  interferences  and  other  analytical 
difficulties  associated  with  OCPSF 
compliance  monitoring.  Since  1990,  the 
Analytical  Methods  Staff  has  issued  a 
series  of  draft  reports  that  provide 
guidance  to  control  authorities  and 
laboratories  for  accommodating  matrix- 
related  problems  that  complicate, 
laboratory  measiirements  of  the  analytes 
of  interest.  These  documents  have  been 
updated  and  expanded  in  one  final 
publication,  the  May  1993  "Guidance 
on  Evaluation,  Resolution,  and 
Documentation  of  Analytical  Problems 
Associated  with  Compliance 
Monitoring,”  (EPA  821-B-93-001)  that 
is  available  ftom,^.  William  A. 
Telliard,  Chief,  Analytical  Methods 
Staff.  Engineering  and  Analysis  Division 
(WH-552),  USEPA,  Washington,  DC 
20460.  The  document  includes:  (1)  A 
checklist  of  laboratory  data  required  to 
support  a  claim  that  a  permittee  was 
unable  to  measure  pollutants  due  to 
matrix  problems,  (2)  guidance  for 
analysts  attempting  to  identify  and 
quantify  pollutants  in  wastewaters 
.  discharge  fi*om  plants  manufacturing 
OCPSF  products,  (3)  cost  estimates  for 
resolving  matrix  interferences,  (4) 
guidance  for  reviewing  data  horn  the 
analysis  of  organic  compounds  using 


EPA  600/1600  series  analytical 
methods,  (5)  case  histories  of  data 
submitted  for  claims  of  matrix 
interferences  under  the  OCPSF  rule,  and 
(6)  guidance  on  contracting  for 
analytical  services. 

The  Agency’s  past  experience  is  that 
nearly  all  matrix  interference  problems 
can  be  resolved  when  industries  and 
their  laboratories  apply  the  philosophy 
and  techniques  suggested  in  the  draft 
documents.  Based  on  this  experience, 
EPA  does  not  believe  matrix 
interferences  will  present  a  problem  in 
demonstrating  compliance  with  the 
OCPSF  ^deline. 

Finalfy,  EPA  notes  that  this  guidance 
regarding  matrix  interference  is  beyond 
the  scope  of  the  Fifth  Qrcuit’s  remand 
and  today’s  rule.  As  stated  above,  the 
Fifth  Circuit  upheld  EPA’s 
determination  that  the  OCPSF-regulated 
pollutants  can  be  measured  at  the 
compliance  levels,  and  no  issues 
relating  to  measurement  were 
remanded.  The  above  discussion  is 
guidance  only,  and  it  relates  only  to 
implementation  and  enforcement  issues; 
it  does  not  provide  a  basis  to  challenge 
today’s  amendment. 

G.  Guidance  for  the  Appropriate  Flow 
Basis  for  Converting  Concentrations  Into 
Mass-Based  Limitations  and  Standards 

The  Passaic  Valley  Sewerage 
Commissioners,  referring  to  supporting 
correspondence  bom  the  State  of  New 
Jersey,  complained  about  conflicting 
guidance  and  differing  interpretations  of 
the  appropriate  flow  basis  for 
calculating  the  mass-based  permit 
limits.  They  requested  that  the  Agency 
clarify  its  guidance  for  (1)  determining 
the  appropriate  flow  basis  for 
establishing  the  permit  limitations  and 
standards  as  well  as  (2)  the  appropriate 
flow  basis  for  converting  compliance 
monitoring  concentration  data  into 
mass-based  fieures. 

Regarding  tne  first  issue — the 
appropriate  flow  basis  for  establishing 
permit  limits — the  promulgated  OCPSF 
effluent  limitations  guidelines  and 
standards  listed  in  40  CFR  414  are 
concentration-based  and  thus  do  not 
regulate  flow.  As  required  by  the 
regulation,  the  permitting  or  control 
authority  must  multiply  a  reasonable 
estimate  of  a  plant’s  regulated  process 
wastewater  discharge  by  the 
concentration  limitations  to  develop 
mass  limitations  for  each  NPDES  or 
industrial  user  permit. 

The  appropriate  process  wastewater 
flow  to  be  u^  must  be  determined  by 
the  permitting  or  control  authority  on  a 
case-by-case  basis  using  current 
information  provided  by  the  applicant 
and  other  available  data.  EPA  strongly 


urges  the  permit  writer  or  control 
authority  to  develop  an  appropriate 
process  wastewater  flow  for  iise  in 
computing  the  mass  effluent  or  internal 
plant  limitations  based  on  water 
conservation  practices.  The  factors  that 
should  be  considered  in  developing  the 
appropriate  process  wastewater  flow 
include:  review  of  the  component  flows 
to  ensure  that  the  claimed  flows  are,  in 
fact,  process  wastewater  flows  as 
defined  by  the  regulation;  review  of 
plant  operations  to  ensure  that  sound 
water  conservation  practices  are  being 
followed  (examples  include 
minimization  of  process  water  uses; 
cascading  or  coimte^rrent  washes  or 
rinses,  where  possible;  reuse  or  recycle 
of  intermediate  process  waters  or  treated 
wastewaters  at  the  process  area  and  in 
wastewater  treatment  operations  (e.g., 
pump  seals,  and  equipment  and  area 
washdowns));  and  review  of  barometric 
condenser  use  at  the  process  level 
(barometric  condensers  often  generate 
relatively  large  volumes  of  sli^tly 
contaminated  wastewater;  remacement 
of  barometric  condensers  witn  surface 
condensers  can  reduce  wastewater 
volumes  significantly  and  result  in 
collection  of  condensates  that  may  be 
returned  to  the  process).  (1987  DD,  p 
K-9-10) 

Assuming  proper  water  conservation 
is  being  practiced,  the  1987  OCPSF 
Development  Document  accurately 
advises  the  control  authority  to  "use  the 
plant’s  annual  average  process 
wastewater  flow  to  convert  the 
concentration-based  limitations  into 
mass-based  limitations”  (id.  at  p  DC-10). 
To  clarify,  the  annual  average  flow  is 
defined  as  the  average  of  daily  flow 
measurements  calculated  over  at  least  a 
Year.  These  average  flows  could  be 
based  on  a  single  year’s  data;  however, 
if  available,  multiple  years’  data  are 
preferable  to  obtain  a  representation  of 
annual- average  flow.  The  regulated 
OCPSF  process  wastewater  nows,  as 
defined  by  40  CFR  401.11(q).  are  the 
process  waste  streams  that  are  sub)ect  to 
40  CFR  Part  414. 

Based  on  current  guidance  issued  by 
the  Office  of  Water  Enforcement  and 
Compliance,  the  permitting  or  control 
authority  is  advised  to  establish,  for 
each  direct  or  indirect  point  source 
discharge,  a  single  estimate  of  the 
regulated  long-term  average  of  daily 
flow  measurements  based  on  three  to 
five  years  of  facility  data.  In  the  event 
that  no  historical  or  actual  process 
wastewater  flow  data  exists,  such  as  for 
a  new  source,  the  permitting  or  control 
authority  is  advised  to  establish  a 
reasonable  estimate  of  the  facility's 
projected  flow.  Historical  or  projected 
daily  maximum,  weekly  maximum,  or 
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monthly  maximum  flows  and  design- 
based  or  plant-capacity-based  flows  are 
not  recommended  as  appropriate  bases 
for  determining  a  facility’s  regulated 
long-term  or  annual  average  of  daily 
flow  measurements  and  corresponding 
mass  limits.  The  permitting  or  control 
authority  is  advised  to  establish  a  flow 
rate  that  is  expected  to  be  representative 
during  the  entire  term  of  the  permit  or 
other  individual  control  mechanism.  If 
a  plant  is  planning  for  significant 
changes  in  production  during  the 
effective  period  of  the  permit,  the 
permitting  or  control  authority  may 
consider  establishing  multiple  tiers  of 
limitations  as  a  function  of  the 
signiflcant,  projected  changes  in 
production.  In  addition,  or  in  the 
alternative,  a  permit  may  be  modified 
during  its  term,  either  at  the  request  of 
the  permittee  (or  another  interested 
party)  or  on  EPA’s  initiative,  to  increase 
or  decrease  the  flow  basis  in  response  to 
a  significant  change  in  production  (40 
CFR  124.5, 122.62).  A  change  in 
production  could  be  an  "alteration”  of 
the  permitted  activity  or  “new 
information”  that  would  provide  the 
basis  for  a  permit  modification  (40  CFR 
122.62(a)  (1).  (2)). 

Guidance  for  determining  appropriate 
process  wastewater  flow  is  presented  in 
several  documents  published  by  the 
EPA  Office  of  Wastewater  Enforcement 
and  Compliance,  Washington,  DC: 
"Guidance  Manual  for  the  Use  of 
Production-Based  Pretreatment 
Standards  and  the  Combined 
Wastestream  Formula,”  1985  (NTIS 
Order  No.  PB92-1 14438)  and  "Training 
Manual  for  NPDES  Permit  Writers,  1993 
(EPA  833-B-93-003). 

Confusion  as  to  the  recommended 
basis  for  determining  appropriate 
process  wastewater  flow  has  arisen,  , 
however,  due  to  several  OCPSF 
guidance  memoranda  that  present 
guidance  that  is  in  conflict  with  the 
guidance  presented  in  the  OCPSF 
preamble  and  the  above-mentioned 
guidance  documents.  Specifically,  two 
EPA  guidance  memoranda  recommend, 
as  a  Msis  for  establishing  long-term 
average  flow,  that  the  permit  writer  or 
control  authority  use  "the  highest 
monthly  average  flow  during  the  past 
twelve  (12)  months  or  the  highest  yearly 
mean  of  the  twelve  monthly  average 
flows  during  the  past  five  (5)  years.” 
These  incorrect  examples  were  listed  in 
the  February  16, 1989  memorandiun  to 
Regional  Water  Management  Division 
Dir^ors  and  NPDES  Authorized  State 
Directors  from  James  R.  Elder,  Director, 
Office  of  Water  Enforcement  and 
Permits,  entitled  "NPDES  Permitting 
Strategy  for  OCPSF  Direct  Dischargers” 
(pp.  29, 40,  &  44),  and  in  the  Octo^r  12, 


1988  memorandum  to  Regional  Water 
Management  Division  Directors  and 
NPDES  State  Directors  from  Mr.  Elder 
entitled  "Questions  and  Answers 
Regarding  the  OCPSF  Effluent 
Limitations  Giiidelines”  (p.  4).  This 
guidance  establishes  an  inappropriate 
basis  for  determining  permit  limits 
because  the  promulgated  OCPSF 
maximum  d^ly  and  maximum  monthly 
average  limitations  were  derived  by 
multiplying  the  long-term  average 
performance  level  of  well-designed, 
well-operated  treatment  systems  by  the 
respective  variabil^  factors  for  the 
treatment  system.  The  variability  factors 
already  include,  among  other 
components,  the  variability  associated 
with  day-to-day  and  month-to-month 
production  and  flow  variations.  As  a 
result,  the  OCPSF  limits  and  standards 
are.  in  general,  considerably  less 
stringent  than  the  long-term  averages 
achieved  by  the  plants  on  which  the 
limits  and  standards  were  based,  and 
plants  that  design  their  operations  and 
treatment  systems  to  achieve  the  long¬ 
term  averages  for  individual  pollutants 
should  be  able  to  achieve  the  OCPSF 
limits  and  standards  even  during  high- 
flow  days  and  months.  The  data  from 
any  given  day  or  month  may  not  be 
representative  of  the  plant’s  annual  or 
long-term  flow.  Use  of  the  highest 
monthly  mean  to  set  permit  limits 
would  “double  count”  the  effect  of  flow 
variability,  since  the  potential  for  high 
flow  periods  is  already  accounted  for  in 
the  promulgated  limits  and  standards. 
The  approach  presented  in  the  two 
memoranda  from  Mr.  Elder  results  in  an 
overly  generous  permit  limit.  Therefore, 
the  time  period  of  the  measure  of 
production  or  flow  should  correspond 
to  the  time  period  used  to  derive  the 
promulgated  limitations,  which  is  an 
annual  average  or  long-term  average 
measure. 

Regarding  the  second  issue — the 
correct  flow  basis  for  determining 
compliance — the  Agency  intends  that 
compliance  with  the  CX7SF  standards 
should  be  evaluated  based  on  the  actual 
total  applicable  CXIPSF-regulated  flow 
discharged  diiring  the  period  for 
collecting  the  effluent  sample,  typically 
24  hours.  The  cumulative  24-hour  flow 
corresponding  to  the  day  on  which 
sampling  is  performed,  when  combined 
with  concentration  data  from  24-hour 
sampling,  gives  the  best  indication  of 
the  actud  mass  of  pollutants  discharged 
on  a  given  day.  The  CXPSF  mass-ba^ 
permit  limits  are  calculated  using  the 
regulated  long-term  or  annual  average  of 
daily  flow  measurements,  adjusted 
downward  as  appropriate  based  on 
potential  for  flow  reduction,  as 


discussed  above.  The  limits  in  40  CFR 
part  414  are  expressed  as  maximum  for 
any  one  day  and  maximum  for  monthly 
average  values.  Since  the  limits  in  the 
permits  are  mass-based,  the  compliance 
data  must  also  be  mass-based.  A  daily 
mass  value  is  defined  as  the  total  mass 
discharged  over  a  24-hovir  period 
(unless  the  operating  day  is  less  than  24 
hours).  Similarly,  the  monthly  average 
is  derived  from  averaging  the  available 
daily  mass  values  in  each  calendar 
month.  Compliance  with  the  mass-based 
limits  should  be  based  on  the  actual 
total  applicable  CXIPSF-regulated  flow 
dische^ed  on  the  day  of  sampling,  not 
on  the  long-term  average  flow  rate  that 
provided  Ihe  basis  for  establishing  the 
permit  limitations  and  standards. 

Therefore,  to  determine  compliance 
for  CXPSF  facilities,  the  measxued 
concentration  of  the  pollutant  in 
question  in  the  effluent  sample  should 
1^  multiplied  by  the  total  applicable 
CXIPSF-regulated  flow  during  the 
effluent  sampling  period.  For  example, 
if  analytical  data  ^m  a  24-hour  sample 
period  for  a  particular  plant 
demonstrates  a  pollutant  concentration 
of  0.055  mg/1,  and  the  measured  process 
wastewater  flow  for  the  same  24-ho\u‘ 
period  is  0.600  million  gallons,  then  the 
plant’s  reported  mass  compliance  value 
for  that  day  is  0.275  pounds  of  the 
pollutant. 

EPA  notes  that  this  guidance 
regarding  the  proper  flow  basis  is 
beyond  the  scope  of  the  Fifth  Qrcuit’s 
remand  and  today’s  rule.  This  guidance 
simply  addresses  conflicts  in  existing 
guidance  and  reaflirms  that  the 
contemporaneous  guidance  presented  in 
the  1987  CXIPSF  Development 
Document  correctly  reflects  EPA’s 
judgment  regarding  appropriate 
implementation  of  the  CXIPSF  guideline. 
The  above  discussion  is  guidance  only, 
and  it  relates  only  to  implementation 
and  enforcement  issues;  it  does  not 
provide  a  basis  to  challenge  today’s 
amendments. 

DC.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
analyses  of  major  regulations.  Major 
rules  are  those  whi(±  impose  a  cost  on 
the  economy  of  $100  million  or  more 
aiuiually  or  have  certain  other  economic 
impacts.  This  action  is  not  a  major  rule 
because  the  estimated  cost  of  today’s 
rule  is  $78  million  annually.  This  figure 
differs  from  the  $61  million  cost 
presented  in  the  December  6, 1991 
proposal  because:  (1)  The  co.sts  reflect 
the  shift  in  discharge  status  for  14  plants 
that  were  direct  diverge  focilities  in 
1987  but  now  discharge  to  PCDTWs;  (2) 
file  costs  reflect  the  revised  projection 
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that  47  direct  discharge  facilities  are 
subject  to  the  Subpart  J  BAT  limitations 
rather  than  the  23  facilities  estimated  in 
1987;  (3)  the  costs  associated  with 
compliance  with  the  pretreatment 
standards  for  phenol  and  2,4* 
dimethylphenol  have  been  eliminated 
since  EPA  is  not  promulgating 
pretreatment  standards  for  these 
pollutants;  (4)  the  cost  is  expressed  in 
1992  dollars  rather  than  1986  dollars  as 
was  done  at  proposal,  because  EPA  has 
concluded  that  this  approach  more 
accurately  reflects  the  cost  of  today’s 
rule;  and  (5)  the  cost  presented  today 
reflects  the  total  proj^ed  cost  of  the 
model  in-plant  biological  treatment 
systems  that  provide  the  technology 
basis  for  the  promulgated  limits  and 
standards,  rather  than  simply  the 
incremental  cost  of  today’s  ride  over  the 
cost  of  the  1987  OCPSF  guideline.  This 
last  point  is  explained  further  in 
response  to  the  comments  of  Allied- 
Signal.  Inc.  Today’s  rule  meets  none  of 
the  criteria  of  a  major  rule  as  set  forth 
in  section  l(b]  of  the  Executive  Order. 
This  rule  was  submitted  to  the  Offlce  of 
Management  and  Budget  for  review. 

X.  Regulatory  Flexibility  Analysis 
The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  requires  EPA  and 
other  agencies  to  prepare  a  final 
regulatory  flexibility  analysis  for 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  As  noted  in  Section  V.E.,  the 
regulatory  flexibility  analysis  for  today’s 
final  rule,  as  in  the  1987  final  rule, 
examined  whether  small  plants,  as 
defined  by  a  plant  production  threshold 
of  5  million  poimds,  are 
disproportionately  affected  by  the 
regulation.  The  Agency’s  assessment 
concludes  that  no  change  in  the  small 
plant  analysis  findings  is  necessary. 

That  is  to  say,  the  relation  continues 
to  set  BAT  equal  to  BPT  for  plants  with 
production  less  than  or  equal  to  5 
million  poimds  of  (X7SF  products  per 
year,  and  makes  no  special  provision  for 
small  plants  complying  with  PSES 
standmds. 

XL  Paperworic  Reduction  Act 
In  accordance  with  the  Paperworic 
Reduction  Act  of  1980.  44  U.S.C  3500 
et  sea.,  EPA  must  submit  a  copy  of  any 
rule  that  contains  a  collection-of- 
information  requirement  to  the  Director 
of  the  Office  of  Management  and  Budget 
for  review  and  approval  Tliis  rule 
contains  no  additional  information 
collection  requirements  beyond  those 
already  required  by  40  CFR  part  403  and 
40  CFR  part  122,  and  therefore  the 
review  requirement  of  the  Paperwork 
Reduction  Act  is  not  applicable. ' 


List  of  Subjects  in  40  CFR  Part  414 

Organic  chemicals  manufacturing, 
Plastics  manufacturing.  Synthetic  fibers 
manufacturing.  Water  pollution  control. 
Water  treatment  and  disposal. 

Dated:  May  28, 1993. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  414  is  amended 
as  set  forth  below: 

PART  414-ORQANIC  CHEMICALS, 
PLASTICS,  AND  SYNTHETIC  RBERS 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Secs.  301,  304,  306,  307,  and 
501,  PubUc  Law  92-500.  86  Stat  816,  Pidilic 
Law  95-217, 91  Stat.  156,  PubUc  Law  100- 
4. 101  Stat.  7  (33  U.S.C  1311, 1314, 1316. 

1317,  and  1361). 

2.  Sections  414.25,  414.35,  414.45, 

414.55,  414.65, 414.75,  and  414.85 
(including  the  tables)  are  revised  to  read 
as  follows: 

1 414. _  Pretreatment  standards  for 

existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403. 13^ any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  mscharges  in 
acco^ance  with  §414.111. 

3.  Sections  414.26, 414.36,  414.46, 

414.56,  414.66,  414.76,  and  414.86  are 
revised  to  read  as  follows: 

§414. _  Prstrestment  standards  for  new 

sources  (P8NS). 

Except  as  provided  in  40  CFR  403.7 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and 
achieve  discharges  in  accordance  with 
§414.111. 

4.  In  §414.91,  paragraphs  (b)(1)  and 
(b)(2)  are  removed  and  the  second 
sentence  of  the  introductory  text  of 
paragraph  (b),  the  flush  paragraph  of 
paragraph  (b),  and  the  table  are  revised 
and  combing  to  form  one  paragraph  to 
read  as  follows: 

§414.91  Toxic  pollutant  effluent 
llmttatlons  and  standards  for  dkact 
dischargs  potrU  souroaa  that  use  and-of- 
pips  biological  traatmant 
•  •  #  •  * 

(b)  *  *  *  The  metal-bearing  waste 
streams  and  cyanide-bearing  waste 
streams  are  defined  as  those  waste 
streams  listed  in  Appendix  A  of  this 
part,  plus  any  additional  CXIPSF  process , 
wastewatM^  streams  identified  by  the 


permitting  authority  on  a  case-by-f:a8e 
basis  as  metal  or  cyanide  bearing  based 
upon  a  determination  that  such  streams 
contain  significant  amounts  of  the 
pollutants  identified  above.  Any  such 
streams  designated  as  metal  or  cyanide 
bearing  must  be  treated  independently 
of  other  metal  or  cyanide  bearing  waste 
streams  unless  the  permitting  authority 
determines  that  the  combination  of  such 
streams,  prior  to  treatment,  with  the 
Appendix  A  waste  streams  will  result  in 
substantial  reduction  of  these 
pollutants.  This  determination  must  be 
based  upon  a  review  of  relevant 
engineering,  production,  and  sampling 
and  analysis  information.  • 

Effluent  limitations 

BATandNSPS’ 


Effluent  characteris¬ 
tics 

Maximum 
for  any 
one  day 

Maximum 
for  for 

average 

Acenaphthene . 

59 

22 

Acenaphthylene . 

59 

22 

Acrytonitrfle . 

242 

96 

An^racene . 

59 

22 

Benrene  . 

136 

37 

Benzo(a)anthracene  . 

59 

22 

3,4- 

Benzofluoranthene 

61 

23 

Benzo(k)fluoranthene 

59 

22 

Benzo(a)pyrene . . 

61 

23 

Ks(2-ethythexy0 

phthaiate . . 

279 

103 

Carbon  Tetrachloride 

38 

18 

Chlorobenzene . 

28 

15 

Chioroethane . 

268 

104 

Chtoroform . . .... 

46 

21 

2-Chk>rophenol _ 

98 

31 

Chryserie  . . . 

59 

22 

Di-n-butyl  phthaiate  .. 

57 

27 

1 ,2-Dichlorobenzene 

163 

77 

1 ,3-Dichiorobenzene 

44 

31 

1 ,4-Oichlorobenzene 

28 

15 

1,1-Dichloroethane  ... 

59 

22 

1,2-Dichioroethane  ... 

211 

68 

1 ,1  -Dichloroethylene 

25 

16 

1,2-tran8- 

Oichloroethytene  ... 

54 

21 

2,4-Dichloropherx)l  ... 

112 

39 

1.2-Dichk>ropropane  . 

230 

153 

1.3- 

Dichloropropyiene . 

44 

29 

Diethyl  phthaiate  ...... 

203 

81 

2,4-Otmethytphenol  .. 

36 

18 

Dimethyl  phthaiate  ... 

47 

19 

4,6-Oinitro-<Hxe80l ... 

277 

78 

2,4-Dinitrophenol _ 

123 

71 

2,4-Dinitn^uene _ _ 

285 

113 

2,6-Dinitrotoluene _ 

641 

255 

Ethylbenzene ............ 

108 

32 

Ruoranthene _ 

68 

25 

Ruorene  . . 

59 

22 

Hexachlorobenzene  . 

28 

15 

HexachlorobutacHene 

49 

20 

Hexachloroethane  .... 

54 

21 

Methyl  Chloride  ....... 

190 

86 

Methylene  Chloride  .. 

89 

40 

Naphthalene  ............. 

59 

22 

Nitrobenzene  ...... _ 

68 

27 
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31 


Eflkient  characteriS' 
tica 

Effluent  ImNations 
BATwxlNSPS' 

Maximum 
for  any 
one  day 

Maximum 

forfor 

morSfiiy 

average 

2-Nitrophenol . 

69 

41 

4-Nltrophenol ............ 

124 

72 

Phenanthrsne _ 

59 

22 

Phenol  ..................... 

26 

15 

Pyrene . . 

67 

25 

Tetrachloroethylene .. 

56 

Toluene _ _ _ 

80 

26 

Total  Chromium _ 

2,770 

1,110 

Total  Copper _ 

3,380 

1,450 

Total  Cyanide  ........... 

1,200 

420 

Total  Leexl  .... _ ....... 

690 

320 

Total  Nickel  . . 

3,980 

1,690 

Tot*  Zinc* . . 

2,610 

1,050 

1.2,4- 

Trichkxobenzene  .. 

140 

68 

1 , 1 ,1 -Tfichioroethane 

54 

21 

1 .1 ,2-Trichioroelhane 

54 

21 

Trichloroethylene  ...... 

54 

21 

Vinyl  Chloride _ _ 

268 

104 

^  AH  units  are  mlcrograms^  liter. 

^Total  Zinc  for  Rayon  Fiber  Manufacture 
that  uses  ttw  viecoee  process  and  Acryilc 
Fiber  Manufacture  that  uses  the  zinc  chkxida/ 
solvent  process  is  6,796  po/l  arKf  3,325  pg/l 
for  maximum  for  any  one  day  arxl  maximum 
for  monthly  average,  respective. 

5.  In  §  414.101,  paragraphs  (b)(1)  and 
(b)(2)  are  removed  and  the  second 
sentence  of  the  introductory  text  of 
paragraph  (b),  the  flush  paragraph  of 
paragraph  (b),  and  the  table  are  revised 
and  combined  to  form  one  paragraph  to 
read  as  follows: 

§  414.101  Toxic  pollutant  effluent 
limitations  aruf  standards  for  direct 
discharge  point  aourcae  that  do  not  use 
end-of-pipe  biological  treatment 
***** 

(b)  •  *  *  The  metal-bearing  waste 
streams  and  cyanide-bearing  waste 
streams  are  defined  as  those  waste 
streams  listed  in  Appendix  A  of  this 
part,  plus  any  additional  OCPSF  process 
wastewater  streams  identified  by  the 
permitting  authority  on  a  case-by-case 
basis  as  metal  or  cyanide  bearing  based  ' 
upon  a  determination  that  such  streams 
contain  significant  amoimts  of  the 
pollutants  identified  above.  Any  such 
streams  designated  as  metal  or  cyanide 
bearing  must  be  treated  independently 
of  other  metal  or  cyanide  bearing  waste 
streams  unless  the  permitting  authority 
determines  that  the  combination  of  such 
streams,  prior  to  treatment,  with  the 
Appendix  A  waste  streams  will  result  in 
substantial  reduction  of  these 

Slants.  This  determination  must  be 
upon  a  review  of  relevant 
engineering,  production,  and  sampling 
and  analysis  information. 


BAT  affluent  Imita¬ 
tions  end  NSPS' 


Effluent  charactarie- 
tica 

Maximum 
for  any 
one  day 

MaxhTxim 

for 

monthly 

average 

Acenaphthene  .......... 

47 

19 

Acenaphthylerte ........ 

47 

19 

Acrylonitriis  ... — ....... 

232 

94 

Anthracene  ............... 

47 

19 

Benzerw  .........  ...... 

134 

57 

Benzo(a)an1hracene . 

47 

19 

3.4- 

Benzofluoranthene 

48 

20 

Benzo(k)fluoranlhene 

47 

19 

Benzo<a)pyrene _ 

48 

20 

Bis(2-ethylhexyl) 
phthaiate . . . 

258 

95 

Cartxm  Tetrachloride 

380 

142 

Chlorobenzene  ......... 

380 

142 

Chkxfoelhane _ 

295 

110 

Chloroform _ ..... _ 

325 

111 

Chrysene  .... _ ......... 

47 

19 

Di-f^4NJlyl  phthaiate  .. 

43 

20 

1 ,2-Dichlorobenzsne 

794 

196 

1 ,3-Oichiorobenzene 

380 

142 

1 ,4-Oichiorobenzene 

380 

142 

1.1-Oichloro6thane  ... 

59 

22 

1,2-Dichloroethane  ... 

574 

180 

1 ,1 -Dichloroethyiene 

60 

22 

1,2-trane- 

Dichloroethylene  ... 

66 

25 

1.2-Dichioropropane . 

794 

196 

1.3- 

Dichloropropylene . 

794 

196 

Diethyl  phthaiate  _ 

113 

46 

2,4-Dknethylphenol  .. 

47 

19 

Dimethyl  phthaiate  ... 

47 

19 

4,&-Dinitro-o-cresol ... 

277 

78 

2.4-Oinitrophenol _ 

4,291 

1,207 

Ethylbenzene _ 

380 

142 

Fiuorantherie  ............ 

54 

22 

Ruorerw _ 

47 

19 

Hexachlorobenzene  . 

794 

196 

Hexachlorobutadiene 

380 

142 

Hexachlofoethane  ~.. 

794 

196 

Methyl  Chloride  _ _ 

295 

110 

Methyiene  Chloride  .. 

170 

36 

N€V)hthaler)e  . . 

47 

19 

Nitrobenzene  . . 

6,402 

2,237 

2-Nitrophenol _ 

231 

65 

4-Nitrophenoi . . . 

576 

162 

Phenanthrene _ 

47 

19 

Phenol  _ _  _ 

47 

19 

Pyrer^ _ 

48 

20 

Tetrachioroethyiene .. 

164 

52 

Toluene  . — 

74 

28 

Total  Chromium _ 

2,770 

1,110 

Total  Copper  ........... 

3,380 

1,450 

Total  Cyanide _ 

1,200 

420 

Total  Lead  ........... 

690 

320 

Total  Nickel _ 

3,980 

1,690 

Total  Zinc* _ 

2,610 

1,050 

1.2,4- 

Trichlorobenzene  .. 

794 

196 

1.1,1-Trichloroethane 

59 

22 

1 , 1 ,2-Trichioroethane 

127 

32 

TrichiorDelhylene .... 

69 

26 

Vinyl  Chloride  ... _ 

172 

97 

^  AH  units  are  mtcfogreme  per  Iter. 


*Total  Zinc  for  Rayon  Fiber  Mwxjfactura 
that  uses  the  viscose  process  and  Acrylic 
Fibers  Manufachxe  that  uses  the  ^ 
chioride/solvenl  process  is  6,796  pg4  arxf 
3,325  pg/l  for  maximum  for  any  one  and 
maximum  for  rrxinthly  average,  respecttvely. 

6.  Part  414  is  amended  by  adding 
subpart  K  to  read  as  follows: 

Subpart  K— indkect  Discharge  Polnl 
Sources 

s«c. 

414.110  Applicability,  description  of  the 
subcategory  of  indirect  discharge  point 
sources. 

414.1 11  Toxic  pollutant  standards  for 
indirect  discharge  point  sources. 

Subpart  K — Indirect  Discharge  Point 
Sources 

1414.110  Applicability;  description  of  the 
subcategory  of  indirect  discharge  point 
sources. 

The  provisions  of  this  subpart  are 
applicable  to  the  process  wastewater 
discharges  resulting  from  the 
manufacture  of  the  CXIPSF  products  and 
product  grouM  defined  by  §  414.11  from 
any  indirect  discharge  point  source. 

f  414.111  Toxic  pollutant  standards  for 
indirect  discharge  point  sources. 

(a)  Any  point  source  subject  to  this 
subpart  must  achieve  discharges  not 
exceeding  the  quantity  (mass) 
determined  by  multiplying  the  process 
wastewater  flow  subject  to  this  subpart 
times  the  concentration  listed  in  the 
following  table. 

(b)  In  the  case  of  lead.  zinc,  and  total 
cyanide  the  discharge  quantity  (mass) 
shall  be  determined  by  multiplying  the 
concentrations  listed  in  the  following 
table  for  these  pollutants  times  the  flow 
from  metal-bearing  waste  streams  for 
metals  and  times  &e  flow  firom  the 
cyanide-bearing  waste  streams  for  total 
cyanide.  The  metal-bearing  waste 
streams  and  cyanide-bearing  waste 
streams  are  defined  as  those  waste 
streams  listed  in  Appendix  A  of  this 
part,  plus  any  additional  OCPSF  process 
wastewater  streams  identified  by  the 
control  authority  on  a  case-by-case  basis 
as  metal  or  cyanide  bearing  based  upon 
a  determination  that  such  streams 
contain  significant  amounts  of  the 
pollutants  identified  abo\'e.  Any  such 
streams  designated  as  metal  or  cyanide 
bearing  must  be  treated  independently 
of  other  metal  or  cyanide  beving  waste 
streams  imless  the  control  authority 
determines  that  the  combination  of  such 
streams,  prior  to  treatment,  with  the 
Appendix  A  waste  streams  will  result  in 
substantial  reduction  of  these 
pollutants.  This  determination  must  be 
based  upon  a  review  of  relevant 
engineering,  production,  and  sampling 
and  analysis  information. 
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PSESandPSNS^ 

Effluent  characteris¬ 
tics 

Maximum 
for  any 
one  day 

Maximum 
for  any 
monthly 
average 

Acenaphthene . 

47 

19 

Anthracene . 

47 

19 

Benzene . . 

134 

57 

Bis(2-ethylhexyl) 
phthalate . 

258 

95 

Carbon  Tetrachloride 

380 

142 

Chlorobenzene . 

380 

142 

Chloroethane . 

295 

110 

Chlorotorm . . 

325 

111 

Di-rvbutyl  phthalate  .. 

43 

20 

1 ,2-Dichlorobenzene 

794 

196 

1 ,3-Dichlorobenzene 

380 

142 

1 ,4-Dichlorobenzene 

380 

142 

1.1-Dichloroethane  ... 

59 

22 

1,2-Dichloroethane  ... 

574 

180 

1 , 1 -Dichloroethylene 

60 

22 

1,2-trans- 

Dichloroethylene  ... 

66 

25 

1,2-Oichloropropane  . 

794 

196 

1.3- 

Dichloropropylene  . 

794 

196 

Diethyl  phthalate  . 

113 

46 

Dimeth^  phthalate  ... 

47 

19 

4,6-Dinitro-o-cresol ... 

277 

78 

Ethylbenzene . 

380 

142 

Ruoranthene . 

54 

22 

Fluorene  . 

47 

19 

Hexachlorobenzene  . 

794 

196 

Hexachiorobutadierte 

380 

142 

Hexachioroethane  .... 

794 

196 

Methyl  Chloride . 

295 

110 

Methylene  Chloride  .. 

170 

36 

Naphthalene . 

47 

19 

Nitrobenzene . 

6,402 

2,237 

2-NitropherK)l . 

231 

65 

4-Nitrophenol . 

576 

162 

Phertanthrerw . 

47 

19 

Pyrerte . 

48 

20 

Tetrachioroethyierre .. 

164 

52 

Toluene  . 

74 

28 

Total  Cyanide . 

1,200 

420 

Total  . 

690 

320 

Total  Zinc* . 

2,610 

1,050 

1.2,4- 

Trichkxobenzene  .. 

794 

196 

1 , 1 , 1 -Trichloroethane 

.  69 

22 

1 , 1 ,2-Trichloroethane 

127 

32 

Trichloroethylene . 

69 

26 

Vinyl  Chlori^ . 

172 

97 

'  AN  units  are  microgiams  per  liter. 

‘Total  Zinc  for  Rayon  Rber  Manufacture 
that  uses  the  viscose  process  and  Acrylic 
Fiber  Manufacture  that  uses  the  zinc  chkxide/ 
solvent  process  is  6,796  po/l  ar)d  3,325  pg/l 
for  maximum  for  any  one  and  maximum 
for  monthly  average,  respectively. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Tranalt  Administration 

49  CFR  Part  604 

[Docket  Na92-E] 

RIN2132-AA40 

Charter  Services  Demonstration 
Program 

AGENCY:  Federal  Transit  Administration, 
DOT. 

action:  Final  rule. 

SUMMARY:  Section  3040  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  directs  the 
Federal  Transit  Administration  (FTA)  to 
issue  regulations  establishing  a 
demonstration  program  whi^  would 
permit  transit  operators  to  provide 
charter  services  for  purpose  of  meeting 
the  transit  needs  of  government,  civic, 
charitable,  and  other  conununity 
activities  which  otherwise  would  not  be 
served  in  a  cost  effective  and  efficient 
manner.  Section  3040  also  requires  the 
FTA  to  consult  with  a  board 
representing  public  transit  operators 
and  privately  owned  charter  services. 
Today’s  final  rule  describes  the 
demonstration  program  that  the  FTA 
has  developed  in  consultation  with  a 
committee  equally  representative  of  the 
public  6md  private  sectors.  During  the 
demonstration  program,  recipients  in 
eight  sites  within  four  States  will  be 
allowed  to  provide  direct  charter  service 
as  determined  by  local  officials 
according  to  certain  set  criteria. 
EFFECTIVE  DATE:  August  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rita  Daguillard,  Attorney-Advisor,  FTA 
Office  of  Chief  Counsel.  (202)  366-1936, 
or  Rosemary  Woods.  FTA  Office  of 
Private  Sector  Initiatives,  (202)  366- 
1666. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

On  April  13, 1987,  the  FTA,  then  the 
Urban  Mass  Transportation 
Administration,  revised  its  charter 
service  regulation,  49  CFR  part  604.  The 
principle  imderlying  this  regulation  is 
that  federally  funded  equipment  and 
facilities  may  not  be  used  to  compete 
unfairly  with  private  charter  operators, 
in  keeping  with  sections  3(f)  and 
12(c)(6)  of  the  Federal  Transit  Act.  as 
amended  (49  U.S.C.  1602(f)  and 
1608(c)(6)).  When  the  regulation  went 
into  effect  on  May  13, 1987,  it  was 
subject  to  five  limited  exceptions,  set 
out  in  49  CFR  604.9.  Under  these 
exceptions,  a  recipient  of  Federal  funds 
may  provide  charter  services  if:  (1)  there 


is  no  willing  and  able  private  charter 
operator;  (2)  the  private  charter  operator 
does  not  have  the  capacity  needed  for  a 
particular  charter  trip;  (3)  the  private 
charter  operator  is  unable  to  provide 
equipment  accessible  to  the  elderly  and 
persons  with  disabilities;  (4)  is  non- 
urbanized  areas,  the  charter  service  that 
would  be  provided  would  result  in  a 
hardship  on  users;  or,  (5)  private  charter 
operators  are  not  capable  of  providing 
service  for  special  events. 

On  Decen^r  22. 1987,  the  President 
signed  the  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act,  1988  (Pub.  L.  100-202, 101  Stat 
1329;  hereafter  the  “FY 1988  Act”).  In 
the  Conference  Report  accompanying 
the  FY  1988  Act,  the  FTA  was  directed 
to  amend  its  charter  service  regulation 
to  “permit  non-profit  social  service 
agencies  to  seek  bids  for  charter  service 
from  publicly  funded  operators."  (Conf. 
Rept.,  Committee  Print  accompanying 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
1988,  lOOffi  Cong.,  1st  Sess.  62).  This 
report  suggests  that  “(tjhese  non-profit 
agencies  *  •  *  be  limited  to 
government  entities  and  those  entities 
subject  to  sections  501(c)  l,3,5[sic]  and 
19  of  the  Internal  Revenue  Code.”  The 
Report  recommends  that  “[i]n  such 
cases,  the  public  operator  *  *  *  bo 
required  to  identify  to  the  chartering 
organizations  any  private  operator  that 
has  notified  it  of  its  willinmess  and 
ability  to  provide  comparable  charter 
service.” 

Further  to  this  congressional 
directive,  the  FTA  amended  its  charter 
regulation  on  December  30. 1988,  to 
provide  three  additional  exceptions  to 
the  general  prohibition  on  the  use  of 
federally  funded  equipment  and 
facilities  for  charter  service  (53  FR 
53348). 

The  first  exception  allows  the  use  of 
FTA-funded  equipment  and  facilities  for 
direct  charter  service  with  non-profit 
social  service  agencies  that  are 
governmental  entities  or  organizations 
exempt  from  taxation  imder  Internal 
Revenue  Code  501(c)  (1).  (3),  (4)  and 
(19),  provided  that  the  agency  is 
contracting  for  service  for  persons  with 
disabilities;  is  a  recipient  of  funds  under 
certain  U.S.  Department  of  Health  and 
Human  Service  (“USDHHS”)  programs; 
or  has  been  State-certified  according  to 
the  procedure  set  forth  in 
§  604.9(b)(5)(iii)  of  the  Charter  Service 
Rl^lation. 

The  second  exception  provides  an 
additional  exemption  for  nonurbanized 
areas  by  allowing  FTA-funded 
equipment  and  facilities  operated  by 
recipients  in  such  areas  to  be  used 
incidentally  in  direct  charter  service  for 
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social  services  agencies  that  are 
governmental  entities  or  organizations 
exempt  under  Internal  Revenue  Code 
501(c)  (1),  (3),  (4)  and  (19),  provided 
that  the  agency  is  contracting  for  service 
for  elderly  persons.  The  third  exception 
allows  FTA-funded  equipment  ana 
facilities  to  be  used  on  an  incidental 
basis  in  any  particular  charter  service 
for  which  die  FTA  recipient  and  the 
local  private  operators  nave  reached  an 
agreement  as  part  of  the  willing  and  able 
determination  allowing  the  recipient  to 
provide  such  service. 

n.  Section  3040  of  ISTEA 

On  December  18, 1991,  the  President 
signed  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  Section  3040  of  ISTEA  directs 
the  FTA  to  issue  regulations 
implementing  a  charter  services 
demonstration  program  in  not  more 
than  4  states.  Under  this  demonstration 
program,  transit  operators  would  be 
permitted  to  provide  charter  service  for 
the  purposes  of  meeting  the  transit 
needs  of  government,  civic,  charitable, 
and  other  community  activities  which 
otherwise  would  not  be  served  in  a  cost 
effective  and  efficient  manner.  Section 
3040  provides  that  in  developing  such 
regulations,  the  FTA  shall  consult  with 
a  board  that  is  equally  represented  by 
public  transit  operators  and  privately 
owned  charter  services.  The  FTA  is 
directed  to  transmit  to  Con^ss,  not 
later  than  3  years  after  the  date  of 
enactment  of  the  Federal  Transit  Act,  a 
report  containing  an  evaluation  of  the 
effectiveness  of  me  demonstration 
program  regulations  established  under 
this  section  and  to  issue  regulations  to 
improve  the  current  charter  services 
regulation. 

The  Conference  Report  accompanying 
ISTEA,  (H.R  Rep.  No.  404, 102nd  Cong., 
1st  Sess.  424  (1991)),  explains  that  the 
demonstration  program  has  been 
mandated  in  response  to  the  concerns 
expressed  by  local  transit  operators 
regarding  the  existing  charter  service 
regulation.  The  Report  states  that  the 
implementing  reflations  should  be 
designed  to  enable  public  transit 
operators  to  provide  charter  services  to 
government,  dvic,  charitable  and  other 
community  organizations  that  serve  a 
public  purpose  and  help  address  immet 
transit  needs.  According  to  the  Report, 
it  is  intended  that  these  regulations  will 
grant  public  transit  operators  additional 
flexibility  that  is  not  afforded  under  the 
existing  charter  regulations,  without 
creating  undue  competition  for  privately 
owned  diarter  operators.  The  Report 
indicates  that  the  results  of  the 
demonstration  program  should  provide 
Congress  and  the  I^A  with  data  to 


determine  the  most  effective  method  for 
providing  charter  services  to  local 
communities,  and  whether  the  current 
regulations  are  in  need  of  modification. 
The  Report  recommends  that  the  FTA 
select  the  state  of  Michigan  as  a 
participant  in  the  program. 

m.TlieNPSM 

On  October  28, 1992,  the  FTA  issued 
in  the  Federal  Renstn*,  a  Notice  of 
Proposed  Rulema]^g  (NPRM)  outlining 
its  proposed  demonstration  pn^ram. 

The  NPRM  did  not  propose  to  overhaul 
the  charter  regulation  during  the 
demonstration  period,  but  instead  to 
amend  the  regulation  to  allow  grant 
recipients  in  demonstration  sites 
additional  flexibility  in  adjusting  to 
local  circumstances.  Since  these 
circumstances  are  defined  by  specific 
local  conditions,  rather  than  attempting 
to  predetermine  the  adjustments 
needed,  the  FTA  proposed  that  such 
decisions  should  be  made  locally  by 
appropriate  officials.  _ 

Moreover,  both  section  3040  of  ISTEA 
and  the  Report  made  it  clear  that  the 
demonstration  program  should  not 
interfere  with  the  viability  of  the  private 
charter  industry,  nor  generate  unfair 
competition  with  private  operators. 
Accordingly,  the  FTA’s  proposed 
demonstration  project  would  allow 
service  decisions  to  be  made  by  local 
officials,  with  the  advice  and 
recommendations  from  a  panel 
composed  of  an  equal  number  of 
representatives  of  the  public  and  private 
sectors. 

In  formulating  the  proposal  which 
appeared  in  the  NPRM,  the  FTA 
consulted  with  a  board  equally 
representatives  of  public  and  private 
transit  providers.  Pursuant  to  section 
3040(b)  of  ISTEA,  the  FTA  appointed  a 
Charter  Services  Demonstration  Program 
Federal  Advisory  Committee  (Advisory 
Committee),  composed  of  24 
representatives  of  the  public  and  private 
sectors.  The  Advisory  Committee  met 
for  the  first  time  on  May  4, 1992,  to 
provide  advice  and  comments  on  a  draft 
proposal  for  a  demonstration  program 
developed  by  the  FTA.  The  advice  and 
comments  of  the  Advisory  Committee 
were  incorporated  into  the  NPRM. 

The  committee  membership  is  as 
follows: 

Public  Transit  Operators  and  Their 
Representatives 

1.  Capital  Area  Transportation  Authority, 

Lansing,  Michigan  ■ 

2.  Metropolitan  iWsit  Authority  of  Harris 

Coimty,  Houston,  Texas 

3.  Monterey-Salinas  Transit  Authority, 

Monterey,  California 

4.  Central  Oklahoma  Transit  Authority, 

Oklahoma  Qty,  Oklahoma 


5.  Toledo  Area  Transit  Authority,  Toledo, 

Ohio 

6.  Mass  Transit  Administration.  Baltimore, 
Maryland 

7.  Metropolitan  Atlanta  Regional  Transit 
Authority,  Atlanta,  Georgia 

8.  Pinellas-Suncoast  Transit  Authority, 
Clearwater,  Florida 

9.  Greenville  Transit  Authority,  Greenville, 
South  Carolina 

10.  American  Public  Transit  Association, 
Washington,  DC 

11.  Michigan  Department  of  Transportation, 
Lansing,  Michigan 

12.  Sacramento  Area  Council  of 
Governments,  Sacramento,  California 

Privately  Owned  Charter  Services  and  Their 
Representatives 

1.  Indian  Trails  Bus  Company,  Oswosso, 
Michigan 

2.  American  Bus  Association,  Washington, 

DC 

3.  Lake  Front  Lines,  Brookpark,  Ohio 

4.  American  Coach  Lines,  Txixedo,  Maryland 

5.  Academy  Bus  Tours,  Newark,  New  Jersey 

6.  Kerrville  Bus  Lines,  San  Antonio,  Texas 

7.  Antelope  Valley  Bus,  Lancaster,  California 

8.  Hotard  Destinations  Services,  New 
Orleans,  Louisiana 

9.  Airport  Ground  Transportation  Assn., 
Knoxville,  Tennessee 

10.  Arrow  Stage  Lines,  Phoenix,  Arizona 

11.  California  Bus  Association,  San 
Francisco,  California 

12.  Northfield  Lines,  Iix:.,  Northfield 
Minnesota 

Under  the  demonstration  program  as 
outlined  in  the  NPRM,  a  State 
Department  of  Transportation  (State 
DOT)  or  metropolitan  planning 
organization  (MPO)  in  each  of  the 
selected  sites  would  appoint  a  local 
advisory  panel  composed  of 
representatives  of  the  public  and  private 
sectors.  The  advisory  panel  would 
recommend  to  the  State  DOT  or  MPO 
that  a  public  transit  agency  participating 
in  the  program  be  allowed  to  provide 
certain  types  of  charter  service.  The 
State  DOT  or  MPO  would  accept 
recommendations  which  received  a 
imanimous  vote  from  the  advisory 
panel,  and  decide  to  grant  or  deny  other 
recommendations,  based  on  certain  set 
criteria.  These  criteria  include  cost, 
equipment  uniqueness,  service  nature, 
and  specific  lo(^  foctors.  There  would 
be  a  hmited  appeal  to  the  FTA  of  the 
State  DOT’S  or  MPO’s  decision.  The 
demonstration  would  take  place  during 
a  12  to  18  month  period,  in  six  different 
sites.  Data  collected  during  the 
demonstration  would  be  presented  to 
Congress  as  directed  by  section  3040(c) 
of  ISTEA. 

The  NPRM  requested  proposals  from 
localities  wishing  to  participate  in  the 
demonstration  program.  It  ^o  sought 
comments  from  interested  parties  on  the 
substance  and  structure  of  the  proposed 
demonstration  program.  Comments  and 


36896 


Federal  Register  /  Vol.  58.  No.  130  /  Friday,  July  9,  1993  /  Rules  and  Regulations 


proposals  were  due  on  or  before 
December  28, 1992.  The  Advisory 
Committee  met  on  January  11, 1993,  to 
discuss  the  comments  and  proposals, 
and  to  provide  recommendations  on  the 
selection  of  sites  for  the  demonstration. 
Hie  FTA  has  modified  the 
demonstration  program  as  it  appeared  in 
the  NPRM  in  keeping  with  the 
comments  and  with  the 
recommendations  of  the  Advisory 
Committee. 

The  FTA  received  comments  and 
proposals  fiom  22  organizations,  which 
bre^  down  as  follows: 

1  Senior  Citizens'  Association. 

3  Private  Trade  Associations. 

1  Public  Trade  Association. 

4  Private  Charter  Operators. 

10  FTA  Recipients. 

2  Metropolitan  Planning  Organizations. 

1  State  Department  of  Transportation. 

22  Total 

A  summary  of  the  significant 
comments  and  the  proposals  and  the 
FTA’s  response  to  them  is  set  forth  in 
the  following  section,  which  also 
identifies  the  localities  selected  to 
participate.  In  the  Analysis  of  the 
Amendment,  the  FTA  will  describe  in 
detail  the  Charter  Services 
Demonstration  Program. 

rv.  Comments  and  Proposals  Submitted 
in  Response  to  the  NPRM 

A.  Comments 

In  the  NPRM,  the  FTA  sought 
responses  to  the  following  questions: 

1.  Who  should  comprise  the  advisory 
panel  that  makes  recommendations  to 
the  State  Department  of  Transportation 
(DOT)  or  metropolitan  planning 
organization  (MPO),  and  who  should 
appoint  its  members? 

in  the  NPRM,  the  FTA  proposed  that 
either  a  State  DOT  or  MPO  be 
empowered  to  receive  and  rule  on 
applications  by  FTA  recipients  to 
provide  charter  service  during  the 
demonstration  program.  Applications 
would  be  forward^  to  the  State  DOT  or 
MPO  by  an  advisory  panel  composed  of 
4  to  6  persons,  with  equal 
representation  of  public  transit 
providers  or  local  business 
organizations  and  representatives  of 
local  private  operators.  Members  of  the 
advisory  panel  would  be  appointed  by 
the  State  DOT  or  MPO. 

Most  commenters  agreed  that  a  local 
advisory  panel  should  be  set  up  in  each 
of  the  demonstration  sites,  and  that  it 
should  serve  the  purpose  described  in 
the  NPRM.  Some  commenters,  however, 
felt  that  existing  private  sector 
committees  could  serve  the  same 
function,  and  that  the  creation  of  a 
special  ad  hoc  panel  would  create 


unnecessary  duplication.  Others  stated 
that  the  FTA  should  either  appoint  the 
members  of  the  advisory  conunittee,  or 
that  the  FTA,  and  not  local  bodies, 
should  decide  what  types  of  service 
would  be  provided  under  the 
demonstration. 

As  indicated  above,  the  Conference 
Report  accompanying  ISTEA  states  that 
the  demonstration  program  should  not 
create  undue  competition  for  privately 
owned  charter  companies.  In  keeping 
with  this  intent  of  the  Conference 
Report  that  private  operators  not  suffer 
financial  injury  as  a  result  of  the 
demonstration,  the  FTA  believes  it  is 
essential  that  private  operators  be 
consulted  on  the  types  of  charter  service 
public  agencies  may  provide  during  the 
demonstration  period.  The  FTA  believes 
that  a  local  advisory  panel  equally 
representative  of  public  and  private 
operators  is  an  appropriate  means  for 
ensiuingsuch  consultation. 

The  ITA  recognizes,  on  the  other 
hand,  that  many  localities  already  have 
in  place  committees  of  public  and 
private  operators  that  serve  as 
consultative  forums.  The  FTA  agrees 
that  where  such  local  committees  exist 
and  adequately  represent  the  interests  of 
public  and  private  operators,  the 
creation  of  an  additional  body  would 
constitute  unnecessary  duplication. 

This  final  rule  therefore  allows 
participating  sites  having  demonstrated 
in  their  proposals  that  their  existing 
local  advisory  committees  can 
effectively  represent  both  public  and 
private  operators,  to  utilize  these 
committees  for  the  purposes  of  the 
demonstration.  In  ail  other  sites,  the 
creation  of  an  advisory  panel  as 
outlined  in  the  NPRM,  would  be 
required. 

Moreover,  since  needs  for  and  access 
to  charter  services  vary  greatly  from  one 
locality  to  another,  the  ^A  believes 
that  local  officials  are  best  able  to 
determine  which  services  should  be 
provided  during  the  demonstration 
program.  The  FTA  thus  proposes  a 
demonstration  program  that  provides  for 
local  decisionmaking.  In  accordance 
with  this  local  decisionmaking 
structure,  the  FTA  believes  that  local 
officials,  and  not  the  FTA,  should 
appoint  members  of  advisory  panels  to 
be  created  imder  the  demonstration,  and 
should  decide  what  types  of  service  are 
to  be  nrovided. 

2.  Should  there  be  criteria  for 
exceptions  other  than  those  listed  in 
subsection  UKC)  of  the  NPRM  (i.e.,  cost, 
equipment  uniqueness,  service  nature, 
specific  local  factors)? 

In  the  NPRM,  The  FTA  proposed  that 
the  State  DOT  or  MPO  be  allowed  to 
grant  or  deny  exceptions  to  the  charter 


regulation  which  would  allow  FTA 
recipients  to  provide  direct  charter 
service  during  the  demonstration 
program,  on  ffie  basis  of  the  following 
criteria:  (l)  The  difference  between  the 
cost  of  service  provided  by  public  and 
private  operators;  (2)  customers’  needs 
for  specific  types  of  vehicles,  e.g., 
trolleys  or  buses  accessible  to  the 
elderly  and  persons  with  disabilities;  (3) 
the  nature  of  the  service  is  such  that 
only  an  FTA  recipient  can  adequately 
provide  it;  (4)  a  specific  local  need  that 
is  important  to  the  social  or  economic 
vitality  of  the  locality  that  cannot  be  met 
by  the  private  sector. 

Most  commenters  supported  the  use 
of  the  criteria  proposed  by  the  FTA  for 
determining  whic^  types  of  charter 
service  should  be  provided  by 
participants  in  the  demonstration.  Some 
commenters  foimd,  however,  that 
certain  criteria,  such  as  "service  nature" 
or  “cost,”  were  too  vague  or  failed  to 
provide  sufficient  flexibility.  One 
commenter  suggested  that  “service 
nature”  be  replaced  by  “service 
deficiency.”  i.e.,  public  agencies  may 
provide  service  if  private  operators  are 
imwilling  or  unable  to  do  so,  or  if  the 
service  they  offer  is  inordinately 
expensive. 

The  FTA  notes  that  given  the  great 
variation  in  local  conditions,  it  is 
difficult  to  establish  one  rmiversal  set  of 
criteria  that  will  apply  to  all  localities. 
The  criteria  must  necessarily  be  broad  if 
they  are  to  be  adapted  to  a  wide  range 
of  local  circumstances.  Moreover,  any 
one  or  a  combination  of  these  criteria 
can  be  used  in  deciding  which  types  of 
service  should  be  provided.  The  foiirth 
criterion,  “specific  local 
ciraimstances,”  affords  especially  wide 
latitude  in  formulating  exceptions 
which  respond  to  local  conditions,  and 
should  address  the  “service  deficiency” 
concerns  described  above.  Accordingly, 
with  the  exception  of  “cost  evaluation” 
discussed  in  subsection  3,  below,  the 
FTA  believes  that  there  is  no  need  to 
modify  the  criteria  set  out  in  the  NPRM. 

3.  When  evaluating  public  and  private 
costs  of  providing  charter  service,  what 
difference  should  be  considered 
"significant?" 

In  the  NPRM,  the  FTA  proposed  that 
a  State  DOT  or  an  MPO  may  grant  an 
exception  if  an  FTA  recipient  offers 
service  at  a  significantly  lower  cost  than 
can  private  charter  operators.  Under  the 
NPRM  proposal,  cost  differences  may  be 
considered  significant  when  there  is 
approximately  a  twenty  percent 
difference  between  the  average  charge 
for  service  by  private  operators,  and  the 
FTA  recipient’s  fully  allocated  cost  of 
providing  the  service. 
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Conunentere  representing  the  private 
sector  agreed  that  a  difference  of  at  least 
twenty  percent  between  the  fully 
allocated  cost  of  providing  charter 
service  and  a  private  operator's  charges 
for  comparable  service  could  be 
considered  “significant.”  On  the  other 
hand,  commenters  representing  the 
public  sector  felt  that  twenty  percent 
was  excessive  and  that  the  dimrential 
should  be  much  lower,  or  that  it  should 
not  include  capital  costs  for  non-profit 
and  government-related  charters.  One 
commenter  stated  that  “cheaper  is 
cheaper,”  and  that  a  public  agency 
should  provide  the  service  when  it  can 
do  so  at  lesser  cost,  regardless  of  the 
differential. 

The  FTA  maintains  that  a  difference 
of  twenty  percent  between  public  and 
private  charges  can  be  generallv 
recognized  as  “significant”  and 
provides  a  reasonable  benchmark.  At 
the  same  time,  however,  the  FTA 
recognizes  that  a  key  element  of  the 
demonstration  is  local  decisionmaking, 
and  that  participants  must  respond  to  a 
great  diversity  of  local  conditions. 
Therefore,  the  final  rule  provides  that 
participants  should  use  a  twenty 
percent  figure  when  gauging  whether 
the  difference  in  public  and  private 
costs  are  significant.  However,  the  final 
rule  allows  the  local  advisory  panel  to 
set  its  own  cost  differential,  which  may 
be  higher  or  lower,  depending  on  local 
circumstances. 

The  FTA  notes  that  this  rule  creates 
an  additional  exception  to,  but  does  not 
supersede  the  existing  charter 
regulation.  Therefore,  participants 
should,  in  conformance  with  the 
regulation,  provide  only  “incidental” 
charter  service.  As  a  general  rule, 
service  which  does  not  meet  its  fully 
allocated  cost  cannot  be  considered 
“incidental.”  See  52  FR  42252, 
NovembOT  3, 1987.  Under  the  FTA’s 
fully  allocated  cost  guidelines,  capital 
costs  should  be  reflected  in  a  public 
agency’s  cost  of  providing  a  particular 
service.  See,  “Fully  Allocated  Cost 
Analysis— Guidelines  for  Public  Transit 
Providers,”  April  1987.  The  FTA 
intends  to  provide  all  participants  in  the 
demonstration  with  specific  guidance 
on  the  fully  allocated  cost  methodology. 

4.  Which  groups  are  not  being  served 
under  the  current  charter  regulations? 

The  Conference  Report  accompanying 
ISTEA  explains  that  ^e  demonstration 
program  has  been  mandated  in  response 
to  the  concerns  expressed  by  local 
transit  operators  regarding  the  existing 
charter  service  regulation.  The 
Conference  Report  states  that  the 
implementing  regulations  should  be 
designed  to  enable  public  transit 
operators  to  provide  charter  services  to 


government,  dvic,  charitable  and  other 
community  organizations  that  serve  a 
public  purpose  and  help  address  unmet 
transit  nee^.  In  the  NPRM,  the  FTA 
asked  commenters  to  identi^  the  groups 
that  are  not  being  served  under  the 
ciirrent  regulation,  but  to  whom 
redpients  could  provide  service  under 
the  demonstration. 

Among  the  groups  identified  by 
commenters  as  having  unmet  charter 
needs  were  the  following:  Persons  and 
grouDs  in  rural  areas;  lo^  economic 
development  organizations;  Coimty  and 
State  government  organizations; 
chambers  of  commerce:  and  certain 
groups  of  disadvantaged  individuals 
and  persons  with  disabilities. 

The  FTA  points  out  that  exceptions  to 
the  current  charter  regulation  allow 
recipients  to  provide  direct  charter 
service  to  most  of  these  groups.  For 
instance,  under  49  CFR  604.9(b)(3),  a 
redpient  in  a  non-urbanized  area  may 
petition  the  FTA  to  provide  charter 
service  directly  when  service  provided 
by  a  private  operator  would  create  a 
hardship  for  the  customer.  Moreover,  49 
CFR  604.9(b)(7)  permits  a  recipient  to 
provide  any  type  of  charter  service  it 
may  specify  when  there  is  an  agreement 
to  that  effect  between  the  recipient  and 
local  private  operators.  It  is  the  FTA’s 
position  that  the  charter  needs  of  most 
of  the  groups  mentioned  by  commenters 
can  be  accommodated  under  the  current 
reflation. 

However,  during  the  demonstration, 
the  FTA  will  conduct  a  process  of  data 
collection,  validation,  and  evaluation. 
The  data  to  be  collected  will  include  the 
number  and  duration  of  charter  trips 
provided;  the  number  and  type  of 
groups  served;  whether  or  not  the  group 
serv^  used  a  private  charter  for  the 
same  trip  before  the  demonstration; 
variation  between  public  and  private 
costs  for  the  same  types  of  trips;  and  the 
effect  of  this  cost  variation  on  the 
frequency  of  charter  trips. 

A  report  to  Congress  will  be  prepared 
following  the  demonstration.  This 
report  will  serve  as  the  basis  for 
determining  whether  there  are  unmet 
needs  for  charter  service,  and, 
accordingly,  whether  the  cxirrent 
regulation  is  in  need  of  modification. 

5.  Should  there  be  an  appeal  to  the 
FTA  of  a  decisionmaker’s  denial  or 
granting  ofan  exception? 

In  the  NpRM,  the  FTA  proposed  that 
the  FTA  entertain  appeals  of  an  MPO’s 
or  State  DOT’S  denial  or  granting  of  an 
exception  if  the  four  regulatory  criteria 
were  not  properly  applied  in  the 
decisionmaking  process  of  the  MPO  or 
State  DOT. 

The  commenters  were 
overwhelmingly  opposed  to  the  creation 


of  an  appeal  to  the  FTA  of  a 
decisionmaker’s  denial  or  granting  of  an 
exception.  One  commenter  stated  that 
the  appeal  process  associated  with  the 
local  private  operator’s  council  should 
be  us^.  Another  stated  that  the  two- 
step  NPRM  process  for  determining 
exceptions  is  sufficient,  and  that  an 
appeal  to  the  FTA  would  constitute  an 
administrative  bxirden.  Only  one 
commenter  felt  that  there  should  be  an 
appeal  to  the  FTA.  indicating  that 
rivate  operators  might  otherwise  be 
armed  under  the  demonstration. 

Because  of  the  general  tenor  of  the 
comments,  the  FTA  will  not  provide  an 
appeal  to  ^A  as  part  of  the  regulations 
establishing  the  demonstration  program. 
However,  ffie  FTA  notes  that  S  604.15  of 
the  current  regulation  provides  a 
complaint  process  under  which  any 
interested  party  may  seek  redress  of 
alleged  charter  violations. 

Consequently,  any  aggrieved  private 
operator  may  file  an  appeal  under  this 
provision  of  a  decision  on  a  charter 
exception  it  believes  is  in  violation  of 
the  regulation. 

B.  Proposals 

Because  of  the  difficulty  and  cost 
associated  with  conducting 
demonstrations  on  a  statewide  basis,  the 
FTA  proposed  that  three  pairs  of  sites  be 
selected.  The  NPRM  stated  that  these 
sites  should  fall  into  the  following 
population  ranges:  (1)  Under  250,000; 

(2)  250,000  to  999,999;  and  (3)  1,000,000 
to  2,999,999.  'The  FTA  excluded  very 
large  metropolitan  areas  because  of  the 
difficulty  of  monitoring  programs  in 
these  areas,  and  because  they  are 
generally  well  served  by  local  charter 
operators.  The  FTA  considers  that 
conducting  the  demonstrations  in 
matched  pairs  of  sites  should  provide  a 
basis  for  comparison  and  ensure  that  the 
data  collected  does  not  reflect  only 
unique  local  circumstances. 

In  the  NPRM,  the  FTA  solicited 
proposals  from  public  agencies  wishing 
to  participate  in  the  demonstration.  ’The 
FTA  asked  that  the  proposals  include 
the  following: 

— ^The  geographic  area  of  the 
demonstration  and  a  list  of  public  and 
rivate  charter  operators, 
vidence  of  local  consensus  on  the 
demonstration  among  public  and 
private  operators,  e.g.,  a  written 
agreement  by  public  and  private 
operators  that  they  are  willing  to 
•  participate  in  the  demonstration, 

— ^A  plan  for  providing  demonstration 
data, 

— ^A  proposed  procedure  for  establishing 
an  advisory  panel  and  the 
identification  of  either  the  State  DOT 
or  MPO  to  rule  on  local  exceptions  to 
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be  allowed  under  this  proposed 
demonstration. 

— ^An  indication  of  a  willingness  of  the 
local  public  operators  and  private 
charter  service  providers  to 
coordinate  their  activities  during  this 
demonstration  effort, 

— ^Identification  and  analysis  of  groups 
not  being  served  under  the  current 
charter  regulation  but  which  would  be 
eligible  under  the  criteria  for 
exceptions  set  out  in  the  NPRM. 

The  FTA  received  proposals  from  six 
public  agencies:  (1)  Monterey-Salinas 
Transit:  (2)  the  Central  Oklahoma 
Transportation  and  Paridng  Authority: 

(3)  the  Bi-State  Development  Agency; 

(4)  the  Metro-Dade  Transit  Agency;  (5) 
the  Sacramento  Area  Council  of 
Governments  on  behalf  of  the 
Sacramento  Regional  Transit  Authority 
and  the  Yolo  County  Transit  Authority; 
and  (6)  the  Michigan  Department  of 
Transportation  on  behalf  of  fotir  transit 
agencies  within  the  State  of  Michigan. 

The  FTA  presented  the  proposals  to 
the  Advisory  Committee,  which 
discussed  them  at  the  January  11, 1993, 
meeting.  On  the  basis  of  FTA  staff 
evaluations,  the  responsiveness  of  the 
proposals  to  the  factors  set  out  in  the 
NPRM,  and  the  population  ranges  of  the 
areas  served  by  the  respondents,  the 
Advisory  Committee  recommended  that 
the  following  public  agencies  be 
selected  to  participate  in  the 
demonstration  program: 

(1)  Monterey-Salinas  Transit  Authority 

Monterey-Salinas  Transit  (MST), 
headquartered  in  Monterey.  California, 
is  a  small  transit  authority  Aat  serves 
the  major  tourist  demand  on  the  central 
coast  of  California,  about  100  miles 
south  of  San  Francisco.  The  American 
Public  Transit  Association  1992 
Membership  Directory  (APTA  Directory) 
reports  that  MST  serves  a  population  of 
some  250.000  with  57  buses  and  167 
employees.  The  Association  of 
Monterey  Bay  Area  Governments,  the 
local  MTO,  will  oversee  the  local 
demonstration  program. 

(2)  Central  Oklahoma  Transportation 
and  Parking  Authority 

The  Central  Oklahoma  Transportation 
and  Parking  Authority  (COTPA)  serves 
the  Oklahoma  City,  Oklahoma, 
urbanized  area,  which  includes 
Canadian,  Logan.  Oklahoma,  and 
Pottawatomie  Counties,  an  area  of  2,884 
square  miles  having  a  population  of 
approximately  1,000,000.  According  to 
the  APTA  Directory,  COTPA  has  about 
100  buses  and  200  employees.  The 
Private  Operators  Coordinating  Cotmcil, 
composed  primarily  of  private 


operators,  will  serve  as  an  advisory 
panel. 

(3)  Bi-State  Development  Agency 

The  Bi-State  Development  Agency 
(Bi-State),  located  in  St.  Louis,  Missouri, 
provides  service  to  the  St.  Louis/East  St. 
Louis  metropolitan  area,  and  serves  a 
population  of  about  2  million. 

According  to  the  APTA  Directory.  Bi- 
State  has  638  buses,  including  457  lift- 
equipped  vehicles,  and  1,900 
employees.  The  East-West  Coordinating 
Council,  the  local  MPO,  Mrill  oversee  the 
local  demonstration. 

(4)  Michigan  Department  of 
Transportation 

The  Michigan  Department  of 
Transportation  (Miwigan  DOT),  will 
oversee  demonstrations  in  four  sites 
within  the  State.  These  sites  will 
include  two  nonurbanized  areas  (under 
250,000  population),  and  two  small 
urban  areas  (between  250,000  and 
999,999  population).  Michigan  DOT 
will  create  a  statewide  steering 
committee  composed  of  representatives 
of  Michigan  DOT,  private  transportation 
companies  and  public  transit  agencies, 
to  act  as  an  advisory  panel. 

(5)  Yolo  County  Transit  Authority 

Yolo  County,  California  is  directly 

west  of  Sacramento  County,  and  has  a 
population  of  about  160,000.  The  Yolo 
County  Transit  Authority  (Yolo) 
operates  23  buses  and  6  paratransit 
vehicles  serving  the  cities  of  Woodlake, 
Davis,  West  Sacramento  and  Winters. 
Yolo  will  establish  a  seven-person 
advisory  panel  composed  of  three 
public  transit  providers,  three  private 
charter  operators,  and  a  staff  person 
from  the  Sacramento  Area  Council  of 
Governments.  _ 

Moreover,  section  3040  of  ISTEA 
specifies  that  demonstrations  should  be 
conducted  in  not  more  than  four  States. 
It  should  be  noted  that  the  sites  selected 
include  four  participants  in  areas  with 
populations  under  250,000,  two  more 
than  proposed  in  the  b^RM.  The 
inclusion  of  the  two  additional  sites  is 
intended  to  address  the  concerns  of  the 
Michigan  DOT.  one  of  the  selected 
participants,  that  rural  areas,  as  well  as 
smaller  sized  cities,  be  covered  by  the 
demonstration.  The  demonstration 
program  in  Michigan  will  therefore 
include  two  matching  sites  in  rural 
areas.  The  data  collected  in  these  sites 
during  the  demonstration  should  allow 
'Congress  and  the  FTA  to  determine 
whether  the  current  exception  for  rural 
areas,  §  604.9(b)(3)  of  the  regulation,  is 
adequate,  or  whether  an  ad&tional 
exception  is  needed  to  accommodate 
needs  for  charter  service  in  such  areas. 


With  the  selection  of  these 
participants,  the  demonstration  will  be 
conducted  in  eight  different  sites,  in 
matched  pcdrs  varying  in  population 
size  from  rural  to  large  urban  areas. 

Demonstrations  will  be  conducted  for 
a  12-month  period,  to  be  followed  by  a 
6-month  period  of  data  collection.  TTiis 
will  provide  the  FTA  with  sufficient 
time  to  evaluate  the  effect  of  the 
demonstration  program  on  the 
availability  of  local  charter  service, 
given  seasonal  variations.  It  will  also 
provide  the  FTA  with  sufficient  time  to 
analyze  the  data  gathered  during  the 
demonstration  and  prepare  for  ingress 
the  report  required  by  section  3040(c)  of 
ISTEA. 

V.  Analysis  of  the  Amendment 

Section  604.9  is  amended  by  adding 
subparagraph  604.9(b)(8),  which  allows 
a  State  DOT  or  MPO  to  receive  and  rule 
on  applications  by  FTA  recipients  to 
provide  charter  service  dvuing  the 
demonstration  program.  Applications 
will  be  based  upon  the  criteria  outlined 
in  subsection  (A)  below,  and  will  be 
forwarded  to  the  State  DOT  or  MPO  by 
an  advisory  panel.  The  local  advisory 
panel  will  be  either  created  by  the 
grantee,  the  State  DOT  or  the  MPO  for 
the  purposes  of  the  demonstration,  or 
will  be  part  of  the  grantee’s  existing 
private  sector  consultation  process.  If 
there  is  unanimity  by  the  advisoiy 
panel,  the  State  DOT  or  MPO  will 
accept  the  panel’s  recommendation.  If 
there  is  not  imanimity,  the  State  DOT  or 
MPO  will  take  into  consideration  the 
various  positions  expressed  and  will 
make  a  decision  based  on  the  criteria 
listed  in  Subsection  (A)  below. 

A.  Criteria  for  Exceptions 

The  FTA  has  determined  that  the 
State  DOT  or  MPO  will  be  allowed  to 
grant  or  deny  exceptions  to  the  charter 
regulation  which  would  allow  FTA 
recipients  to  provide  direct  charter 
service  during  the  demonstration 
program,  on  me  basis  of  the  following 
criteria: 

1.  Cost  Evaluation 

A  State  DOT  or  an  MPO  may  mant  an 
exception  if  an  FTA  recipient  offers 
service  at  a  significantly  lower  cost  than 
can  private  charter  operators.  Cost 
differences  may  be  considered 
significant  when  there  is  approximately 
a  twenty  percent  difference  between  the 
average  charge  for  service  by  private 
operators  and  the  FTA  recipient’s  fully 
allocated  cost  of  providing  the  service, 
or  if  the  local  advisory  panel  determines 
that  the  difference  is  significant 
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2.  Equipment  Uniqueness 

A  State  DOT  or  an  MPO  may  grant  an 
exception  if  an  FTA  recipient  possesses 
equipment  not  available  from  private 
operators  and  which,  if  obtained  from  a 
public  source,  would  result  in  a 
substantial  surcharge  for  charter 
customers.  The  equipment  must  be 
essential  to  the  purpose  of  the  charter. 
Examples  may  include  lift-equipped 
vehicles  for  persons  with  disabilities, 
air-conditioned  buses  during  the 
summer  months,  and  special  vehicles 
such  as  trolley  buses  for  special  events 
that  woxild  be  enhanced  by  such 
equipment. 

3.  Service  Natiue 

A  State  DOT  or  an  MPO  may  grant  an 
exception  if  the  nature  of  the  service  is 
such  that  only  an  FTA  recipient  can 
practically  provide  it.  For  example, 
unschedided  or  demand  responsive 
service  may  not  be  available  from  a 
private  provider  without  advance  notice 
and  a  considerable  cost  increase  to  the 
customer.  Public  mass  transit  schedules 
also  may  make  it  impractical  to  lease 
public  transit  equipment  to  a  private 
operator  for  certain  types  of  service  and 
at  certain  times  of  day. 

4.  Specific  Local  Factors 

A  State  DOT  or  an  MPO  may  grant  a 
waiver  to  accommodate  a  specific  local 
need  that  cannot  be  met  by  the  private 
sector,  and  which  is  important  to  the 
economic  or  social  health  and  vitality  of 
the  local  area.  Given  the  great  diversity 
of  conditions  firom  one  locality  to 
another  with  respect  to  the  availability 
of  charter  service,  the  participants  in  the 
demonstration  program  should  be  given 
wide  latitude  in  formulating  exceptions 
which  respond  to  these  conditions.  One 
such  example  of  specific  local  needs 
could  be  the  use  by  a  mvmicipality  of 
FTA-funded  buses  to  transport  potential 
investors  to  the  site  of  a  future 
industrial  complex. 

B.  Protection  or  Private  Charter 
Operators 

Under  subparagraph  604.9(b)(8)(iii), 
exceptions  may  not  be  granted  if  the 
MPO  or  State  TOT  determines  that 
exceptions  would  jeopardize  the 
economic  viability  of  individual  private 
charter  operators  or  would  seriously 
detract  from  private  charter  business. 
Moreover,  service  provided  by 
recipients  under  these  exceptions 
should  meet  its  fully  allocated  cost. 

C.  Length  of  the  Demonstration 

Subparagraph  604.9(b)(8)(iv]  provides 

that  demonstrations  will  be  conducted 
for  a  12-month  period,  to  be  followed 
immediately  by  a  6-month  period  of 


data  collection.  This  will  provide  the 
FTA  with  sufficient  time  to  evaluate  the 
effect  of  the  demonstration  program  on 
the  availability  of  local  charter  service, 
given  seasonal  variations.  It  will  also 
provide  the  FTA  with  sufficient  time  to 
analyze  the  data  gathered  during  the 
demonstration  and  prepare  for  Congress 
the  report  required  by  section  3040(c)  of 
ISTEA. 

VI.  Regulatory  Impacts  and  Assurances 

A.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291.  The  FTA 
believes  that  the  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  and  therefore  is  not  a 
major  rule  iinder  Executive  Order 
12291.  Because  this  rule  would  only 
implement  a  limited  demonstration,  the 
FTA  finds  that  the  economic  impact  of 
this  proposed  regulation  is  so  minimal 
that  a  full  r^latory  evaluation  is  not 
necessary.  The  costs  of  the 
demonstration  would  be  included  in  the 
fully  allocated  costs  to  the  public 
operators  of  providing  charter  services 
during  the  demonstration.  Furtlier, 
applications  to  provide  service  will  not 
be  granted  if  they  would  jeopardize  the 
economic  vitality  of  individual  private 
charter  operators  or  would  seriously 
detract  from  private  charger  business. 
Moreover,  in  the  NPRM,  the  FTA 
solicited,  but  received  no  comments  on, 
the  potential  costs  or  benefits  of  the 
demonstration  program.  An  appropriate 
regulatory  evaluation  would  accompany 
any  rules  proposed  as  a  result  of  this 
demonstration  program. 

B.  Departmental  Significance 

This  regulation  is  considered  to  be  a 
significant  rule  as  defined  by  the 
Department's  Regulatory  Policies  and 
Procedures  on  Improving  Governmental 
Regulations.  This  regulation  allows  FTA 
recipients  to  provide  a  limited  number 
of  direct  charter  trips  in  up  to  eight  sites 
nationwide  for  the  purpose  of 
implementing  the  demonstration 
program  mandated  by  Congress  in 
ISTT^  to  improve  the  charter  service 
regulations. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibility  Act, 
Public  Law  9&-354,  the  FTA  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the  Act. 

D.  Paperwork  Reduction  Act 

The  FTA  anticipates  a  small 

additional  collection  of  information 
required  by  the  regulations  proposed  in 
this  document  that  is  subject  to  the 


Paperwork  Reduction  Act,  Public  Law 
96-511,  44  U.S.C  chapter  35.  This 
increase  has  been  calculated  in  the 
collection  of  information  for  49  CFR 
part  604  (Control  #2132-0543)  that  has 
been  submitted  to  the  Office  of 
Management  and  Budget. 

E.  Federalism 

This  regulation  has  been  reviewed 
under  Executive  Order  12612  on 
Federalism  and  the  FTA  has  determined 
that  this  action  does  not  have 
implications  for  principles  of 
Federalism  that  warrant  the  preparation 
of  a  Federahsm  Assessment.  If 
promulgated,  this  rule  will  not  limit  the 
policy  making  or  administrative 
discretion  of  ffie  States,  nor  will  it 
impose  additional  costs  or  burdens  on 
the  States,  nor  will  it  affect  the  States’ 
abilities  to  discharge  the  traditional 
State  governmental  functions  or 
otherwise  affect  any  aspect  of  State 
sovereignty.  Moreover,  this 
demonstration  program  has  been 
mandated  by  statute  (section  3040  of 
ISTEA). 

List  of  Subjects  in  49  CFR  Part  604 

Bus,  Grant  programs — ^transportation. 
Mass  transportation.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  title  49,  Code  of 
Federal  Regulations,  part  604,  Charter 
Service,  is  amended  as  follows: 

PART  604— {AMENDED] 

1.  The  authority  citation  for  part  604 
continues  to  read  as  follows; 

Authority:  Federal  Transit  Act,  as  amended 
(49  U.S.C.  1601  etseq.y,  23  U.S.C  103(e)(4), 
142(a),  and  142(c);  and  49  CFR  1.51. 

2.  Section  604.9  is  amended  by 
adding  paragraph  (b)(8)  to  read  as 
follows: 

SS04.9  Charter  service. 

•  *  *  #  * 

(b)*  *  * 

(8)  During  the  demonstration  period 
described  in  paragraph  (b)(8)(iv)  of  this 
section,  recipients  in  the  FTA-selected 
sites  may  submit  applications  to  provide 
charter  service  to  an  advisory  panel 
equally  representative  of  public  transit 
providers  or  local  business 
organizations  and  local  private 
operators,  and  which  has  either  been 
created  for  such  purpose  by  the  grantee, 
the  State  Department  of  Transportation 
(State  DOT),  or  metropolitan  planning 
organization  (MPO),  or  which  is  part  of 
the  recipient’s  existing  private  sector 
consultation  process. 

(i)  The  advisory  panel  will  forward 
these  applications  to  the  State  TOT  or 
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MPO,  which  will  grant  those 
recommended  by  unanimous  vote  of  the 
advisory  panel. 

(ii)  If  the  advisory  panel  does  not 
imanimoxisly  endorse  an  application, 
the  State  DOT  or  MPO  will  make  a 
decision  to  grant  or  deny  the  application 
based  on  the  following  criteria: 

(A)  Cost  evaluation.  A  recipient  may 
provide  charter  service  when  it  can  do 
so  at  a  significantly  lower  cost  than  can 
private  chmrter  operators.  Cost 
difierences  may  be  considered 

a  ^nty  percent  difierence^tween  the 
average  charge  for  service  by  private 
operators  and  the  recipient’s  fully 
aUocated  cost  of  providing  the  service, 
or  when  the  advismy  panel  determines 
them  to  be  significant. 


(B)  Equipment  uniqueness.  A 
recipient  may  provide  charter  service 
using  equipment  that  is  not  available 
from  a  private  soxirce,  when  such 
equipment  is  essential  to  the  purpose  of 
the  (barter  trip. 


(C)  Service  nature.  A  recipient  may 
provide  unschedvded  or  demand 
responsive  service  that  could  not  be 
provided  by  a  private  operator  without 
advance  notice  or  at  a  substantial 
surcharge  to  the  customer. 

(D)  Specific  local  factors.  A  recipient 
may  provide  service  which  responds  to 
a  clear  need  that  cannot  be  met  by  the 
local  private  sector,  and  which  is 
important  to  the  economic  or  social 
health  and  vitality  of  the  local  area. 

(iii)  The  State  DOT  or  MPO  may  not 
grant  applications  to  provide  service 
that  woiild  jeopardize  the  economic 
vitality  of  individual  private  charter 
operators  or  would  seriously  detract 
from  private  charter  business. 

(iv)  The  service  described  in  this 
subsection  may  be  provided  only  during 
the  demonstration  program  to  be 
conducted  from  August  9, 1993  to 
August  9, 1994  in  the  following  sites: 

(A)  Monterey,  California; 

(B)  Oklahoma  City,  Oklahoma; 

(C)  St.  Louis,  Missouri; 


P)  Yolo  County,  California; 

CE)  Four  sites  within  the  State  of 
Michigan  to  be  selected  by  the  Michigan 
Department  of  Transportation  and 
approved  by  the  Federal  Transit 
Administration  prior  to  the  start  of  the 
demonstration  program. 


Issued  on  July  6, 1993. 

Robert  H.  McManus, 

Acting  Administrator. 

[FR  Doc.  93-16297  Filed  7-»-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanie  and  Atmoapheric 
Adminiatratlon 

50  CFR  Part  671 

[Docket  No.  921106-3185;  LD.  063093A] 

King  and  Tannar  Crab  Rahariaa  in  the 
Baring  Saa  and  Aleutian  laianda  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Removal  of  interim  final  rule. 

SUMMARY:  NMFS  is  issuing  a  technical 
amendment  to  regulations  at  50  CFR 
part  671,  which  are  applicable  to  the 
^g  and  Tanner  crab  fisheries  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  The  technical 
amendment  removes  an  interim  final 
rule  that  had  been  published  to 
supersede  State  of  Alaska  regulations 
establishing  certain  crab  pot  limits  in 
the  exclusive  economic  zone  in  the 
management  area.  This  action  is 
necessary  because  the  State  of  Alaska 
rescinded  the  regulations  that  had 
implemented  the  pot  limits  in  question, 
obriating  the  need  for  the  interim  final 
rule.  It  is  intended  to  promote  the  goals 
and  objectives  of  the  Fishery 
Management  Plan  for  the  Commercial 
King  and  Tanner  Crab  Fisheries  in  the 
BSAI  (FMP). 

EFFECTIVE  DATE:  July  2, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ronald  J.  Berg.  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NFMS,  907-586-7230. 

SUPPLEMENTARY  MFORMATION: 
Background 

Fishing  for  king  and  Tanner  crab  bv 
U.S.  vessels  in  the  BSAI  is  governed  by 
the  FMP.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  It  is 
a  framework  FMP  that,  with  oversight 
by  the  Covmcil  and  the  Secretary  of 
Commerce,  delegates  management  of  the 
crab  resources  in  the  BSAI  to  the  State 
of  Alaska. 

During  its  March  3-5, 1992,  meeting, 
the  State  of  Alaska’s  Board  of  Fisheries 
(Board)  adopted  certain  uniform  crab 
pot  limits  to  manage  the  king  and 
Taimer  crab  fisheries.  Specifically,  the 
Board  established  the  following  pot 
limits,  which  became  effective  as  State 
regulations  at  5  Alaska  Administrative 
C^e  (AAC)  on  June  19. 1992: 250  king 
crab  pots  in  Bristol  Bay  (5  AAC  34.825); 
100  l^g  crab  pots  in  the  Bering  Sea  (5 
AAC  34.925);  and  250  Tanner  crab  pots 


in  the  Bering  Sea  (5  AAC  35.525).  On 
December  3, 1992,  NMFS  publi^ed  an 
interim  final  rule  (57  FR  57112)  that 
superseded  these  State  of  Alaska 
regulations  in  the  management  area. 
Reasons  for  this  action  by  NMFS  are 
contained  in  the  preamble  to  the  interim 
final  rule. 

On  December  12, 1992,  the  State  of 
Alaska  promulgated  an  emergency  order 
rescinding  the  aforemention^  pot 
limits,  obviating  the  need  for  the  interim 
final  rule.  Therefore,  NMFS  removes  the 
interim  final  rule. 

Qassification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
technical  amendment  is  necessary  for 
the  conservation  and  management  of  the 
king  and  Tanner  crab  fisheries  in  the 
BSAI.  and  that  it  is  consistent  with  the 
Magn;ison  Act  and  other  applicable 
laws. 

This  action  removes  an  interim  final 
rule,  which  is  no  longer  necessary, 
because  the  State  of  Alaska  has 
rescinded  the  pot  limit  regulations  that 
the  interim  final  rule  superseded.  As 
such,  provision  for  advance  public 
comment  is  not  necessary  under  5 
U.S.C.  553(b)(B),  and  good  cause  exists 
under  5  U.S.C  553(d)  not  to  delay  the 
elective  date  of  the  technical 
amendment  for  30  days.  Furthermore, 
the  Assistant  Administrator  has 
determined  that  it  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment 
imder  section  6.02.c.3(f)  of  NOAA 
Administrative  Order  216-6. 

This  rule  is  being  issued  without  prior 
comment  and  is  not  subject  to  the 
Regulatory  Flexibility  Act  requirement 
for  a  regulatory  flexibility  andysis. 
Therefore,  none  has  been  prepared. 

This  rule  removes  an  inoperatl  9  rule 
that  has  been  determined  not  to  be  a 
major  rule  under  E.0. 12291,  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  E.0. 12612,  and  does  not  contain 
a  collection-of-information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act.  No  changes  in  the 
regulatory  impacts  previously  reviewed 
and  analyzed  will  result  from 
implementation  of  the  technical 
amendment. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined  that  this 
technical  amendment  will  not  adversely 
affect  endangered  or  threatened  species. 
Therefore,  further  consultation  pursuant 
to  section  7  of  the  Endangered  Species 
Act  is  not  required  for  the 
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implementation  of  thia  technical 
amendment. 

Lial  of  Subjects  in  50  CFR  Part  871 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  2. 1003. 

SaamelW.McKaMi. 

Acting  AsButantAdmlnittrator  for  FIshmriBM, 
Sational  Marine  FUimim  Serrice. 

PART  671HREMOVEIII 

For  the  reasons  set  out  in  the 
preamble.  SO  CFR  part  671  is  removed 
and  reserved. 

(FR  Doc.  03-16214  Filed  7-2-03;  4:50  pm] 
MUSM  COOC  »1S-SS-M 
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Proposed  Rules 


Fedaral  Bagiftar 
VoL  58.  Na  130 
Friday.  July  0.  1093 


This  section  of  the  FEDERAL  REGISTER 
conteine  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  noticee  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nis  making  prior  to  toe  adoption  of  the  final 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRParteo 

RIN3160-AE40 

Disposal  of  HIgivlAvel  Radioactive 
Wastes  In  Geologic  Repoaitoriea; 
Investigation  and  Evaluation  of 
Potentially  Adverse  Conditiona 

AGENCY:  Nuclear  Reg\ilatory 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  proposes  to 
clarify  its  regulations  with  respect  to  the 
consideration  of  certain  defin^ 
geologic  and  other  conditions  that,  if 
present,  are  potentially  adverse  to  the 
ability  of  a  geologic  repository  to  meet 
the  prescribe  performance  objectives 
with  respect  to  isolation  of  hi^-level 
radioactive  waste.  The  proposed 
revisions  attempt  to  make  dear  that  the 
adequacy  of  a  license  applicant's 
Investigations  and  evaluations  will  be 
judged  in  terms  of  their  significance  to 
compliance  with  post-dosure 
performance  objectives.  In  addition, 
provisions  that  deal  with  information 
presentation  in  the  license  application 
would  be  completdy  separate  from  the 
technical  criteria  and  moved  to  the 
section  that  defines  the  required 
contents  of  the  license  application. 
OATES:  Comments  must  be  submitted  on 
or  before  October  7. 1993.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attn:  Docketing  and  ^rvice  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mari:  S.  Delligatti.  Division  of  High- 
Level  Waste  Management.  Office  of 
Nudear  Material  Safety  and  Safeguards, 
U.S.  Nudear  Regulatory  Commission, 
Rockville,  Maryland  20852,  telephone 
(301)  504-2430. 


SUPPLEMENTARY  S^ORMATION:  As 
reflected  in  the  Nudear  Waste  Policy 
Act  of  1982,  as  amended,  the  Nudear 
Regulatory  Commission  exerdses 
licensing  and  related  regulatory 
authority  with  respect  to  geologic 
repositories  that  are  to  be  constructed 
and  operated  by  the  U.S.  Department  of 
Energy  (DOE)  for  the  disposal  of  high- 
level  radioactive  waste.  The 
Commission’s  regulations  pertaining  to 
such  geologic  repositories  appear  at  10 
CFR  part  60.  The  Commission  has  lately 
been  engaged,  with  the  assistance  of  its 
federally-^ded  research  and 
development  center  (the  Center  for 
Nuclear  Waste  Regulatory  Analyses,  or 
"CNWRA"),  in  a  review  of  the 
requirements  of  part  60,  with  particular 
attention  to  any  matters  that  may  be 
ambiguous  or  inconsistent  with  other 
expressions  of  its  regulatory  policy.  The 
results  of  CNWRA’s  review  were 
reported  in  CNWRA  90-003, 
"Identification  and  Evaluation  of 
Regulatory  and  Institutional 
Uncertainties  in  10  CFR  part  60."  The 

ntosal  that  is  presented  by  this  notice 
s  with  a  matter  that  was  brought  to 
light  by  this  review. 

Background 

To  place  the  issue  at  hand  in  context, 
it  would  be  useful  to  describe  generally 
the  prindpal  features  of  part  60. 

1.  Before  construction  of  the 
repository.  DOE  is  required  to  obtain  a 
"construction  authorization"  fiom  NRC 
(10  60.3(b)). 

2.  DOE’S  license  application,  which  is 
to  be  submitted  when  it  seeks 
construction  authorization,  must 
contain  the  information  described  in  a 
detailed  section  on  "Content  of 
application"  (10  CFR  60.21). 

3.  Upon  consideration  of  DOE’s 
application,  the  Commission  may 
authorize  construction,  considering 
whether  required  information  has  been 
submitted  and  whether  the  site  and 
design  comply  with  the  Technical 
Criteria  (10  CPU  60.31(a)). 

4.  The  ‘Technical  Criteria"  in  10  CFR 
part  60,  subpart  E  indude,  among  other 
things,  certain  performance  objectives 
(10  CFR  60.111-60.113)  as  well  as  siting 
criteria  (10  CFR  60.122)  and  design 
criteria  (10  CFR  60.139-134). 

The  issues  to  be  addressed  concern: 

(1)  The  meaning  of  two  provisions  of  the 
siting  criteria,  particularly  as  they  may 
relate  to  the  performance  objectives;  (2) 
the  way  individual  potentially  adverse 


conditions  must  be  considered;  and  (3) 
the  appropriateness  of  moving,  from  the 
siting  criteria  to  the'content  of 
application  section,  those  requirements 
that  deal  with  information  to  be 
provided  by  DOE,  including  the 
provisions  of  the  siting  criteria 
described  above. 

The  siting  criteria  indude  a  listing  (in 
10  CFR  60.122(b))  of  certain  "favorable 
conditions"  and  also  (in  10  CFR 
60.122(c))  of  certain  “potentially 
adverse  conditions."  The  significance  of 
these  conditions  is  that  they  may  affect 
the  performance  of  the  repository  in 
isolating  any  emplaced  waste— i.e., 
inhibiting  the  transport  of  radioactive 
materials  from  emplaced  waste  so 
amoimts  and  concentrations  entering 
the  environment  will  be  kept  within 
prescribed  limits. 

CNWRA’s  review  of  the  regulation  did 
not  identify  any  regulatory  uncertainty 
with  respect  to  the  treatment  of 
favorable  conditions.  The  treatment  of 
potentially  adverse  conditions  was 
viewed,  however,  as  being  undear.  The 
regulation  appropriately  notes  that  if 
any  of  the  potentially  adverse 
conditions  is  present,  it  may 
compromise  the  ability  of  the  geologic 
repository  to  meet  the  performance 
objectives  relating  to  isolation  of  the 
waste.*  It  then  goes  on  to  spedfy  ways 
in  which  it  can  be  demonstrated  that 
such  a  condition  does  not  so 
compromise  the  performance  of  the 
repository.  For  the  demonstration  to 
meet  the  requirements  of  the  rule,  the 
potentially  advert  condition  must  have 
been  "adequately  investigated"  and  its 
effect  must  have  been  "adeqiiately 
evaluated." 

Each  of  these  terms  gives  rise  to  a 
regulatory  uncertainty.  Spedfically,  the 
issue  concerns  the  standard  by  which 
the  "adequacy"  of  the  investigation  and 
evaluation  is  to  be  measiured:  Is  the 
proper  standard  that  which  is  relevant 

I  See  Staff  Position  60-002,  "The  Meaning  of  the 
Phrase  ‘Performance  Cfoiectives  Relating  to  Isolaticm 
of  tho  Waste,'”  where  it  ¥fas  concluded,  on  the  basis 
of  the  rulemaking  record  for  10  CFR  part  60,  that 
the  subset  phrase  (in  10  CFR  60.122j  refws  to  the 
performance  objectives  set  out  in  10  CFR  60.112, 
“Overall  Performance  Objective  for  the  Geologic 
Repository  alter  Perman«it  Closure,”  and  10  CFR 
60.113,  “Performance  of  Particular  Barriers  alter 
Pmmanent  Closure,”  but  does  not  refer  to  the 
performance  objectives  set  out  in  10  CFR  60.111, 
“Performance  <k  the  Geologic  Repository 
Operatioiu  Area  through  Pemumant  Qosnre.” 
Availability  of  this  staff  position  was  rroted  at  SS 
FR  3356S;  August  16, 1090. 


- - 
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and  material  to  Judging  whether  the 
performance  objectives  relating  to 
isolation  of  the  waste  have  been  met,  or 
is  it  some  other  standard,  (and  if  so, 
what  standard)?^  In  addition,  the 
CNWRA  interpreted  10  CFR  60.122(a)(2) 
to  require  andyses  of  the  effect  of  eac^ 
potentially  adverse  condition  on 
performance  and  therefore,  10  CFR 
60.122(a)(2)  constitutes  a  separate 
regulatory  requirement  independent  of 
the  performance  objectives  in  10  CFR 
60.112  and  10  CFR  60.113.  The  CNWRA 
concluded  that  even  if  compliance  was 
demonstrated  with  10  CFR  60.112  and 
10  CFR  60.113,  additiond 
demonstration  of  compliance  would  be 
necessary  to  address  the  potentially 
adverse  conditions  listed  in  10  CFR 
60.122(c). 

Discussion 

The  Commission  believes  that  its 
intention  has  been  consistent  and 
manifest  throughout  the  rulemaking 
process.  The  Commission  has 
endeavored  to  establish  a  set  of 
regulations  that  would  facilitate  a 
judgment,  in  accordance  with  the 
Atomic  Energy  Act,  of  whether  the 
proposed  disposd  of  high-level  waste  in 
a  geologic  repository  would  create  any 
unreasonable  risk  to  the  hedth  and 
safety  of  the  public.  Although  certain 


^  The  full  text  of  the  peftinent  regulation,  10  CFR 
60.122(a),  reads  as  foUours: 

(aXl)  A  geologic  setting  shall  exhibit  an 
appropriate  combination  of  the  conditioos  specified 
in  paragraph  (b)  of  this  section  so  diat,  together 
with  the  engineered  barriers  [sic]  (barrier]  system, 
tile  favorable  omditions  present  are  sufficient  to 
provide  reasonattie  assurance  that  tiie  petfonnance 
ot^ectivae  relating  to  isolation  of  the  waste  will  be 
met 

(2)  If  any  of  the  potentially  adverse  conditions 
spedfied  in  paragraph  (c)  of  this  section  is  present 
it  may  compromise  the  ability  oi  the  geologic 
repository  to  meet  the  performance  obiactives 
rdating  to  isolation  of  the  wasta  In  order  to  show 
that  a  potentially  adverse  condition  does  not  so 
compromise  the  perfonnance  of  tiie  geologic 
repository  the  followiim  must  be  demonstrated: 

(i)  The  potentially  aoverse  human  activity  or 
natairal  condition  has  been  adequately  investigated, 
including  the  extent  to  adiich  tto  conditiem  may  be 
present  and  still  be  undetected  taking  into  account 
the  degree  of  lesctiution  adiieved  by  the 
investigations:  and 

(ii)  Tne  effect  of  the  potentially  adverse  human 
actidty  or  natural  conmtion  has  been  adequately 
evaluated  using  analyses  which  are  sensitive  to  the 
potentially  human  activity  or  natural  condition  and 
assunq)tions  adiich  are  not  likely  to  underestimate 
its  effect;  and 

(iiiXA)  The  potentially  adverse  human  activity  or 
natural  condition  is  shown  by  analysis  pursuant  to 
par^raph  (aX2Xii)  of  this  se^on  not  to  affoct 
significantly  the  ability  of  tire  geologic  repository  to 
meet  the  p^ormance  olqectives  relating  to 
Isolation  of  the  waste,  or 

(B)  The  effect  of  the  potmitially  adverse  human 
activity  or  natural  condition  is  compensated  by  the 
preseix»  of  a  combination  of  the  favorable 
characteristics  so  tiiat  the  perfonnance  obfectlves 
relatiM  to  isolation  of  the  waste  are  met,  or 

(Q  Tne  potentially  adverse  human  activity  or 
natu^  condition  can  be  remedied. 


requirements  may  be  stated  in 
unqualified  terms,  we  have  noted  that 
we  do  not  expect  that  complete 
assurance  that  they  will  be  met  can  be 
presented.  A  reasonable  assurance,  on 
the  basis  of  the  record  before  the 
Ckimmissitm,  that  the  objectives  and 
criteria  will  be  met,  is  the  general 
standard  that  is  required,  particular, 
proof  of  the  future  performance  of 
engineered  barrier  systems  and  the 
geologic  setting  over  time  periods  of 
many  himdreds  or  many  thousands  of 
years  is  not  to  be  had,  in  the  ordinary 
sense  of  the  word.  What  is  required  b 
reasonable  (not  complete)  assurance  that 
the  outcome  will  be  in  conformance 
with  those  objectives  and  criteria.  The 
Commission  has  stated  that 
demonstration  of  compliance  will  rely 
on  data  from  accelerated  tests  and 
predictive  models  that  are  supported  by 
such  measures  as  field  and  laboratory 
tests,  monitoring  data,  and  natural 
analog  stupes.  10  CFR  6().101ia)(2). 

Reasonable  assurance  that  the 
outcome  will  be  in  conformance  with 
the  stated  objectives  and  criteria 
represents  a  judgment  that  the  overall 
p^ormance  of  the  geologic  repository, 
and  the  performance  of  particular 
subsystems,  would  achieve  specified 
levels  of  radionuclide  contai^ent  and 
isolation,  coupled  with  an  expectation 
that  certain  design  and  quality 
assurance  features  would  be 
incorporated  so  as  to  enhance 
confidence  that  such  performance 
would  be  achieved.  Concern  withV 
potentially  adverse  conditions  was 
spelled  out  clearly:  it  was  to  assiuo  that 
th^  would  be  "  *  *  *  assessed  in 
order  to  assure  that  they  mil  not 
compromise  the  ability  of  the  geologic 
repository  to  meet  the  performance 
objectives  (relating  to  isolation  of  the 
waste].”  (^phasis  added.)  48  FR 
28194,  28201,  June  21. 1983  (final 


rulemaking)..  , 

It  was  our  mclusion 


in  the  technical 


criteria  of  provisions  that  relate  not  to 
the  performance  of  the  repository,  but  to 
methodology  for  demonstrating  that 
perfonnance  that  gave  rise  to  the 
regulatory  uncertainty  identified  by 
CNWRA.  Such  matters  are  ordinarily 
dealt  with  in  procedural  sections  of  the 
regulations,  and  in  particular  those 
sections  that  define  the  requirements  for 
the  content  of  license  applications,  and 
should  have  been  treated  in  like  maxmer 
in  10  CFR  Part  60.  Had  this  been  done, 
there  would  be  no  uncertainty.  The  rule 
would  then  have  been  a  straightforward 
reflection  of  the  (Commission’s  intent 
DC^  would  need  to  demonstrate  that 
the  performance  objectives  would  be 
met,  taking  into  account  the  presence  of 
potentially  adverse  conditions.  DOE 


would  not  have  to  demonstrate,  as  well, 
that  there  had  been  an  “adequate 
investigation”  or  “adequate  evaluation” 
above  and  beyond  what  might  be 
needed  to  show,  with  reasonable 
assurance,  that  the  performance 
objectives  related  to  isolation  of  the 
waste  would  be  met  We  do.  in  fact, 
anticipate  that  quite  thorou^ 
investigations  \^11  be  imdertaken  and 
that  very  sophisticated  evaluations  will 
be  needed,  but  the  measure  to  be 
applied  is  only  that  which  is  relevant 
and  material  to  a  findinc  that  the 
performance  objectives  have  been 
sstisfiBcl* 

It  is  also  appropriate  to  clarify  our 
expectation  that  ^e  evaluation  of 
potentially  adverse  conditions  should 
take  into  account  the  interaction  of  such 
conditions.  Indeed,  it  would  be 
inappropriate  to  attempt  to  evaluate  a 
condition  such  as  evidence  of 
dissolutioning  (60.122(c)(10))  without 
considering,  as  well,  the  potential  for 
changes  in  hydrologic  conditions 
resulting  from  reasonably  foreseeable 
climatic  changes  (60.122(c)(6)).  The  very 
reason  for  requiring  consideration  of 
potentially  adverse  conditions  is  to 
ensure  that  the  performance  objectives 
will  be  met  and  this  cannot  he 
accomplished  if  combined  effects  are 
not  talmn  into  account.  While  the 
regulation  does  refer  to  evaluating  the 
significance  of  each  of  the  potentially 
adverse  conditions,  this  was  intended  to 
mean  that  the  evaluation  must 
demonstrate  how  the  potentially 
adverse  condition  is  t^en  into  account 
in  meeting  the  performance  objectives 
(i.e.,  the  application  would  ne^  to 
describe  the  presence  of  the  condition 
and  consider  that  condition  in  the 
evaluation  of  performance).  The  rule 
does  not  and  was  never  intended  to 
exclude  the  consideration  of  other 
conditions,  whether  favorable  or 
potentially  adverse,  that  would  have  a 
bearing  upon  perfonnance  and  the 
sensitivity  of  such  performance  to  the 
potentially  adverse  condition  in 
question.  That  is  exactly  what  is  called 
for  by  10  CFR  60.21(c)(l)(ii)(B),  which 
requires  the  applicant’s  Safety  Analysis 
Report  to  include  an  assessment  that, 
among  other  things,  analyzes 
•<*  *  *  the  extent  to  which  it 
contributes  or  detracts  from  isolation.” 
Although  we  acknowledge  that  the 
wording  of  the  existing  i^e  could  be 
read  to  call  for  a  more 
compartmentalized  approach  to  the 
analysis  of  potentially  adverse 
conditions,  we  view  that  construction  as 

^^^^^rt^ange  that  is  proposed, 
therefore,  is  to  remove  from  the 
technical  criteria  that  portion  of  the  text 


Federal  Regieter  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Proposed  Rules 


36004 


that  deals  adth  methodology,  as 
contrasted  with  the  physical 
diaracteristics  of  the  site.  Section 
60.122  will  still  include  a  list  of 
favorable  conditions  and  potentially 
adverse  conditions.  Section  60.122(a)(1) 
will  continue  to  require  that  the 
geologic  setting  exhibit  an  appropriate 
combination  of  favorable  conditions  to 
provide  reasonable  assurance  that  the 
performance  objectives  relating  to 
isolation  of  the  waste  (clarified  by 
incorporating  specific  reference  to  10 
CFR  60.112  and  10  (7R  60.113)  will  be 
met  However,  the  treatment  of 
potentially  adverse  conditions  would  be 
modified.  Instead  of  setting  out  a 
methodology  for  demonstrating  that  a 
potentially  adverse  condition  does  not 
compromise  the  geologic  repository’s 
ability  to  meet  the  performance 
objectives  relating  to  isolation  of  the 
waste,  this  portion  of  the  rule  would 
simply  declare  that  the  presence  of 
potentially  adverse  conditions  must  not 
so  compromise  repository  performance. 
Under  §60.21(c)(l)(ii)(B),  the  applicant 
would  still  be  required  to  carry  out  the 
investigations  ne^ed  to  determine 
whether  or  not  a  potentially  adverse 
condition  may  be  present 

Although  the  means  for  evaluating  the 
significance  of  potentially  adverse 
conditions  woidd  no  longer  appear  in 
the  technical  criteria,  they  would  still  be 
an  integral  part  of  the  regiilation  as  a 
whole.  This  can  be  demonstrated 
readily,  as  follows: 

Cuirently,  10  (7R  60.122(a)(2)  requires 
that  the  potentially  adverse  human  activity  or 
natural  condition  be  ademately  investigated, 
including  the  extent  to  which  tne  condition 
may  be  present  and  still  be  undetected  taking 
into  account  the  degree  of  resolution 
achieved  by  the  investigations.  The  proposed 
rule  would  accomplish  exactly  the  same 
thing  by  amending  10  CFR  60.21(c)(l)(ii)(B), 
whi^  deals  with  a  site  assessment  that  must 
be  included  in  the  Safety  Analysis  Report,  to 
specify  that  "for  each  potentially  adverse 
condition,  the  analysis  shall  demonstrate 
either  its  absence  or  the  extent  to  which  its 
presence  may  have  been  underestimated  or 
\mdetected,  taking  into  account  the  degree  of 
resolution  achiev^  by  the  investigations." 
The  phrase  "adequately  investigated."  which 
was  found  to  be  a  source  of  regt^toiy  - 
uncertainty,  is  to  be  removed  from  the  • 
regulation.  Note  that  the  description  of  the 
investigation  has  been  refined  to  reflect 
possible  underestimation  of.  as  well  as 
nondetection  of,  potentially  adverse 
conditions.  Currently,  10  60.122(a)(2) 

requires  that  the  effect  of  the  potentially 
adverse  human  activity  os  natural  conation 
on  the  site  be  adequately  evaluated  using 
analyses  which  are  sensitive  to  the 
potentially  adverse  human  activity  or  natural 
condition  and  assumptions  which  are  not 
likely  to  underestimate  its  effiact  Again,  the 
proposed  rule  serves  the  same  purpose,  by 
amending  the  "Content  of  Application," 


S60.21(c)(lHiiKC)>  to  incorporate  the  same 
level  of  det^  The  amended  language 
requires  evaluations  of  performance  that 
“shall  consider  all  of  the  potentially  adverse 
conditions  and  favorable  conditions 
enumerated  in  $  60.122  that  have  not  been 
determined  to  be  absent,"  and  "in 
considering  any  such  potentially  adverse 
condition,  assumptions  should  be  used  that 
are  not  likely  to  underestimate  its  effects." 
The  phrase  “adequately  evaluated"  is 
eliminated,  but  the  standard  for  adequacy  of 
evaluation  is  made  explicit  by  stating  that: 
"The  evaluations  must  demonstrate  that, 
considering  the  potentially  adverse 
conditions  in  combination  with  other 
characteristics  of  the  site  and  design,  the 
perfmnance  objectives  relating  to  the 
isolation  of  the  waste  as  set  out  in  $§60,112 
and  60.113  of  this  part  will  be  met” 

The  proposed  rule  would  differ  in  two 
other  respects  fit>m  the  existing  rule. 

The  new  rule  clearly  indicates  that  the 
required  evaluations  are  to  be 
undertaken  in  combination.  This  means 
that  the  effect  of  a  particular  potentially 
adverse  condition  would  not  m  studied 
in  isolation  but  in  the  context  of  other 
characteristics  of  the  site  and  design  as 
well.  This  is  accomplished  by  requiring 
the  evaluation  of  the  potentially  adverse 
conditions"*  *  *  in  combination  with 
other  characteristics  of  the  site  and 
design."  The  second  difference  relates 
to  the  elimination  of  three  clauses 
currently  contained  in  §  60.122(a)(2)(iii) 
that  set  out  alternative  ways  how  the 
applicant  can  deal  with  the  presence  of 
potentially  adverse  conditions— by 
showing  that  they  are  not  significant, 
that  they  are  compensated  for  by  the 
presence  of  favorable  conditions,  or  that 
they  can  be  remedied.  What  is  required 
is  dear  reasonable  assurance  that  the 
performance  objectives  relating  to 
isolation  of  the  waste  will  be  satisfied. 
For  the  reasons  indicated  above,  the 
three  clauses  currently  appearing  as 
§  60.122(a)(2)(i)(ii)  and  (iii)  that  indicate 
how  the  requirement  might  be  satisfied 
are  unnecessary.  Thus,  even  though  the 
alternative  ways  of  dealing  with  the 
presence  of  potentially  adverse 
conditions  are  not  listed,  the  applicant 
may  continue  to  employ  any  of  them  in 
demonstrating  that  the  pertinent 
performance  objectives  have  been 
satisfied. 

Submission  Comments  in  Electronic 
Format 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  the  letter  in  electronic 
format  on  a  DOS-formatted  (IBM 
compatible)  5.25  or  3.5  inch  computer 
diskette.  Text  files  should  be  provided 
WordPerfect  format  or  unformatted 
ASCn  code.  The  format  and  version 


should  be  identified  on  the  diskette’s 
external  label. 

Enviitnunental  Impact 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
des^bed  in  10  CFR  51.22(d),  pertaining 
to  the  promulgation  of  technical 
requirements  and  criteria  that  the 
Commission  will  apply  in  approving  or 
disapproving  applications,  imder  part 
60.  Therefore  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Rrauction  Act  of  1980  (44 
U.S.C  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  Management  and  Budget 
approval  numl^r  3150-0127. 

Regulatory  Analysis 

Tlie  Commission  has  prepared  a  draft 
regulatory  analysis  on  tUs  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 

2120  L  Street  NW.  (Lower  Level), 
Washin^on,  DC  Single  copies  may  be 
obtained  from  Mark  S.  Delligatti, 
Division  of  High-Level  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Rockville. 
Maryland  20852,  telephone  (301)  504- 
2430. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980, 5  U.S.C  605(b). 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  only 
entity  subject  to  regulation  under  this 
rule  is  DOE. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  because 
affected  facilities  are  not  licensed  under 
10  CFR  part  50,  and  therefore,  a  backfit 
analysis  is  not  required.  This  proposed 
rule  affects  only  those  facilities  that  will 
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be  used  for  the  dispo^  of  high-level 
waste. 

List  of  Subiects  in  10  CFRPart  60 

Criminal  penalties,  High-level  waste. 
Nuclear  power  plants  and  reactors, 
Nuclear  materials.  Reporting 
requirements,  and  Waste  treatment  and 
disposal. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended;  and  5  U.S.C. 
553,  NRC  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  part 
60. 

PART  60-OiSPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSrrORIES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  Secs.  51, 53. 62. 63, 65, 81, 161, 
182, 183, 68  Stat  929,  930, 932, 933, 935, 

948, 953, 954,  as  amended  (42  U.S.C.  2071, 
2073.  2092,  2093, 2095,  2111, 2201,  2232, 
2233):  secs.  202,  206,  88  Stat.  1244, 1246  (42 
U.S.C.  5842, 5846);  secs.  10  and  14,  Pub.  L. 
95-601, 92  Stat  2951  (U.S.a  2021a  and 
5851);  sec.  102,  Pub.  L  91-190, 83  Stat  853 
(42  U.S.C  4332);  secs.  114, 121,  Pub.  L.  97- 
425, 96  Stat  2213g,  2228,  as  amended  (42 
U.S.C  10134, 10141). 

2.  Section  60.21  is  amended  by 
revising  paragraphs  (c)(l)(ii)(A),  (B),  and 
(C)  to  read  as  follows: 

S  60.21  Content  of  application. 
***** 

(c)*  •  * 

(1)  *  *  * 

(ii)  The  assessment  shall  contain: 

(A)  An  analysis  of  the  geology, 
geophysics,  hydrogeology, 
geochemistry,  climatology,  and 
meteorology  of  the  site. 

(B)  Analyses  to  determine  the  degree 
to  which  each  favorable  condition  and 
potentially  adverse  condition 
enumerated  in  §  60.122  has  been 
characterized  and  has  been  found  to  be 
present.  For  each  potentially  adverse 
condition,  the  analysis  shall 
demonstrate  either  its  absence  or  the 
extent  to  which  its  presence  may  have 
been  imderestimated  or  undetected, 
taking  into  accoimt  the  degree  of 
resolution  achieved  by  the 
investigations.  For  these  purposes, 
investigations  shall  extend  from  the 
surface  to  a  depth  sufficient  to 
determine  critical  pathways  for 
radionuclide  migration  from  the 
underground  facility  to  the  accessible 
environment.  Potentially  adverse 
conditions  shall  be  investigated  outside 


of  the  controlled  area  if  they  may  affect 
isolation  within  the  controlled  area. 

(C)  An  evaluation  of  the  performance 
of  the  proposed  geologic  repository  for 
the  period  after  permanent  closure, 
assuming  anticipated  processes  and 
events,  giving  the  rates  and  quantities  of 
releases  to  the  accessible  environment 
as  a  function  of  time;  and  a  similar 
evaluation  that  also  assumes  the 
occurrence  of  unanticipated  processes 
and  events.  The  evaluations  shall 
consider  all  of  the  potentially  adverse 
conditions  and  favorable  conditions 
enumerated  in  S  60.122  except  those 
that  have  been  determined  to  be  absent. 
In  considering  any  such  potentially 
adverse  condition,  assiunptions  should 
be  used  that  are  not  likely  to 
underestimate  its  effects.  The 
evaluations  must  demonstrate  that, 
considering  the  potentially  adverse 
conditions  in  combination  with  other 
characteristics  of  the  site  and  design,  the 
performance  objectives  relating  to  the 
isolation  of  the  waste,  as  set  out  in 
§§  60.112  and  60.113,  will  be  met. 
***** 

3.  Section  60.122  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

160.122  Siting  criteria. 

(a)(1)  A  geologic  setting  shall  exhibit 
an  appropriate  combination  of  the 
conditions  specified  in  paragraph  (b)  of 
this  section  so  that,  together  with  the 
engineered  barrier  system,  the  favorable 
conditions  present  are  sufficient  to 
provide  reasonable  assurance  that  the 
performance  objectives  relating  to 
isolation  of  the  waste,  as  set  out  in 
§§  60.112  and  60.113,  will  be  met. 

(2)  The  presence  of  potentially 
adverse  conditions  must  not 
compromise  the  ability  of  the  geologic 
repository  to  meet  the  performance 
objectives  relating  to  isolation  of  the 
waste. 

***** 

Dated  in  Rockville,  Maryland,  this  2d  day 
of  July,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  93-16240  Filed  7-8-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  37-7-6882;  FRL-4677-7] 

Approval  and  Promulgation  of 
Implementation  Plana,  California  State 
Implementation  Plan  Revieion,  South 
Coaat  Air  Quality  Management  District, 
Santa  Barbara  County  Air  Pollution 
Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  on 
March  6. 1992  and  by  the  Santa  Barbara 
Coimty  Air  Pollution  Control  District 
(SBC/J*CD)  on  November  5, 1991.  The 
California  Air  Resources  Board  (GARB) 
submitted  these  revisions  to  EPA  on 
September  14. 1992  and  Jime  19, 1992 
respectively.  The  revisions  concern  the 
following  rules:  revised  SCAQMD  Rule 
1115,  Motor  Vehicle  Assembly  Line 
Coating  Operations;  and  new  SBCAPCD 
Rule  339,  Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations.  These 
rules  control  the  emissions  of  volatile 
organic  compounds  (VOCs)  frum  motor 
vehicle  assembly  line  and  motor  vehicle 
refinishing  coating  operations.  The 
intended  effect  of  proposing  limited 
approval  and  limited  disapproval  of 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act). 
EPA’s  final  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  both 
the  revisions  to  SCAQMD  Rule  1115 
and  SBCAPCD  339  and  is  proposing  a 
limited  approval  under  provisions  of  the 
CAA  regarding  EPA  actions  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions 
strengthen  the  SIP.  At  the  same  time. 
EPA  is  proposing  a  limited  disapproval 
under  the  CAA  provisions  cited  above 
because  the  rules  do  not  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas. 

DATES:  Comments  must  be  received  on 
or  before  August  9, 1993. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  Meer,  Rulemaking  Section  n 
(A-5-3).  Air  and  Toxics  Division, 
Environmental  Protection  Agency, 
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Region  K,  75  Hawthorne  Street,  San 
Frwdsco,  CA  94105. 

CopiM  of  the  rule  revision  and  the  new 
rule,  and  EPA’t  evaluation  report  of  each  rule 
are  available  for  public  inspection  at  EPA’s 
R^on  9  office  during  nonnal  business 
hours.  Copies  of  the  submitted  rule  revisions 
and  new  rule  are  also  available  far  inspection 
at  the  folknring  locatkmK 
California  Air  Resources  Board.  Stationary 

Source  Division,  Rule  Evaluation,  2020  L 

Street.  Sacramento,  CA  05814. 

South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive,  Diamond 

Bar.  CA  01765-4182. 

Santa  Barbara  Air  Pollution  Contrcd  District, 

26  Castilian  Drive,  B-23  Goleta,  CA  03117. 
FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Stamos,  Rulemaking  Section  n 
(A-5-S),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1187. 

SUPPLEMENTARY  MFORMATION: 
Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  1977  Clean 
Air  Act  (1977  CAA  or  pre-amended  Act) 
that  included  the  Los  Angeles-South 
(k>ast  and  Santa  Barbara  Air  Basins.  43 
FR  8964;  40  CFR  81.305.  Because  the 
Los  Angeles-South  Coast  and  Santa 
Barbara  Air  Basins  were  unabia  to  reach 
attainment  by  the  statutory  attainment 
date  of  December  31, 1982,  California 
requested  under  pre-amended  section 
172(a)(2).  and  EPA  approved,  an 
extensitm  of  the  attaimnent  date  to 
December  31. 1987. 40  CFR  52.238.  The 
Los  Angeles-South  Coast  and  the  Santa 
Barbara  Air  Basins  did  not  attain  the 
ozone  standard  by  the  approved 
attainment  date.  On  May  26, 1988,  EPA 
notified  the  (fovemor  of  California, 
piusuant  to  section  110(a)(2)(H)  of  the 
pre-ammded  Act,  that  the  SCAQMD 
and  the  SBCAPCD  portions  of  the  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA’s  SIP-Call).  On 
November  15. 1990,  amendments  to  the 
1977  CAA  were  enacted.  Publib  Law 
101-549, 104  Stat.  2399,  codified  at  42 
U.S.Q  7401-7671q.  In  amended  section 
182(a)(2KA)  of  the  CAA,  Congress 
statutorily  ^opted  the  requirement  that 
nonattaiiunent  areas  fix  their  deficient 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  and  establish^ 
a  deadline  of  May  15, 1991  fat  states  to 
submit  corrections  of  those  deficiencies. 

Section  182(aK2)(A)  applies  to  areas 
designated  as  nonattain^nt  prior  to 
enactment  of  the  ammidments  and 
classified  as  marginal  or  rtiove  as  of  the 


date  of  enactment  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpret^  in  pre-amendment 
guidance.*  EPA’s  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Los  ^geles-South  Coast  Air 
Basin  is  classified  as  extreme  and  the 
Santa  Barbara  Air  Basin  is  classified  as 
moderate;  *  therefore,  these  areas  are 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15. 1991  deadline. 

The  State  of  California  submitted 
many  new  and  revised  RACT  rules  to 
EPA  for  incorporation  into  its  SIP  on 
September  14, 1992  and  June  19, 1992, 
including  the  rules  being  acted  on  in 
this  document.  This  document 
addresses  EPA’s  proposed  action  for  the 
following  rules:  revised  SCAQMD  Rule 
1115,  Motor  Vehicle  Assembly  Line 
Coating  Operations;  and  new  SBCAPCD 
Rule  339,  Motor  Vehicle  Assembly  and 
Mobile  Equipment  Coating  Operations. 
These  submitted  rules  were  found  to  be 
complete  on  November  20, 1992  and 
August  27, 1992  pursuant  to  EPA’s 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  Appendix  V*  and  are 
being  proposed  for  lifted  approval  and 
limited  disapproval. 

Rules  1115  and  339  control  VOC 
emissions  from  motor  vehicle  assembly 
line  coating  operations  and  from  motor 
vehicle  relishing  operations.  VCX^s 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  Rule  1115  was 
originally  adopted  as  part  of  SCAC^dD’s 
effort  to  achieve  the  Naticmal  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  has  been  r^sed  in  response 
to  EPA’s  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement  Rule  339 
is  a  new  rule  which  has  been  adopted 
to  meet  EPA’s  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requiremoit  The 
following  is  EPA’s  evaluation  and 
proposed  action  for  SCAC^ilD  Rule  1115' 
and  SBCAPCD  Rule  339. 


*  Among  other  things,  the  pre-emendment 
guidanoe  consists  of  thoee  portiaiu  of  foe  piopotad 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
"Issues  Relating  to  VOC  Regulation  Qitpoints, 
Deficiencies,  ai^  Deviations,  Clarificatkm  to 
Appendix  D  of  Novonber  24. 1987  redaral  Regislar 
Nofice"  (Blue  Book)  (notice  of  availability  vras 
published  in  the  Federal  Ragiater  on  May  25, 1988); 
and  foe  existing  ctmtrol  tedmiqua  gnidaUnae 
(CTGe). 

*  SCAQMD  and  SBCAPCD  were  redesignated  as 
nonattainmant  and  classified  by  operation  of  law 
pursuant  to  sections  107(d)  and  181(a)  upon  foe 
date  of  enactment  of  the  CAA.  See  56  FR  56894 
(November  6, 1991). 

*  EPA  adopted  completeness  criteria  on  February 
16. 1990  (55  FR  5630)  and,  pursuant  to  section 
llOOcXlMA)  of  the  CAA.  revised  foe  criteria  on 
August  26. 1991. 


EPA  Evaluatioa  and  Pit^oMd  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  eviduate  the  rule 
for  consirtency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementatioh  Plans).  The  EPA 
interpretation  of  these  requirements, 
whidi  forms  the  basis  for  today’s  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  firom  the 
pre-amended  Act.  Fat  the  purpose  of 
assisting  state  and  local  ^endes  in 
developing  RACT  rules,  ^A  prepared  a 
series  of  Control  Technique  Guideline 
(CTG)  documents.  The  CTGs  are  based 
on  the  underlying  requirements  of  the 
Act  and  spedfy  the  presumptive  norms 
for  what  is  RACT  for  spedfic  source 
categories.  Under  the  CAA,  Congress 
ratified  EPA’s  use  of  these  documents, 
as  well  as  other  Agency  policy,  for 
requiring  States  to  ”fix-up”  their  RACT 
rules.  Sw  section  182(a)(2)(A).  The  CTG 
applicable  to  Rule  1115  is  mititled, 
’’Control  of  Volatile  Organic  Emissions 
frnm  Existing  Stationary  Sources— 
Volume  n:  Surface  Coating  of  Cans, 
Coils.  Paper.  Fabrics.  Automobiles,  and 
Light-Duty  Trucks”  EPA-450/2-77-008. 
There  is  no  applicable  CTG  for 
automobile  refinishing  operations, 
covered  by  SBCAPCD  Rule  339. 
Therefore  Rule  339  and  Rule  1115  were 
also  evaluated  against  the  general  RACT 
requirements  of  the  Clean  Air  Act 
(section  110  and  part  D),  40  CFR  part  51, 
Issues  Relating  to  VOC  Regulation 
Cutpoints,  Defidendes,  and 
Deviations— Clarification  to  Appendix  D 
of  November  24, 1987  Federal  Register; 
May  25, 1988  (^A’s  "Blue  Book”),  and 
against  other  EPA  policy  including  the 
^A  Region  9  CARS  document  entitled. 
Guidance  Document  for  Correcting  VOC 
Rule  Defidendes  (April,  1991).  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VCX^  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

SCAQMD  revised  Rule  1115  is 
significantly  improved  from  its  current 
Sff  version,  which  dates  back  to  August 
21, 1989,  and  indudes  the  following 
significant  changes: 

•  An  expanded  definitions  section 
with  an  added  definiticm  of  exempt 
compounds. 
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•  New  alternative  emissions  control 
plan  requiimnents  by  seference  to 
SCAQMD  Rule  108, 

•  Added  surface  preparation  and 
cleanup  standards  by  reference  to 
SCAQMD  Rule  1171, 

•  An  expanded  test  methods  section. 
SBCAPCD  Rule  339  is  a  new  rule 

which  was  adopted  to  control  VOC 
emissions  from  motor  vehicle 
refrnishing  operations.  It  reouires  the 
use  of  low  VOC  coatings  ana  the  use  of 
an  application  method  that  achieves  at 
least  65  percent  transfer  efficiency  in 
mobile  equipment  coating  operations. 

EPA  has  evaluated  SCAQMD’s 
submitted  Rule  1115,  and  SBCAPCD’s 
submitted  Rule  339  for  consistency  with 
the  CAA,  EPA  regulations,  and  EPA 
poUcy  and  has  found  that  the  revisions 
in  Ride  1115  and  new  Rule  339  address 
and/or  correct  many  deficiencies 
previously  identified  by  EPA.  These 
corrected  deficiencies  in  Rule  1115  have 
resulted  in  a  clearer,  more  enforceable 
rule.  Rule  339  is  new  rule  for  the 
SBCAPCD  and  serves  to  strengthen  the 
SIP  by  controlling  a  previously 
unregulated  source  category. 

Altnough  SCAQMD  Rule  1115  and 
SBCAPCD  Rule  339  will  strengthen  the 
SIP,  these  rules  still  contain  deficiencies 
which  were  req\iired  to  be  corrected 
pursuant  to  the  section  182(a)(2)(A) 
requirement  of  part  D  of  the  CAA.  These 
deficiencies  are  related  to  rule 
applicability,  recordkeeping 
requirements.  VCX^  limits  (Rule  1115), 
executive  officer's  discretion  in 
determining  test  methods  (Rule  339), 
and  insufficient  test  methc^  references 
for  determining  transfer  efficiencies.  A 
detailed  discussion  of  rule  deficiencies 
can  be  fmmd  in  the  Technical  Support 
Document  for  SCAQMD’s  Rule  1115, 
and  SBCAPCD’s  Riile  339  (both  dated  4/ 
12/93)  which  are  available  from  the  U.S. 
EPA,  Region  9  office.  Because  of  these 
deficiencies,  the  rules  are  not 
approvable  pursuant  to  the  section 
182(a)(2)(A)  of  the  CAA  because  they 
are  not  consistent  with  the 
interpretation  of  section  172  of  the  1977 
CAA  as  found  in  the  Blue  Book  and  may 
lead  to  rule  enforceability  problems. 

Because  of  the  above  (Tendencies. 

EPA  cannot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicc^le  requirements  of 
the  CAA.  EPA  cannot  grant  partial 
approval  of  the  rules  under  section 
110(k)(3).  However.  EPA  may  grant  a 
limited  approval  of  the  submitted  rules 
under  section  110(k)(3)  in  light  of  EPA’s 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 


approval  is  limited  because  EPA’s 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  SCAQI^’s 
submitted  Rule  1115  and  SBCAPCD’s 
submitted  Rule  339  under  sections 
110(k)(3)  and  301(a)  of  the  CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  these 
rules  because  they  contain  defidendes 
that  have  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA,  and, 
as  such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission’s  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Ad,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  correded 
within  18  months  of  such  disapproval. 
Sedion  179(b)  provides  two  sanctions 
available  to  the  Administrator 
Sanctions  related  to  highway  funding 
and  to  ofisets.  The  18  month  period 
referred  to  in  section  179(a)  will  begin 
at  the  time  EPA  publishes  final  notice 
of  this  disapprovaL  Moreover,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (FIP)  reiiuirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covert  by  this  NPR  have 
been  adopted  by  the  SCAQMD  and  the 
SBCAPCD  and  are  currently  in  efied  in 
the  South  Coast  and  in  Santa  Barbara. 
EPA’s  limited  disapproval  action  in  this 
NPR  does  not  prevent  EPA,  SCAQMD, 
or  SBCAPCD  ^m  enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

Elan  shall  be  considered  separately  in 
ght  of  spedfic  te(dmical,  economic, 
and  environmental  fadors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Ad. 
S  U.S.C.  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impad  of  any  proposed  or 
final  rule  on  sm^  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impad  on  a 
substantial  number  of  small  entities. 
Small  entities  indude  small  businesses, 
small  not-for-profit  enterprises  and 
government  entities  with  jiuisdiction 
over  populations  of  less  than  50,000. 


Limited  approvals  under  sections  110 
and  301  and  subchapter  L  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
re<]uirement8  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SlP-approval  does  not  impose  any  new 
re(]uirements,  I  certify  that  it  does  not 
have  a  significant  impad  on  any  small 
entities  afraded.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
imder  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C 
section  7410(a)(2). 

EPA’s  limited  disapproval  of  the  State 
request  rmder  sections  110  and  301  and 
subchapter  I.  part  D  of  the  CAA  does  not 
affed  any  existing  requirements 
applicable  to  sm^l  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  afied  its  state  enforceability. 
Moreover,  EPA’s  limited  disapproval  of 
the  submittal  does  not  impose  any  new 
federal  requirements.  Therefore,  I^A 
certifies  that  this  limited  disapproval 
action  does  not  have  a  significant 
impad  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  federal  requirements. 

This  adion  has  been  classified  as  a 
Table  2  adion  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA’s 
request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  sections  7401-7671q. 

Dated:  June  30, 1993. 

John  C  Wise, 

Acting  Regional  Administrator. 

IFR  Doc.  93-16314  Filed  7-8-93;  8:45  am] 
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40CFRPert81 
pym6-1-«69e;  FRU«677>1] 

Designation  of  Area  for  Air  QuaHly 
Planning  Purpoeaa;  Montana; 
Designation  of  Whitsflah  PM10 
Nonattainmant  Area 

aqbicy:  U.S.  Environmental  Protection 
Agmcy  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  Pursuant  to  the  Clean  Air  Act 
as  amended  in  1990,  EPA  is  authorized 
to  promulgate  new  designations  of  areas 
(m  portions  thereof)  as  nonattainment 
for  the  PMlO  (partides  %rith  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers)  National 
Ambient  Air  Quality  Standa^ 

(NAAQS).  In  this  notice,  EPA  is 
proposing  to  revise  the  PMIO 
designation  for  a  portion  of  Flathead 
County.  Montana.  Previously,  consistent 
with  the  Act,  EPA  notified  the  Governor 
of  Montana  that  the  area  around 
Whitefish,  Montana  should  be 
redesignated  from  undassifiable  to 
nonattainment  for  PMlO.  The 
redesignation  is  based  upon  violations 
of  the  PMlO  NAAQS  wUch  were 
monitored  during  February  and  March 
of  1992. 

DATES:  All  written  comments  should  be 
submitted  by  August  9. 1993. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Douglas  M.  Side,  Chief, 

Air  Programs  Branch  (8ART-AP),  EPA 
Region  Vm,  999  18th  Street,  suite  500, 
Denver.  CO  80202-2466. 

Information  supporting  today’s  action 
can  be  found  at  the  following  location: 
EPA  Region  Vm,  Air  Programs  Brandb, 
999 18th  Street.  6th  Floor.  South  Tower, 
Denver,  Colorado  80202-2466. 

The  information  may  be  inspected 
between  8  a.m.  and  4  p.m.,  on 
weekdays,  except  for  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Callie  Videtich,  Air  Programs  Branch, 
EPA  Region  Vm,  999 1^  Street,  suite 
500,  Denver,  Colorado  80202-2405, 

(303) 293-1754. 

SUPPLEMENTARY  MFORMATION: 

L  General 

The  EPA  is  authorized  to  initiate 
redesignation  of  areas  (or  portions 
thereof)  as  nonattainment  for  PMlO 
pursuant  to  section  107(d)(3)  of  the  Act, 
on  the  basis  of  air  quality  data,  planning 
and  control  considerations,  or  any  other 
air  quality-related  considerations  the 
Adininistrator  deems  appropriate. 

Following  the  process  ou^ed  in 
section  107(d)(3),  on  July  16. 1992,  the 


Administrator  of  EPA  Region  Vm 
notified  the  Governor  of  Montana  that 
EPA  believed  that  the  area  around 
Whitefish  should  be  redesignated  as 
nonattainment  fw  1^10.  Under  secticm 
107(d)(3)(B),  the  Governor  of  Montana 
was  requh^  to  submit  to  EPA  the 
desimation  he  considered  appropriate 
for  the  area  around  Whitefisn  within 
120  days  after  EPA’s  notification.  The 
EPA  received  the  State’s  response  for 
Whitefish,  Montana  on  November  13, 
1992.  Now,  the  EPA  must  promulgate 
the  redesignation  that  it  deems 
necessary  and  appropriate,  consistent 
Mrith  section  107(d)(3)(C)  of  the  Act 
Based  upon  EPA’s  review  of  the  State 
submittal  for  Whitefish,  EPA  is 
proposing  redesignation  which  is 
consistent  with  me  request  submitted  by 
the  Governor  of  Montana.  EPA  is 
requesting  comments  on  today's 
proposal  and  will  consider  any  relevant 
comment  in  taking  final  action  on 
today’s  proposal. 

Section  107(d)(1)(A)  sets  out 
definitions  of  nonattainment, 
attainment,  and  undassifiable.  The  EPA 
has  proposed  that  Whitefish,  Montana. 
addressM  in  today’s  notice,  be 
redesignated  nonattainment  A 
nonattainment  area  is  defined  as  any 
area  that  does  not  meet  (or  that 
significantly  contributes  to  ambient  air 
quality  in  a  neaihv  area  that  does  not 
meet)  the  national  primary  or  secondary 
ambient  air  quality  standi  for  PMlO ' 
[see  section  107(d)(l)(A)(i)].  Thus,  in 
determining  the  appropriate  boundaries 
for  the  nonattainment  areas  proposed 
today,  EPA  has  considered  not  only  the 
area  where  the  violations  of  the  PMlO 
NAAQS  are  occurring,  but  nearby  areas 
which  significantly  contribute  to  such 
violations. 

n.  Background  fw  PMlO 
On  July  1, 1987,  the  EPA  revised  the 
NAAQS  for  pa^culate  matter  (52  FR 
24634),  replacing  total  suspended 
particulates  as  the  indicator  for 
particulate  matter  with  a  new  indicator 
called  PMlO,  that  indudes  only  those 

{>article8  with  an  aerodynamic  diameter 
ess  than  or  equal  to  a  nominal  10 
micrometers.  At  the  same  time,  EPA  set 
forth  the  regulations  for  implementing 
the  revised  particulate  matter  standards 
and  announced  EPA’s  State 
implementation  plan  (SIP)  development 
policy,  elaborating  PMlO  control 
strategies  necessary  to  assure  attainment 
and  maintenance  of  the  PMlO  NAAQS 

'The  EPA  hei  construed  the  definition  of 
Donetteinment  eree  to  require  some  meteriel  or 
significent  contribution  to  a  vidation  in  a  nearby 
area.  The  Agency  bdievae  it  is  reasonaUe  to 
conclude  thN  something  greater  than  a  molecular 
Impact  la  required. 


(see  generally  52  FR  24672].  The  EPA 
adopted  a  PMlO  SIP  development 
policy  dividing  all  areas  of  the  coun^ 
into  three  categories  based  upon  their 
probability  of  violating  the  new 
NAAQS:  (1)  Areas  wim  a  strong 
likelihood  of  violating  the  new  PMlO 
NAAQS  and  requiring  substantial  SIP 
adjtistment  were  plat^  in  Group  I;  (2) 
areas  that  might  well  have  been 
attaining  the  PMlO  NAAQS  and  whose 
existing  SIPs  most  likely  needed  less 
adjustment  were  placea  in  Group  11;  and 
(3)  areas  with  a  strong  likelihood  of 
attaining  the  PMlO  NAAQS  and, 
therefore,  needing  adjustments  only  to 
their  preconstruction  review  program 
and  monitoring  networic  were  placed  in 
Group  m  (52  FR  24672,  24679-24682). 

At  that  time.  Whitefish  was  categorized 
as  a  Group  in  area. 

Pursuant  to  section  107(d)(4)(B)  of  the 
Act,  areas  previously  identified  as 
Group  I  and  other  areas  which  had 
monitored  violations  of  the  PMlO 
NAAQS  prim  to  January  1, 1989,  were, 
by  operation  of  law  upon  enactment  of 
the  1990  Amendments,  desimated 
nonattainment  for  PMlO.  All  other  areas 
of  the  Country,  such  as  the  Whitefish 
area,  were  similarly  designated 
undassifiable  for  PMlO  (see  section 
107(d)(4)(B)(iii)  of  the  Act;  40  CFR 
81.327  (1992)  as  amended  by  57  FR 
56762,  56772  (Nov.  30, 1992)  (PMlO 
designations  for  Montana)).  After  EPA 
adopted  the  PMlO  NAAQS,  EPA 
identified  and  listed  the  Group  I  and 
Group  n  areas  in  a  Fedmal  Roister 
notice  published  on  August  7, 1987  (52 
FR  29383).  In  that  notice,  EPA  indicated 
that  Group  III  areas  consisted  of  that 
portion  of  a  State  not  placed  in  Group 
I  or  n.  Descriptions  of  the  areas 
identified  as  Ckoup  I  and  n  areas  were 
later  clarified  in  a  Federal  Register 
notice  dated  October  31, 1990  (55  FR 
45799).  That  notice  also  identified 
Group  n  areas  which  violated  the 
standards  prior  to  January  1, 1989.  EPA 
announced  all  areas  whi^  were 
designated  nonattainment  by  operation 
of  law  for  PMlO  upon  enactment  of  the 
1990  Amendments  in  a  Fedmal  Register 
notice  dated  March  15, 1991  (56  FR 
11101).  In  addition,  EPA  has  published 
a  follow-up  notice  correcting  the 
boundaries  and  designations  of  some  of 
the  areas  in  light  of  comments  received 
addressing  that  March  1991  notice  (see 
56  FR  37654  (August  8, 1991)).  Formal 
codification  in  40  CFR  part  81  of  those 
areas  designated  nonattainment  for 
PMlO  by  opmation  of  law  upon 
enactment  was  announced  in  a  Federal 
Register  notice  dated  November  6, 1991 
(56  FR  56694).  The  November  6. 1991 
Federal  Register  notice  was 
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subsequently  amended  on  November  30, 
1992  (57  FR  56762). 

in.  Today’s  Action  Car  Whitefish,  MT 

As  noted  above,  pursuant  to  section 
107(d)(3)  of  the  Act,  EPA  is  authorized 
to  initiate  the  redesignation  of  areas  as 
nonattainment  for  PMIO.  Based  on  eight 
exceedances  of  the  24-hr  PMIO  NAAQS 
recorded  between  February  4  and  March 
13, 1992,  ranging  firom  163  to  333  pg/ 
m3,  EPA  notified  the  Governor  of 
Montana  on  July  16. 1992,  that  the  area 
around  Whitefish,  Flathead  County, 
Montana  should  be  redesignated  from 
imclassifiable  to  nonattainment  for 
PMIO.  (See  40  CFR  50.6.) 


Further,  section  107(d)(l)(A)(i) 
provides  that  a  nonattainment  area  shall 
consist  of  that  area  violating  the  PMIO 
NAAQS  or  contributing  significantly  to 
violations  in  a  nearby  area.  Generally, 
the  PMIO  nonattainment  area 
boxmdaries  are  presumed  to  be.  as 
appropriate,  the  county,  township,  or 
municipal  subdivision  in  which  the 
ambient  particrdate  monitor  recording 
the  PMIO  violations  is  located.  EPA  ^ 
presumed  that  this  would  include  both 
the  area  violating  the  PMIO  NAAQS  and 
any  area  significantly  contributing  to  the 
violations.  However,  a  State  may 
demonstrate  that  a  boimdary  other  than 
the  coimty  perimeter  or  municipal 
boundary  may  be  more  appropriate. 


In  response  to  EPA’s  July  16, 1992 
letter,  on  November  13, 1992,  the 
Governor  of  Montana  requested  that  the 
Qty  of  Whitefish  and  surrounding 
vicinity,  in  a  portion  of  Flathead 
County,  Montana,  be  redesignated  as 
nonattainment  for  PMIO.  The  more 
detailed  boundaries  are  provided  in  the 
table  below.  Based  on  the  information 
provided  by  the  Governor,  including 
monitoring  data.  EPA  believes  that  me 
nonattainment  Iroimdaries  submitted  by 
the  Governor  are  appropriate.  The  table 
below  indicates  how  EPA  is  proposing 
to  revise  the  PMIO  designation  for  a 
portion  of  Flathead  Coimty,  Montana  in 
40  CFR  81.327  from  unclassifiable  to 
nonattainment. 


Designated  area 

Designation  data 

Designation  type 

Ciassification 

date 

Ciassification 

type 

Flathead  County  (part>— The  City  of  WhHetlsh  and  surroundirtg  vi¬ 
cinity  bounded  by  Knee  from  Universal  Transmercator  (UTM)  co¬ 
ordinates  695000  mE,  5370000  mN.  east  to  699000  mE. 
5370000  mN.  south  to  699000  mE.  5361000  mN,  west  to  695000 
mN.  5361000  mN,  and  north  to  695000  mE.  5370000  mN. 

Proposing . 

Nortattainmertt  .. 

Proposing . 

Moderate. 

The  technical  information  supporting 
the  redesignation  request  and  the 
boundary  selection  are  available  for 
public  review  at  the  address  indicated 
above. 

IV.  Significance  of  Today’s  Action  for 
Whitefish,  MT 

If  the  Whitefish  area  of  Montana  is 
redesignated  nonattainment  when  EPA 
takes  ^al  action  on  today’s  proposal, 
such  area  will  be  classifi^  as  moderate 
PMIO  nonattainment  area  by  operation 
of  law  at  the  time  of  the  designation  (see 
section  188(a)).  Montana  must  submit 
an  implementation  plan  to  EPA  for  such 
area  within  18  months  after  final  action 
on  today's  proposal  and  promulgation  of 
the  nonattainment  redesignation, 
meeting  the  requirements  of  Part  D, 

Title  I  of  the  Act  (see  section 
189(a)(2)(B)  of  the  Act). 

The  Clean  Air  Act  provides  that  the 
plan  for  the  area  must  contain,  among 
other  things,  the  following 
requirements: 

1.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  of  the  PMIO 
NAAQS  as  expeditiously  as  practicable, 
but  no  later  than  the  end  of  the  sixth 
calendar  year  after  the  area’s 
designation  as  nonattainment,  or  a 
demonstration  that  attainment  by  such 
date  is  impracticable; 

2.  Provisions  to  assure  that  reasonably 
available  control  measures  (including 
reasonably  available  control  technology) 
are  implemented  within  4  years  of  the 
redesignation; 


3.  A  permit  program  meeting  the 
requirements  of  section  173  governing 
the  construction  and  operation  of  new 
and  modified  major  stationary  sources 
of  PMIO;  and 

4.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  until 
the  area  is  redesignated  attainment  and 
which  demonstrate  reasonable  further 
progress,  as  defined  in  section  171(1), 
toward  timely  attainment. 

See.  e.g.,  sections  188(c),  189(a), 
189(c)  and  172(c)  of  the  Act  EPA  has 
issued  detailed  guidance  on  the 
statutory  requirements  applicable  to 
moderate  PMIO  nonattainment  areas 
(see  57  FR  13498  (April  16, 1992)  and 
57  FR  18070  (April  28. 1992)). 

If  EPA  ultimately  redesignates  the 
Whitefish  area  as  nonattaiiunent  in 
taking  final  action  on  this  notice,  EPA 
will  also  establish  a  date  by  which  the 
State  must  submit  the  contingency 
measures  required  by  section  172(c)(9) 
of  the  Act  (see  57  FR  13498  at  13510- 
12  and  13543-44).  Section  172(b)  of  the 
Act  provides  that  such  date  shall  not  be 
later  than  3  years  from  the  date  of  the 
nonattainment  redesignation.  EPA 
would  likely  establish  a  schedule 
requiring  that  contingency  measures  be 
submitted  within  18  months  from  the 
redesignation,  to  coincide  with  the  due 
date  for  the  rest  of  the  moderate  PMIO 
nonattainment  area  SIP. 

V.  Request  for  Public  Conunents 
The  EPA  is,  by  this  notice,  proposing 
that  the  PMIO  designation  for  a  portion 
of  the  Flathead  County,  Montana  be 


revised.  The  EPA  is  requesting  public 
comments  on  all  aspects  of  this  proposal 
including  the  appropriateness  of  the 
proposed  designation  and  the  scope  of 
the  proposed  Itoundary.  Public 
comments  should  be  submitted  to  EPA 
at  the  address  identified  in  AOOnESSES 
by  August  9, 1993. 

VI.  Other  Regulatory  Requirements 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flerdbility  Act 
(RFA),  5  U.S.C  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propos^  or 
final  rule  on  sm^l  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Redesignation  of  an  area  to 
nonattainment  under  section  107(d)(3) 
of  the  Act  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  planning  status  of  a  geographical 
area  and  does  not  in  itself,  impose  any 
regulatory  requirements  on  soturces.  To 
the  extent  that  the  area  must  adopt  new 
regulations,  based  on  its  nonattainment 
status,  EPA  will  review  the  effect  of 
those  actions  on  small  entities  at  the 
time  the  State  submits  those  regulations. 
I  certify  that  approval  of  the 
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redesignation  request  will  not  afiect  a 
substantial  numW  of  small  entities. 

B.  Executive  Order  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
horn  the  requirements  of  section  3  of 
Executive  Chder  12291  for  a  period  of 
two  years. 

EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA's  request. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7407,  7501-7515, 
7601. 

Dated:  May  26, 1993. 

JackW.McGraw, 

Acting  Regional  Administrator. 

[FR  Doc  93-16309  Filed  7-6-93;  8:45  am] 
BiUJNQ  CODE  «SO-60-P 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1602 

Procedures  for  Disclosure  of 
Information  Under  the  Freedom  of 
Information  Act 

AGENCY:  Legal  Services  (Corporation. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  Legal  Services  Corporation’s  ("LSC” 
or  “Corporation”)  regulation 
implementing  the  Fn^om  of 
Information  Act  ("FOIA”)  by  giving 
authority  to  process  and  to  grant  or  deny 
requests  for  records  of  the  Corporation’s 
Office  of  Inspector  C^neral  (“OIG”)  to 
an  official  within  the  OIG.  In  addition, 
this  proposed  rule  also  makes  other 
technical  and  procedural  changes 
intended  to  reflect  the  Corporation’s 
internal  administrative  structure  and 
procedures  and  to  better  conform  the 
regulation  to  the  FOIA. 

OATES:  Ck>nunents  must  be  received  by 
August  9, 1993. 

ADDRESSES:  All  comments  should  be 
addressed  to  the  Office  of  the  C^neral 
CoimseL  Legal  Services  Ckirporation, 

750  First  Street  NE.,  Washington,  DC 
20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  C^neral  Counsel, 
202-336-8810. 


SUPPLEMENTARY  INFORMATION:  The 
Inspector  C^neral  Act  of  1978  was 
amended  in  1988  to  provide  for  the 
statutory  establishment  of  Offices  of 
Inspector  C^neral  at  33  “designated 
Federal  entities,”  one  of  whi^  is  LSC. 

5  U.S.C.  App.  3  Sec.  8E.  The  primary 
function  of  LSC’s  OIG  is  to  promote 
economy  and  efficiency  and  to  prevent 
and  detect  fraud,  waste  and  abuse  in 
LSC’s  programs  and  operations.  Because 
of  the  independent  and  investigative 
nature  of  the  OIG,  OIG  records  are  kept 
separate  from  other  LSC  records,  and 
many  are  of  a  confidential  nature. 
Although  not  required,  it  is  appropriate 
to  amend  Part  1602  to  give  the  OIG  the 
authority  to  process  and  to  grant  or  deny 
FOIA  reouests  for  OIG  records. 

Accordingly,  this  proposed  rule  adds 
a  definition  for  “Office  of  Inspector 
General  records”  as  records  that  are  in 
the  exclusive  possession  and  control  of 
the  OIG.  This  proposed  rule  also  gives 
the  authority  to  process  and  to  grant  or 
deny  a  request  for  OIG  records  to  the 
Counsel  to  the  Inspector  General,  and 
maintains  the  authority  to  process  and 
to  grant  or  deny  a  request  for  all  other 
(Corporation  records  with  the  (General 
(Counsel.  It  further  makes  clear  that  the 
(General  Counsel  may  delegate  this 
authority  to  a  designee  and  provides 
that  the  (Counsel  to  the  Inspector 
(General  also  may  delegate  to  a  designee. 
Abo,  the  proposed  rule  gives  the 
Inspector  (Ceneral  the  authority  to 
decide  appeals  of  requesb  for  OIG 
records,  while  the  Pi^ident  of  the 
Corporation  retains  the  authority  to 
decide  all  other  apjieals. 

Although  requesb  for  OIG  records 
will  be  process^  by  the  OIG.  the 
propos^  rule  provides  that  all  requests 
be  directed  initially  to  the  Office  of  the 
(Ceneral  Counsel  (“(XXC”).  The  (Ceneral 
Counsel  or  his  designee  is  required  by 
the  proposed  rule  to  promptly  refer  to 
the  OIG  any  request  or  portion  thereof 
determined  to  ^  for  OIG  records  and  to 
send  the  requester  notice  of  such 
referral. 

In  addition,  this  proposed  rule  adds 
the  requirement  that  the  CXCC  consult 
with  the  OIG  before  granting  any 
requesb  for  records  or  portions  of 
records  whidi  originated  with  the  OIG 
or  contain  information  which  originated 
with  the  OIG.  but  which  are  maintained 
by  other  componenb  of  the  (Corporation. 
Examples  of  such  records  would  be 
written  reporb  by  OIG  personnel; 
minutes,  notes  or  transcripb  of  oral 
reporb  by  the  Inspector  (Ceneral  to  the 
Board  of  Directors  of  the  (Corporation 
during  closed  portions  of  Board 
meetings;  and  travel  vouchers  prepared 
by  OIG  personnel.  Such  reports, 
minutes,  notes  and  vouchers  all  have 


the  potential  to  reveal  the  identity  of 
confidential  sources  or  targeb  and  the 
investigative  or  audit  strategy  of  the  OIG 
or  to  otherwise  interfere  with  ib 
ongoing  activities.  Similarly,  this 
proposed  rule  requires  the  OIG  to 
consult  with  the  OCC  prior  to  granting 
any  request. 

This  proposed  rule  also  amends 
§  1602.9(6)(iv)  by  adding  language 
found  in  the  corresponding  FOIA 
exemption  that  appeared  to  be 
unnecessai^rior  to  the  establishment 
of  the  OIG.  The  FOIA  exemption  at  5 
U.S.C.  552(b)(7)(D)  protecb  documenb 
that  might  identify  a  confidential 
soxirce,  and  also,  in  the  case  of  a 
criminal  investigation,  that  mi^t 
identify  the  information  furnished  by 
the  soxirce.  LSC’s  current  rule  has  no 
language  protecting  such  documenb. 
Because  the  OIG  conducb  investigations 
into  criminal  activities,  addition  of  the 
language  would  appear  to  be 
appropriate. 

Technical  and  Procedural  Revuions 

This  proposed  rule  also  amends  Part 
1602  by  making  numerous  technical  and 
procedmal  changes  that  reflect  the 
Corporation’s  internal  administrative 
structure  and  procedures.  For  example, 
the  proposed  rule  states  that  all  LSC 
records  are  maintained  at  the 
Corporation’s  headquarters  in 
Washin^qn,  DC,  and  that  the  OGC  is 
responsible  for  handling  FOIA  requesb, 
except  requesb  for  OIG  records.  Also, 
the  proposed  rule  deletes  references  to 
a  centrd  records  room  to  better  reflect 
LSC’s  practice  of  maintaining  ib  records 
in  the  various  divisions  of  the 
(3^oration. 

Tne  fees  section  has  been  revised  to 
better  reflect  categories  of  employees 
and  to  update  labor  cosb.  It  has  also 
been  amended  to  add  an  assumption 
that  requesters  agree  to  pay  all  barges 
for  services  associated  with  their 
requesb  up  to  $25.  For  requests 
estimated  to  exceed  $25,  the 
Corporation  will  consult  with  the 
requester  prior  to  processing  the 
request.  Also,  requests  estimated  to 
exceed  $25  will  not  be  deemed  to  be 
received  by  the  (Corporation  for 
purposes  of  the  initial  ten-day  response 
period  until  the  requester  agrees  to  pay 
all  fees  for  services.  This  amendment 
allows  requesters  to  reconsider  their 
request  before  generating  fees  they  may 
not  have  anticioated. 

In  addition,  tne  proposed  rule  amends 
the  language  of  Part  1602  that  applies  to 
matters  specifically  exempted  from 
disclosure  by  sbtute.  See  §  1602.9(a)(2). 
The  change  is  intended  to  better 
conform  ffie  rule  to  the  corresponding 
FOIA  exemption.  5  U.S.C.  552(b)(3). 
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List  of  Subjects  in  45  CFR  Part  1602 

Freedom  of  information.  For  reasons 
set  out  above,  it  is  proposed  that  Part 
1602  of  Title  45  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  1602-PROCEDURES  FOR 
DISCLOSURE  OF  INFORMATION 
UNDER  THE  FREEDOM  OF 
INFORMATION  ACT 

1-2.  The  authority  citation  for  Part 
1602  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552  and  42  U.S.Q 
2996d(g). 

3.  Section  1602.2  is  revised  to  read  as 
follows: 

11602.2  Definitions. 

As  used  in  this  part — 

CommeTcial  use  requestlsj  means 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  ^e  Corporation  will  look  to 
the  use  to  which  a  requester  will  put  the 
documents  requested.  When  the 
Corporation  h^  reasonable  cause  to 
doubt  the  use  to  which  a  requester  will 
put  the  records  sought,  or  where  the  use 
is  not  clear  from  the  request  itself,  it 
will  seek  additional  clarification  ^fore 
assigning  the  request  to  a  specific 
category.  If  still  in  doubt,  the 
Corporation  will  make  the 
determination  based  on  the  factual 
circumstances  surroimding  the  request, 
including  the  identity  of  the  requester. 

Duplication  means  the  process  of 
copying  a  document  to  send  to  a  FOIA 
requester.  Such  copies  can  take  the  form 
of  paper  copy,  microform,  audio-visual 
materials,  or  machine  readable 
documentation  (e.g.,  magnetic  tape  or 
disk),  among  others. 

Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  and  an  institution  of 
professional  or  vocational  education 
which  operates  a  program  or  programs 
of  scholarly  research. 

FOIA  means  the  Freedom  of 
Information  Act,  5  U.S.C  552.  Labor 
charges  means  those  costs  which  the 
Corporation  incurs  in  searching  for, 
reviewing,  and  duplicating  records  to 
respond  to  a  FOIA  request.  A  schedule 
of  labor  charges  appears  at 
§  1602.13(e)(1). 

Non-commercial  scientific  institution 
means  an  institution  that  is  not  operated 
on  a  “commercial”  basis  and  which  is 


operated  solely  for  the  purpose  of 
conducting  scientific  reseai^,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

O^ce  of  Inspector  General  records 
means  those  records  as  defined 
generally  in  this  section  which  are 
exclusively  in  the  possession  and 
control  of  the  Office  of  Inspector 
General  of  the  Legal  Services 
Corporation. 

Records  means  books,  papers,  maps, 
photographs,  or  other  documentary 
materials,  regardless  of  physical  form  or 
characteristics,  made  or  received  by  tbe 
Corporation  in  connection  with  the 
transaction  of  the  Corporation’s 
biisiness  and  preserved  by  the 
Corporation  as  evidence  of  the 
organization,  functions,  policies, 
decisions,  procedures,  operations,  or 
other  activities  of  the  Corporation,  or 
because  of  the  informational  value  of 
data  in  them.  The  term  does  not 
include,  inter  alia,  books,  magazines,  or 
other  materials  acquired  solely  for 
library  purposes. 

Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  “news”  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
qualify  as  disseminators  of  “news”)  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  These  examples  are  not  intended 
to  be  all-inclusive.  Moreover,  as 
traditional  methods  of  news  delivery 
evolve  (e.g.,  electronic  dissemination  of 
newspapers  through 
telecommimications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  “freelance” 
journalists,  they  will  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
enmloyed  by  it. 

Review  means  the  process  of 
examining  dociiments  located  in 
response  to  a  commercial  use  request  to 
determine  whether  any  portion  of  any 
such  document  may  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 


Search  means  all  the  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
lin»-by-l^e  identification  of  material 
within  documents.  The  search  will  be 
conducted  in  the  most  efficient  and 
least  expensive  manner.  Searches  may 
be  done  manually  or  by  computer  using 


follows: 

f  1602.4  Location  of  Corporation 
haadquartara. 

The  Corporation’s  headquarters  are 
located  at  750  First  Street,  NE, 
Washington,  DC  20002-4250.  The 
telephone  number  for  the  Corporation’s 
headquarters  is  (202)  336-6800. 

5.  Section  1602.5  is  revised  to  read  as 
follows: 

{1602.5  index  of  recorda. 

The  Corporation  will  maintain  a 
current  index  identifying  any  matter 
within  the  scope  of  section  1602.6(b) 
which  has  been  issued,  adopted,  or 
promulgated  by  the  Corporation,  and 
other  information  published  or  made 
publicly  available.  The  index  will  be 
maintained  and  made  available  for 
public  inspection  and  copying  at  the 
Corporation’s  headquarters,  located  at 
the  address  stated  in  section  1602.4. 

6.  Section  1602.6  is  added  to  read  as 
follows: 

i  1602.6  Record*  evaiiabl*. 

(a)  The  Corporation  will  maintain  its 
records  as  described  in  paragraph  (b)  of 
this  section  at  its  headquarters,  located 
at  the  address  stated  in  §  1602.4,  during 
the  regular  business  hours  of  the 
Corporation  for  the  convenience  of 
members  of  the  public  in  inspecting  and 
copying  records  made  available 
pursuant  to  this  part. 

(b)  Subject  to  tne  limitation  stated  in 
paragraph  (c)  of  this  section,  the 
following  records  will  be  available: 

(1)  All  final  opinions,  including 
concurring  and  dissenting  opinions,  and 
orders  made  in  the  adjudication  of 
cases; 

(2)  Statements  of  policy  and 
interpretations  adopted  by  the 
Corporation: 

(^  Administrative  staff  manuals  and 
instructions  to  the  staff  that  affect  the 
public: 

(4)  To  the  extent  feasible,  guidelines, 
forms,  published  regulations,  notices, 
program  descriptions,  and  other  records 
considered  to  Im  of  general  interest  to 
members  of  the  public  in  understanding 
activities  of  the  Corporation  or  in 
dealing  with  the  Corporation  in 
connection  with  those  activities; 

(5)  The  current  index  required  by 
§1602.5. 
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(c)  Certain  types  of  staff  numvials  or 
instructions,  such  as  instructions  to 
auditors  or  inspection  staff,  or 
instructions  covering  certain  phases  of 
contract  negotiation,  that  deal  with  the 
performance  of  functions  that  would 
automatically  be  rendered  ineffective  by 
general  awareness  of  the  Corporation’s 
techniques  or  procedures,  may  be 
exempt  from  mandatory  disclosure  even 
thou^  they  affect  or  may  affect  the 
public. 

(d)  Certain  records  made  available 
pursuant  to  this  part  may  be  "edited”  by 
the  deletion  of  identifying  details 
concerning  individuals,  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy.  In  such  cases,  the 
record  shall  have  attached  to  it  a  full 
explanation  of  the  deletion. 

7.  Section  1602.7  is  revised  to  read  as 
follows: 

f  1602.7  Procedures  for  public  inspection 
of  records. 

Any  member  of  the  public  may 
inspect  or  copy  records  regularly 
maintained  by  the  Corporation  at  the 
Corporation  during  regular  business 
hours.  Because  it  will  sometimes  be 
impossible  to  produce  records  or  copies 
of  them  on  short  notice,  a  person  who 
wishes  to  inspect  or  copy  Corporation 
records  is  advised  to  arrange  a  time  in 
advance,  by  telephone  or  letter  request 
made  to  the  Office  of  the  General 
Coiinsel  at  the  address  and  telephone 
number  stated  in  §  1602.4.  Persons 
submitting  written  requests  should 
identify  the  records  sought  in  the 
marmer  provided  in  §  1602.8(b)  and 
should  indicate  whether  they  wish  to 
inspect  the  records  on  a  specific  date. 
The  Corporation  will  endeavor  to  advise 
the  requester  as  promptly  as  possible  if, 
for  any  reason,  it  may  not  be  possible  to 
make  the  records  sought  available  on 
the  date  requested. 

6.  Section  1602.8  is  amended  by 
revising  paragraphs  (a),  (b)  (3),  (4)  and 
(5),  (c)  introductory  text  and  (d)  to  read 
as  follows: 

i  1602J  Availability  of  racorda  on  request 

(a)  In  addition  to  the  records 
described  in  §  1602.6,  the  Corporation 
will  make  all  other  Corporation  records 
available  to  any  person  in  accordance 
with  paragraphs  (b)  and  (c)  of  this 
section,  imless  it  is  determined  that 
such  records  should  be  withheld  and 
are  exempt  from  mandatory  disclosure 
under  the  FOIA  and  §  1602.9. 

(b) *** 

(3)  The  Corporation  is  not  required  to 
create  a  record  or  to  perform  research  to 
satisfy  a  request  for  information. 

(4)  Reouests  for  records  under  this 
section  should  be  made  in  writing,  with 


the  envelope  and  the  letter  clearly 
mariced  "Freedom  of  Information 
Request"  and  should  be  addressed  to 
the  LSC  Office  of  the  General  Coimsel 
at  the  address  stated  in  section  1602.4. 
Any  request  not  marked  and  addressed 
as  specified  in  this  paragraph  will  be  so 
marked  by  Corporation  personnel  as 
soon  as  it  is  properly  identified,  and 
will  be  forwarded  immediately  to  the 
Office  of  the  General  Coimsel.  A  request 
improperly  addressed  will  not  be 
deemed  to  have  been  received  for 
purposes  of  the  time  period  set  forth  in 
paragraph  (c)  of  this  section  until  it  is 
received  by  ffie  Office  of  the  General 
Counsel.  Upon  receipt  of  an  improperly 
addressed  request,  the  General  Counsel 
or  his  designee  shall  notify  the  requester 
of  the  date  on  which  the  time  period 
began. 

(5)  All  requests  should  identify  the 
records  sought  with  reasonable 
specificity  and  should  indicate  the 
number  of  copies  desired.  The 
Corporation  may  require  that  fees  be 
paid  in  advance,  in  accordance  with 
§  1602.13(i),  and  the  Corporation  will 
advise  a  requester  as  promptly  as 
possible  if  tne  fees  are  estimated  to 
exceed  $25  or  any  limit  indicated  by  the 
requester.  If  a  waiver  or  reduction  of 
fees  is  requested,  the  grounds  for  such 
request  as  set  out  in  §  1602.13(f)  should 
be  included  in  the  letter. 

(c)  The  General  Counsel  or  his 
designee,  upon  request  for  any  records 
made  in  accordance  with  this  part, 
except  in  the  case  of  a  request  for  Office 
of  Inspector  General  records,  shall  make 
an  initial  determination  of  whether  to 
comply  with  or  deny  such  request  and 
dispatch  such  determination  to  the 
requester  within  10  working  days  after 
receipt  of  such  request,  except  for 
unusual  circumstances,  in  wnich  case 
the  time  limit  may  be  extended  for  not 
more  than  10  working  days  by  written 
notice  to  the  requester  setting  forth  the 
reasons  for  such  extension  and  the  d^te 
on  which  a  determination  is  expected  to 
be  dispatched.  If  the  General  Counsel  or 
his  designee  determines  that  a  request 
or  portion  thereof  is  for  Office  of 
Inspector  General  records,  the  General 
Counsel  or  his  designee  shall  promptly 
refer  the  request  or  portion  thereof  to 
the  Office  of  Inspector  General  and  send 
notice  of  such  referral  to  the  requester. 

In  such  case,  the  Counsel  to  the 
Inspector  General  or  his  designee  shall 
make  an  initial  determination  of 
whether  to  comply  with  or  deny  such 
request  and  dispatch  such 
determination  to  the  requester  within  10 
working  days  after  receipt  of  such 
request,  except  for  unusual 
circumstances,  in  which  case  the  time 
limit  may  be  extended  for  not  more  than 


10  working  days  by  written  notice  to  the 
requester  setting  forth  the  reasons  for 
such  extension  and  the  date  on  which 
a  determination  is  expected  to  be 
dispatched.  As  used  herein,  "unusual 
circumstances"  are  limited  to  the 
following,  but  only  to  the  extent 
reasonably  necessary  to  the  proper 
processing  of  the  particular  request: 

*  •  •  •  * 

(d)  If  no  determination  has  been 
dispatched  at  the  end  of  the  10-day 
period,  or  the  last  extension  thereof,  the 
requester  may  deem  his  request  denied, 
and  exercise  a  right  of  appeal  in 
accordance  with  §  1602.12.  When  no 
determination  can  be  dispatched  within 
the  applicable  time  limit,  the  General 
Counsel  or  his  designee,  and/or  the 
Counsel  to  the  Inspector  General  or  his 
designee,  shall  nevertheless  continue  to 
process  the  request.  On  expiration  of  the 
time  limit,  the  General  Counsel  or  his 
designee,  and/or  the  Coimsel  to  the 
Inspector  General  or  his  designee,  shall 
inform  the  requester  of  the  reason  for 
the  delay,  of  the  date  on  which  a 
determination  may  be  expected  to  be 
dispatched,  and  of  the  requester’s  right 
to  treat  the  delay  as  a  denial  and  to 
appeal  to  the  President  of  the 
Corporation,  or  to  the  Inspector  General 
of  the  Corporation,  in  accordance  with 
§  1602.12.  The  General  Counsel  or  his 
designee,  and/or  the  Counsel  to  the 
Inspector  General  or  his  designee,  may 
ask  the  requester  to  forego  appeal  until 
a  determination  is  made. 
***** 

9.  Section  1602.9  is  amended  by 
revising  paragraphs  (a)(2)  and  (6)(iv)  to 
read  as  follows: 

1 1 602.9  Invoking  exemptions  to  withhold 
a  requested  record. 

(a)*  *  * 

(2)  Matter  which  is  specifically 
exempted  firom  disclosure  by  statute 
other  than  section  552b  of  the  FOIA, 
provided  that  such  statute  requires  that 
the  matters  be  withheld  from  the  public 
in  such  a  manner  as  to  leave  no 
discretion  on  the  issues,  or  establishes 
particular  criteria  for  withholding  or 
refers  to  particular  types  of  matters  to  be 
withheld; 

***** 

*  *  * 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
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investigation,  information  furnished  by 
a  confidential  source; 
***** 

10.  Section  1602.10  is  revised  to  read 
as  follows: 

f  1602.10  Officials  authoriasd  to  grant  or 
deny  raquaats  for  records. 

The  General  Counsel  shall  furnish 
necessity  advice  to  Corporation  officials 
and  staff  as  to  their  obligations  imder 
this  part  and  shall  take  such  other 
actions  as  may  be  necessary  or 
appropriate  to  assure  a  consistent  and 
equitable  application  of  the  provisions 
of  this  part  by  and  within  the 
Corporation.  The  General  Counsel  or  his 
designee  and  the  Counsel  to  the 
Inspector  General  or  his  designee,  are 
authorized  to  grant  or  deny  requests 
vmder  this  part.  In  the  absence  of  a 
Coimsel  to  the  Inspector  General,  the 
Inspector  General  shall  name  a  designee 
who  will  be  authorized  to  grant  or  deny 
requests  under  this  part  and  who  will 
perform  all  other  functions  of  the 
Coimsel  to  the  Inspector  General  \mder 
this  regulation.  The  General  Coimsel  or 
his  designee  shall  consult  with  the 
Office  of  Inspector  General  prior  to 
granting  any  request  for  records  or 
portions  of  records  which  originated 
with  the  OIG,  or  which  contain 
information  which  originated  with  the 
OIG,  but  which  are  maintained  by  other 
components  of  the  Corporation.  The 
Counsel  to  the  Inspector  General  or  his 
designee  shall  consult  with  the  Office  of 
the  General  Counsel  prior  to  granting 
any  request  for  recoras. 

11.  Section  1602.12  is  revised  to  read 
as  follows: 

11602.12  Appeals  of  denials. 

(a)  Any  person  whose  written  request 
has  been  denied  is  entitled  to  appeal  the 
denial  within  90  days  by  writing  to  the 
President  of  the  Corporation  or,  in  the 
case  of  a  denial  of  a  request  for  Office 
of  Inspector  General  records,  the 
Inspector  General,  at  the  Corporation’s 
headquarters,  located  at  the  address 
stated  in  §  1602.4.  The  envelope  and 
letter  should  be  clearly  marked: 
“Freedom  of  Information  Appeal.”  An 
appeal  need  not  be  in  any  particular 
form,  but  should  adequately  identify  the 
denial,  if  possible,  by  describing  the 
requested  record,  identifying  the  official 
who  issued  the  denial,  and  providing 
the  date  on  which  the  denial  was 
issued. 

(b)  No  personal  appearance,  oral 
argument,  or  hearing  will  ordinarily  be 
permitted  on  appeal  of  a  denial.  Upon 
request  and  a  showing  of  special 
circumstances,  however,  this  limitation 
may  be  waived  and  an  informal 
conference  may  be  arranged  with  the 


President,  or  the  Inspector  General,  or 
their  designees,  for  this  purpose. 

(c)  The  decision  of  the  President  or 
the  In^iector  General  on  an  appeal  shall 
be  in  writing  and,  in  the  event  the 
denial  is  in  whole  or  in  part  upheld, 
shall  contain  an  explanation  responsive 
to  the  arguments  advanced  by  the 
requester,  the  matters  descried  in 

$  1602.11(a)  (1)  throu^  (4),  and  the 
provisions  for  judidal  review  of  such 
decision  under  section  552(a)(4)  of  the 
FOIA.  The  decision  shall  be  dispatched 
to  the  requester  within  20  working  days 
after  receipt  of  the  appeal,  unless  an 
additional  period  is  justified  pursuant  to 
§  1602.8(c)  and  such  period  t^en 
together  with  any  earlier  extension  does 
not  exceed  10  days.  The  decision  of  the 
President  or  the  Inspector  General  shall 
constitute  the  final  action  of  the 
Corporation.  All  such  decisions  shall  be 
treated  as  final  opinions  under 
§  1602.6(b). 

12.  Section  1602.13  is  revised  to  read 
as  follows: 

11602.13  FeM. 

(a)  Information  provided  routinely  in 
the  normal  course  of  doing  business  will 
be  nrovided  at  no  charge. 

(d)  For  commercial  use  requests,  fees 
shall  be  limited  to  reasonable  standard 
charges  for  document  search,  review 
and  duplication. 

(c)  When  records  are  not  sought  for 
commercial  use  and  the  request  is  made 
by  a  representative  of  the  news  media  or 
by  an  Vocational  institution  or  a  non* 
commercial  scientific  institution  whose 
purpose  is  scholarly  or  scientific 
resVrcb,  fees  shall  be  limited  to 
reasonable  standard  charges  for 
document  duplication  after  the  first  100 
pages. 

(d)  For  all  other  requests,  fees  shall  be 
limited  to  reasonable  standard  charges 
for  search  time  after  the  first  2  hours 
and  d^lication  after  the  first  100  pages. 

(e)  The  schedule  of  charges  for 
services  regarding  the  production  or 
disclosure  of  Corporation  records  is  as 
follows: 

(1)  Manual  search  for  and  review  of 
records  will  be  billed  at  the  following 
labor  charges: 

(1)  Salary  levels  1-4:  $14  per  hour; 

(ii)  Salary  levels  5-6:  $25  per  hour; 

(iii)  Salary  level  7-imclassified:  $34 
per  hour. 

(iv)  Charges  for  search  and  review 
time  less  than  a  full  hour  will  be  billed 
by  quarter-hour  segments; 

(2)  Computer  time:  Actual  charges  as 
incurred; 

(3)  Duplication  by  paper  copy:  $0.10 
per  page; 

(4)  Duplication  by  other  methods: 
actual  charges  as  incurred; 


(5)  Certification  of  true  copies:  $1.00 
each; 

(6)  Packing  and  mailing  records:  no 
charge  for  regular  mail; 

(7)  Special  delivery  or  express  mail: 
actual  charges  as  incurred. 

(f)  Fees  will  be  waived  or  reduced 
below  the  fees  established  under 
paragraph  (e)  of  this  section  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Corporation  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(1)  In  order  to  determine  whether 
disclosure  of  the  information  “is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Corporation,”  the 
Corporation  will  consider  the  following 
four  criteria: 

(1)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  “the  operations  or  activities  of 
the  Corporation”; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed; 

Whether  the  disclosure  is  “likely  to 
contribute”  to  an  understanding  of 
Corporation  operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  firom 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
“public  understanding”;  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  “significantly”  to  public 
understanding  of  Corporation 
operations  or  activities. 

(2)  In  order  to  determine  whether 
disclosure  of  the  information  “is  not 
primarily  in  the  commercial  interest  of 
the  requester,”  the  Corporation  will 
consider  the  following  two  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so, 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  “primarily  in  the 
commercial  interest  of  the  requester.” 

(3)  These  fee  waiver/reduction 
provisions  will  be  subject  to  appeal  in 
the  same  manner  as  appeals  from  denial 
under  §  1602.12. 

(g)  No  fee  will  be  charged  under  this 
section  if  the  cost  of  routine  collection 
and  processing  of  the  fee  payment  is 
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likely  to  equal  or  exceed  the  amount  of 
the  fee  charged.  That  cost  is  cxurently 
$6.50. 

(h)  Requesters  must  agree  to  pay  all 
fees  charged  for  services  associate  with 
their  requests.  The  Corporation  will 
assume  that  requesters  agree  to  pay  all 
charges  for  services  associated  wim 
their  requests  up  to  $25  unless 
otherwise  indicated  by  the  requester. 

For  requests  estimated  to  exceed  the  $25 
amoimt,  the  Corporation  will  first 
consult  with  the  requester  prior  to 
processing  the  request,  and  such 
requests  will  not  be  deemed  to  have 
been  received  by  the  Corporation  until 
the  requester  agrees  in  writing  to  pay  all 
fees  charged  for  services. 

(i)  No  requester  will  be  required  to 
make  an  advance  payment  of  any  fee 
unless: 

(1)  Tliat  requester  has  previously 
failed  to  pay  a  required  fee  (within  30 
days  of  the  date  of  billing),  in  which 
case  an  advance  deposit  of  the  full 
amount  of  the  anticipated  fee  together 
with  the  fee  then  due  plus  interest 
accrued  may  be  requiied.  The  request 
will  not  be  deemed  to  have  been 
received  by  the  Corporation  until  such 
payment  is  made; 

(2)  The  Corporation  determines  that 
an  estimated  fee  will  exceed  $250,  in 
which  case  the  requester  shall  be 
notified  of  the  amount  of  the  anticip>ated 
fee  or  such  portion  thereof  as  can 
readily  be  estimated.  Such  notification 
shall  be  transmitted  as  soon  as  possible, 
but  in  any  event  within  five  working 
days  of  receipt  by  the  Corporation, 
giving  the  best  estimate  then  available. 
The  notification  shall  o^er  the  requester 
the  opportunity  to  confer  with 
appropriate  representatives  of  the 
Corporation  for  the  purpose  of 
reformulating  the  request  so  as  to  meet 
the  requester’s  needs  at  a  reduced  cost. 
The  request  will  not  be  deemed  to  have 
been  received  by  the  Corporation  for 
purposes  of  the  initial  lO-day  response 
period  until  an  advance  payment  of  the 
entire  fee  is  made. 

(j)  Interest  will  be  charged  to  those 
requesters  who  fail  to  pay  the  fees 
charged.  Interest  will  ^  assessed  on  the 
amount  billed,  starting  on  the  31st  day 
following  the  day  on  which  the  billing 
was  sent.  The  rate  cheuged  will  be  as 
prescribed  in  31  U.S.C.  3717. 

(k)  If  the  Corporation  reasonably 
believes  that  a  requester  or  group  of 
requesters  is  attempting  to  break  a 
request  into  a  series  of  requests  for  the 
purpose  of  evading  the  assessment  of 
fees,  the  Corporation  shall  aggregate 
such  requests  and  charge  accordingly. 

(l)  The  Corporation  reserves  the  right 
to  limit  the  number  of  copies  that  will 
be  provided  of  any  document  to  any  one 


requester  or  to  require  that  special 
arrangements  for  duplication  be  made  in 
the  case  of  bound  volumes  or  other 
records  representing  unusual  problems 
of  handling  or  reproduction. 

Dated:  June  30, 1993. 

Victor  M.  Fortano, 

General  Counsel. 

(FR  Doc  93-15991  Filed  7-9-93;  8:45  am) 
BILUNQ  CODE  TOM-OI-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  15 
(CQO  92-061] 

RIN  2115-AE28 

Federal  Pilotage  Requirement  for 
Foreign  Trade  Vessels 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  require  Federal  pilots  for  foreign 
trade  vessels  navigating  at  certain 
offshore  marine  oil  terminals  located 
within  the  U.S.  navigable  waters  of  the 
States  of  California  and  Hawaii,  or  while 
making  intra-port  transits  within  certain 
designated  waters  of  the  States  of  New 
York  and  New  Jersey,  or  while  transiting 
certain  designated  waters  of  the  State  of 
Massachusetts.  This  action  is  necessary 
to  ensure  that  vessels  are  navigated  by 
competent,  qualified  individuals, 
skilled  and  knowledgeable  of  the  local 
area.  The  Coast  Guai^  believes  this 
requirement  will  promote  navigational 
safety  and  reduce  the  risk  of  an  accident 
and  ^e  discharge  of  oil  or  other 
hazardous  substances  into  these  waters. 
DATES:  Comments  must  be  received  on 
or  before  September  7, 1893. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LFA/3406)<CGD  92-061), 
U.S.  Coast  Guard  Headquarters,  2100 
2nd  Street  SW.,  Washington,  DC  20593- 
0001,  or  may  be  delivered  to  room  3406 
at  the  same  address  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  for  this  rulemaking,  and  will  be 
available  for  inspection  or  copying  at 
room  3406,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  R.  Bennett,  Project  Manager, 
Office  of  Marine  Safety,  Security  and 


Environmental  Protection  (G-MVP-7/ 
1210),  (202)  267-6102. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  encourages  interested  persons  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  data,  views  or 
arguments.  Each  person  should  include 
their  name  and  address,  identify  this 
rulemaking  (CGD-;92-0€l),  and  the 
specific  section  of  this  proposal  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  The  Coast 
Guard  requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  boimd  material  is 
requested.  Persons  wanting 
acl^owledgement  of  receipt  of 
comments  should  enclose  a  stamped 
self-addressed  post  card  or  envelop. 

The  Coast  Guard  will  consider  ail 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentation  will 
aid  in  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

'The  principal  persons  involved  in 
drafting  this  rule  are  Mr.  John  R. 

Bennett,  Project  Manager,  Office  of 
Marine  Safety,  Security  and 
Environment^  Protection,  and  Mr. 
Nicholas  Grasselli,  Project  Counsel, 
Office  of  Chief  Counsel. 

Background  and  Purposes 

Generally,  vessels  engaged  in  foreign 
trade,  whi^  includes  foreign  vessels 
and  U.S.  vessels  sailing  on  registry,  are 
piloted  under  State  authority,  and 
vessels  engaged  in  domestic  trade  are 
piloted  under  Federal  authority  (46 
U.S.C.  chapter  85).  Section  8503  of  title 
46,  United  States  Code,  further  provides 
that  the  Secretary  may  require  a  Federal 
pilot  on  self-propelled  vessels  when  a 
pilot  is  not  required  by  State  law  and 
the  vessel  is  engaged  in  foreign 
commerce  and  operating  on  the 
navigable  waters  of  the  United  States. 
Additionally,  the  statute  provides  that 
Federal  authority  to  require  a  Federally 
licensed  pilot  on  foreign  trade  vessels  is 
terminated  when  the  State  having 
jurisdiction  establishes  a  supers^ing 
requirement  for  a  State  pilot  and  notifies 
the  Secretary  of  that  fact. 
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In  the  absence  of  State  law,  the  Coast 
Guard  is  proposing  imder  the  provisions 
of  46  U.S.C.  8503  to  establish  a  Federal 
pilot  requirement  for  foreign  trade 
vessels  mooring  at  eight  o^hore  marine 
oil  terminals  located  off  the  coast  of 
California  and  two  offshore  marine  oil 
terminal  located  off  the  coast  of  Hawaii, 
and  for  foreign  trade  vessels  maiding 
intra-port  transits  in  certain  waters  of 
New  York  and  New  Jersey,  and  for 
foreign  trade  vessels  in  transit,  but  not 
bound  to  or  departing  from  a  port,  in 
certain  waters  of  Massachusetts.  The 
primary  reason  for  this  action  is  to 
enhance  safety  of  vessels  making 
transits  in  Massachusetts,  intra-port 
transits  in  New  York  and  New  Jersey, 
and  to  enhance  safety  for  vessels 
performing  difficult  mooring 
maneuvers.  It  should  be  noted  that  on 
February  21, 1991  a  similar  notice  of 
proposed  rulemaking  (NPRM)  was 
published  in  the  Federal  Register  (56 
FR  6598)  entitled  Federal  Pilotage 
Requirement  for  Foreign  Trade  Vessels 
in  ^rtain  Designated  Waters  Within  the 
States  of  Oregon  and  Washington.  The 
State  of  Oregon  enacted  superseding 
legislation  establishing  compulsory 
pilotage  for  foreign  trade  vessels  on 
waters  identified  in  the  NPRM  and 
notified  the  Coast  Guard  of  their  action. 
As.a  result,  the  Coast  Guard  published 
a  withdrawal  notice  in  the  Federal 
Register  (56  FR  65206)  on  December  16, 
1991  vdthdrawing  the  rule. 

A.  Pilotage  at  Offshore  Marine  Oil 
Terminals  in  Califorrda  and  Hawaii 

There  are  several  offshore  marine  oil 
terminals  (sites)  located  off  the  coasts  of 
California  and  Hawaii  which  are  within 
the  navigable  waters  of  the  United 
States,  lliese  sites  either  consist  of  a 
single-point  mooring  (SPM)  buoy  which 
permits  a  vessel  to  swing  360  degrees, 
or  a  multi-buoy  sea  berth  at  whi^  a 
vessel  is  positioned  by  releasing  two 
anchors  forward  and  securing  its  stem 
to  the  mooring  buoys.  Once  in  position 
at  either  type  of  site,  the  vessel  is  loaded 
or  discharged  through  a  submarine 
pipeline  connected  to  the  vessel’s 
manifold.  Positioning  a  vessel  at  these 
sites  is  a  relatively  arduous  and 
complex  process,  and  may  take  up  to 
four  hours. 

In  1991,  the  combined  number  of 
known  vessels  calling  at  the  eight  sites 
located  off  the  coast  of  California  was: 

U.S.  flag  vessels  in  coastwise  trade  ...  184 


U.S.  flag  vessels  in  foreign  trade .  2 

Foreign  flag  vessels  .  36 

Total  .  222 


In  1991,  the  combined  number  of 
known  vessels  calling  at  the  two  sites 
located  off  the  coast  of  Hawaii  was: 

U.S.  flag  vessels  in  coastwise  trade  ...  137 


U.S.  flag  vessels  in  foreign  trade .  33 

Foreign  flag  vessels  .  51 

Total  .  221 


The  States  of  California  and  Hawaii 
do  not  require  a  State  pilot  for  vessels 
engaged  in  foreign  trade  mooring  at 
these  sites.  Pursuant  to  46  U.S.C  8502, 
the  Coast  Guard  began  enforcing  Federal 
pilotage  requirements  for  domestic 
vessels  documented  for  coastwise  trade 
calling  at  the  eight  sites  located  off  the 
coast  of  California  on  January  1, 1991, 
and  at  the  two  sites  located  off  the  coast 
of  Hawaii  on  May  1, 1991. 

The  Coast  Guard  believes  that 
terminal  managers  routinely  require 
foreign  trade  vessels  to  embark  a 
“mooring  master.’’  The  term  mooring 
master  refers  herein  to  an  individual 
who  maneuvers  vessels  in  and  around 
offshore  marine  oil  terminals.  Even  if 
terminal  managers  continue  to  enforce 
their  own  special  requirements,  which 
they  are  not  obligated  to  do  by  law  or 
regulation,  no  vessel  engaged  in  foreign 
trade  could  be  compell^  to  take  a  pilot. 

The  proposed  rulemaking  would 
require  a  Federal  pilotage  endorsement 
for  the  waters  encompassing  the 
mooring  sites  for  foreign  trade  vessels 
mooring  at  the  eight  sites  located  off  the 
coast  of  California,  and  the  two  sites 
located  off  the  coast  of  Hawaii. 

The  Coast  Guard  believes  the  current 
situation  is  unacceptable  because 
loaded  tank  vessels  are  allowed  to 
engage  in  difficult  maneuvers  in  the 
vidnity  of  potential  navigation  hazards 
without  any  assurance  that  the  person 
controlling  the  vessel  has  adequate 
skills  to  do  so  safely.  This  is  of 
particular  concern  for  foreign  flag 
vessels  whose  officers  are  subject  only 
to  the  qualification  reqriirements  of  the 
flag  state  and  who  may  have  little  or  no 
knowledge  of  the  navigational  hazards 
and  operating  conditions  in  the  vicinity 
of  the  offshore  moorings.  Requiring  the 
vessel  to  take  a  pilot  with  local 
knowledge  should  reduce  the  risk  of 
casualties. 

B.  Pilotage  During  Intra-port  Transits  in 
New  York  and  New  Jersey 

Vessels  engaged  in  foreign  trade  make 
numerous  intra-port  transits  within  the 
U.S.  navigable  waters  of  the  States  of 
New  York  and  New  Jersey,  particularly 
in  New  York  Harbor,  the  Kill  Van  Kull, 
the  Arthur  Kill,  and  Newark  Bay.  Intra¬ 
port  transits  include  dock  to  do^, 
anchorage  to  dock,  and  dock  to 
anchorage  movements  in  these  waters. 


In  1991,  a  total  of  more  than  4,500 
port  calls  by  self-propelled  vessels  were 
made  to  at  least  one  of  the  port  areas 
within  the  waters  enrunerated  above.  Of 
this  total,  approximately  2,100  were  by 
freight  ships,  and  approximately  2,400 
were  by  tankships.  Further,  it  has  been 
estimated  that  70%  of  the  tankships  had 
anchored  prior  to  making  an  intra-port 
shift  in  order  to  lighter  or  proceed  on 
the  flood  tide  because  their  draft 
exceeded  the  channel  depth  at  low  tide. 

In  addition  to  the  self-propelled  vessels 
referred  to  above,  there  are  numerous 
tug  and  barge  tows  and  recreational 
vessels  all  using  the  same  waterway. 

The  States  of  New  York  and  New 
Jersey  do  not  require  vessels  engaged  in 
foreign  trade  to  take  a  State  pilot  while 
makffig  intra-port  transits.  >^le  most 
of  these  vessels  do  employ  a  State  or 
Federal  pilot  for  these  moves,  it  is 
volimtary  and  not  a  State  requirement. 

This  proposed  rulemaking  would 
require  foreign  trade  vessels  making 
intra-port  transits  within  certain 
designated  waters  of  the  States  of  New 
York  and  New  Jersey  to  engage  a 
Federally  licensed  pilot. 

During  the  last  two  years,  at  least  ten 
foreign  trade  vessels  grotmded  while 
making  intra-port  transits  in  New  York 
Harbor,  and  one  vessel’s  cargo  boom  hit 
the  Bayonne  Bridge  when  transiting  the 
Kill  Van  Kull  chapel.  The  Coast  Guard 
believes  the  current  situation  is 
imacceptable  because  the  lack  of  a 
requirement  by  either  State  allows  a 
foreign  trade  vessel  to  traverse  these 
congested  and  confined  waters  without 
a  licensed  pilot  knowledgeable  of  the 
area  to  be  traversed.  The  Coast  Guard 
believes  that  if  all  foreign  trade  vessels 
are  required  to  take  a  licensed  pilot,  the 
incidence  of  casualties  should  m 
decreased. 

C.  Pilotage  in  the  Cape  Cod  Canal 

Vessels  engaged  in  foreign  trade  make 
niunerous  transits  within  the  U.S. 
navigable  waters  of  the  State  of 
Massachusetts,  particularly  in  Buzzards 
Bay,  the  Cape  Cod  Canal,  and  Cape  Cod 
Bay.  These  transits  are  made  by  vessels 
that  may  or  may  not  be  bound  for  a 
Massachusetts  port. 

Cape  Cod  Canal  is  a  deep  draft,  sea 
level  waterway  which  is  influenced  by 
tidal  currents  that  may  exceed  5  knots 
in  the  spring.  At  the  western  end,  the 
Canal  is  connected  to  Buzzards  Bay 
which  has  a  broken  rocky  bottom  with 
several  shallow  areas,  some  of  which  are 
situated  on  either  side  of  the  entrance  to 
the  Canal.  At  the  eastern  end,  the  Canal 
is  connected  to  Cape  Cod  Bay. 

The  State  of  Massachusetts  requires  a 
State  pilot  for  vessels  engaged  in  foreign 
trade  that  are  in  transit  wiffiin  the 
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waters  of  Buzzards  Bay,  the  Cape  Cod 
Canal,  and  Cape  Cod  Jtey  only  if  they 
are  bound  for  or  departing  a 
Massachusetts  port  While  many  vessels 
not  bound  for  or  departing  a 
Massachusetts  port  also  employ  a  State 
or  Federal  pilot  for  transits  of  these 
waters,  it  is  voluntary  and  not  a  State 
requirement 

This  proposed  rulemaking  would 
require  foreign  trade  vessels  transiting 
%vithin  certain  designated  waters  of  the 
State  of  Massachusetts  but  not  boimd  for 
a  departing  a  Massachusetts  port  to 
encage  a  Federally  licensed  pilot 

Ke^ntly  a  forei^  containership  ran 
aground  in  Buzza^  Bay  after  hitting  an 
underwater  reef  near  the  entrance  to  the 
Cape  Cod  CanaL  Though  there  was  no 
environmental  damage,  the  vessel 
carried  hazardous  cargo,  and  more  than 
380,000  gallons  of  fuel  oil  when  it 
grounded.  The  Coast  Guard  believes  the 
current  situation  is  unacceptable 
because  the  lack  of  a  requirement  by  the 
State  of  Massachusetts  allows  a  foreign 
trade  vessel  not  botmd  for  or  departing 
a  port  within  the  State  to  traverse  these 
congested  and  confined  waters  without 
a  licensed  pilot  knowledgeable  of  the 
area  to  be  traversed.  The  Coast  Guard 
believes  that  if  all  vessels  are  required 
to  take  a  licensed  pilot,  the  incidence  of 
casualties  shoiild  be  decreased. 

D.  Conclusions 

For  the  reasons  stated,  the  Coast 
Guard  believes  it  is  an  unsafe  practice 
for  vessels  to  moor  at  or  depart  the  eight 
sites  ofi  the  coast  of  California  or  the 
two  sites  ofi  the  coast  of  Hawaii,  or  to 
make  intra-port  transits  within  certain 
designated  waters  of  the  States  of  New 
York  and  New  Jersey,  or  when  in  transit, 
but  not  bound  to  or  departing  from  a 
port,  in  certain  designated  waters  of  the 
State  of  Massachusetts  without  taking  a 
pilot.  The  Coast  Guard  believes  this 
represents  an  unacceptable  risk  to 
hiunan  life,  property,  and  the 
environment  Therefore,  the  Coast 
Guard  is  proposing  to  make  mandatory 
the  requirement  that  vessels  engaged  in 
foreign  trade  take  a  Federally  licensed 
pilot  when  transiting  the  waters 
designated  in  each  State. 

The  Coast  Guard  believes  that 
requiring  an  individual  to  obtain  a 
Federal  first  class  pilot’s  license  would 
increase  maritime  safety.  In  order  to 
obtain  a  Federal  pilot  license  or 
endorsement,  an  individual  must  pass  a 
comprehensive  examination,  whidi 
among  other  things,  includes  such 
subjects  as  ship  maneuvering  and 
handling,  navi^timud  aids,  winds, 
tides,  currents,  and  a  chart  sketch. 
Additionally,  an  individual  must 
complete  a  specific  number  of  round 


trips  and  demonstrate  specialized  local 
knowledge  of  the  waters  for  which  the 
endorsement  is  issued. 

Regulatmy  Evaluation 

This  proposed  rule  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  ’’Department  of 
Transp<»tation  Regulatory  Policies  and 
Procedures”  (44  FR 11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  t^t  a  Regulatory  Evaluation 
is  uimecessary. 

Foreign  trade  vessels  normally  take  a 
Federal  or  State  pilot  to  moor  at  the 
ofishore  marine  oil  terminals,  or  to 
make  intraport  transits,  or  when  making 
transits  in  congested  waters.  However, 
in  those  few  iiistances  where  the  vessel 
does  not  presently  take  a  State  pilot  or 
does  not  utilize  the  services  of  a  docking 
master  holding  a  Federal  pilot’s  license, 
there  would  be  an  additional  cost  for  the 
use  of  a  Federal  pilot  This  additional 
cost  for  foreign  trade  vessels  to  use  a 
Federally  licensed  pilot  as  opposed  to 
using  individuals  presently  not  licensed 
as  a  Federal  pilot  is  believed  to  be 
insi^ficant. 

The  Coast  Guard  believes  that  there 
are  a  sufficient  number  of  individuals 
holding  a  Federal  pilot’s  license  for  the 
waters  indicated.  Hoover,  for  an 
individual  to  continue  prodding 
pilotage  service  to  foreign  trade  vessels 
calling  at  the  eight  sites  in  California 
and  two  sites  in  Hawaii,  and  when 
making  intra-port  transits  within  certain 
designated  waters  of  New  York  and  New 
Jersey,  and  when  transiting  within 
certain  designated  waters  of 
Massachusetts,  a  Federal  pilot’s  license 
for  the  specific  waters  would  be 
required.  The  cost  to  obtain  a  Federal 
pilot’s  license  by  those  individuals 
presently  provimng  services  who  do  not 
have  the  necessary  endorsement  would 
include  study  materials  and  an  aimual 
physical.  The  Coast  Guard  believes  that 
these  costs  will  have  little  economic 
in^ct. 

*niis  project  would  promote  safety  by 
requiring  a  Federal  pilot  for  foreign 
trade  vessels  mooring  at  the  o&hore 
marine  oil  terminals  in  the  States  of 
California  and  Hawaii,  and  for  making 
intra-port  transits  within  the  waters  of 
the  States  of  New  York  end  New  Jersey, 
and  for  making  transits  within  the 
waters  of  the  ^te  of  Massachusetts. 
The  Coast  Guard  believes  that  the 
benefits  of  avoiding  a  casualty 
significantly  outweigh  the  small  costs 
associated  with  implementing  this  rule. 

Small  Fjitities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 


must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  ’’Small 
entities”  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  ’’small  business 
concerns”  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632). 

The  Coast  Guard  expects  that  this 
proposed  rulemaking  vrill  have  minimal 
economic  imract  on  small  entities.  The 
Coast  Guard  does  not  believe  that 
vessels  afiected  by  this  proposed  rule 
are  owned  or  operated  %  small  entities. 
However,  small  entities  afiected  by  this 
rule  may  include  individual  State  pilot 
associations  and  other  companies  that 
provide  a  pilotage  service  when 
assisting  a  forei^  trade  vessel  to  moor 
or  depart  a  particular  area  within  the 
States  of  Califomia,  Hawaii,  New  York 
and  New  Jersey,  and  Massachusetts.  The 
Coast  Guard  beUeves  that  most 
individuals  presently  providing  pilotage 
services  to  foreign  trade  vessels  calling 
at  the  eight  sites  in  Califomia  and  two 
sites  in  Hawaii,  and  making  intra-port 
transits  within  certain  designated  waters 
of  New  York  and  New  Jersey,  and 
transiting  certain  designated  waters  of 
Massachusetts,  would  continue  to 
provide  pilotage  services  because  most 
individiials  al^dy  hold  a  Federal  first 
class  pilot’s  license  for  those  waters.  As 
a  result,  the  Coast  Guard  believes  few 
small  entities  would  be  efiected  by  this 
rulemaking. 

Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  rmder  5  U.S.C  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

Tliis  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

Congress  specifically  provided,  under 
46  U.S.C  8503(a).  that  the  Federal 
Government  may  require  a  Federally 
licensed  pilot  when  a  pilot  is  not 
required  by  State  law.  The  States  of 
Califomia,  Hawaii,  New  York  and  New 
Jersey,  and  Massachusetts  do  not  have  a 
requirement  for  a  State  pilot  in  the  areas 
to  which  this  rule  would  apply, 
therefore,  the  Federal  Government  may 
act  to  require  a  Federally  licensed  pilot. 
However,  under  46  U.S.C  8503(b),  the 
Federal  government’s  authority  to 
require  pilots  is  only  efiective  until  the 
State  having  jurisdiction  establishes  a 
superseding  requirement  for  a  State 
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pilot,  and  notifies  the  Coast  Guard  of 
that  foot. 

Since  this  action  is  aimed  primarily  at 
requiring  the  use  of  Federal  pilots  in 
inrtances  where  State  pilots  are  not 
required,  the  Coast  Guard  does  not 
beueve  that  the  preparation  of  a 
Federalism  Assessment  is  warranted. 

This  rule  would  not  impact  existing 
State  laws.  If  the  States  of  California, 
Hawaii,  New  York  and  New  Jersey,  and 
Massachusetts  adopt  superseding 
legislation  requiring  State  pilots  for 
foreign  vessels  and  U.S.  vessels  sailing 
on  registry,  the  Coast  Guard  would  be 
required  to  withdraw  the  proposed 
requirement  for  a  Federally  licensed 
pilot.  Thus,  the  States  of  California, 
Hawaii,  New  York  and  New  Jersey,  and 
Massachusetts  are  authorized  by  statute 
to  preempt  the  Coast  Guard’s  proposal 
in  this  rulemaking.  The  Coast  Guard 
specifically  seeks  public  comment  on 
the  Federalism  implications  of  this 
proposal. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  cat^orically  excluded 
from  further  environmental 
documentation.  The  Coast  Guard 
believes  that  most  individuals  presently 
providing  pilotage  services  to  foreign 
trade  vessels  calling  at  the  eight  sites  in 
California  and  two  sites  in  Hawaii,  and 
making  intra-port  transits  within  certain 
designated  waters  of  New  Yoric  and  New 
Jersey,  and  transiting,  but  not  bound  to 
or  departing  from  a  port,  within  certain 
designated  waters  of  Massachusetts 
would  continue  to  provide  pilotage 
services  because  most  individuals 
already  hold  a  Federal  first  class  pilot’s 
license  for  those  waters.  Therefore,  this 
rule  would  permit  afiected  vessels  to 
continue  to  operate  according  to  current 
industry  practice.  The  Coast  Guard  also 
recognizes  that  this  rulemaking  may 
have  a  positive  effect  on  the 
environment  by  minimizing  the  risk  of 
environmental  harm  resulting  from 
collisions  and  groimdings  of  vessels. 
However,  this  impact  is  not  expected  to 
be  significant  enought  to  warrant  further 
documentation.  A  ^tegorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Sub|ect8  in  46  CFRPart  15 

Citizenship,  Crewmembers,  Marine 
safety.  Mobile  offshore  drilling  units. 
Navigation  (water),  Of&hore  supply 
vessels.  Seamen,  Vessels. 


For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 

amend  46  CFR  part  15  as  follows: 

■< 

PART  IS-MANNINQ  REQUIREMENTS 

1.  The  authority  citation  for  part  15  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  2103, 3703, 8101, 

8503;  49  CFR  1.45,  and  1.46. 

2.  Subpart  I,  consisting  of  S  15.1001 
through  315.1040,  is  added  to  read  as 
follows: 

Subpart  I— Vessels  in  Foreign  Trade 

Sac. 

§15.1001  General. 

§15.1010  Califivnia. 

§15.1020  Hawaii 
§  15.1030  New  York  and  New  Jersey. 

§  15.1040  Massachusetts. 

Subpart  I— Veeeala  in  Foreign  Trade 

S  15.1001  General. 

Self-propelled  vessels  engaged  in 
foreign  commerce  are  required  to  use  a 
pilot  holding  an  appropriately  endorsed 
Federal  first  class  pilot’s  license  issued 
by  the  Coast  Guard  when  operating  in 
the  following  navigable  waters  of  ue 
United  States. 

115.1010  CsHfomia. 

The  following  offshore  marine  oil 
terminals  locat^  within  U.S.  navigable 
waters  of  the  State  of  California: 

(a)  Carlsbad,  CA.  The  waters 
including  the  San  Diego  Gas  and 
Electric,  Encina  Power  Plant,  lying 
within  an  area  bounded  by  a  line 
beginning  at  latitude  33'*10'06’*  N, 
longitude  117*’21'42"  W,  thence 
southwesterly  to  latitude  33“08'54''  N, 
longitude  117*24'36"  W,  thence 
southwesterly  to  latitude  33‘’04’30’'N, 
longitude  11^21'42'' W,  thence 
noi^easterly  to  latitude  33°05'36''  N, 
longitude  117*18'54''  W,  thence 
noi^westerly  along  the  shoreline  to 
latitude  33®10'06''N,  longitude 
117“21'42"W. 

(b)  Huntington  Beach,  CA.  The  waters 
induding  the  Golden  West  Refining 
Company,  Himting  Beach  Marine 
Terminal,  lying  within  an  area  bounded 
by  a  line  be^ning  at  latitude  33'’39'06" 
N,  longitude  118'’00'0'' W,  thence 
westerly  a  latitude  33°39'18''  N, 
longitude  118't)5'12'' W,  thence 
southeasterly  along  a  line  drawn  three 
nautical  miles  from  the  baseline  to 
latitude  33'*35'30"  N,  longitude 
llb^OO^OO"  W,  thence  easterly  to 
latitude  33**35'30"  N,  longitude 
117*52'30"  W,  thence  northwesterly 
along  the  shoreline  to  latitude  33'’39'18" 
N.  londtude  118“00'0(r  W. 

(c)  El  Segundo,  CA.  The  waters 
induding  Chevron  USA.  El  Segundo 


Marine  Terminal,  lying  within  an  area 
boimded  by  a  line  begUming  at  latitude 
33*56'18’'N,  longitude  118'’26'18'' W. 
thence  westerly  to  latitude  33°56’18''  N, 
longitude  118'’30'48"  W,  thence 
southeasterly  along  a  line  drawn  thrM 
nautical  miles  from  the  baseline  to 
latitude  33”51'48'’  N.  longitude 
118*’27'54''  W,  thence  easterly  to 
latitude  33’’51'48'n.,  longitude 
118°24'00"  W,  thence  northwesterly 
along  the  shoreline  to  latitude  33’’56'18'' 
N,  lonmtude  118“26'18''  W. 

(d)  Oxnard,  CA.  The  waters  induding 
Southern  California  Edison  Company, 
Mandalay  Generating  Station,  lying 
within  an  area  bounded  by  a  line 
beginning  at  latitude  34°14'12''  N, 
longitude  119*16'00’'  W.  thence 
westerly  to  latitude  34'’14'12''  N, 
longitude  119'’21'30^  W,  thence 
southeasterly  along  a  line  drawn  three 
nautical  miles  from  the  baseline  to 
latitude  34‘’09'24''  N,  longitude 
119°17'42’'  W,  thence  easterly  to 
latitude  34*09'24''  N,  longitude 
119°13'24'*  W,  thence  northwesterly 
along  the  shoreline  to  latitude  34'*14'24'' 
N,  loimitude  119®16'00''  W. 

(e)  Goleta,  CA.  The  waters  including 
ARCO,  Ellwood  Marine  Terminal,  lying 
within  an  area  boimded  by  a  line 
beginning  at  latitude  34*’26'12''  N, 
longitude  119°57'00''  W.  thence 
southerly  to  latitude  34*22'48"  N. 
longitude  119°57'00"  W.  thence 
southeasterly  along  a  line  drawn  three 
nautical  miles  from  the  baseline  to 
latitude  34'’2T06''N.  longitude 
119“50'30.5'*  W,  thence  northerly  to 
latitude  34'’24'18''  N,  longitude 
119°50'30^  W,  thence  northwesterly 
along  the  shoreline  to  latitude  34'’26'12’' 
N,  loi^tude  119®57'00'' W. 

(f)  Cinnota,  CA.  The  waters  including 
Texaco  Trading  and  Transportation, 
Gaviota  Marine  Terminal,  lying  within 
an  area  bounded  by  a  line  beginning  at 
latitude  34’’28'06''  N,  longitude 
120°16'00"  W,  thence  southerly  to 
latitude  34°25'06"  N,  longitude 
120*’16'00"  W,  thence  easterly  along  a 
line  drawn  the  nautical  miles  from  the 
baseline  to  latitude  34*’25'24''  N, 
longitude  120°08'30"  W,  thence 
noi^erly  to  latitude  34®28'24"  N, 
longitude  120°08'30"  W,  thence 
westerly  along  the  shoreline  to  latitude 
34“28'06''  N,  longitude  IZOne'OO"  W. 

(g)  Moss  Landing,  CA.  The  waters 
including  Pacific  Gas  and  Electric 
Company  Power  Plant,  lying  within  an 
area  boimded  by  a  line  l^nning  at 
latitude  36*’57'00'’  N,  longitude 
122‘’04'12"  W,  thence  southerly  to 
latitude  36“53'48''  N,  longitude 
122°04'12"  W,  thence  southeasterly  to 
latitude  36®38'18''  N,  longitude 
121®51'08"  W,  thence  southwesterly  to 
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longitude  36^8'48^  N.  longitude 
122*W06''  W,  thence  southerly  along  a 
line  drawn  th^  nautical  miles  from  the 
baseline  to  latitude  N, 

longitude  122^1'30"  W,  thence  easterly 
to  latitude  36*’31'18''N.  longitude 
i2i*5riirw. 

(h)  San  Luis  Obispo  Bay,  Mono  Bay, 
and  Estero  Bay,  CA.  Various  moorings, 
includiim  Uno(^  Corooration,  Avila 
Terminal,  Avila  Beach,  CA,  Pacific  Gas 
and  Electric  Company  Power  Plant, 
Morro  Bay,  CA,  U.S.  Naval  Fuel  Facility, 
Mono  Bay,  CA  and  the  Chevron  Oil 
Company  Terminal,  Morro  Bay,  CA.  The 
waters  of  San  Luis  Obispo  Bay,  Morro 
Bay,  and  Estero  Bay  within  an  area 
bounded  by  a  line  beginning  at  latitude 
35*27'36*  N,  longitude  121“(K)'00''  W, 
thence  southerly  to  latitude  3S°24'24'' 

N,  longitude  121'*00'00''  W.  thence  in  a 
southeasterly  direction  along  a  line 
drawn  three  nautical  miles  ^m  the 
baseline  to  latitude  35‘*05'48''  N, 
longitude  120**41'30''  W,  thence  easterly 
to  latitude  35‘*05'48*'  N,  longitude 
120®3r48''W. 

f  15.1020  HaweU. 

The  following  ofr^ore  marine  oil 
terminals  locat^  within  U.S.  navigable 
waters  of  the  State  of  Hawaii: 

(a)  Barbers  Point,  Island  of  Oahu.  The 
waters  including  Hawaiian  Independent 
Refinery.  Inc.  and  Chevron  mooring 
lying  within  an  area  bounded  by  a  line 
bearing  180  degrees  true  from  Barbers 
Point  Ught  to  latitude  21*14.8'  N, 
longitude  158*06.4'  W,  thence  easterly 
to  latitude  21*14.8'  N,  longitude 
158*03.3'  W,  thence  nordieasterly  to 
latitude  21*15.6'  N,  longitude  158*01.1' 
W.  thence  northwesterly  to  latitude 
21*18.5' N,  longitude  158*02.0' W, 
thence  westerly  along  the  shoreline  to 
latitude  21*17.8' N,  longitude  158*06.4' 
W. 

(b)  [Reserved] 

115.1030  New  York  and  New  Jersey. 

The  following  U.S.  navigable  waters 
located  within  the  States  of  New  York 
and  New  Jersey  when  the  vessel  is 
making  an  intra-port  transit,  to  include, 
but  not  limited  to,  a  movement  fi:t>m  a 
dock  to  a  dock,  frnm  a  dock  to  an 
anchorage,  or  firom  an  anchorage  to  a 
dock,  within  the  below  listed  operating 
areas: 

(a)  East  River  frnm  Execution  Rocks  to 
New  York  Harbor,  Upper  Bay; 

(b)  Hudson  River  TOm  Yonkers,  New 
York  to  New  York  Harbor,  Upper  Bay; 

(c)  Raritan  River  from  Grossman 
Dc^ Arsenal  to  New  York  Harbor, 
Lower  Bay; 

(d)  Arthur  Kill  Chaimel; 

(e)  Kill  Van  Kull  Channel; 

(f)  Newaric  Bay; 


(g)  Passaic  River  firom  Point  No  Point 
to  Newark  Bay; 

(h)  Hackens^  River  frnm  the  turning 
ba^  to  Newark  Bay;  and 

(i)  New  YoHl  Harbor,  Upper  and 
Lower  Bay. 

115.1040  Maseachueette. 

The  following  U.S.  navigable  waters 
located  within  Uie  State  of 
Massachusetts  when  the  vessel  is  in 
transit,  but  not  bound  to  or  departing 
frnm  a  port  within  the  below  listed 
operating  areas: 

(a)  Cape  Cod  Bay  south  of  latitude 
41*48'54''N; 

(b)  the  Cape  Code  Canal;  and 

(c)  Buzzards  Bay  east  of  a  line 
extending  bom  the  southernmost  point 
of  Wilbxir  Point  (latitude  41*34'55"  N 
longitude  70*51'15''  W)  to  the 
easternmost  point  of  Pasque  Island 
(latitude  41*26'55''  N  longitude 
70*50'30''W). 

Dated:  July  2. 1993. 

A£.  Henn, 

Bear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(FR  Doc.  93-16082  Filed  7-8-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
48  CFR  Pail  917 

Acquisition  Regulation;  Interagency 
Agreements 

AGENCY:  Department  of  Energy  (DOE). 
action:  Notice  of  proposed  rule. 

SUMMARY:  The  Department  proposes  to 
amend  the  Department  of  ^ergy 
Acquisition  Regulation  (DEAR)  to  revise 
its  gmdance  regarding  interagency 
agreements.  The  revision  will  provide 
additional  definitions,  define  the 
responsibilities  of  program  and 
procurement  personnel,  and  address  the 
method  of  financing  for  funding 
interagency  agreements.  It  is  intended 
that  these  chwges  will  assist  both  DOE 
personnel  and  other  government  agency 
personnel  awarding  and  administering 
interagency  agreements.  All  of  these 
changes  are  summarized  in  the  “Section 
by  Section  Analysis”  appearing  later  in 
this  docmnent. 

DATES:  Written  comments  should  be 
submitted  no  later  than  August  9, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Procurement  Contact, 
Richard  B.  Langston,  at  the  address 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Langston,  Proouement, 
Assistance  and  Prc^ram  Management 


(PR-121)  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
8247. 

Laura  Fullerton.  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34),  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202 
586-1900. 

SUPPLEMENTARY  INFORMATION: 

I.  Section  by  Section  Analysis 

n.  Public  Comments 

III.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Re^ew  Under  Executive  Order  12778 
C  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  National  Environmental  Policy  Act 

I.  Section  by  Section  Analysis 

A  detailed  list  of  proposed  changes 
follows: 

1.  The  authority  citation  for  subpait 
917.5  is  restated. 

2.  A  new  section  917.501,  Definitions, 
is  added. 

3.  A  new  section  917.502-70, 
Responsibilities,  is  added.  It  identifies 
the  responsibilities  of  program  and 
procurement  personnel  in  the 
processing  of  interagency  acquisitions. 

4.  Section  917.504  is  revise  to  only 
specify  use  of  a  DOE  form.  The  previous 
listing  is  eliminated  as  duplicative  of 
the  forms  content. 

5.  Section  917.505-70  is  revised  to 
better  state  DOE  policy  on  the 
reimbiusement  of  costs  under 
interagency  acquisitions. 

II.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  “ADDRESSES” 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  DOE  Reading  Room, 
lE-190.  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  on  or 
before  the  date  specified  in  the 
beginning  of  this  notice  and  all  other 
relevant  information  will  be  considered 
by  DOE  before  taking  final  action. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  that  time 
allows.  Any  person  submitting 
information  which  that  j^rson  believes 
to  be  confidential  and  wmich  may  be 
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exempt  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  wUch  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  DOE’s 
generally  applicable  procedxires  for 
handling  information,  which  has  been 
submitted  in  a  document  and  may  be 
exempt  from  public  disclosure,  are  set 
forth  in  10  CFR  1004.11. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  rule  shoidd  not  have  a  substantial 
impact  on  the  nation’s  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Public  Law  95- 
01,  the  DOE  Organization  Act,  and  the 
Administrative  Procedures  Act  (5  U.S.C 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
ride. 

m.  Procedural  Requirements 

A.  Regulatory  Review 

Pursuant  to  the  January  22, 1993, 
memorandum  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
(58  FR  6074,  Janu^  25. 1993),  DOE 
submitted  this  notice  to  the  Director  for 
appropriate  review.  The  Director  has 
completed  his  review.  Separately,  DOE 
has  determined  that  there  is  no  need  for 
a  regulatory  impact  analysis  because  the 
rule  is  not  a  major  rule  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291. 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  2(b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agendas  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
spedfies  clearly  any  preemptive  effed, 
effect  on  existing  Fecferal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judidal  review  and  any  prorisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today’s  proposal 


meets  the  requirements  of  sections  2(a) 
and  2(b)  of  Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposal  was  reviewed  imder  the 
Re^latory  Flexibility  Ad  of  1980, 

Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  proposed  rule  which  is 
likely  to  have  a  significant  economic 
impad  on  a  substantial  number  of  small 
endties.  This  proposed  rule  will  have  no 
impad  on  interest  rates,  tax  polides  or 
liabilities,  the  cost  of  goods  or  services, 
or  other  dired  economic  fadors.  It  will 
also  not  have  any  indired  economic 
consequences,  such  as  changed 
construction  rates.  DOE  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  b^n  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  tffis  proposed  rule. 
Acrordingly,  no  0MB  dearanca  is 
required  imder  the  Paperwork 
Reduction  Ad  of  1980  (44  U.S.C.  3501, 
et  seq.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,”  52  FR  41685  (Odober  30, 
1987),  requires  that  reflations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  dired 
effects  on  states,  on  the  relationship 
between  the  Federal  government  and 
the  states,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  dired  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule  will 
not  affed  states.  It  deals  with  relations 
between  Federal  agencies. 

F.  National  Environmental  Policy  Act 

DOE  has  concluded  that  this  proposed 
rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Ad 
(NEPA)  of  1969  (42  U.S.C  4321,  et  seq.) 
(1976)  or  the  Coundl  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508)  and,  therefore,  does  not  require  an 
environmental  impad  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 


List  of  Subjects  in  48  CFR  Part  917 
Government  procurement 

Issued  in  Washington,  DC,  on  June  29, 

1993. 

Barton  ).  Roth, 

Acting  Director,  Office  of  Procurement, 
Assistance  and  Pmgram  Management. 

Pot  the  reasons  set  out  in  the 
preamble,  part  917  of  chapter  9  of  title 
48  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  917— SPECIAL  CONTRACTING 
METHODS 

1.  The  authority  dtation  for  part  917 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  7254;  40  U.S.C 
486(c). 

2.  Subpart  917.5  is  amended  by 
adding  a  new  section  917.501  to  read  as 
set  forth  below. 

917.501  DefinMans. 

Funds-in  interagency  acquisition 
means  an  interagency  acquisition  in 
which  another  Fedei^  agency  agrees  to 
reimburse  DOE  for  materials  or  services 
to  be  provided  by  DOE  to  another 
Federal  agency. 

Funds-out  interagency  acquisition 
means  an  interagency  acquisition  in 
which  DOE  agrees  to  reimburse  another 
Federal  agency  for  materials  or  services 
to  be  provided  to  DOE  by  another 
Fedeim  agency. 

Memorandum  of  understanding 
means  a  written  agreement  broadly 
stating  basic  understandings  and 
describing  a  mechanism  for 
coordinating  activities  to  be  engaged  in 
by  the  DOE  and  another  Government 
agency.  A  memorandum  of 
understanding  cannot  be  used  to 
obligate  or  commit  funds,  cannot 
obligate  or  require  performance,  and  is 
not  to  be  used  as  the  basis  for  the 
transfer  of  funds  from  one  agency  to 
another. 

3.  A  new  section  917.502-70  is  added 
to  read  as  set  forth  below: 

917.502-70  Responaibilitiea. 

(a)  Interagency  acquisitions  do  not 
follow  the  acquisition  process  that  is 
typical  of  other  Federal  acquisitions.  In 
the  case  of  funds-out  interagency 
agreements,  the  policy  of  this  subpart  is 
supplemented  by  DOE  Directive  1270.1, 
Fimds-Out  Interagency  Agreements 
(most  recent  version).  In  die  case  of 
funds-in  interagency  agreements 
involving  work  for  others,  basic  policy 
is  found  at  DOE  Directive  4300.2B,  Non- 
Department  of  Energy  Funded  Work 
(Work  For  Others)  (most  recent  version). 
Responsibilities  associated  with  the 
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acquisition  process  for  the  interagency 
acquisition  process  are  described  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Program  officials  are  responsible 
for 

(1)  Determining  requirements, 
drafting  a  scope  of  woric.  and  arranging 
with  another  Federal  agency  to  perform 
the  required  taskls); 

(2)  Reviewing  the  other  agency's 
response  to  DOE's  request  to  determine 
prooemmatic  acceptabiliW:  and, 

(3)  Preparing  the  authoring 
dociunents  which  shall  include  a 
procurement  request  accompanied  by 
copies  of  applicable  correspondence 
between  DOE  and  the  other  agency, 
scope  of  work,  pricing  data,  ^ds 
approvals  and  any  special  provisions 
t^t  must  be  includ^  in  the  interagency 
acquisition,  such  as  security 
considerations,  technical  data,  or  travel 
restrictions. 

(c)  Contracting  officers  shall  be 
responsible  for: 

(1)  Reviewing  the  proposed 
interagency  acquisition  request  for 
conformance  with  FAR  17.5  and  this 
subpait.  and  any  memorandums  of 
understanding  that  may  exist  with  the 
servicing  asency; 

(2)  Coordinating  the  method  of 
financing  an  interagency  agreement 
with  the  Field  Chief  Financial  Officer, 
when  a  method  other  than 
reimbiuaement  is  contemplated:  and, 

(3)  Obtaining  legal  and  patent  coimsel 
concurrence  whenever  there  is  a 
question  as  to  compliance  with 
applicable  laws  and  patent  or  technical 
data  policy. 

4.  Section  917.504  is  revised  to  read 
as  follows: 

917.504  Ordering  Procedures. 

fb)  The  DOE  Form  1270.1,  Interagency 
Agreement  Face  Page,  shall  be  used  for 
interagency  acquisitions  including 
appropriate  elements  of  the  model 
agreement  illustrated  at  DOE  Order 
1270.1  (most  recent  version). 

5.  Section  917.505-70  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

917.505-70  llethode  of  financing 
employed  by  DOE. 

(a)  0MB  Circular  A-34,  Instructions 
on  Budget  Execution,  requires  agencies 
to  obtain  an  advance  of  f^ds  when 
performing  work  for  anyone  other  than 
another  F^eral  agency.  In  the  case  of 
another  Federal  agency,  work  can  be 
performed  on  a  reimbursable  basis. 
Expenses,  in  the  interim,  are  charged  to 
an  account  established  for 
reimbursements  from  other  Federal 
agencies.  Consequently,  except  as 
specified  in  paragraph  (b)  of  this 


section,  DOE  prefers  to  finance  work 
done  by  servicing  amndes  by 
reimbursement  on  me  basis  of  current 
billings  for  work  completed. 

(b)  DOE  will  provide  cash  advances 
only  in  those  instances  in  which  no 
other  means  exist  to  obtain  the  services. 
V/hile,  the  Economy  Act,  31  U.S.C 
1536,  provides  authority  for  making 
cash  [Myments  in  advance  to  other 
Federal  agendas  for  work  performed 
under  authority  of  the  Economy  Ad,  it 
is  DOE’S  policy  to  not  make  cash 
advances  except  when  required  by  law 
or  the  provisions  of  an  interagency 
agreement.  Agendes  with  revolving 
fwds  or  Department  of  the  Treasury 
approved  consolidated  working  funds 
are  examples  of  instances  when  cash 
advances  may  be  required.  Transfer 
appropriations  may  also  be  used  to  fund 
work  performed  by  other  Federal 
agencies.  Payment  by  means  other  than 
reimbursement  will  not  be  undertaken 
without  the  approval  of  the  Office  of 
Chief  Finandal  Officer,  Headquarters. 

*  •  •  •  • 

[FR  Doc.  93-15752  Filed  7-9-93;  8:45  am] 
BIUINQ  CODE  S4SO-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

(Docket  HM-200;  Notice  No.  93-17] 

RIN  2137-AB37 

Hazardous  Materials  in  Intrastate 
Commerce 

AGENCY:  Research  and  Spedal  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  RSPA  is  proposing  to  amend 
the  Hazardous  Materials  Reflations 
(HMR)  to  require  that  all  intrastate 
shippers  and  carriers  comply  with  the 
HMR.  This  action  is  necessary  to 
comply  with  the  Hazardous  l^terials 
Transportation  Uniform  Safety  Ad  of 
1990  (HMTUSA)  mandating  that  DOT 
regulate  the  safe  transportation  of 
hazardous  materials  in  intrastate 
commerce.  The  intended  effed  of  this 
notice  is  to  raise  the  level  of  safety  in 
the  transportation  of  hazardous 
materials  throughout  the  nation. 

DATES:  Comments  must  be  received  on 
or  before  Odober  13, 1993. 

ADDRESSES:  Comments  to  this  NPRM 
should  be  addressed  to  the  Dockets 
Unit,  Research  and  Special  Programs 


Administration,  U.S.  Department  of 
Transportation.  Washindon,  DC  20590- 
0001.  Comments  should  identify  the 
docket  and  be  submitted,  if  possible,  in 
five  copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard  showing 
the  docket  numW  (i.e..  Docket  HM- 
200).  The  Dockets  Unit  is  located  in 
room  8419  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001,  Telephone  (202)  366-5046: 
FAX  (202)  36&-3753.  Public  dockets 
may  be  reviewed  between  the  hours  of 
8:30  a.m.  to  5  p.m.,  Monday  through 
Friday  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Bonekemper,  IB,  (202)  366- 
4401,  Assistant  Chief  Counsel  for 
Hazc^ous  Materials  Safety.  Office  of 
the  Chief  Counsel.  RSPA,  or  Jackie 
Smith.  (202)  366-4488,  Office  of 
Hazardous  Materials  Standards,  RSPA, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990 

On  November  16, 1990,  the  President 
signed  into  law  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  (HMTUSA),  Public  Uw  101-615. 
The  HMTUSA  amended  Section  105  of 
the  Hazardous  Materials  Transportation 
Act  (HMTA),  49  App.  U.S.C.  1801  et 
seq.,  to  require  the  Secretary  to  regulate 
hazardous  materials  transportation  in 
intrastate  commerce. 

ANPRM 

On  Jime  29, 1987,  in  the  Federal 
Register  imder  Docket  HM-200  (Notice 
No.  87-6;  52  FR  24195),  RSPA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  which 
.  requested  comments  on  extending  the 
application  of  the  HMR  to  all  intrastate 
transportation  in  commerce  as  a  means 
of  promoting  national  uniformity  and 
transportation  safety.  At  the  present 
time,  the  HMR  generally  do  not  apply  to 
highway  transportation  by  intrastate 
carriers,  with  ffie  exception  of 
registration  reqiiirements  and 
transportation  of  marine  pollutants  and 
oil,  hazardous  wastes,  hazardous 
substances,  and  flammable  cryogenic 
liquids  in  portable  tanks  and  cargo  tanks 
(see  49  C7R  107.601  and  171.1(a)  and 
(b)).  The  HMR  apply  to  all  hazardous 
materials  transported  in  commerce  by 
rail  car,  aircraft,  or  vessel.  The  ANPRM 
invited  comments  on  the  need  for,  and 
possible  consequences  of,  DOT 
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extending  the  application  of  its 
hazardous  materials  regulations  to  all 
intrastate  transportation  of  hazardous 
materials  in  conunerce.  The  need  for 
such  regulations  was  highlighted  in  a 
July  1986  report  by  the  Office  of 
Technology  Assessment  (OTA)  entitled 
‘Transportation  of  Hazardous 
Materids." 

State/Federal  Relationship 

Historically,  the  HMR  have  focused 
primarily  on  transportation  of 
hazardous  materials  by  interstate 
carriers.  Over  time,  however,  the  HMR 
have  been  extended  to  intrastate 
transportation  of  hazardous  substances, 
hazardous  wastes,  and  flammable 
cryogenic  liquids,  marine  pollutants, 
oils  and  remstration.  RSPA  has 
encouraged  States  to  adopt  the  HMR 
through  the  RSPA-sponsored 
Cooperative  Hazardous  Materials 
Enforcement  Development  Program  and 
previously,  the  State  Hazardous 
Materials  Enforcement  Development 
Program.  In  addition,  FHWA  requires 
States  to  adopt  and  enforce  the  Federal 
Motor  Carrier  Safety  Regulations,  49 
CFR  parts  390-397,  and  the  highway- 
related  portions  of  the  HMR  (or 
compatible  State  rules  and  regulations) 
to  qualify  for  grants  under  FHWA’s 
Motor  Carrier  Safety  Assistance  Program 
(MCSAP). 

For  bi^way  transportation,  all  States 
have  adopted  hazardous  materials 
regulations,  most  of  them  similar  to  the 
HMR.  However,  certain  States  deviated 
from  the  HMR.  particularly  regarding 
intrastate  highway  shipments.  Some 
States,  for  example,  “grandfathered” 
non-DOT  specification  cargo  tanks, 
exempted  farmers,  or  required  special 
prenotification  or  routing  of  hazardous 
materials  shipments. 

Even  if  every  State  adopted  the  HMR 
without  change,  it  would  be  difficult  for 
many  of  them  to  maintain  consistency 
with  the  HMR  and  revise  their  statutes 
and  regulations  concurrently  with  the 
Federal  regulations.  Many  State 
constitutions  preclude  open-ended 
incorporation  by  reference  of  the  HMR. 

A  publication  of  the  National 
Governors’  Association  entitled 
“Hazardous  Materials  Transportation 
Regulatory  and  Enforcement  Programs, 
A  ^vemor’s  Guide"  discusses  this 
issue  and  the  need  for  imiform 
regulations  and  enforcement: 

*  *  *  it  is  not  the  specific  requirements  of 
any  one  State  that  make  compliance  difficult, 
but  rather  the  cumulative  impact  of  many 
individual  State  requirements.  *  *  *  For 
example,  Massachusetts  has  rules  in  effect 
which  could  cause  carriers  in  compliance 
with  fire  extinguisher  and  placarding 
requirements  in  the  Federal  system  and  in 


neighboring  States  to  inadvertently  violate 
Massachusetts  law  upon  crossing  the  State 
line.  In  other  instances.  State  constitutional 
restraints  dictate  how  States  adopt  the 
Federal  regulations.  California,  like  many 
other  States,  is  permitted  to  adopt  the  F^eral 
hazardous  materials  regulations  by  reference. 
Therefore,  when  portions  of  the  r^ulations 
that  were  adopted  are  amended,  the 
amendments  may  become  State  law  without 
further  legislative  action.  *  *  *  In  New 
Mexico,  the  State  constitution  prohibits 
adoption  of  the  Federal  regulations  by 
reference.  Instead,  there  must  be  specific 
enabling  legislation  for  any  regulations  the 
State  adopts.  In  addition,  the  language  of  the 
enabling  legislation  must  be  specific  enough 
to  ens\ire  the  State  is  not  ‘legislating  by 
regulation*.  Thus,  the  entire  body  of  Federal 
r^ulations  has  to  be  not  only  identified,  but 
also  described  in  the  State  statute.  Once 
adopted,  the  process  for  amending  the 
regulations  varies  with  each  State.  *  *  * 

Utah  need  only  issue  a  transportation 
commission  resolution  adopting  the 
amended  reguiations.  California,  Illinois,  and 
New  Jersey  must  initiate  a  rulemaking 
proceeding,  and  each  State  sets  different 
timetables  for  updating  the  regulations. 

Comments  to  the  ANPRM 

Commenters  to  the  ANPRM  were 
asked  to  address  the  potential  impacts 
on  certain  populations  which  mi^t 
occur  if  the  IA4R  were  applied  to  all 
hazardous  materials  transportation  in 
intrastate  commerce.  Specific  groups 
tirged  to  comment  were  businesses 
(especially  small  businesses  engaged  in 
local  distribution),  farmers  hauling 
fertilizer  (other  than  hazardotis 
substances  in  reportable  quantities)  for 
application  on  their  lands,  and 
consumers.  In  addition,  commenters 
were  asked  to  respond  to  the  following 
questions; 

1.  Should  RSPA  extend  application  of 
the  HMR  to  all  intrastate  transportation 
of  hazardous  materials? 

2.  Should  RSPA  consider  exceptions 
to  the  application  of  the  HMR  to  the 
intrastate  transportation  of  hazardous 
materials  by  highway? 

3.  If  RSPA  decides  to  apply  the  HMR 
to  the  intrastate  transportation  of 
hazardous  materials  by  highway,  what 
time  fr-ame  should  be  allowed  for 
compliance  with  the  new  requirements? 
Should  difierent  time  frames  be  allowed 
for  different  requirements  (e.g., 
commimications  vs.  packaging,  bulk 
packaging  vs.  non-bulk)?  If  so,  what 
should  these  times  frames  be? 

4.  Section  103(5)  of  the  HMTA 
includes,  within  the  definition  of 
“State”,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  American 
Samoa,  and  Guam.  Should  any  special 
consideration  be  given  to  the 
implementation  of  the  HMR 
requirements  in  these  or  other 
jiuisdictions  if  this  proposal  is  adopted? 


(The  HMTUSA  amended  the  HMTA  to 
also  include  within  the  definition  of 
“State”  the  Commonwealth  of  the 
Northern  Mariana  Islands.) 

Forty-four  commenters  responded  to 
Notice  No.  87-6.  The  majority  of 
commenters  were  in  favor  of  the 
proposal.  Commenters  in  favor  include 
nine  States  or  organizations 
representing  States,  23  shippers, 
carriers,  and  shipper/carrier 
organizations,  one  utility,  and  one 
union.  Few  were  oppos^.  One 
organization  took  no  position. 

Arguments  in  support  of  the  proposal 
included  imiformity,  safety,  and  the 
advantage  of  having  to  consult  only  one 
source  to  stay  current  with  regulations. 
Arguments  in  opposition  to  the  proposal 
induded  lack  of  safety  enhancement,  no 
clear  established  need,  adverse  impact 
on  small  business,  excessive  cost,  and 
States*  rights.  Some  commenters 
recommended  that  the  regulations,  if 
extended  to  intrastate  carriers,  not  apply 
to  farmers,  small  businesses,  private 
carriers,  and  cargo  tanks.  Several 
commenters  suggested  that  cargo  tanks 
be  grandfathered  or  exempted  from  the 
regulations  in  States  that  regulate  and 
inspect  the  design,  fabrication  and/or 
manufacture  of  cargo  tanks  and 
regularly  inspect  cargo  tanks  in  service. 
California  stated  it  had  grandfathered 
from  1,500  to  2,000  non-DOT 
specification  cargo  tanks  used  to 
transport  flammable  and  combustible 
liquids  after  approving  their  design.  The 
cargo  tanks  are  subject  to  mandatory 
annual  inspection  and  certification. 
Minnesota  said  it  has  a  similar 
provision  for  tank  motor  vehicles. 

Of  18  commenters  who  addressed 
implementation  time  frames,  half 
recommended  a  phased-in  approach. 
Generally,  these  commenters 
recommended  that  requirements 
concerning  classification  and 
commimications  (labeling,  marking,  and 
shipping  papers)  be  implemented  first. 
Recommended  time  fremes  for  this 
phase  ranged  from  60  days  to  three 
years.  One  commenter  suggested  that 
personnel  training  and  compliance 
requirements  be  phased-in  next,  within 
a  three-to-five-year  period.  Some 
commenters  recommended  that 
equipment  specifications  involving  bulk 
packagings  1m  implemented  last,  within 
one  to  ten  years. 

Few  commenters  addressed  the 
question  whether  any  special 
consideration  should  be  given  to  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  or 
Guam.  Generally,  those  who  did  address 
the  question  thought  that  no  special 
consideration  should  be  given.  A 
commenter  did  write  that  a  review  of 
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the  existing  levels  of  enforcement  in  the 
more  “remote  areas  should  be 
undertaken  and  that  perhaps  a  special 
education  program  should  m 
implemented  prior  to  extension  of  the 
regulations  to  these  areas.” 

n.  Proposed  Rule 

Based  on  the  HMTUSA  mandate  and 
the  comments  received  to  the  ANPRM, 
RSPA  proposes  to  extend,  in  two  steps, 
the  applirability  of  the  to  cover  all 

highway  transportation  of  hazardous 
materials  in  intrastate  commerce.  First. 
RSPA  proposes  to  require  all  intrastate 
shippers  and  carriers  to  comply  with  the 
HMR  Except  for  bulk  packagings. 
compliance  would  be  requii^  one  year 
after  publication  of  the  final  rule.  RSPA 
invites  comments  on  the  one-year 
transitirm  period. 

Second,  except  for  hazardous 
substances,  haz^dous  wastes, 
flammable  cryogenic  liquids,  marine 
pollutants,  and  oils  (which  are  currently 
subject  to  the  HMR  when  transported  in 
intrastate  ctanmerce).  RSPA  proposes  a 
three-year  transition  period  for  certain 
bulk  packagings.  This  proposed 
transition  period  would  apply  to  non- 
DOT  specification  bulk  paoc^ngs  used 
for  transportation  of  hazardous 
materials  in  intrastate  commerce  only, 
provided  these  packagings  are  used 
exclusively  by  intrastate  carriers,  and 
are  specifically  authorized,  prior  to 
October  1, 1993.  by  the  State  in  which 
they  are  operated.  The  transition  period 
is  propos^  in  response  to  several 
comments  indicating  that  several  States 
have  construction  requirements  for 
particular  bulk  packagings.  used  in 
intrastate  commerce  of  hiiu^dous 
materials,  different  fiom  those  required 
by  the  HMR.  RSPA  proposes  a  thiW 
year  transition  peri^  to  provide 
sufficient  time  to  bring  these  bulk 
packagings  into  conformance  with  the 
HMR.  (This  delay  would  have  no  effect 
on  S  173.31S(a)  (note  17).  (k).  and  (m) 
pertaining  to  the  use  of  cargo  tanks  in 
intrastate  commerce.)  Comments  are 
solicited  regarding  the  proposed  three- 
year  transition  period. 

As  mandatea  by  HMTUSA.  RSPA 
proposes  to  extend  the  applicability  of 
the  HMR  to  highway  transportation  by 
“intrastate”  carriers  in  the  District  of 
Columbia.  Guam,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands. 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  concurrently  with  the  extension 
of  the  HMR  to  that  transportation  in 
each  State.  Forty-eight  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico. 
American  Samoa,  and  Guam  receive 
Motor  Carrier  Safety  Assistance  Program 


(MCSAP)  fimds  annually  from  FHWA 
contingent  upon  the  adoption  and 
enforcement  of  the  HMR.  In  fiscal  year 
1991.  these  funds  totaled  over  $44 
milliao.  In  addition,  during  fiscal  year 
1993.  grants  totaling  over  $12.8  million 
%rill  be  made  available  to  the  States,  the 
District  of  Columbia  and  the  other  five 
jurisdictions  for  emergency  response 
planning  and  training  programs 
involving  hazardous  materials. 

Although  no  comments  to  the  ANPRM 
opposed  extension  of  the  HMR  to  these 
other  jurisdictions,  RSPA  invites 
comments  on  whether  there  is  a  need  to 
defer  the  extension  beyond  the  one-year 
proposed  transition  date  for  this  rule. 

Paragraph  171.1(a)  would  be  revised 
to  clarify  the  applicability  of  the  HMR 
to  all  intrastate  transportation  of 
hazardous  materials.  In  addition,  it 
would  address  the  Department’s 
authority  regarding  the  transportation  of 
hazardous  materials  even  though  the 
hazardous  material  is  not  present. 
Paragraph  171.1(b)  would  oe 
unchanged.  Paragraph  171.1(c)  would 
be  redesignated  as  paragraph  171.2(h) 
for  clarification,  and  a  new  paragraph 
171.1(c)  would  be  added  to  provide  for 
a  thre^year  transition  period 
exclusively  for  a  non-conforming  bulk 
packaging  in  a  State  where;  (1)  its  use 
is  specifically  authorized  by  statute  or 
regulation  of  that  State  and  was 
specifically  and  continuously 
authorized  on  or  before  October  1, 1993; 
(2)  the  packaging  complies  Mrith  all 
requirements  of  the  State;  and  (3)  each 
shipment  is  offered  in  conformance 
with  all  other  applicable  requirements 
of  this  subchapter. 

The  HMTA.  as  amended  by 
HMTUSA.  requires  the  Secretary  to 
regulate  hazardous  materials 
transportation  in  intrastate  commerce. 
The  HMTA  does  not  provide  an 
exception  for  farmers  and  small 
businesses.  Based  on  the  mandate  of  the 
HMTA,  this  NPRM  proposes  to  extend 
the  HMR  to  cover  all  hazardous 
materials  transportation  in  intrastate 
commerce  to  promote  national 
uniformity  and  transportation  safety. 
RSPA  encourages  comments  fix)m 
farmers  and  small  businesses  on 
whether  the  two  transition  periods 
proposed  provide  adequate  time  for 
compliance. 

III.  Federal  Preemption  Under  the 
HMTA 

The  HMTA  now  more  specifically 
delineates  the  relationship  of  Federal 
and  non-Federal  requirements 
governing  the  transportation  of 
hazardous  materials  and  the 
administrative  and  judicial  processes 
which  are  to  be  used  in  the  event  of  a 


conflict  between  Federal  and  non- 
Federal  requirements.  These  provisions, 
which  are  described  below,  were 
published  by  RSPA  in  regulations 
implementing  the  HMTUSA  (56  FR 
8616.  Feb.  28, 1991;  56  FR  15510.  Apr. 
17, 1991). 

First,  with  certain  exceptions,  any 
requirement  of  a  State,  political 
subdivision,  or  IikUan  tribe  concerning 
the  following  “covered  subjects”  is 
preempted  if  the  non-Federal 
requirement  is  not  “substantively  the 
same”  as  any  provision  of  the  HMTA  or 
any  Federal  regulation  issued  under  the 
HMTA.  The  covered  subjects  are: 

1.  Hie  designation,  description,  and 
classification  of  hazardous  materials. 

2.  The  packing,  repacking,  handling, 
labeling,  marking,  and  plac^ing  of 
hazardous  materials. 

3.  The  preparation,  execution,  and  use 
of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents. 

4.  The  written  notification,  recording, 
and  reporting  of  the  unintentional 
release  in  transportation  of  hazardous 
materials. 

5.  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials,  49  App.  U.S.C. 
1804(a)(4)  (A)  and  (B). 

RSPA  has  completed  a  rulemaking  to 
define  “substantively  the  same”  as 
meaning  that  the  non-Federal 
requirement  conforms  in  every 
significant  respect  to  the  Federal 
requirement  Editorial  and  other  similar 
de  minimis  changes  are  permitted  (57 
FR  20424,  May  13. 1992). 

Second,  the  HMTA  provides,  with 
certain  exceptions,  that  after  the  last  day 
of  the  two-year  period  beginning  on  the 
date  of  the  issuance  of  Federal  standards 
for  highway  routing,  no  State  or  Indian 
tribe  may  establish,  maintain,  or 
enforce: 

1.  Any  hi^way  route  designation 
over  which  nazardous  materials  may  or 
may  not  be  transported  by  motor 
vehicles,  or 

2.  Any  limitation  or  requirement  with 
respect  to  such  routing,  unless  such 
designation,  limitation,  or  requirement 
is  made  in  accordance  with  the 
procedural  requirements  of  the  Federeil 
standards  and  complies  with  the 
substantive  requirements  of  the  Federal 
standards,  49  App.  U.S.C.  1804(b)(4). 

The  HMTA  now  requires  issuance  of 
Federal  standards  for  States  and  Indian 
tribes  to  use  in  establishing, 
maintaining,  and  enforcing  highway 
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routes.  These  highway  routing  standards 
were  proposed  August  13, 1992,  by  the 
Fedei^  Highway  Administration 
(FHWA)  in  Docket  MC-92-6  [57  FR 
39522). 

Thi^,  the  HMTA  provides  that,  with 
certain  exceptions,  any  requirement  of  a 
State,  political  subdivision,  or  Indian 
tribe  is  preempted  if: 

1.  Compliance  with  both  the  State, 
political  subdivision,  or  Indian  tribe 
requirement  and  any  requirement  of  the 
H^^A  or  of  a  regulation  issued  under 
the  HMTA  is  not  possible,  or 

2.  The  State,  political  subdivision,  or 
Indian  tribe  requirement,  as  applied  or 
enforced,  creates  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  or  the  regulations  issued  under 
the  HMTA. 

Congress,  thus,  has  included  the 
"dual  compliance"  (or  "impossibility”) 
and  "obstacle"  tests  for  preemption  in 
the  HMTA.  These  tests  previously  had  • 
been  included  in  RSPA’s  regulations 
and  applied  in  RSPA’s  advisory 
inconsistency  rulings. 

Foiuth,  the  HMTA  provides  that  any 
person,  including  a  State,  political 
subdivision,  or  Indian  tribe  directly 
affected  by  any  requirement  of  a  State, 
political  subdivision,  or  Indian  tribe 
may  apply  to  the  Secretary  of 
Trwsportation  for  a  determination  of 
whether  that  requirement  is  preempted 
by  the  HMTA.  Unlike  the  advisory 
inconsistency  rulings  previously  issued 
by  RSPA,  the  new  preemption 
determinations  are  legally  binding  and 
subject  to  judicial  review,  49  App. 

U.S.C  1811(c). 

Fifth,  the  HMTA  provides  the 
Secretary  with  discretionary  authority  to 
waive  preemption  if  two  specific  tests 
are  met,  49  App.  U.S.C.  1811(d). 

Sixth,  the  HI^A  allows  a  party  to  a 
preemption  or  waiver  of  preemption 
determination  proceeding  to  seek 
judicial  review  in  the  appropriate 
Federal  district  court  wiUi  respect  to 
such  a  determination  of  preemption  or 
waiver  of  preemption,  49  App.  U.S.C. 
1811(e). 

If  adopted  as  final,  this  rule  would 
reempt  State,  local,  or  Indian  tribe 
azardous  materials  transportation 
requirements  in  accordance  with  the 
standards  discussed  above. 

IV.  Administrative  Notices 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

The  effect  of  this  rule,  as  proposed, 
does  not  meet  the  criteria  specified  in 
section  1(b)  of  Executive  OMer  12291 
and  is,  therefore,  not  a  major  rule,  but 
it  is  considered  a  significant  rule  under 
the  regulatory  proc^ures  of  the 


Department  of  Transportation  (44  FR 
11034)  because  of  the  significant  public 
and  congressional  interest.  This 
proposed  role  does  not  require  a 
Regulatory  Impact  Analysis,  or  an 
environmental  assessment  or  impact 
statement  under  the  National 
Environmental  Policy  Act  942  FR  4321 
et  seq.).  A  preliminary  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

B.  Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism").  This  proposed  rule 
would  extend  the  application  of  the 
Hazardous  Materials  Regulations  to  all 
intrastate  transportation  of  hazardous 
materials.  RSPA  is  proposing  to 
implement  the  HMTA  at  the  minimum 
level  required  by  the  statute. 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  contains 
express  preemption  provisions  (49  App. 
U.S.C.  1811)  tlut  preempt  a  non-Federal 
requirement  if:  (1)  Compliance  with 
both  the  non-Federal  and  the  Federal 
requirement  is  not  possible;  (2)  the  non- 
Federal  requirement  creates  an  obstacle 
to  accomplishment  of  the  Federal  law  or 
regulations;  or  (3)  it  is  preempted  under 
section  105(a)(4),  concerning  certain 
covered  subjects,  or  section  105(b), 
concerning  highway  routing.  If  adopted 
as  final,  this  rule  wo\ild  preempt  any 
State,  local,  or  Indian  tribe  hazardous 
materials  transportation  requirements  in 
accordance  with  the  preemption 
standards  in  the  HMTA.  Thus,  RSPA 
lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Impact  on  Small  Entities 

This  proposal  would  have  minimal 
impact  on  shippers  and  carriers,  some  of 
whom  may  be  small  business  entities. 
Based  on  Umited  information 
concerning  the  size  and  nature  of 
entities  likely  affected  by  this  proposed 
rule,  I  certify  this  proposal  will  not,  if 
pro.mulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  criteria 
of  the  Regulatory  Flexibility  Act.  This 
certification  is  subject  to  modification  as 
a  result  of  a  review  of  comments 
received  in  response  to  this  proposal. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 

collection  requirements  contained  in 
this  rule. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 

is  assigned  to  each  regulatory  action 


listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  In  April  and  October  of  each 
Year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 

Imports,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  171  is  proposed  to  amended 
as  foUows: 

PART  171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802, 1803, 

1804, 1805, 1808, 1818;  49  CFR  part  1. 

fi171.1  and  171.2  [Amended] 

2.  Section  171.1(c)  would  be 
redesignated  as  §  171.2(h). 

3.  In  §  171.1,  paragraph  (a)  would  be 
revised,  and  a  new  paragraph  (c)  would 
be  added  to  read  as  follows: 

f  171.1  Purpose  and  scope. 

(a)  This  subchapter  prescribes 
requirements  of  the  Department  of 
Transportation  governing — 

(1)  Offering  for  and  transportation  of 
hazardous  materials  in  interstate, 
intrastate,  and  foreign  commerce  by  rail 
car,  aircraft,  vessel  (except  as  delegated 
at  §  1.46(t)  of  this  title),  and  motor 
vehicle  (except  as  provided  in 
paragraph  (c)  of  this  section). 

(2)  Mwufacture,  fabrication,  marking, 
maintenance,  reconditioning,  repairing, 
or  testing  of  a  package  or  container 
which  is  represented,  marked,  certified, 
or  sold  for  use  in  any  transportation 
specified  in  this  paramph  (a). 

(3)  Representation  mat  a  hazardous 
material  is  present  in  a  package, 
container,  motor  vehicle,  rail  car, 
aircraft,  or  vessel. 

(b) *  *  * 

(c)  Except  for  the  offering  or 
transportation  of  a  hazardous  substance, 
a  hazardous  waste,  or  a  flammable 
cryogenic  liquid  in  a  portable  tank  or 
cargo  tank,  the  requirements  of  subparts 
D  through  H  of  part  173  of  this 
subchapter  as  they  pertain  to  bulk 
packagings,  and  the  requirements  of  part 
180  of  this  subchapter  do  not  apply  to 
the  transportation  of  hazardous 
materials  by  an  intrastate  carrier  by 
motor  vehide  in  a  non-spedfication 
bulk  packaging  until  October  1, 1996,  if: 

(l)^e  padmging  is  used  exclusively 
in  a  State  where  its  use  for  the  material 
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being  transported  %vas  specifically 
authorined  by  statute  or  regulation  of 
that  State,  and  was  spedfioally  and 
continuously  authorized  on  or  before 
October  1. 1993; 

(2)  The  packaging  complies  with  all 
requirements  of  the  State;  and 

(3)  Each  shipment  is  ofiered  in 
conformance  with  all  other  applicable 
requirements  of  this  subchapter. 

Issued  in  Washington,  DC,  on  July  1, 1993 
under  authority  delated  in  49  CFR  part 
106,  appendix  A. 

Alan  L  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  93-16107  Filed  7-8-03;  8:45  am] 
MUMO  ooof  4eie-so-a 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  VVlIdllfe  Swvice 
50  CFR  Part  17 

Endangered  and  Threatened  WtkilKe 
and  Plants;  Notice  of  Not  Substantial 
Petition  HfKiing  on  the  North 
CascadeeLynx 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  Endangered  Species  Act 
of  1973,  as  amended  (Act),  requires  the 
Service  to  evaluate  potions  end 
determine  whether  or  not  substantial 
information  has  been  presented 
indicating  that  the  requested  action  may 
be  warranted.  On  April  28, 1993,  the 
U.S.  Fish  and  Wildlife  Ser^ce  (^rvice) 
agreed  to  reevaluate  its  negative  90^ay 
ffoding  on  the  petition  to  list  the  North 
Cascades  population  of  the  lynx,  in  light 
of  the  anticipated  receipt  of  new 
information.  The  Service  has  completed 
its  reevaluation  and  finds  that  the 
petition  does  not  present  substantial 
informaticm  indicating  that  the 
requested  action  may  be  warranted.  The 
North  Cascades  lynx  is  not  a  listable 
entity,  because  it  is  not  a  distinct 
population  segment.  This  finding 
supersedes  the  earlier  90-day  finding 
dated  February  4, 1992. 

DATES:  The  finding  announced  in  this 
petition  was  approved  on  July  1, 1993. 
Conunents  from  all  interested  p^es 
will  be  accepted  until  further  notice. 
ADDRESSES:  Comments  and  materials 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  3704 
Griffin  Lane  SE.,  suite  102,  Olympia, 
Washington  98501-2192.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 


during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Dave  Frederick,  at  the  above  address 
(206/753-9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  22, 1991,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  received  a 
petition  from  the  National  Audubon 
Society,  The  Hiunane  Society  of  the 
United  States,  Defenders  of  Wildlife, 
Greater  Ecosystem  Alliance.  Friends  of 
the  Loomis  Forest,  Methow  Valley 
Forest  Watch,  Save  Chelan  Alliance, 
Lower  Columbia  Basin  Audubon 
Society,  Tonasket  Forest  Watch, 

Pilchi^  Audubon  Society.  North 
Cascades  Audubon  Society,  and  Sierra 
Club  Cascade  Chapter  (collectively 
“petitioners”)  to  list  the  North 
^jnerican  lynx  (Felis  lynx  canadensis) 
of  the  North  Cascades  ecosystem  of 
Washington  as  an  endangered  species 
under  the  emergency  provisions  of  the 
Endangered  Sp^es  Act  of  1973,  as 
amended  (Act),  and  to  designate  critical 
habitat  On  October  6, 1992,  the  Service 
announced  its  finding  that  the  petition 
had  not  presented  substantial 
information  indicating  that  the 
requested  action  was  warranted  in  the 
Federal  Register  (57  FR  46007).  On 
April  28, 1992,  a  settlement  agreement 
was  reached  whereby  the  Service  agreed 
to  reevaluate  its  90-day  finding  on  ffie 
petition,  in  light  of  new  information  that 
was  to  be  siibmitted  by  the  petitioners. 

The  new  information  consisted  of  the 
draft  “Status  of  the  North  American 
Lynx  in  Washington,”  prepared  by  the 
Washington  Department  of  Wildlife 
(WDW  1993),  1992  landsat  photograph 
(Radarsat  International  1992),  and 
written  conunents  provided  by  the 
Greater  Ecosystem  Alliance  in  regard  to 
the  draft  statiis  review. 

The  Service  has  reconsidered  the 
plaintifts’  petition  and  finds  that  the 
petition  and  other  recent  information 
provided  by  the  petitioner  does  not 
present  substantial  information  that  the 
requested  action  may  be  warranted.  In 
cases  where  a  petitioner  only  requests 
listing  of  a  species  throughout  a  portion 
of  its  range,  the  Service  must  first 
determine  whether  or  not  the 
population  petitioned  represents  a 
“distinct  population  segment”  listable 
under  the  Act. 

“Distinct  population  segments”  listed 
as  endanger^  or  threatened  species 
typically  consist  of;  (1)  Populations  that 
are  reproductively  isolated  from  other 
members  of  the  species,  or  (2)  the  entire 
coterminous  United  States  population  of 
a  species.  Reproductive  isolation  is 


usually  the  result  of  a  complete  (or 
nearly  so)  geographic  barrier,  the 
dispersal  of  )uk  a  few  individuals  per 
generation  would  suffice  to  maintain  ■ 
mixed  gene  pool. 

The  North  American  lynx  inhabits 
coniferous  forests  and  wet  bogs  from 
Newformdland  and  Labrador  on  the  east 
to  Alaska  and  British  Columbia  on  the 
west,  and  from  the  arctic  treeline  to  as 
far  south  as  Colorado  in  the  northern 
United  States  (WDW  1993).  Therefore, 
the  North  Cascades  population  of  the 
lynx  does  not  constitute  the  entire 
coterminous  United  States  population  of 
the  species. 

In  addition,  the  Service  fells  to  find 
substantial  information  indicating  that 
lynx  in  the  North  Cascades  of 
Washington  is  isolated  from  other  parts 
of  its  range  in  British  Columbia.  Lynx 
typically  rmdergo  long-distance 
aispersd  during  and  after  a  decline  in 
the  hare  populations  (Adams  1963, 

Mech  1973, 1980,  Ward  1985,  Ward  and 
Krebs  1985,  as  cited  in  WDW  1993). 
During  a  low  in  the  hare  cycle,  lynx  will 
move  greeter  distances  in  search  of  food 
(Brand  et  al.  1976,  Alaska  Dept.  Fish 
and  Game  1977,  as  cited  in  V^W  1993). 
Lynx  in  Washington  have  been 
documented  to  move  several  hundred 
miles  into  British  Columbia  (WDW 
1993). 

Ex^ination  of  the  landsat 
photograph  covering  a  large  portion  of 
the  North  Cascades  ecosystem  shows  no 
evidence  of  a  geoaaphical  barrier  along 
the  international  border  between  the 
United  States  and  Canada.  Clearcut 
areas  may  prevent  lynx  from  dispersing 
into  other  areas  for  a  short  period  of 
time,  but  they  do  not  constitute  long¬ 
term  barriers.  Within  10  to  20  years 
following  harvest,  most  clearcut  areas 
likely  provide  regrowth  allowing  cover 
for  dispersal  (Engbring,  USFWS,  pers. 
comm.,  1993).  Much  of  the  area 
depicted  in  the  landsat  photograph  is 
within  the  Pasayten  Wilderness  and  is 
not  subject  to  logging.  Within 
approximately  20  miles  of  the  border, 
the  landsat  photograph  depicts  only  a 
minor  amoimt  of  logging.  The  area  is 
likely  suitable  for  lynx.  Approximately 
25  to  40  miles  north  of  the  border,  a 
series  of  clearcuts  suggests  that  there 
may  be  a  partial  barrier  to  dispersal  at 
that  latitude.  This  barrier,  however,  is 
not  complete,  and  no  evidence  has  been 
presented  that  would  suggest  lynx  do 
not  occasionally  traverse  and  disperse 
across  this  area. 

In  siunmary,  the  Service  finds  that 
substantial  information  is  not  available 
to  demonstrate  that  the  lynx  population 
in  the  North  Cascades  ecosystem  of 
Washington  constitutes  a  distinct 
population  segment.  Therefore, 
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substantial  inf(»mation  does  not  exist 
indicating  that  the  North  Cascades 
population  of  the  lynx  should  be  listed 
imder  the  Act.  because  it  Is  not  a  listable 
entity.  However,  the  Service  believes 
efficient  evidence  exists  indicating  that 
w  in-depth  rangewide  status  review  for 
the  lynx  should  be  conducted  and 
intends  to  commence  this  status  review. 

Refisrences  Cited 

Radarsat  IntamationaL  1992.  Projection  UTM 
Zone:  11/N27.  Radanat  International  Inc 
Satellite  Data  Distribution  Centre.  3851 
Shell  Road,  suite  200,  Richmond,  British 
Columbia,  Canada  V6X  2W2. 

Washington  Department  of  Wildlife  (WDW). 
1993.  Status  of  the  North  American  Lynx 
(Lynx  canadensis)  in  Washington,  Dr^ 
March  1993.  Washington  Department  of 
Wildlife,  Olympia,  Washington.  112  pp. 
Andiority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625, 100  Stat  3500;  unless  otherwise 
noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  July  1, 1993. 

Brace  Blanchard, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[PR  Doc  93-16218  Filed  7-6-93;  8:45  am] 
BIUJNO  CODE  4S10-«»-e 


50  CFR  Part  24 
RIN 101B-AB28 

Endangered  and  Threatened  Wildlife 
and  Plante;  Designated  Porta  for 
Listed  Plants 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
proposes  to  amend  the  regulations 
establishing  designated  ports  for  the 
importation,  exportation,  and 
reexportation  of  plants  by  adding 
Orlando.  Florida,  to  the  list  of 
designated  ports.  The  U.S.  Department 
of  Agriculture  is  proposing  to  open  a 
plant  inspection  station  in  Orlando,  and 
it  appears  that  the  station  has  adequate 
facilities  and  personnel  to  qualify  as  a 
designated  port  for  the  importation, 
exportation,  and  reexportation  of  plants 
under  the  terms  of  the  Endangered 
Species  Act  of  1973,  as  amended  (the 
Act)(,  and  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  The  addition  of  Orlando  to  the 
list  of  designated  ports  would  facilitate 


plant  trade  and  the  enforcement  of  the 
Act  and  CITES. 

OATES:  Comments  must  be  submitted  on 
or  before  September  7, 1993.  Requests 
for  a  public  nearing  must  be  received  by 
August  23, 1993. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Chief,  Office  of  Management 
Authority,  4401  North  Fair^  Drive, 
room  432,  Arlington,  Virginia  22203. 
Comments  and  materials  may  be  hand- 
delivered  to  the  same  address  between 
the  hours  of  8  a.m.  and  4  p.m. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  U.S.  Fi^  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  430,  Arlington,  Virginia 
22203,  telephone  (703)  358-2095. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (the  Act),  requires,  among 
other  things,  that  plants  ^  imported, 
exported,  or  reexported  only  at 
designated  ports  or.  \mder  certain 
limited  circumstances,  at  nondesignated 
ports.  Section  9(f)  of  the  Act  (16  U.S.C. 
1538(f))  provides  for  the  designation  of 
ports.  Under  secticm  9(f)(1),  the 
Secretary  of  the  Interior  (Secretary)  has 
the  authority  to  establish  designate 
ports  based  on  a  finding  that  such  an 
action  would  facilitate  enforcement  of 
the  Act  and  reduce  the  costs  of  that 
enforcement  The  United  States 
Department  of  Agriculture  (USDA)  and 
the  Secretary  are  responsible  for 
enforcing  provisions  of  the  Act  and  the 
convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  relating  to  the 
importation,  exportation,  and 
reexportation  of  listed  plants. 

The  regulations  contained  in  50  CFR 
part  24,  "Importation  and  Exportation  of 
Plants,”  are  for  the  purpose  of 
establishing  ports  for  the  importation, 
exportation,  and  reexportation  of  plants. 
Se^on  24.12(e)  of  the  regulations 
contains  a  list  of  87  USDA  ports  that 
are,  for  the  piuposes  of  the  Act  and 
CriES,  designated  ports  for  the 
importation,  exportation,  and 
reexportation  of  plants  that  are  not 
required  to  be  accompanied  by 
documentation  imder  50  CFR  part  17  or 
23.  (The  USDA  regulations  in  7  CFR 
319.37  contain  additional  prohibitions 
and  restrictions  governing  the 
importation  of  plants  through  those  87 

ports.)  Plants  that  are  listed  as  _ 

endangered  or  threatened  in  50  CFR 
17.12  or  in  the  appendices  to  CITES  in 
50  CFR  23.23  are  required  to  be 
accompanied  by  documentation  and 


may  be  imported,  exported,  or 
reexported  only  at  one  of  the  USDA 
porta  listed  in  §  24.12(a)  through  (d)  of 
the  r^ulations. 

On  August  20. 1992,  the  USDA 
published  a  proposed  rule  in  the 
Federal  Register  (57  FR  37735-37736, 
Doc.  No.  92-096-1)  to  add  Orlando, 
Florida,  to  the  list  of  USDA  ports  of 
entry  in  7  CFR  319.37-14.  Bo»use  it 
possesses  the  special  inspection  and 
treatment  facilities  need^  to  process 
plants  that  are  imported  imder  a  written 
quarantine  permit,  Orlando  would  be 
further  designated  a  USDA  plant 
inspection  station.  The  USDA  has  now 
asked  the  Fish  and  Wildlife  Service  (the 
Service)  to  add  Orlando  to  the  lists  of 
USDA  ports  in  50  CFR  24.12, 
paragraphs  (a)  and  (e). 

For  the  purposes  of  its  enforcement  of 
the  Act  and  CTTES,  the  Service  requires 
that  a  port  have  personnel  with 
expertise  in  identifying  endangered  or 
th^tened  plants  to  ensure  that  such 
plants  are  properly  identified  by  their 
accompanying  documentation.  A  port 
must  also  possess  adequate  facilities  for 
holding  live  plants  and  plant  material, 
since  {Hants  are  subject  to  seizure  if 
imported,  exported,  or  reexported  in 
violation  of  the  Act  or  CITES.  The 
Service  further  requires  that,  whenever 
possible,  ports  be  located  to  coincide 
writh  established  patterns  of  plant  trade 
in  order  to  help  reduce  shipping  costs. 

After  consultations  with  the  USDA, 
the  Service  has  determined  that  the 
Orlando  port  of  entry,  as  described  by 
the  USDA  in  its  August  20, 1992, 
proposal,  appears  to  possess  adequate 
facilities  and  personnel  to  carry  out 
enforcement  activities  related  to  the  Act 
and  QTES.  Additionally,  the  location  of 
the  Orlando  facility  appears  to  coincide 
with  established  patterns  of  plant  trade. 
Therefore,  the  Service  proposes  to  add 
Orlando,  Florida,  to  the  lists  of  USDA 
ports  in  50  CFR  24.12,  paragraph  (a)  and 
(e). 

Requests  for  Public  Hearing 

Section  9(f)(1)  of  the  Act  provides  that 
any  person  may  request  an  opportimity 
to  comment  at  a  public  hearing  before 
the  Secretary  confers  designated  port 
status  on  any  port.  Accordingly,  the 
Service  will  accept  public  hearing 
requests  within  45  days  of  the 
publication  of  this  proposed  rule.  These 
requests  should  be  sent  to  the  Office  of 
Management  Authority  address  listed  in 
the  ADDRESSES  section  of  this  document. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Service  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12291,  and  has  determined  that  it 
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is  not  a  “major  rule."  The  Service  has 
determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  $100  million; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  would  not 
cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity  iimovation,  or  on  the 
ability  of  United  States-hased 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
^markets. 

The  addition  of  Orlando,  Florida,  as  a 
designated  port  would  facilitate  the 
importation,  exportation,  and 
reexportation  of  plants  listed  as 
threatened  or  endangered  as  well  as 
other  terrestrial  plants.  The  Service 
believes  the  addition  of  this  port  would 
have  a  positive,  albeit  limited,  economic 
im^ct. 

The  volume  of  traffic  ciurently 
handled  by  the  designated  ports  in 
Florida  indicates  that  an  additional  port 
would  be  utilized  for  the  importation, 
exportation,  or  reexportation  of  plants. 
The  Service  has  no  way  of  knowing  how 
heavily  the  new  port  would  be  used,  but 
the  USDA  estimates  that  20  or  more 
commercial  exporters/importers,  many 
of  them  small  entities,  would  use  this 
new  facility  on  a  regular  basis.  The 
USDA  also  projects  that  commercial 
importers  b^d  in  the  northern  Florida 
area  would  realize  at  least  a  small 


savings  in  transportation  costs  as  a 
result  of  the  opening  of  the  Orlando 
facility.  The  primary  impact,  however, 
would  be  the  increased  convenience  of 
having  an  additional  port  in  Florida 
throu^  which  plants  could  be 
imported,  exported,  or  reexported. 

Under  these  circumstances,  the 
Service  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  The  Office  of  the 
Solicitor  has  determined  that  the 
requirements  of  Executive  Order  12778 
have  been  satisfied. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  this 
proposed  rule  to  add  a  designated  port 
imder  authority  of  the  Endangered 
Species  Act  of  1973  for  the  importation 
and  exportation  of  plants  is  not  a  major 
Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 


of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  50  CFR  Part  24 

Import,  Export,  Endangered  and 
threatened  plants.  Treaties 
(Agriculture). 

Accordingly,  we  propose  to  amend  50 
CFR  part  24  as  follows: 

PART  24-IMPORTATION  AND 
EXPORTATION  OF  PLANTS 

1.  The  authority  citation  for  part  24 
would  continue  to  read  as  follows: 

Authority:  Secs.  9(f)(1),  11(f),  Public  Law 
93-205,  87  Stat.  893,  897  (16  U.S.C. 
1538(f)(1),  1540(f)). 

S24.12  [Amended] 

2.  Section  24.12(a)  is  proposed  to  be 
amended  by  adding  ‘“Orlando,  Florida” 
immediately  imder  “Miami,  Florida”. 

3.  Section  24.12(e)  is  proposed  to  be 
amended  by  adding  ‘“Orlando,  Florida” 
immediately  imder  “Miami,  Florida”. 

Dated:  May  28, 1993. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  93-16203  Filed  7-8-93;  8:45  am] 
BMJJNO  CODE  4310-BS-M 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Exemption  of  Cyclone  Timber  Saivage 
Project  From  Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notification  that  a  salvage 
timber  sale  project  designed  to  recover 
windstorm-damaged  and  dead  material 
is  exempted  horn  appeals  under 
provisions  of  36  CFTl  part  217. 

SUMMARY:  The  Glacier  View  District 
Ranger,  Flathead  National  Forest, 
proposes  to  salvage  approximately 
600,000  board  feet  (MBF)  of  down  pulp 
material  from  four  units  of  the  Cyclone 
Timber  Sale  that  have  not  yet  been  site- 
prepared  for  reforestation  and  also 
salvage  30  MBF  of  windthrown  trees 
adjacent  to  one  clearcut.  The  District 
Ranger  has  determined,  through  an 
environmental  analysis  documented  in 
the  Cyclone  Pulp  Salvage 
Environmental  Assessment  (EA).  that 
there  is  good  cause  to  expedite  these 
actions  to  rehabilitate  National  Forest 
System  lands  and  recover  damaged 
resources.  Salvage  of  commercial 
sawtimber,  along  with  merchantable 
pulp  material  within  the  affected  area, 
must  be  accomplished  quickly  to  avoid 
further  deterioration  and  to  reduce  the 
risk  of  wild  fire  and  spruce  bark  beetle 
infestation  that  could  damage  adjacent 
mature  and  old-growth  timber  stands. 
EFFECTIVE  DATE:  Effective  on  July  9, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Hope;  District  Ranger:  Glacier 
View  Ranger  District:  Flathead  National 
Forest:  P.O.  Box  W;  Columbia  Falls,  MT 
59912.  Telephone:  (406)  892-4372. 
SUPPLEMENTARY  INFORMATION:  In  1992, 
an  interdisciplinary  team  was  formed  on 
the  Glacier  View  Ranger  District  to 
analyze  the  opportunity  to  salvage  down 
pulp  material  from  four  units  of  the 
Cyclone  Timber  Sale  that  have  not  yet 
been  site-prepared  for  reforestation.  The 


pulp  material  was  not  considered 
merchantable  when  the  Cyclone  Timber 
Sale  was  logged  (1990-1991)  and  was 
left  as  logging  slash.  The  team  also 
looked  at  the  opportunity  to  salvage 
windthrown  trees  adjacent  to  an 
existing  clearcuL  The  activities  are 
proposed  in  areas  designated  as  suitable 
for  timber  production  by  the  Flathead 
National  Forest  LRMP. 

This  proposal  is  designed  to  meet  the 
following  needs:  (a)  To  help  satisfy  the 
short-term  demands  for  timber  by 
utilizing  dead  trees  that  would 
otherwise  become  unmerchantable  from 
insects  and  decay  and  by  utilizing 
merchantable  logging  slash  that  would 
otherwise  be  burned  for  fuel  reduction 
and  site  preparation,  (b)  to  maintain  a 
healthy  forest  by  reducing  the  risk  of 
losses  to  insects  and  wildfires,  and  (c) 
to  rehabilitate  timber  stands  through  site 
preparation  and  planting. 

llie  interdisciplinary  team  began 
scoping  in  1992.  Six  issues  were 
identified  and  were  the  basis  for  the 
environmental  analysis  disclosed  in  the 
EA.  Two  alternatives  w'ere  considered;  a 
no  action  alternative  and  one  action 
alternative. 

The  selected  alternative  would 
salvage  approximately  600  MBF  of 
down  pulp  material  ^m  four  existing 
units  of  the  Cyclone  Timber  Sale  that 
have  not  yet  been  site-prepared  for 
reforestation  and  salvage  30  MFB  of 
windthrown  trees  adjacent  to  one 
clearcut.  No  new  road  construction  is 
planned. 

The  sale  and  accompanying  work  is 
designed  to  accomplish  the  c^jectives  as 
quickly  as  possible.  Prompt 
implementation  of  the  salvage  sale  is 
necessary  to  capture  potential  losses 
due  to  deterioration.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  followed.  Under 
this  regulation  the  following  may  be 
exempt  fiom  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  from  natural  disasters  or 
other  natural  phenomena  *  *  •  when  the 
Regional  Forester  •  •  *  determines  and 
gives  notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part. 

Based  on  the  environmental  analysis 
documented  in  the  Cyclone  Pulp 
Salvage  EA  and  the  District  Ranger’s 
Decision  Notice  for  this  project,  I  have 


determined  that  good  cause  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  proj^ 
will  not  be  subject  to  review  under  36 
CFR  Part  217. 

Dated:  June  30, 1993. 

Jack  A.  Blackwell, 

Acting  Deputy  Regional  Forester.  Northern 
Region. 

IFR  Doc.  93-16230  Filed  7-8-93;  8:45  am) 
BiLUNQ  CODE  341fr-11-M 


Exemption  of  Red  Norton  SSTS 
Salvage  Timber  Sale  Project  From 
Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notification  that  a  salvage 
timber  sale  project  designed  to  recover 
fire-killed  timber  is  exempt  from  appeal 
under  provisions  of  36  CFR  part  217. 

SUMMARY:  In  the  spring  of  1992, 18  acres 
of  timber  were  killed  in  the  Norton 
Creek  drainage,  St.  Maries  Ranger 
District.  Idaho  Panhandle  National 
Forests,  when  a  prescribed  fire  escaped 
control  lines.  The  St.  Maries  District 
Ranger  has  proposed  a  salvage  timber 
sale  designed  to  accomplish  the 
following  objectives;  (a)  Reduce 
potential  for  Douglas-fir  beetle 
infestation  in  adjacent,  drought-stressed 
timber  stands;  (b)  rehabilitate  affected 
lands  through  reforestation  efforts  and 
(c)  utilize  the  timber  resource  before  it 
deteriorates  to  the  point  of  being 
unsalvageable.  Following 
recommendations  of  the 
Interdisciplinary  Team  and  careful 
review  of  the  project  file,  the  Acting 
District  Ranger  has  determined  there  is 
good  cause  to  expedite  this  project  to 
meet  silvicultural  and  utilization 
objectives. 

EFFECTIVE  DATE:  Effective  on  July  9, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pat  Sheridan;  Acting  District  Ranger:  St. 
Maries  Ranger  District;  Idaho  Panhandle 
National  Forests;  P.O.  Box  407;  St. 
Maries,  ID  83861;  telephone  208-245- 
6401. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  sale  consists  of  approximately 
229,000  board  feet  of  timber  and 
qualifies  under  FSH  1909.15.30  for 
Categorical  Exclusion  from 
documentation. 
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The  affected  area  is  designated  as 
suitable  for  timber  management  and  is 
classified  as  Management  Area  1  (Idaho 
Panhandle  Forests  Plan,  August  1987). 
The  project  will  call  for  the  construction 
of  0.47  miles  of  low-standard  temporary 
road.  Upon  completion  of  the  sale,  this 
temporary  road  will  be  ripped,  water 
barred,  seeded  and  permanently  closed 
at  its  point  of  origin. 

The  salvage  timber  sale  and 
accompanying  work  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible.  To  expedite  implementation  of 
this  decision,  procedures  outlined  in  36 
CFR  217.4(a)(ll)  are  being  followed. 
Under  this  regulation  the  following  may 
be  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
Forest  Resources  from  natural  disasters  and 
other  natural  phenomena  *  *  *  when  the 
Regional  Forester  determines  and  gives 
notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part. 

Based  on  the  project  file  and  the 
Acting  District  Ranger’s  Decision  Memo. 
1  have  determined  good  cause  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  June  30, 1993. 

Jack  A.  Blackwell. 

Acting  Deputy  Regional  Forester,  Northern 
Region. 

(FR  Doc.  93-16229  Filed  7-8-93;  8:45  am] 
BiUJNO  CODE 


Exemption  of  Dunn  Down  Salvage 
Timber  Sale  Project  From  Appeal 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notification  that  a  timber 
salvage  project  to  recover  insect-killed 
timber  is  exempt  from  appeal  under  the 
provisions  of  36  CFR  part  217. 

SUMMARY:  A  mountain  pine  beetle 
epidemic  in  the  Dunn  Creek  drainage 
(Compartment  13)  on  the  Fisher  River 
Ranger  District.  Kootenai  National 
Forest,  has  killed  approximately  90 
percent  of  the  lodgepole  pine  within  the 
analysis  area.  In  February  1993.  the 
Fisher  River  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
timber  in  the  affected  area. 

The  District  Ranger  has  determined, 
through  an  environmental  analysis 
documented  in  the  Decision  Memo  and 
project  file  for  the  Dunn  Down  Salvage 
Timber  Sale,  that  there  is  good  cause  to 
expedite  these  actions  to  rehabilitate 
National  Forest  System  lands  and 
recover  damaged  resources.  Salvage  of 


commercial  sawtimber  within  the  area 
afrected  must  be  accomplished  quickly 
to  avoid  further  deterioration  of 
sawtimber,  minimize  fire  danger  by 
removing  accumulations  of 
merchantable,  dead  lodgepole  pine 
timber  and  increase  the  health,  vigor, 
stocking  and  species  diversity  for  long¬ 
term  vegetative  growth. 

EFFECTIVE  DATE:  Effective  on  July  9. 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Froberg;  Fisher  River  District 
Ranger;  Kootenai  National  Forest;  12557 
Hwy.  37;  Libby.  MT  59923.  Telephone: 
406-293-7773. 

SUPPLEMENTARY  INFORMATION:  A 
mountain  pine  beetle  epidemic  has 
occurred  in  the  Dunn  Creek  drainage 
(Compartment  23)  on  the  Fisher  River 
Ranger  District,  Kootenai  National 
Forest  during  the  last  several  years.  The 
project  area  is  located  within 
Management  Areas  11  and  12  as 
designated  by  the  Kootenai  Forest  Plan 
(September  1987)  as  suitable  timberland 
with  timber  management  goals  and 
suitable  big-game  winter  and  summer 
range. 

Inis  proposal  is  designed  to  meet  the 
following  needs:  (1)  Reduce  the  risk  of 
wildfire  in  stands  killed  by  the  beetle 
infestation  by  reducing  fuel  loading  and 
continuity;  (2)  improve  long-term  timber 
growth  and  productivity  by  reforesting 
the  affected  area  with  coniferous  species 
less  susceptible  to  insect  damage;  (3) 
expedite  the  re-establishment  of 
coniferous  species  to  provide  security 
for  wildlife  and  watershed  protection  by 
harvesting,  site  preparation  and 
planting;  and  (4)  contribute  to  a 
continuing  supply  of  timber  for  industry 
by  salvaging  dead  lodgepole  pine  before 
it  deteriorates  in  value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in 
February  1993.  Two  alternatives  were 
analyzed,  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  approximately 
100  thousand  board  feet  from  15  acres. 
Upon  completion  of  harvest  activities, 
the  unit  would  be  burned  and  planted 
with  a  combination  of  ponderosa  pine, 
larch  and  Douglas-fir.  The  salvage  area 
is  accessible  from  existing  roads,  no 
new  road  construction  or  reconstruction 
will  occur. 

The  salvage  timber  sale  project  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the 
potential  for  wildfire,  and  to  recover 
merchantable  sawtimber  before  it 
deteriorates  and  removal  becomes 
economically  infeasible.  To  expedite 
implementation  of  this  decision. 


procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  from  appeal. 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  *  •  when  the  Regional 
Forester  *  *  *  determines  and  gives  notice 
in  the  Federal  Register  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

Based  upon  the  environmental 
analysis  documented  in  the  Project  File 
and  Decision  Memo  for  the  Dunn  Down 
Salvage  Timber  Sale,  I  have  determined 
that  good  cause  exists  to  exempt  this 
decision  from  administrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  project  will  not  be  subject  to 
review  under  36  CFR  part  317. 

Dated:  June  30, 1993. 

Jack  A.  Blackwell, 

Acting  Deputy  Regional  Forester,  Northern 
Region. 

(FR  Doc.  93-16225  Filed  7-8-93;  8:45  ami 
BILUNQ  CODE  3410-11-M 


Exemption  of  Roberts  Creek 
Blowdown  Salvage  Timber  Sale  From 
Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notification  that  a  salvage 
timber  and  rehabilitation  project 
designed  to  recover  blown-down  timber 
is  exempt  from  provisions  of  36  CFR 
part  217. _ 

SUMMARY:  On  October  16, 1991, 
unusually  strong  winds  in  localized 
areas  across  the  Rexford  Ranger  District 
produced  areas  of  wind-thrown  timber. 
The  Rexford  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
sawtimber  in  the  affected  area. 

The  District  Ranger  has  determined, 
through  the  Decision  Memo  and 
environmental  analysis  in  the 
supporting  project  file,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  area  affected  must  be 
accomplished  quickly  to  avoid  further 
deterioration  of  sawtimber  and  reduce 
the  risk  of  wildfire. 

EFFECTIVE  DATE:  Effective  on  July  9, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Drew  Bellon;  Rexford  District  Ranger; 
Kootenai  National  Forest;  1299  HWY.  93 
North;  Eureka,  MT  59917.  Telephone; 
(406) 296-2536. 

SUPPLEMENTARY  INFORMATION:  Severe 
windstorms  in  the  fall  of  1991  damaged 
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approximately  5  acres  of  timber  in  the 
Roberts  Creek  area.  The  wind-thrown 
timber  is  located  within  lands 
designated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  12  (Kootenai  Forest 
Plan,  September  1987). 

In  the  winter  of  1991,  the  Rexford 
District  Ranger,  Kootenai  National 
Forest,  proposed  salvage  of  wind- 
damaged  timber  in  the  Roberts  Creek 
area.  The  proposal  is  designed  to  meet 
the  following  needs:  (1)  Recover  dead 
and  dying  timber  before  it  loses  its 
commercial  value,  (2)  rehabilitate  the 
affected  timber  stands,  and  (3)  reduce 
the  potential  for  wildflre  by  reducing 
fuel  loading.  An  interdisciplinary  team 
was  convened,  and  scoping  began  in 
1992.  Two  alternatives  were  analyzed 
no  treatment  (no  action)  and  a  salvage 
and  rehabilitation  proposal  (proposed 
action). 

The  selected  alternative  will  salvage 
approximately  30,000  board  feet  of  dead 
and  damaged  timber  from 
approximately  S  acres.  All  salvage  areas 
are  accessible  from  existing  roads;  no 
road  construction  or  reconstruction  will 
occur. 

The  sale  and  accompanying  work  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the  fuel 
accumulations  and  to  recover 
merchantable  sawtimber  before  it 
deteriorates  and  removal  becomes 
infeasible.  To  expedite  implementation 
of  this  decision,  procedures  outlined  in 
36  CFR  217.4(a)(ll)  are  being  followed. 
Under  this  Regulation  the  following 
may  be  exempt  from  appeal; 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  •  •  •  severe  wind  •  •  •  when  the 
Regional  Forester  •  *  •  determines  and 
gives  notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part. 

Based  upon  the  information  presented 
in  the  Roberts  Creek  Blowdown  Salvage 
Decision  Memo  and  project  file.  I  have 
determined  that  good  case  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  July  1, 1993. 

Jack  A.  Blackwell, 

Acting  Deputy  Regional  Forester,  Northern 
Region. 

(FR  Doc.  93-16226  Filed  7-8-93;  8:45  am) 
BIUJNG  CODE  3410-11-M 


Exemption  of  Dry  Fork  Shed  Salvege 
Timber  Sale  Prefect  From  Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notification  that  a  timber 
salvage  project  to  recover  insect-killed 
timber  is  exempt  from  appeal  under  the 
provisions  of  36  CFR  part  217. 

SUMMARY:  A  mountain  pine  beetle 
epidemic  in  the  West  E)ry  Fork  drainage 
(Compartment  29)  on  the  Fisher  River 
Ranger  District,  Kootenai  National 
Forest,  has  killed  approximately  20  to 
100  percent  of  the  lodgepole  pine 
within  the  analysis  area.  In  February 
1993,  the  Fisher  River  District  Ranger 
proposed  a  salvage  timber  sale  to 
recover  damaged  timber  in  the  affected 
area.  The  District  Ranger  has 
determined,  through  an  environmental 
analysis  documented  in  the  Decision 
Memo  and  project  file  for  the  Dry  Fork 
Shed  Salvage  Timber  Sale,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  high-value,  dead  lodgepole 
pine  that  is  suitable  as  house  logs  must 
be  accomplished  quickly  to  avoid 
further  deterioration. 

EFFECTIVE  DATE:  Effective  on  July  9. 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Froberg;  Fisher  River  District 
Ranger;  Kootenai  National  Forest;  12557 
HWY.  37;  Libby,  MT  59923.  Telephone: 
406-293-7773. 

SUPPLEMENTARY  INFORMATION:  A 

mountain  pine  beetle  epidemic  occurred 
in  the  West  Dry  Fork  drainage 
(Compartment  29)  on  the  Fisher  River 
Ranger  District  during  the  last  several 
years.  The  project  area  is  located  within 
Management  Area  15  as  designated  by 
the  Kootenai  Forest  Plan  (September 
1987)  as  suitable  timberland. 

This  proposal  is  designed  to  meet  the 
following  needs:  (1)  Expedite  the 
salvage  of  high-value  house  logs  before 
they  are  no  longer  merchantable  or 
useable  for  house  logs  and  (2)  contribute 
to  a  continuing  supply  of  timber  for 
industry  by  salvaging  dead  lodgepole 
pine  before  it  deteriorates  in  value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in 
February  1993.  Two  alternatives  were 
analyzed:  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  approximately 
450  thousand  board  feet  of  timber  from 
320  acres.  Harvest  systems  include  130 
acres  of  horse  and/or  helicopter  logging 
and  190  acres  of  helicopter  yarding.  The 
salvage  area  is  accessible  horn  existing 
roads. 


The  salvage  timber  sale  project  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  recover 
merchantable  house  logs  before  they 
deteriorate  and  removal  becomes 
economically  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  hum  appeal; 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena  *  *  * 
when  the  Regional  Forester  *  *  *  determines 
and  gives  notice  in  the  Federal  Register  that 
good  cause  exists  to  exempt  such  decisions 
from  review  under  this  part. 

Based  upon  the  environmental 
analysis  documented  in  the  Decision 
Memo  and  project  file  for  the  Dry  Fork 
Shed  Salvage  Timber  Sale,  I  have 
determined  that  good  cause  exists  to 
exempt  this  decision  horn 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  217. 

Dated;  July  1, 1993. 

Jack  A.  Blackwell, 

Acting  Deputy  Regional  Forester.  Northern 
Region. 

IFR  Doc.  93-16227  Filed  7-8-93;  8:45  ami 
BILUNG  CODE  MIO-II-M 


Exemption  of  Jim  Cricket  Salvage 
Timber  Sale  Project  From  Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notification  that  a  salvage 
timber  sale  project,  designed  to  recover 
insect-killed  and  high-risk  timber,  is 
exempt  from  appeal  under  the 
provisions  of  36  CFR  part  217. 

SUMMARY:  A  windstorm  in  the  fall  of 
1991  on  the  Fortine  Ranger  District, 
Kootenai  National  Forest,  within  the  Jim 
Creek  drainage,  caused  an  accumulation 
of  blowdown  of  mixed  conifer  sawlogs 
within  the  analysis  area.  In  1993,  the 
Fortine  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
sawtimber  in  the  affected  area.  The 
District  Ranger  has  determined,  through 
an  environmental  analysis  documented 
in  the  Decision  Memo  and  project  file 
for  the  Jim  Cricket  Salvage  Sale,  that 
there  is  good  cause  to  expedite  these 
actions  to  rehabilitate  National  Forest 
System  lands  and  recover  damaged 
resources.  Salvage  of  commercial 
sawtimber  within  the  area  affected  must 
be  accomplished  quickly  to  avoid 
further  deterioration  of  sawtimber  and 
reduce  the  risk  of  catastrophic  wildfire 
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and  spruce  bark  beetle  infestations  that 
could  damage  adjacent  stands. 

EFFECTIVE  DATE:  Elective  on  July  9, 

1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Jane  P.  Kollmeyer.  Fortine  District 
Ranger:  Kootenai  National  Forest;  P.O. 
Box  116;  Fortine,  MT  59918;  Telephone 
406-882-4451. 

SUPPLEMENTARY  INFORMATION:  A 
windstorm  in  the  fall  of  1991  damaged 
approximately  20  acres  of  timber  in  the 
Jim  Creek  drainage  on  the  Fortine 
Ranger  District.  Kootenai  National 
Forest.  The  windthrown  timber  is 
located  within  Management  Area  15, 
whidi  is  designated  by  the  Kootenai 
Forest  Plan,  ^ptember  1987,  as  suitable 
timberland  with  timber  management 
goals. 

In  July  of  1992,  the  Fortine  District 
propos^  a  timber  harvest  within  the 
Jim  Creek  drainage.  This  proposal  is 
designed  to  meet  the  following  needs: 

(1)  Reduce  the  risk  of  catastrophic 
wildfire  in  stands  killed  by  the  beetle 
infestation  by  reducing  fuel  loading,  (2) 
rehabilitate  afiected  forest  resources  and 
reduce  spruce  baric  beetle  levels  by 
harvesting  down  spruce  trees,  and  (3) 
contribute  to  a  continxiing  supply  of 
timber  for  industry  by  salvaging  dead 
sawtimber  before  it  deteriorates  and 
loses  value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in  the 
%vinter  of  1992.  Two  alternatives  were 
analyzed,  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  approximately 
50  MBF  from  20  acres.  Tiie  silvicultural 
prescription  includes  20  acres 
intermediate  sanitation  salvage  (a 
stocked  stand  would  remain).  This  sale 
would  use  existing  roads. 

The  salvage  timber  sale  project  is 
desimed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the 
potential  for  catastrophic  wildfire  and  to 
recover  merchantable  sawtimber  before 
it  deteriorates  and  removal  becomes 
economically  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  horn  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  nahiral 
phenomena  *  *  *  when  the  Regional 
Forester  *  *  *  determines  and  gives  notice 
in  the  Federal  Register  that  good  cause  exists 
to  exempt  such  d^sions  from  review  under 
this  part. 


Based  upon  the  environmental 
analysis  docmnented  in  the  Decision 
Memo  and  project  file  for  the  Jim 
Cricket  Salvage  Sale,  I  have  determined 
that  good  cause  exists  to  exempt  this 
decision  from  administrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  project  would  not  be  subject 
to  review  tmder  36  CFR  part  217. 

Dated:  June  30. 1993. 

Jack  A.  Blackwell, 

Acting  Deputy  Regional  Forester,  Northern 
Region. 

(FR  Doc.  93-16228  Filed  7-6-93;  8:45  ami 
BUJJNO  CODE 


Exemption  of  Little  North  Fork 
Blowdown  Salvage  Project  From 
Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notification  that  a  timber 
salvage  and  rehabilitation  project 
designed  to  recover  blown-down  timber 
is  exempt  from  provisions  of  36  CFR 
part  217. 

SUMMARY:  On  October  16. 1991, 
unusually  strong  winds  in  localized 
areas  across  the  Rexford  Ranger  District 
of  the  Kootenai  National  Forest 
produced  areas  of  wind-thrown  timber. 
The  Rexford  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
sawtimber  in  the  affected  area. 

The  District  Ranger  has  determined, 
through  a  Decision  Memo  and 
environmental  analysis  in  the 
supporting  project  file,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  area  afiected  must  be 
accomplished  quickly  to  avoid  further 
deterioration  of  sawtimber,  and  reduce 
the  risk  of  wildfire. 

EFFECTIVE  DATE:  Elective  on  July  9. 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Drew  Bellon;  Rexford  District  Ranger; 
Kootenai  National  Forest:  1299  HWY.  93 
North;  Eureka,  MT  59917.  Telephone: 
406-296-2536. 

SUPPLEMENTARY  INFORMATION:  Severe 
windstorms  in  the  fall  of  1991  damaged 
approximately  15  acres  of  timber  in  the 
Little  North  Fork  area.  The  wind-thrown 
timber  is  located  within  lands 
designated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  12  (Kootenai  Forest 
Plan,  September  1987).  In  the  winter  of 
1991,  the  Rexford  District  Ranger 
proposed  salvage  of  wind-damaged 
timber  from  the  Little  North  Fork  Area. 
The  proposal  is  designed  to  meet  the 


following  needs:  (l)  Recover  dead  and 
dying  timber  beibre  it  loses  its 
commercial  value.  (2)  rehabilitate  the 
affected  timber  stands,  and  (3)  reduce 
the  potential  for  wildfire  by  reducing 
fuel  loading.  An  interdisciplinary  team 
was  convened,  and  scoping  began  in 
1992.  Two  alternatives  were  analyzed: 
no  treatment  (no  action)  and  a  salvage 
and  rehabilitation  proposal  (proposed 
action). 

The  selected  alternative  will  salvage 
approximately  90,000  board  feet  of  dead 
and  damaged  timber  from 
approximately  15  acres.  All  salvage 
areas  are  accessible  from  existing  roads; 
no  road  construction  or  reconstruction 
will  occur. 

The  sale  and  accompanying  work  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the  fuel 
accumulations  and  to  recover 
merchantable  sawtimber  before  it 
deteriorates  and  removal  becomes 
infeasible.  To  expedite  implementation 
of  this  decision,  procedures  outlined  in 
36  CFR  217.4(a)(ll)  are  being  followed. 
Under  this  Regulation  the  following 
may  be  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  •  *  *  severe  wind  •  *  •  when  the 
Regional  Forester  *  *  *  determines  and 
gives  notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  pt^. 

Based  upon  the  information  presented 
in  the  Little  North  Fork  Blowdown 
Salvage  Project  File  and  Decision 
Memo,  I  have  determined  that  good 
cause  exists  to  exempt  this  decision 
from  administrative  review.  Therefore, 
upon  publication  of  this  notice,  this 
project  will  not  be  subject  to  review 
under  36  CFR  part  217. 

Dated:  July  1, 1993. 

Jack  A.  BlackweU, 

Acting  Deputy  Regional  Forester,  Northern 
Region. 

(FR  Doc.  93-16231  Filed  7-6^93;  8:45  am] 
WUINQ  CODE  S410-11-M 


Prichard  Project  Area,  Idaho 
Panhandle  National  Forests,  Shoshone 
County,  ID;  Intent  to  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  timber  harvest, 
reforestation,  road  construction  and 
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closures,  precommercial  thinning,  and 
watershed/fisheries  habitat 
enhancement  projects  in  the  Prichard 
Creek  watershed.  The  area  is  located 
approximately  12  air  miles  north  of 
Wallace,  Idaho  and  42  air  miles  east  of 
Coeur’d  Alene,  Idaho.  Management 
activities  would  be  administered  by  the 
Idaho  Panhandle  National  Forests, 
Wallace  Ranger  District,  Shoshone 
County,  Idaho. 

The  proposals'  actions  to  harvest, 
reforest  and  precommercially  thin 
timber  stands,  construct  and  reconstruct 
roads,  and  close  roads  are  being 
considered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  The  purpose  and  need  for 
the  proposed  action  is  to  promote 
timter  resource  health,  contribute  to 
furnishing  timber  to  local  lumber  mills, 
contribute  to  watershed  recovery,  and 
initiate  a  trend  toward  improvement  of 
fisheries  habitat.  This  project-level  EIS 
will  tier  to  the  Idaho  Panhandle 
National  Forests  Land  and  Resource 
Management  Plan  (Forest  Plan)  and 
final  EIS  (September,  1987),  which 
provides  overall  guidance  of  all  land 
management  activities  on  the  Idaho 
Panhandle  National  Forests,  including 
timber  and  road  management. 

DATES:  The  agency  invites  written 
comments  and  suggestions  on  the  issues 
and  management  opportunities  in  the 
area  being  analyzed.  For  more  effective 
use,  comments  should  be  sent  to  the 
agency  on  or  before  August  23. 1993. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  a  request  to  be 
placed  on  the  project  mailing  list  to 
Steve  E.  Williams,  District  Ranger.  Idaho 
Panhandle  National  Forests,  Wallace 
Ranger  District.  Box  14,  Silverton, 

Idaho. 83867-0014. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Garringer,  Planning  Staff  Officer,  Idaho 
Panhandle  National  Forests,  Wallace 
Ranger  District,  Phone:  (208)  752-1221. 
SUPPLEMENTARY  INFORMATION:  Timber 
harvest  and  reforestation  is  proposed  on 
approximately  2,794  acres  of  forested 
land  which  has  been  designated  as 
suitable  for  timber  management  by  the 
Idaho  Panhandle  National  Forests  Plan. 
The  timber  harvest  operations, 
precommercial  thinning,  and  general 
administration  of  National  Forest  lands 
will  require  reconstruction  or 
reconditioning  of  approximately  27.1 
miles  of  existing  roads,  and  construction 
of  approximately  21.56  miles  of  new 
road.  Road  closures  involve  closing  the 
21.56  miles  of  new  roads  and  73  miles 
of  existing  roads  to  wheeled  vehicles 


year-round.  To  propagate  future  timber 
volumes  appitndmately  893  acres  are 
proposed  for  precommercial  thinning. 

Tne  purpose  and  goals  for  the 
proposM  project  are  to  (1)  provide  a 
sustained  timber  yield  that  is  responsive 
to  local  industry  and  national  needs;  (2) 
initiate  harvesting  of  timber  stands 
created  by  the  1910  fire  to  better 
distribute  the  harvest  and  provide  for 
future  age  class  distribution;  (3)  manage 
the  forest’s  resources  to  protect  against 
insect  and  disease;  (4)  maintain  high 
water  quality  for  fisheries  habitat 
protection,  water  based  recreation, 
public  water  supplies,  and  be  within 
state  water  quality  standards;  (5) 
manage  resource  development  to  protect 
the  integrity  of  stream  channel  systems; 
and  (6)  manage  fisheries  habitat  to 
provide  a  carrying  capacity  that  will 
allow  an  increase  in  me  Forests’  trout 
population.  Additionally,  the  purpose  of 
road  construction  and  reconstruction  is 
to  facilitate  access  to  the  timber  stands 
to  be  harvested. 

The  project  area  is  approximately 
29,740  acres  in  size  and  takes  into 
account  7,988  acres  of  other  public  and 
private  lands  located  in  T49N,  R4E,  Sec. 
1, 2,  and  12,  Boise  Meridian;  T49N,  R5E, 
Sec.  1-18, 20-28,  and  33-36,  Boise 
Meridian;  T49N,  R6E.  Sec.  5-8, 16-20, 
and  29-31,  Boise  Meridian;  T50N,  R4E, 
Sec.  21-29,  and  33-36,  Boise  Meridian 
and  T50N,  R5E,  Sec.  19.  and  28-33, 
Boise  Meridian  are  included. 

Because  of  the  potential  for  significant 
impacts  resulting  fit)m  the  proposed 
action  (as  defined  by  40  CFR  1508.27) 
an  environmental  impact  statement  will 
be  prepared.  The  proposed  actions  are 
consistent  with  Forest  Plan  guidance  for 
management  activities  in  the  potentially 
afiected  areas.  The  potentially  affected 
area  is  within  the  following 
Management  Areas: 

Management  Area  1:  (62%  of  project 
area)  Consists  of  lands  designated  for 
timl^r  production.  These  lands  are  to  be 
managed  for  long-term  production  of 
commercially  valuable  wood  products 
as  well  as  provide  for  soil  protection, 
wildlife  habitat,  dispersed  recreation 
opportunities  and  visual  quality 
objectives. 

Management  Area  4:  (21%  of  project 
area)  Consists  of  lands  designated  for 
timber  production  with  big  game  winter 
range.  The  goal  is  to  manage  big  game 
winter  range  to  provide  forage  to 
support  projected  big  game  habitat 
needs,  through  scheduled  timber 
harvest  and  permanent  forage  areas. 

Management  Area  6:  (5%  of  project 
area)  Consists  of  lands  designated  for 
timl^r  production  within  important  big 
game  summer  range.  Management  goals 
are  to  provide  big  game  summer  range 


and  forage  to  support  projected  big  game 
habitat  needs. 

Management  Area  9:  (11%  of  project 
area)  Consists  of  areas  mainly  unsuited 
for  timber  production  in  which  are 
located  isolated  lands  capable  of  timber 
production.  The  management  goals  are 
to  maintain  and  protect  existing 
improvements  and  other  resource 
production  potentials  while  meeting 
visual  quality  objectives. 

Management  Area  16:  (1%  of  project 
£irea)  Consists  of  areas  with  distinctive 
resoiirce  values  and  characteristics  that 
are  comprised  of  an  aquatic  ecosystem 
and  adjacent  upland  areas  that  have 
direct  relationships  with  the  aquatic 
system. 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  the 
“no-action"  alternative,  which  would 
leave  the  analysis  area  in  its  existing 
condition  and  defer  all  timber  harvest 
and  associated  road  building  activities. 
Other  alternatives  will  examine  timber 
harvest  and  road  construction  in 
different  locations  and  varied  cutting 
methods  and  timber  management 
intensities  to  achieve  the  purpose  of  the 
proposed  action. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternative.  Past,  present, 
and  projected  activities  on  other  land 
ownerships  and  National  Forest  lands 
are  to  be  considered.  Tlie  EIS  will 
disclose  the  analysis  of  site-specific 
mitigation  measxires  and  their 
effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7).  In  addition,  the  public  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  afiected  by  the 
proposed  action.  No  public  meetings  are 
scheduled  at  this  time. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives. 

Some  public  comments  have  already 
been  received  about  the  proposed 
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project  area.  The  following  preliminary 
issues  have  been  identified  so  far: 

1.  The  effect  of  harvest  type  and 
locations  on  the  visual  quality. 

2.  The  effect  that  forest  insect  and 
disease  have  on  timber  production. 

3.  The  effect  that  the  proposal  may 
have  on  water  quality,  fishery  resources 
and  ^arian  habitat. 

4.  Ine  effects  that  roads  can  have  on 
other  resources  such  as  water  quality, 
wildlife  and  recreation. 

5.  The  cumulative  effects  of  past 
timber  harvesting. 

6.  The  effects  of  project  work  on 
wildlife  species. 

7.  The  cumulative  effects  on  soils  and 
their  productivity.  Other  issues 
commonly  associated  with  timber 
harvesting  and  road  construction 
include:  effects  on  cultural  resources, 
water  quality,  old  growth,  and  scenic 
values.  This  list  may  be  verified, 
expanded,  or  modified  based  on  public 
scoping  for  this  proposal. 

Tne  l^ft  EIS  is  expected  to  the  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  August,  1993.  At  that  time, 
the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA’s  notice  of  availability 
appears  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
the  management  of  the  Prichard  project 
area  participate  at  that  time.  The  Final 
EIS  is  scheduled  to  be  completed 
December,  1993. 

The  Forest  Service  believes,  at  this 
stage,  it  is  important  to  give  reviewers 
notice  of  several  court  rulings  related  to 
'public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objectives  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  Model,  803  F.2d  016, 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
scoping  comment  period  so  that 
substantive  comment  and  objectives  are 
made  available  to  the  Forest  Service  at 


a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  I  will 
make  my  decision  regarding  this 
proposal  based  on  consideration  of 
public  comments  and  responses, 
environmental  consequences  discussed 
in  the  EIS,  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 

My  address  is  Idaho  Panhandle  National 
Forests.  Wallace  Ranger  District,  Box  14, 
Silverton,  Idaho  83867-0014. 

Dated:  June  30, 1993. 

Steve  E.  Williuns, 

District  Panger,  Wallace  Banger  District, 
Idaho  Panhandle  National  Forests. 

[FR  Doc.  93-16293  Filed  7-8-93;  8:45  am] 
BIUJNG  COOC  3410-11-M 


Soil  Conservation  Service 

Upper  Killbuck  Creek  Watershed,  OH; 
Finding  of  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  ^rvice  Guidelines  (7  CFR 
part  650),  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Upper  Killbuck  Creek  Watershed, 
Wayne,  Medina,  and  Holmes  Counties, 
Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Branco.  State  Conservationist, 
Soil  Conservation  Service,  200  North 
High  Street,  room  522,  Columbus,  Ohio 
43215,  telephone  (614)  469-6962. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 


findings,  Joseph  C  Branco,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
ehvironmental  impact  statement  are  not 
needed  for  this  project. 

This  supplement  number  two  to  the 
original  plan  adds  water  quality  as  a 
purpose.  ’The  planned  works  of 
improvement  include  providing 
tecnnical  assistance  for  the  installation 
of  100  animal  waste  management 
systems. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  l^n  forwarded  to  the 
Environmental  Protection  Agency  and 
to  various  federal,  state,  an  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Robert  L.  Burris, 
Water  Resources  Planning  Staff  Leader. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

“(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — ^Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  sate  and 
local  ofTicials.)’’ 

Dated:  June  29, 1993. 

Joseph  C.  Branco, 

State  Conservationist. 

IFR  Doc.  93-16221  Filed  7-8-93;  8:45  amj 
BHJJNG  CODE  3410-ia-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  12-92] 

Foreign-Trade  Zone  79— Tampa,  FL, 
Application  for  Expansion; 

Amendment  of  Application 

The  pending  application  of  the  City  of 
Tampa,  Florida,  grantee  of  FTZ  79, 
requesting  authority  to  expand  its  zone 
in  Tampa,  Florida  (Docket  12-92,  filed 
4/20/92,  57  FR  19596,  5/7/92  and 
amended  on  5/24/93, 58  FR  31362, 6/2/ 
93),  has  been  further  amended. 

'The  initial  application  requested 
authority  to  expand  the  zone  to  include 
five  new  sites  and  delete  existing  Site  1 
at  the  Tampa  International  Center.  This 
amendment  requests  that  Site  1  not  be 
deleted  from  the  zone  project  based  on 
changed  circumstances. 

The  comment  period  is  reopened 
until  August  23. 1993. 
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Dated:  July  2, 1993 
John  |.  Da  Ponte,  Jr., 

Executive  Secretaiy. 

IFR  Doc  93-16351  Filed  07-08-93;  8:45  am) 
BIUMO  CODE:  3S10-OS-P 


[Docket  26-93] 

Foreign-Trade  Zone  22— Chicago,  IL, 
Application  for  Subzone;  Sanofi 
Winthrop  Warehouse/Distribution 
Facility,  Des  Ptalnes,  IL 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Illinois  International  Port 
District,  grantee  of  FTZ  22,  requesting 
special-purpose  subzone  status  for  the 
warehouse/distribution  facility  of  Sanofi 
Winthrop  L.P.  (joint  venture  between  Elf 
Sanofi  (France)  and  Sterling  Winthrop 
Inc.,  a  subsidiary  of  Eastman  Kodak 
Company)  in  Des  Plaines,  Illinois, 
within  the  Chicago,  Illinois,  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
‘regulations  of  the  Board  (15  CHI  part 
400).  It  was  formally  filed  on  June  28, 
1993. 

Sterling  Winthrop  is  a  global 
pharmaceutical  firm  whose  primary 
product  lines  include:  diagnostic 
imaging  agents,  hormonal  products, 
cardiovasculars,  analgesics, 
antihistamines  and  muscle  relaxants.  In 
1991,  Sterling  Winthrop  and  Elf  Sanofi, 
a  French  pharmaceutical  and  health 
care  products  compemy,  formed  the 
Sanofi  Winthrop  alliance  to  jointly 
develop,  manufacture  and  market 
products  worldwide.  This  proposal  is 
part  of  an  overall  company  cost 
reduction  effort.  Subzone  applications 
are  pending  for  other  company  plants  in 
Barceloneta,  Puerto  Rico  (FTZ  Doc.  18- 
93,  58  FR  29192,  5-19-93);  Rensselaer, 
New  York,  (FTZ  Doc.  22-93,  58  FR 
33254, 6-16-93);  and  McPherson, 
Kansas  (FTZ  Doc.  24-93,  58  FR  33609, 
6-18-93). 

Sanofi  Winthrop’s  Illinois  facility  (7 
acres,  86,000  sq.  ft.)  is  located  at  200 
East  Oakton  Street,  Des  Plaines,  in  the 
northeast  metropolitan  Chicago  area. 
The  facility  (50  employees)  is  the 
company’s  primary  export/import 
distribution  center  for  finished 
products.  Pharmaceutical  products 
manufactured  under  zone  procedures  at 
the  company’s  U.S.  plants  would  be 
shipped  to  the  Des  Plaines  facility  in 
zone  status.  Certain  finished  products 
produced  at  Elf  Sanofi  plants  abroad 
may  be  imported  for  distribution.  The 
facility  is  also  used  for  assembly  of 
delivery  system  kits  and  promotional 


packages  for  finished  pharmaceutical 
products.  Foreign-sourced  materials 
include  packaging,  plastic  cases, 
medical  instrument^appliances  and 
parts  thereof,  medicaments,  and  other 
pharmaceutical  products. 

2^ne  procedures  would  exempt 
Sanofi  Winthrop  from  Customs  duty 
payments  on  foreign  materials  used  in 
production  at  other  company  plants 
with  sub2u>ne  status  for  export.  On 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rates  that  apply 
to  the  finished  products  (duty-fiee  to 
16.2%,  with  most  falling  in  the  6.3%- 
6.9%  range).  'The  duty  rates  on  foreign- 
sourced  items  range  finm  duty-free  to 
16.2  percent.  The  application  indicates 
that  zone  savings  will  help  improve  the 
international  competitiveness  of  the 
company’s  domestic  plants. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  7, 1993. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  September  22, 
1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office,  Room  1406,  55  East  Monroe 
St.,  Chicago,  Illinois  60603. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW,  Washington,  DO  20230. 

Dated:  June  30, 1993. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  93-16353  Filed  07-08-93;  8:45  am) 
BILUNQ  CODE:  3S10-OS^ 


Foreign-Trade  Zone  61 — San  Juan,  PR, 
Application  for  Subzone;  Sterling 
Pharmaceutical  Plant,  Barceloneta,  PR, 
Amendment  to  Application 

Notice  is  hereby  given  that  the 
application  submitted  by  the  Puerto 
ffico  Commercial  and  Farm  Credit  and 
Development  Corporation,  grantee  of 
FTZ  61,  requesting  special-purpose 
subzone  status  for  the  pharmaceutical 
products  manufacturing  facility  of 


Sterling  Pharmaceuticals,  Inc.  (Sterling) 
(subsidiary  of  Sterling  Winthrop  Inc.,  a 
subsidiary  of  Eastman  Kodak  Company) 
in  Barceloneta,  Puerto  Rico  (58  FR 
29192,  5/19/93),  has  been  amended  to 
expand  the  scope  of  products  that  could 
be  manufactured  under  zone  procedures 
to  include  cardiovascular,  oncological 
and  certain  other  diagnostic  products. 
The  application  includes  a  request  for 
manufacturing  authority  within  planned 
plant  expansion  facilities  (current — 
450,354  sq.ft.,  6  bldgs.;  proposed — 
568,085  sq.  ft.,  8  bldgs.). 

'The  application  remains  otherwise 
unchang^. 

The  comment  period  is  reopened 
until  August  23, 1993. 

Dated:  July  2, 1993 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc  93-16352  Filed  07-08-93;  8:45  am) 

BILUNQ  CODE:  SSIO-OS-B 


International  Trade  Administration 
[A-588-605] 

Cast  Iron  Pipe  Fitting  From  Japan; 
Intent  To  Revoke  Antidumping  Du^ 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
cast  iron  pipe  fittings  from  Japan. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  later  than  July 
31, 1993. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Woods,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  £X3  20230, 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  6, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  cast  iron 
pipe  fittings  ftom  Japan  (52  FR  25281). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  order  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
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is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidiunping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3).  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 

31, 1993,  we  shall  conclude  that  ^e 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19  , 
CFR  353.25(d)(4)(i). 

Dated;  July  1. 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doa  93-16341  Filed  7-6-93;  8:45  am) 
BIUJNO  CODE  3610-OS-M 


[A-588~404] 

Fabric  Expanded  Neoprene  Laminate 
From  Japan;  Intent  to  Revoke 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUmiARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
fabric  expanded  neoprene  laminate  from 
Japan.  Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
July  31. 1993. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Hastings  or  John  Kugelman,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 

U.S.  Department  of  Commerce. 
Washington.  DC  20230,  telephone:  (202) 
482-3601. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  July  19, 1985,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  fabric 
expanded  neoprene  laminate  from  Japan 
(50  FR  29466).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  fom  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  ffie  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31. 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3),  (4).  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 

31. 1993,  we  shall  conclude  that  ffie 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

’This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated;  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-16340  Filed  7-8-93;  8:45  ami 
BIUMG  CODE  3610-OS-M 


[A-607-5021 

Pistachio  Nuts  From  Iran;  Intent  To 
Revoke  Antidumping  Dufy  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 


revoke  the  antidumping  duty  order  on 
pistachio  nuts  from  Iran.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Turoscy  or  John  Kugelman, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington.  DC  20230,  telephone:  (202) 
482-3601. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  17, 1986,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  pistachio 
nuts  from  Iran  (51  FR  25922).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  ffie  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3).  (4).  (5),  and  (6)  of 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 

31, 1993,  we  shall  conclude  that  ffie 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

'This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-16338  Filed  7-8-93;  8:45  am] 
BUJJNG  CODE  3610-OS-M 


SUMMARY:  ’The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
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[A-63S-801] 

Solid  Urea  From  Kyrgyzstan;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  firom  Kyrgyzstan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31. 1993. 
EFFECTIVE  DATE:  July  9.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  June  29, 1992,  the  order  was 
transferred  to  Kyrgyzstan  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  ffie  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§353.2(k)(3).  (4).  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  E)C  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 


with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 
31, 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-16343  Filed  7-A-93;  8:45  am) 
BILLING  CODE  3S10-OS-U 


(A-641-601] 

Solid  Urea  From  Moldova;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Moldova.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 
EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  June  29, 1992,  the  order  was 
transferred  to  Moldova,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  'The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 


§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)  (3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 
31, 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated;  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-16344  Filed  7-8-93;  8:45  am] 
BILUNO  CODE  3610-OS-M 


[A-485-601] 

Solid  Urea  From  Romania;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Romania.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 

EFFECTIVE  DATE:  July  9,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Askey  or  Wendy  Frankel,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  Romania  (52  FR  26367).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Ckimmerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 
31, 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

|FR  Doc.  93-16345  Filed  7-8-93;  8:45  am] 
BILUNG  CODE  3610-0S-M 


[A-844-801) 

Solid  Urea  From  Uzbekistan;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 


solid  urea  from  Uzbekistan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  June  29, 1992,  the  order  was 
transferred  to  Uzbekistan,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 
31, 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

'This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 


Dated:  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-16350  Filed  7-8-93;  8:45  amj 
MLUNG  CODE  3610-OS-M 


[A-823-801] 

Solid  Urea  From  Ukraine;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
Antidumping  Duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Ukraine.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 
EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance,  ‘ 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  June  29, 1992,  the  order  was 
transferred  to  Ukraine,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  ’The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)  (3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 
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Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31. 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 

31, 1993,  we  shall  conclude  that  ^e 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1. 1993. 

Roland  L.  MacDonald. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-16349  Filed  7-8-93;  8:45  am] 
BiLUNO  CODE  3B10-DS-M 


[A-843-601] 

Solid  Urea  From  Turkmenistan;  Intent 
to  Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

summary:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Turkmenistan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 
EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 

U.S.  Department  of  Commerce. 
Washington.  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 
On  June  29. 1992,  the  order  was 
transferred  to  Turkmenistan,  among 
other  states,  when  the  Department 
transferred  the  antidumping  duty  order 
on  solid  urea  fr'om  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 


to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
$  353.25(d)(4)  of  ^e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  tMs  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3).  (4),  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order.  Seven  copies 
of  any  such  objections  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31. 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 

31, 1993,  we  shall  conclude  that  ^e 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-16348  Filed  7-8-93;  8:45  am] 
MLLINO  CODE  3610-OS-II 


[A-842-801] 

Solid  Urea  From  Tajikistan;  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Tajikistan.  l5omestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 
EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 


International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14. 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  Jime  29, 1992,  the  order  was 
transferred  to  Tajikistan,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  n(H  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  ^e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objection 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 

31, 1993,  we  shall  conclude  that  ^e 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-16347  Filed  7-8-93;  8:45  am] 
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IA-a21-801] 

Solid  Urea  From  Russia;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administradon/Impoit  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  ordor. 

summary:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Russia.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  nolater  than  July  31, 1993. 
EFFECTIVE  GATE:  July  9. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
Internationa  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washin^on,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  June  29, 1992,  the  order  was 
transferred  to  Russia,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidiunping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
$  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 


with  the  Department’s  notice  of 
opportunity  to  request  administrative 
reriew  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 
31. 1993,  we  shall  conclude  that  ffie 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-16346  Filed  7-8-93;  8:45  am] 
MUMO  CODE  aSIO-OS-M 


(A-834-801] 

Solid  Urea  From  Kazakhstan;  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  tmler. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Kazakhstan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 
EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  Jxme  29, 1992,  the  order  was 
transferred  to  Kazakhstan,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  Ifre 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 


§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  tffis  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)  (3).  (4).  (5).  and  (6)  of  the 
Department’s  relations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order.  Seven  copies 
of  any  such  objections  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31. 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 
31. 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-16342  Filed  7-8-93;  8:45  am] 
BNJJNO  COOC  aSIO-OS-M 


(A-831-801] 

Solid  Urea  From  Armenia  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Armenia.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 

U.S.  Department  of  Commerce, 
Washington.  DC  20230,  telephone:  (202) 
482-4114. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  June  29, 1992,  the  order  was 
transferred  to  Armenia,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  &e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  tUs  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)  (3).  (4).  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order.  Seven  copies 
of  any  such  objections  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 

31, 1993,  we  shall  conclude  that  ^e 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR353.25(d)(4)(i). 

Dated:  July  1. 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-16334  Filed  7-6-93;  8:45  am] 
BIUJNO  oooc  »ie-OS-M 


[A-<88-0411 

Synthetic  Methionine  From  Japan; 

Intent  to  Revoke  Antidumping  nnding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  ([Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on 
synthetic  methionine  from  Japan. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  later  than  July 

31. 1993. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Askey  or  Wendy  Frankel,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  10, 1973,  the  Treasury 
Department  published  an  antidumping 
finding  on  synthetic  methionine  from 
Japan  (38  FR  18382).  ’The  Department  of 
Commerce  (the  Department)  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidiimping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  me  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)  (3).  (4),  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 


31, 1993,  we  shall  conclude  that  the 
finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1. 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-16339  Filed  7-8-93;  8:45  am] 
MLUNG  CODE  3610-08-M 


[A-832-801] 

Solid  Urea  From  Azerbaijan  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Azerbaijan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 
EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 

U.S.  Department  of  Commerce, 
Washington.  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: . 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidiunping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  June  29, 1992,  the  order  was 
transferred  to  Azerbaijan,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.^  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  ’The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  reqvured  by 
§  353.25(d)(4)  of  foe  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 
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Opportunity  to  (%ject 

No  later  than  July  31, 1993.  domestic 
interested  parties,  as  defined  in 
§3S3.2(k)(3).  (4).  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
anitdumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31. 1993,  or  domestic 
interested  parties  do  not'object  to  the 
Department’s  intent  to  revoke  by  July 

31, 1993,  we  shall  conclude  that  ^e 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc  93-16335  Filed  7-«-93;  8:45  am] 
aajjNO  coot  siia-os-M 


[A-82a-801] 

Solid  Urea  From  Belarus  bdent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Order. 

SUMMABY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Belarus.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31, 1993. 
EFFECTIVE  DATE:  July  9, 1993.  - 

FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance, 
Internationa  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  MFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Conunerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  frnm  the  U.S.S.R.  (52  FR  26367). 
On  June  29, 1992,  the  order  was 


transferred  to  Belarus,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  ’The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  (he  Depa^ent’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

OppcHlunity  to  Object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§353.2(K)(3).  (4),  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 

31, 1993,  we  shall  conclude  that  ffie 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  1. 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-16336  Filed  7-8-93;  8:45  am] 
BHJJNO  CODE  aSIO-OS-M 


[A-833-801] 

Solid  Urea  From  Georgia;  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
solid  urea  from  Georgia.  Domestic 


interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  July  31. 1993. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  O.  Barlow  or  Zev  Primor,  Office 
of  Antidumping  Compliance. 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  14, 1987,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R.  (52  FR  26367). 

On  Jime  29, 1992,  the  order  was 
transferred  to  Georgia,  among  other 
states,  when  the  Department  transferred 
the  antidumping  duty  order  on  solid 
urea  from  the  U.S.S.R  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  (57  FR  28828).  ’The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations.  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  object 

No  later  than  July  31, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)  (3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  July  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  July 

31, 1993,  we  shall  conclude  that  ffie 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 
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Dated:  July  1, 1993. 

Roland  L  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-16337  Filed  7-8-93;  8:45  am) 
aaiJNQ  coos  Mia-oa-n 


[Oockot  No.  930635-3135] 

New  Cooperative  Program  to  Establish 
and  Operate  “American  Business 
Centers"  in  the  Newly  Independent 
States  of  the  Former  Soviet  Union 

AGENCY:  International  Trade 
Administration.  Department  of 
Commerce. 

ACTION:  Notice. 

SUMMARY:  In  Title  ID.  section  301  of  the 
Freedom  for  Russia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Support  Act  of  1992 
(FREEDOM  Support  Act).  Congress  calls 
for  the  establishment  of  “American 
Business  Centers",  hereafter  referred  to 
as  “Centers”,  in  the  Newly  Independent 
States  of  the  former  Soviet  Union  (NIS). 
The  International  Trade  Administration 
(ITA)  is  soliciting  competitive 
applications  to  establish  and  operate  the 
Centers  for  approximately  a  three-year 
period. 

The  Centers  will  provide  a  broad 
range  of  business  development  and 
facilitation  services  to  United  States 
companies  in  the  NIS.  Services 
provided  by  the  Centers  will  be 
designed  to  encourage  more  U.S.  firms 
to  explore  opportimities  for  trade  and 
investment  in  the  NIS  and  to  assist  U.S. 
firms  to  conduct  business  in  the  NIS 
more  effectively.  Services  will  include 
as  appropriate:  Telecommunications: 
short-term  rental  of  office  space; 
facilities  and  services  to  support 
business  meetings,  seminars,  and 
product  display  and  demonstration; 
secretarial  services;  photocopying; 
business  counselling  on  NIS  markets; 
matchmaking;  arranging  appointments 
with  NIS  business  contacts;  and 
translation  and  interpretation. 

The  Centers  also  will:  Gather  and 
prepare  commercial  information  (e.g. 
market  research,  trade  and  investment 
leads,  etc.)  for  broad  dissemination  to 
the  U.S.  business  community  through 
ITA  channels;  cooperate  with  ITA  to 
promote  the  expansion  of  U.S.  trade  and 
investment  in  the  NIS;  cultivate  close 
contacts  with  local  NIS  firms  and  help 
them  develop  trade  and  investment  ties 
with  U.S.  firms;  and  serve  as  a  venue  for 
business-related  training  activities  for 
NIS  firms  conducted  by  U.S. 
orgwizations. 

The  Centers  will  be  established  in 
various  locations  in  the  NIS  in  order  to 


enable  U.S.  firms  to  conduct  business  in 
the  substantially  decentralized  NIS 
economy.  The  Centers  supported  under 
the  terms  of  this  notice  vriU  be  located 
in  NIS  cities  or  regions  that  constitute 
promising  markets  for  U.S.  exports  and 
investment  but  that  are  not  locations 
where  Centers  will  be  established  and 
operated  directly  by  ITA’s  U.S.  k 
Foreign  Commercial  Service  (US&FCS). 
NIS  cities  in  which  US&FCS-operated 
Centers  will  be  located  are:  St. 

Petersburg  and  Vladivostok  (Russia): 

Kiev  (Ukraine):  Almaty  (Kazakhstan); 
and  Tashkent  (Uzbekistan). 

In  ITA's  view,  the  best  prospects  for 
location  of  Centers  supported  imder  this 
notice  will  be  those  NIS  cities  in  which 
the  prospects  for  development  of  U.S. 
trade  and  investment  are  good  but  in 
which  business  services  to  support  such 
commercial  development  are  lacking  at 
present.  Examples  of  such  NIS  cities  in 

{>riority  order  include  (but  are  not 
imited  to):  Tyumen  (Russia),  Nizhni 
Novgorod  (Russia).  Yekaterinburg 
(Russia),  Kazan  (Russia).  Minsk 
(Belarus),  Novosibirsk  (Russia), 
Volgograd  (Russia). 

DATES:  ITA  will  accept  only  those 
applications  which  are  received  no  later 
than  3  p.m.  E.D.T.  on  August  23. 1993. 
ADDRESSES:  To  obtain  a  copy  of  the 
application  kit.  please  send  a  written 
request  with  a  self-addressed  mail  label 
to:  Russia-NIS  Program  Office,  U.S.  k 
Foreign  Commercial  Service,  room 
1235,  HCHB,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Requests  for  application  kits  also  may 
be  faxed  to  202-482-2456.  Only  one 
application  kit  will  be  provided  to  each 
organization  requesting  it,  but  the  kit 
may  be  reproduced  by  the  requester.  All 
forms  necessary  to  submit  an 
application  will  be  included  in  the 
application  kit. 

^mpleted  applications  should  be 
sent  to  the  Russia-NIS  Program  Office, 
U.S.  &  Foreign  Commercial  Service, 
room  1235,  HCHB,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  wishing  further  information 
should  contact  Mr.  Barry  Friedman, 
Director,  Russia-NIS  Programs  Office, 
U.S.  k  Foreign  Commercial  Service,  U.S. 
Department  of  Commerce,  room  1235, 
HQiB,  Washington,  DC  20230, 
telephone:  (202)  482-2902  or  482-2179. 
SUPPLEMENTARY  INFORMATION:  Program 
Authority:  The  program  to  establish  the 
Centers  was  authorized  by  Section  301 
of  the  Freedom  Support  Act.  Pursuant  to 
section  632(b)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended,  (the  “Act") 
funding  for  the  program  will  be 
provided  by  the  U.S.  Agency  for 


International  Development  (USAID). 
Pursuant  to  an  agreement  with  USAID, 
ITA  will  award  financial  assistance  and 
administer  the  program  imder  the 
authority  contained  in  section  635(b)  of 
the  Act. 

Eligible  Countries:  The  following  NIS 
countries  are  eligible  to  be  locations  of 
the  Centers  supported  under  this  notice: 
Russia,  Ukraine,  Belarus,  Moldova, 
Georma,  Armenia.  Kyrgyzstan, 
Uzbeustan,  Kazakhstan.  Tajikistan,  and 
Turkmenistan. 

Eligible  Applicants:  United  States 
citizens,  for-profit  firms,  non-profit 
organizations,  non-Federal  government 
agencies,  industry  and  trade 
associations,  and  educational 
institutions  are  eligible  to  apply.  An 
enterprise  which  includes  or  intends  to 
include  participation  of  host  country 
citizens  or  entities  will  be  consider^  an 
eligible  applicant  so  long  as  the 
applicant  is  and  will  remain,  throughout 
the  award  period,  controlled  by  citizens 
or  entities  of  the  United  States. 

Funding  Guidelines:  Since  it  is 
anticipated  that  ITA  will  be  involved  in 
the  implementation  of  each  project  for 
which  an  award  is  made,  the  funding 
instrument  for  the  program  will  be  a 
cooperative  agreement. 

Each  cooperative  agreement  under 
this  program  will  not  exceed  $1,000,000 
regardless  of  the  duration  of  the  award. 
Funds  for  each  cooperative  agreement 
will  be  dispersed  incrementally  over  the 
period  of  time  required  to  complete  the 
scope  of  work,  but  no  funds  will  be 
provided  beyond  three  years  from  the 
date  of  the  award.  Funding  beyond  the 
initial  increment  of  funds  will  be 
contingent  upon  satisfactory 
performance  of  the  recipient  and  at  the 
sole  discretion  of  ITA. 

The  total  amount  of  funds  available 
for  awards  under  this  notice  in  FY 1993 
is  $2  million.  It  is  anticipated  that  a 
minimum  of  two  cooperative 
agreements  will  be  awarded  to  eligible 
entities  for  the  program  in  1993  for 
Russia.  Subject  to  availability  of 
funding,  the  Department  intends  to 
make  available  an  additional  $5  million 
for  award  in  FY  1994.  It  is  anticipated 
that  a  minimum  of  five  cooperative 
agreements  will  be  awarded  to  eligible 
entities  for  the  program  in  1994  for 
Russia  and  other  eligible  NIS  coimtries. 
Applications  not  selected  for  funding  in 
FY  1993  will  be  carried  over  and  be 
evaluated  for  possible  funding  in  FY 
1994  unless  the  applicant  requests 
otherwise. 

Eligible  entities  may  propose  the 
establishment  of  one  or  more  Centers. 
Applicants  must  submit  a  separate 
application  for  each  proposed  Center. 
E^  Center  will  be  ^ded  through  a 
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separate  cooperative  agreement.  Mora 
than  one  cooperative  agreement  may  be 
awarded  to  a  single  eli^ble  entity.  No 
more  than  one  Center  will  be  funded  in 
any  given  NIS  city.  ITA  reserves  the 
right  to  make  awards  in  such  a  way  as 
to  ens\ire  an  appropriate  geographical 
distribution  of  the  Centers  in  the  NIS. 

Applicants  must  supply  at  least  one 
fifth  (V^)  of  total  project  costs,  with  the 
Federal  portion  of  total  project  costs  to 
be  no  more  than  four  fi^s  (^).  A 
minimum  of  one  half  (Vi)  of  the  support 
supplied  by  the  applicant  must  be  in  the 
form  of  ca^  The  remaining  portion  of 
the  applicant’s  support  may  consist  of 
cash  or  in-ldnd  contributions  (goods  and 
services). 

Publication  of  this  notice  does  not 
constitute  an  obligation  by  the 
Department  of  Commerce  to  enter  into 
a  cooperative  agreement  with  any 
responding  entity. 

Applicetion  R^uirements: 
Competitive  application  kits  will  be 
available  from  the  Department  of 
Commerce  beginning  [insert  date  three 
calendar  days  after  publication  in  the 
Federal  Register].  Applicants  must 
submit  a  signed  original  and  two  copies 
of  the  application  and  supporting 
materials.  It  is  anticipated  that  it  will 
take  ten  weeks  to  process  applications 
and  make  awards. 

Evaluation  Criteria:  Consideration  for 
financial  assistance  imder  the  program 
will  be  based  on  the  following 
evaluation  criteria: 

(1)  QuaJity  of  Work  Plan:  Creativity 
and  innovation  displayed  by  the  work 
plan  while  at  the  same  time  being 
realistic: 

(2)  Qualifications  of  Applicant: 
Institution^,  personnel,  and  financial 
qualifications  of  the  applicant  to  cany 
out  the  work  plan; 

(3)  U.S.  Small  Business  Utility:  The 
degree  to  which  the  facilities  and 
services  of  the  Centers  will  be  accessible 
to  and  appropriate  for  U.S.  small 
businesses.  Specially  important  will  be 
the  extent  to  which  the  fe^  for  services 
are  affordable  for  small  U.S.  firms; 

(4)  Market  Potential  of  Locations:  This 
addresses  both  the  prospects  for 
development  of  U.S.  trade  and 
investment  in  an  NIS  city  or  region  for 
which  a  Center  is  propo^,  as  well  as 
the  applicant’s  demonstrated  familiarity 
with  the  market  conditions  in  the 
proposed  city  or  region; 

(5)  Project  Timetable:The  ability  of 
the  applicant  to  complete  major  stages 
in  the  scope  of  work  quickly, 
particularly  bringing  a  Center  into  the 
fully*operational  stage; 

(6)  S^lf-Sustainabuity:  The  likelihood 
that  a  proposed  Center  will  be  able  to 
continue  to  operate  on  a  self-sristaining 


basis  beyond  the  three-year  term  of  U.S. 
Government  financial  assistance; 

(7)  Cost-Effectiveness:  Reasonableness 
and  cost-effectiveness  of  the  itemized 
budget  to  carry  out  the  work  plan; 

For  purposes  of  the  selection  process, 
the  above  criteria  will  be  weighted  as 
follows;  criterion  (1)  will  be  worth  a 
maximum  of  40  (forty)  percent;  criterion 

(2)  will  be  worth  a  maximum  of  20 
(twenty)  percent:  criterion  (3)  will  be 
worth  a  maximiun  of  15  (fifteen) 
percent;  criterion  (4)  will  be  worth  a 
maximum  of  10  (ten)  percent;  criteria  (5) 
through  (7)  will  be  worth  a  maximum  of 
5  (five)  percent  each. 

Selection  Procedure 

Each  application  will  be  evaluated  by 
one  or  more  review  panels  qualified  to 
evaluate  applications  submitted  under 
the  program.  Applications  will  be 
evaluated  on  a  competitive  basis  in 
accordance  with  the  evaluation  criteria 
set  forth  above.  Awards  will  be  based  on 
highest  total  accumulated  score  and 
geographic  location. 

Notifications 

All  applicants  are  advised  of  the 
following: 

(1)  Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
fimding. 

(2)  If  applicants  incur  any  costs  prior 
to  an  awaj^  being  made,  they  do  so 
solely  at  their  oum  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  they  may  be  received,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  cover  pre-award  costs. 

(3)  If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  fiiture  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department  of  Commerce. 

(4)  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either. 

a.  The  delinquent  account  is  paid  in 
full; 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

c.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

(5)  All  applicants  must  submit  a 
completed  Form  CD-511, 

’’Certifications  Regarding  Debarment, 
Suspension  and  other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying”. 
Prospective  participants  (as  defined  at 


15  CFR  part  26,  section  105)  are  subject 
to  15  CHI  part  26,  ’'Nonprocurement 
Debarment  and  Suspension”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  C^  part  26,  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  Persons  (as 
defined  at  15  CFR  part  28,  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  the  use 
of  appropriated  funds  to  influence 
certain  Federal  contracting  and  financial 
transactions;”  the  lobbying  section  of 
the  certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater.  Any  applicant  that  has  paid  or 
will  pay  for  lobbying  using  any  funds 
must  submit  an  SF-LLL,  "Disclosiire  of 
Lobbying  Activities,”  as  required  imder 
15  CFR  part  28,  appendix  B. 

(6)  Recipients  snail  reqmre 
applicants/bidders  for  subgrants, 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
ExcIusion-LAwer  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-I.IJ.,  "Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Department  of  Commerce.  SF-LLL 
submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  the 
Department  of  Commerce  in  accordance 
with  the  instructions  contained  in  the 
award  document. 

(7)  A  false  statement  on  the 
application  may  be  grounds  for  fines  or 
imprisonment  as  provided  in  18  U.S.C. 
1001  and  denial  or  termination  of 
Federal  funding. 

(8)  All  recipients  and  subrecipients 
are  subject  to  all  applicable  Federal  laws 
and  Federal  and  CNspartment  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards.  For-profit 
organizations  shall  be  subject  to  OMB 
Circular  A-110  and  15  CFR  29a. 

(9)  All  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fiBud,  theft,  perjiuy,  or  other  matters 
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which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

(10)  Recipients  are  subject  to  the  Fly 
America  Act  (49  USCsec.  1517  as 
implemented  by  41 CFR  sec.  301-3.6). 

(11)  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  does  not  apply  to  this 
program. 

Dated:  July  6, 1993. 

Barry  Friedman 

Director,  US&’FCS/Russia-NIS  Program 
Office. 

(FR  Doc.  93-16325  Filed  7-6-93;  8:45  am] 
BiLLMa  cooa  asie-fp-u 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Rt)er 
Textile  Products  Produced  or 
Manufactured  In  Taiwan 

July  6. 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  July  13, 1993. 

FOR  FURTHER  S4FORaiATK)N  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(282)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6719.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  t^ift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53885,  published  on 
November  13, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 


of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  fm  the  Implementation 
of  Textile  Agreements. 

Committee  for  foe  hnpIementatioB  of  Textile 

Agreements 

July  6, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  foe  directive 
issued  to  you  on  November  6, 1992,  by  foe 
Chairman,  Committee  for  the  Implmnentation 
of  Textile  Agreements.  That  dire(rive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
pr^uced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
wUch  began  on  January  1, 1993  and  extends 
through  Dacembm  31, 1993. 

Effective  on  July  13, 1993,  you  are  directed 
to  amend  further  the  directive  dated 
November  6, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  bilateral  agreement,  effected  by 
exchange  of  notes  dated  August  21, 1990  and 
September  28, 1990: 


Category 

/Ukusted  twelve-month 
limit' 

Subleveis  in  Group  1: 
225/317/326  _ 

35,328,878  square  me- 

300/301/607  . 

isrs* 

1,678814  kilograms  of 

611  _ 

which  not  more  than 
1898,595  kilogranrte 
shall  be  in  Category 

300,  not  more  than 
1898,595  kilograms 
shall  be  in  Category 

301,  and  not  more 
than  1,398,595  kilo¬ 
grams  Shan  be  in 
Category  607. 

2,856,721  square  rrte- 

tors. 

613/614/615/617  ..... 

17,865,709  square  me- 

625/626/627/628/629 

tors. 

17,087,277  square  me- 

Within  Group  1  sub¬ 
group: 

314  . 

tors. 

26,179866  square  me- 

Sublevels  in  Group 

11: 

336  . . . 

tors. 

113,853  dozen. 

338^39  . . . . 

861,506  dozen. 

340  . ...» 

1,161,797  dozen. 

347/348  . 

1,523,982  dozen  of 

which  not  more  than 
1898832dozen 
shatt  be  in  Cat¬ 
egories  347-W/343- 
W». 

433  _ 

13,928  dozen. 

435  _ 

19,552  dozen. 

442  _ 

38,936  dozen. 

Category 


443  _ 

444  _ 

633/634/635 


638/639 

640  . 

642  . 

644  . 

647/648 


659-S^ _ 

Within  Group  II  sub¬ 
group: 

351  . . 

447/448  . . 

636  . . 

651  . . 


Acttusted  twelve-month 
lmit« 


47,354  numbers. 

126,588  numbers. 

1,602,180  dozen  of 
which  not  more  than 
958,317  dozen  shall 
be  in  Categories 
633/634  and  not 
more  than  817,817 
dozen  shall  be  in 
Category  635. 

6,215,074  dozen. 

947,576  dozen. 

803,635  dozen. 

1,071,574  numbers. 

5,085,241  dozen  of 
which  not  more  than 
5,084,491  dozen 
shaM  be  in  Cat¬ 
egories  647-W/646- 
W». 

1,808,265  kilograms. 


399,520  dozen. 
19,170  dozen. 
347,894  dozen. 
397,320  dozen. 


^The  limits  have  not  been  ac^tsted  to 
account  for  any  imports  exported  after 
December  31,  ^9&2. 

*  Category  347-W;  ortiy  HTS  numbers 
6203.1 9.10ik),  6203.19.4(^,  6203.22.3020, 
6203.42.4005, 

6203.42.4025, 

6203.42.4050, 

6210.40.2035, 

_  and  621182.0040;  Category 

346-W;  only  HTS  numbers  6204  12.0030, 
6204.19.3030,  6204.22.3040,  6204.22.3050, 
6204.62.3000, 

6204.62.4020, 

6204.62.4050, 

6204.69.3010, 

6211.20.1550, 

6211.42.0030  and  6217.90.0050. 

^Category  647-W:  only  HTS  numbers 
6203.23.00M,  820383.00^,  6203898030, 
6203.43.2500, 

6203.43.4020, 

6203.49.1500, 

6203.49.2040, 

6210.40.1035, 


620382.3030, 

6203.42.4015, 

6203.42.4045, 

6203.49.3020, 

621180.3010 


6204.29.4034, 

6204.62.4010, 

6204.62.4040, 

6204.62.4065, 

6210.50.2035, 


6203.42.4010, 

6203.42.4035, 

6203.42.4060, 

621180.1520, 


6204.62.4005, 

6204.62.4030, 

6204.62.4055, 

6204.69.9010, 

621180.6010, 


6203.43.3500, 

6203.43.4030, 

6203.498010, 

6203.498060, 

621180.1525, 


and  6211.33.0030;  Category 
HTS  numbers  6204.23.0040, 


620389.2035, 

6203.43.4010, 

6203.43.4040, 

6203.49.2030, 

6203.49.3030, 

6211.20.3030 
648-W;  only 
6204.23.0045, 

6204.29.4038, 

6204.63.3510, 

6204.63.3540, 

6204.69.2530, 

6204.69.3030, 

6211.20.1555, 
and  6217.90.0060. 

^Category  659-S:  only  HTS  numbers 
6112.31.0010,  6112.31.00^,  6112.41.0010, 
6112.41.0020,  6112.41.0030,  6112.41.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  writhin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 


6204898020, 

6204.63.2000, 

6204.63.3530, 

6204.69.2510, 

6204.69.2540, 

6204.698030, 

621180.6030, 


6204.29.2025, 

6204.63.3000, 

6204.63.3532, 

6204.698530, 

6204.69.2560, 

6210.50.1035, 

6211.43.0040 
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Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc  83-16326  Filed  7-6-93;  8:45  amj 
BtUJNQ  oooe  a81»-OB-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Uet;  Proposed  Additions 

AGENCY:  Committee  for  Ptirchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  August  9. 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlin^on,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41 CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  Im  required  to 
procure  the  commo^ties  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  ma)or  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  %vill  result  in 
authorizing  small  entities  to  furnish  the 


commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
coimection  with  the  conunodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  list^: 

Commodities 
Refill,  Ballpoint  Tape 
7510-01-357-6831 
7510-01-357-6832 
7510-01-357-6833 
7510-01-357-6834 
7510-01-357-6835 
7510-01-357-6836 

Nonprofit  Agency:  Kansas  City  Association 
for  the  Blind.  Kansas  City,  Missoiui. 

Tape,  Red 
7510-00-NIB-0068 
7510-00-NIB-0069 
7510-00-NIB-0070 

(Requirements  for  the  Fleet  and  Industrial 
Supply  Center,  Bremerton,  WA) 

Nonprofit  Agency:  Qncinnati  Association 
for  the  Blind,  Cincinnati,  Ohio. 

Box,  Shipping 
8115-00-117-8249 
Nonprofit  Agency:  National  Center  for 
Employment  of  the  Disabled,  El  Paso,  Texas. 

Services 

Janitorial/Custodial 
Basewide,  Homestead  Air  Force  Base. 
Florida 

Nonprofit  Agency:  Goodwill  Industries  of 
South  Florida,  Miami,  Florida. 
Janitorial/Custodial 
Illinois  Waterway  Visitor  Center,  Dee 
Beimett  Road,  Utica,  Illinois 
Nonprofit  Agency:  Gateway  Services.  Inc., 
Princeton,  Illinois. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-16332  Filed  7-8-93;  8:45  am] 

BIUJNQ  CODE  M20-»-F 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Additions  to  Procurement  List 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 


EFFECTIVE  DATE:  August  9, 1993. 

ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On  April 
30  and  May  21, 1993,  the  Committee  for 
Purchase  ^m  People  Who  Are  Blind  or 
Severely  Disabled  published  notices  (58 
FR  26125  and  29569)  of  proposed 
additions  to  the  Prot^ement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  service,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Ck)mmittee  has  determined  that  the 
commodity  and  service  listed  below  are 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C  46-48c 
and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

'The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the  - 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner* 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodity 
Side  Rack,  Vehicle 

2510-00-571-6968 

Service 

Janitorial/Custodial 

Social  Security  Administration  Building, 
612  N.  Chii^  Street,  Rockford,  Illinois. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
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this  addition  or  options  exercised  under 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-16333  Filed  7-8-03;  8:45  am] 
BHJJNQ  COOC 


COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE 

Community  Service— Defense 
Conversion  Assistance  Program 

AGENCY:  Commission  on  National  and 
Commimity  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Commission  on  National 
and  Community  Service  (the 
Commission)  hereby  annmmces  the 
availability  of  approximately  $10 
million  to  state  and  local  governments, 
the  District  of  Columbia,  Indian  Tribes, 
the  Commonwealths  (Puerto  Rico  and 
the  Northern  Mariana  Islands),  the 
Territories  (Virgin  Islands,  Guam, 
American  Samoa,  and  Palau), 
institutions  of  higher  education,  and 
pubUc  or  private  nonprofit 
organizations,  to  fund  programs  that 
will  recruit  participants  from  and  serve 
residents  of  areas  impacted  by  the 
Department  of  Defense  (DoD)  cutbacks 
affecting  both  military  bases  and 
industry.  The  intent  of  these  funds  is  to 
create  and/or  expand  service  activities 
which  can  address,  in  a  visible  and 
measurable  way,  the  compelling  human, 
educational,  environmental,  and  public 
safety  needs  created  by  military 
cutbacks  in  areas  of  defense  downsizing. 
Although  the  organizations  to  be  funded 
must  be  existing  ones,  with  a  proven 
track  record  in  commimity  service,  the 
proposed  activities  may  be  newly 
designed  or  expanded  to  meet  the  aims 
of  this  project. 

The  Qimmission  will  make  grants  on 
a  competitive  basis.  The  funds  are 
provided  under  the  authority  of  the 
National  and  Community  Service  Act  of 
1990  as  amended  (42  U.S.C.  12501  et 
seq.).  Funding  levels  will  depend  on  the 
size  and  scope  of  the  proposed  service 
activities;  however,  the  Commission 
expects  to  award  from  five  to  eight 
grants.  Funding  for  this  program  is 
made  possible  because  of  a  one-time 
Congressional  appropriation.  Programs 
selected  for  fun^ng  may  be  eligible  for 
future  funding  under  the  National 
Service  Trust  Act  of  1993  if  it  is 
enacted.  This  Notice  contains 
information  on:  eligible  applicants, 
program  guidelines,  application 
requirements,  and  review  criteria. 
DATES:  All  grant  applications  under  this 
program  must  be  received  by  the 


Commission  by  6  p.m.  Eastern  Daybght 
Savings  Time,  August  30, 1993. 
Facsimiles  will  not  be  accepted. 
ADDRESSES:  Applications  should  be 
submitted  to  the  Commission  on 
National  and  Community  Service,  529 
14th  Street,  Suite  452,  Washington,  DC 
20045. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clara  Shin  at  the  Commission  on 
National  and  Commimity  Service,  (202) 
724-0600,  529  14th  Street,  NW.,  suite 
452,  Washington,  DC  20045. 
SUPPLEMENTARY  INFORMATION:  Please  call 
or  write  the  Commission  to  request  an 
application  packet  with  the  appropriate 
forms.  Technical  assistance  for 
applicants  will  be  provided  by  means  of 
telephone  conferences.  Please  call  the 
Commission  to  make  an  appointment 
for  technical  assistance  telephone 
conferences  or  if  you  have  further 
questions.  Additionally,  applicants 
should  refer  to  the  National  and 
Community  Service  Act  of  1990  for 
descriptive  information  about  the 
Commission’s  existing  pro^m  types. 

The  primary  emphases  of  this 
pro^m  are  to; 

(1)  Fund  high  quality  service 
activities  that  target  needs  specifically 
resulting  from  the  defense  downsizing 
process  and  can  make  a  measurable 
impact  in  areas  affected  by  military 
cutbacks  and 

(2)  Enable  program  participants, 
particularly  military  and  civilian 
personnel  afi^ed  by  military  cutbacks 
and  residents  of  areas  affected  by 
defense  downsizing,  to  make  a 
sustained  commitment  to  national  and 
community  service. 

I.  Eligible  Applicants 

States  and  local  governments,  Indian 
Tribes,  the  District  of  Columbia,  the 
Commonwealths  (Puerto  Rico  and  the 
Northern  Mariana  Islands),  the 
Territories  (Virgin  Islands,  Guam, 
American  Samoa,  and  Palau), 
institutions  of  higher  education,  and 
public  or  private  nonprofit 
organizations,  operating  existing 
nonresidential  community  service 
programs  are  eligible  to  apply  for  these 
funds. 

n.  Program  Guidelines 
1.  Program  Description 

(A)  The  Commission  shall  fund 
activities  that  can  make  a  measurable 
impact  in  areas  affected  by  the  defense 
conversion  process,  particularly  those 
activities  which  address  human, 
educational,  environmental,  and  public 
safety  needs. 

(Bj  Proposals  must  be  for  operational 
programs  but  they  may  include  both 


planning  and  implementation 
components,  for  instance,  a  plaiming 
period  to  design  and/or  expand  the 
service  activities  to  be  implemented 
may  be  included. 

(C)  In  general,  the  Commission  is  not 
stipulating  any  specific  program  types. 
Pro^m  examples  mi^t  include: 

(1)  A  full-time  youth  corps  program, 
such  as  a  conservation  corps  or  youth 
service  corps,  that  performs  service 
projects  with  visible  benefits  to  an  area, 
including  natural  resources,  urban 
renovation,  or  human  service  projects. 
Such  programs  might  involve  organized 
teams  or  crews  of  young  people  in  such 
activities  as  conservation  of  wildlife 
habitats  and  rangelands,  rehabilitation 
or  improvement  of  public  facilities,  and 
assisting  in  daycare  centers.  Displaced 
military  mrsonnel  might  function  as 
team  leaders  or  trainers  to  provide 
highly  structured  and  adult-supervised 
work  experience,  life  skills,  education, 
career  guidance  and  counseling, 
employment  training,  and  support 
services; 

(2)  A  professional  corps  program  that 
recruits  and  places  qualifi^ 
participants  (e.g.,  military  and  civilian 
persoimel  afiected  by  military  cutbacks) 
in  individual  cr  team-based  placements 
in  positions  such  as  teachers, 
recreational  sports  team  coadies,  police 
officers,  and  health  care  staff. 
Participants  could  also  participate  in 
regular  group  activities  such  as 
leadership  development  training,  team¬ 
building,  and  designing  and 
implementing  special  service  projects. 
Program  participants  would  receive  in- 
service  stipends  and  post-service 
education  and  training  benefits. 
However,  as  is  the  case  with  all 
programs  funded  by  the  Commission, 
program  participants  cannot  displace 
paid  employees; 

(3)  An  institution  of  higher  education 
in  partnership  with  a  vocational- 
technical  school  to  administer  a  skills 
training  or  retraining  program  for 
displaced  military  and  civilian 
personnel.  During  such  training, 
participants  might  be  placed  with 
sponsoring  organizations  to  develop  and 
perform  the  learned  skills  or  participate 
in  activities  related  to  the  civilian  reuse 
of  military  installations  such  as 
converting  available  buildings,  land 
areas,  transportation  systems,  and  any 
unique  physical  conditions  for 
nonprofit  institutions’  or  community 
agencies’  use; 

(4)  Programs  that  involve  area  K-12 
school-age  youth,  displaced  military 
and  civilian  personnel,  and  senior 
citizens  in  such  activities  as  building 
bike  paths  on  former  military 
installation  sites,  planting  vegetation. 
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literacy  training,  leadership 
development  training,  tutoring  and 
serving  as  mentors.  Such  programs 
should  develop  service-learning 
curricula  with  age-appropriate  Teaming 
components,  for  the  K-12  school-aged 

Jrouth.  Programs  mi^t  engage  service- 
earning  experts  and  other  participants 
capable  of  providing  specialized 
tinning  to  assist  in  designing  program 
activities;  and 

(5)  A  service  program  that  involves 
qualified  military  or  civilian  personnel, 
affected  by  military  cutbacks,  training 
area  residents  in  specialized  skill  areas. 
During  training,  p^dpating  area 
residents  might  be  plac^  as  apprentices 
in  local  organizations  to  provide 
necessary  services  as  weU  as  to  engage 
in  further  skill  development 

(D)  As  stipulated  in  Section  1094  of 
the  Defense  Reauthorization  Act  (P.L. 
102-484),  the  Commission  shall  give 
special  consideration  to  programs: 

(1)  Located  in  communities  where 
fadlities  of  military  installations  have 
been  closed; 

(2)  That  employ  retired,  inactive,  or 
discharged  military  personnel; 

(3)  That  involve  rriilitary  persoimel 
partm^ting  in  voluntem'  services; 

(4)  Inat  test  whether  a  nonresidential, 
cx>mmunity-based,  youth  service  corps 
can  engender  in  young  men  and  women 
a  commitment  to  dvic  responsibility 
and  involvement  in  their  cxrmmunities; 

(5)  That  the  test  whether  sucdi 
nonresidential  corps  permit  young 
people  who  have  received  military- 
basM  training  to  use  their  skills  and 
knowledge  to  improve  their 
(xrmmunities;  and 

(6)  That  test  whether  retired, 
dischargecL  or  inactive  members  and 
former  members  of  the  Armed  Forces 
c:an  play  a  meaningful  role  in  service 
learning  by  acting  as  mentors,  teacdiers, 
counselors  and  role  models. 

(E)  While  geomphic  distribution  will 
be  consider^,  me  Commission  will  give 
preference  to  service  activities  that  can 
make  a  measurable  impad  in  areas  most 
severely  affaded  by  the  defense 
transition  proc:ess. 

(F)  The  Lk)mmlssion  will  also  give 
preference  to  proposals  that  evidence  a 
partnership  between  States  and  a 
private  or  public  nonprofit  organization. 

(G)  Proposals  may  be  for  a  period  of 
up  to  two  years  ancl  not  less  man  nine 
months. 

2.  Frogman  Requirements 

(A)  Applicants  shall: 

(1)  Soiidt  broad-based  and  local  input 
in  a  bi-partisan  or  non-partisan  manner 
to  identify  the  compelling  human, 
educational,  environmental,  and  public 
safety  needs  caeated  by  the  defense 


conversion  process.  Applicants  might 
assign  this  function  to  an  existing 
committee  or  establish  an  advisory 
board  induding,  but  not  limited  to, 
military  and  d^lian  personnel  affeded 
by  military  cotbacks,  area  residents, 
servico  program  practitioners,  yoimg 
people,  scdiools,  economic  development 
experts,  and  other  appropriate  parties. 
Such  advisory  bodies  shall  attempt  to 
involve  individuals  from  diverse 
bac:kgro\mds,  that  refled  the  area  to  be 
serv^,  including  diversity  of  gender, 
race,  ethnidty,  s^oeconomic  status, 
age,  and  physic:al  ability; 

(2)  Designate  a  servico  coordinator  fcv 
the  progr^: 

(3)  Design  or  expand  servico  activities 
that  addr^  the  unmet  human, 
educational,  envinmmental,  and  public 
safety  needs  spedficolly  resulting  from 
defense  conversion  in  an  area  afreded 
by  military  cutbacks  and  that  can  make 
a  measurable  impad; 

(4)  Develop  measurable  program  goals 
and  objectives  for  service  activities; 

(5)  l4ovide  a  training  compcment  for 
partidpants  and  staff  which  may 
include  leadership  development,  team 
building,  administrative  and 
organizational  development,  instilling 
the  ethic  of  service  in  partidpants, 
spedalized  training  in  the  servico(s)  the 
partidpant  will  perform,  and 
community  organizing  skills 
development; 

(6)  Ensure  that  a  servico-leaming 
component  is  an  integral  part  of  the 
servico  experience,  including  reflection 
on  services  performed; 

(7)  Participate  in  the  Commission’s 
evaluation  efrorts; 

(8)  Ensure  that  participants  do  not 
drop  out  of  school  for  the  purpose  of 
partidpating  in  the  service  activities; 
and 

(9)  Provide  reasonable 
accommodation  for  individuals  with 
disabilities. 

(B)  The  Federal  share  of  the  cost  of 
activities  for  which  a  grant  is  made  shall 
not  exceed  75%  of  the  total  cost  of  such 
activities;  the  remaining  funds  may  be 
provided  in  cesh  or  in  fond 
contributions. 

(C)  Up  to  5%  of  the  Commission 
funcls  may  be  expended  on 
administrative  expenses. 

(D)  Applicmits  must  comply  with  all 
applicable  0MB  circulars  anci  Federal 
laws,  including  the  supplementation, 
nonduplic:ation,  and  nondisplacxment 
provisions  set  forth  in  45  CI^  2506.2. 

(E)  Programs  may  not  be  administered 
by  any: 

(1)  Business  organized  for  profit; 

(2)  Labor  union; 

(3)  Partisan  political  organization;  or 

(4)  Organization  engaged  in  religious 
actidties,  unless  such  activities  are 


unrelated  to  religious  instruction, 
worship  services,  or  any  form  of 
prosel^ization. 

(F)  The  following  rules  shall  apply  to 
participants: 

(1)  Partidpants  shall  be  dtizens  or 
nationals  of  the  United  States  or  lawful 
permanent  residents  aliens  of  the 
United  States; 

(2)  Programs  shall  be  responsible  for 
selecting  partidpants.  Preference  for 
participation  shall  be  ^en  to  military 
and  civilian  personnel  affected  by 
military  cutbacks,  their  fomily  members, 
and  residents  of  the  afrected  area. 
Moreover,  programs  shall  attempt  to 
involve  individuals  from  diverse 
bachgrounds,  that  reflect  the  area  to  be 
served,  including  diversity  of  gender, 
recB,  ethnidty.  scxaoecx>nomic  status, 
age,  and  physical  ability,  who  will  serve 
together,  and 

(3)  In  general,  individuals  of  all  ages 
may  partidpate  in  the  servic:e  activities. 
However  full-time  partidpants  in  year- 
round  programs  must  be  17  years  of  age 
or  older. 

3.  Stipends  and  Post-Service  Benefits 

(A)  Programs  may  offer  in-servic» 
stipends  and  post-servic»  benefits  to 
partidpants  17  years  of  age  and  older. 
In-service  stipends  may  also  be 
provided  to  individuals  14  years  of  age 
and  older  partidpating  in  full-time 
service  activities  during  academic 
scticK)!  year  breaks.  Post-8ervic»  benefits 
may  only  be  used  for  education  or 
training  purposes. 

(B)  Aitnough  programs  may  provide 
additional  amounts  from  other  sources, 
the  Federal  cx)ntribution  to  in-service 
stipends  and  post-service  benefits  are 
subjed  to  the  following  limitations: 

(1)  Full-time  service,  defined  for  the 
purposes  of  this  program  as  not  less 
than  1700  hours  over  nine  months  to 
one  year: 

(a)  In  service  stipends  shall  not 
exceed  100  percent  of  the  poverty  line 
for  a  family  of  two  (as  defined  in  42 
U.S.C  section  9902(2));  and 

(b)  Post-service  benefits  shall  not 
exceed  $100  per  week  of  service  or 
$5,000  per  year  of  service,  whichever  is 
less. 

(2)  Part-time  service,  defined  for  the 
purposes  of  this  program  to  be  not  more 
than  850  hours  over  nine  months  to  one 
year: 

(a)  In  service  stipends  shall  not 
exceed  an  amount  equal  to  a  share  of 
such  stipends  offered  to  a  full-time 
participant  under  paragraph  (l)(a) 
above,  that  has  been  prorated  according 
to  the  number  of  hours  sucdi  part-time 
participant  serves  in  the  program;  and 

(b)  Post-service  benefits  shall  not 
exceed  an  amount  equal  to  a  share  of 
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such  post-service  benefit  offered  to  a 
full-time  participant  under  paragraph 

(l)(b)  above,  that  has  been  prorated 
according  to  the  number  of  hours 
worked  per  week  of  service  or  $2000  per 
years  of  service,  whichever  is  less. 

(C)  A  program  participant  who 
receives  an  in-service  stipend  and/or  a 
post-service  benefit  shall  not  be 
considered  a  Federal  employee  and 
shall  not  be  subject  to  the  provisions  of 
law  relating  to  Federal  employment 

n.  Application  Requirements 

Proposals  must  provide  the  requested 
information  and  contain  the  following 
sections.  Failure  to  do  so  shall  restUt  in 
the  disqualification  of  the  proposal. 
Please  Call  Or  Write  The  Commission 
To  Request  An  Application  Packet  With 
The  Appropriate  Forms.  Proposals  shall 
not  exceed  20  pages,  one-sided  and 
double-spaced,  and  inclusive  of  all 
reouested  information.  In  mneral.  the 
following  information  will  be  requested: 

(A)  Title  page. 

(B)  Program  narrative. 

(1)  Area  needs: 

(a)  Provide  a  map  with  clear 
delineations  of  the  military  base  site 
and/or  industry  site  undergoing  defense 
conversion  and  the  area  to  he  served; 

(b)  Describe  the  needs  assessment 
process,  including  such  information  as 
the  participants  involved  in  the  design 
and  implementation  of  the  assessment, 
and  outreach  efforts: 

(c)  Provide  the  dates  of  the  defense 
conversion  process; 

(d)  Descrioe,  in  a  qualitative  and 
quantitative  manner,  the  needs  of  the 
area  to  be  served  and  how  they  are  a 
result  of  the  defense  conversion  process. 
In  particular,  provide  a  total  economic 
pictiue  of  the  area  to  be  served  and  how 
the  defense  conversion  process  has 
affected  it.  Information  should  include, 
but  is  not  limited  to: 

(1)  Percentage  of  local  jobs  attributable 
to  defsnse  spending  in  the  area  to  be 
served, 

(ii)  DoD  related  percentage  of 
imemployment  in  the  area, 

(iii)  DoU  related  number  of  job  losses 
in  the  area. 

(iv)  Population  of  area  and  the  DoD 
related  percentage  of  individuals 
moving  out  of  the  area, 

(v)  Local  and  State  imemployment 
rates  compared  to  the  national  rate,  and 

(vi)  Projected  short-term  and  long¬ 
term  effects  of  the  defense  conversion 
on  unemployment. 

(2)  Program  goal(s):  Provide  a  mission 
statement  and  describe  the  long  term 
goals  of  the  progr^. 

(3)  Program  objectives:  (a)  Describe 
the  proposed  service  activities  in  a  clear 
and  detailed  manner,  and  how  they 
relate  directly  to  the  identified  needs; 


(b)  Describe,  in  a  qualitative  and 
quantitative  manner,  the  measiurable 
objectives  of  the  program  and  the 
projected  quantifiable  outcomes  or 
impacts; 

(c)  Describe  any  training,  service 
learning,  participant  development,  and 
or/evaluation  program  components:  and 

(d)  Provide  a  timeline  for  program 
actiidties,  including  the  nee^ 
assessment  process. 

(4)  Program  participants:  (a)  Describe 
how  participants  will  be  recWted  and 
the  selection  criteria  used  to  choose 
them: 

(b)  Provide  the  proposed  number  of 
stipended  participants,  participants 
receiving  post-service  benefits,  and  non- 
stipended  participants; 

fc)  Provide  the  number  of  military  and 
civilian  personnel  affected  by  military 
cutbacks  participating  in  the  program 
and  describe  their  roles;  and 
(d)  Describe  the  proc^ure  for 

^5)  Discuss  whe^er  proofs  mil: 

(a)  Provide  career  and  education 
guidance  and  counseling  to  participants 
using  in-service  training,  counseling 
with  respect  to  additional  study,  job 
skills  trying  or  employment, 
retraining,  and  job  placement  assistance 
where  appropriate; 

(b)  Ensure  that  participants  who  are 
not  high  school  graduates  participate  in 
an  educational  curriculum  to  earn  a 
high  school  diploma  or  the  equivalent  of 
such  diploma: 

(c)  Swk  academic  credit,  from 
appropriate  state  or  local  officials,  for 
participants  performing  service 
activities; 

(d)  Develop  plans  to  prepare 
participants  for  future  community 
service  leadership  activities  when  their 
participation  in  the  program  is  over; 

(e)  Develop  a  plan  for  an  independent 
evaluation  of  the  program; 

(f)  Include  volunteers  in  service 
activities,  provide  for  incidental  costs 
due  to  such  involvement  of  volimteers, 
including  transportation,  supplies, 
recruiting,  training,  and  supervision: 

(g)  Provide  health  insurance  to  full¬ 
time  participants  who  do  not  otherwise 
have  access  to  it;  and 

Ch)  Provide  child-care  for  those 
participants  with  young  children. 

(6)  Such  other  information  as  the 
Commission  shall  require. 

(C)  Institutional  and  personnel 
information. 

(1)  Administering  organization: 
describe  and  provide  evidence  of  the 
organization’s  past  experience  in  and 
track  record  of  administering 
commimity  service  programs  as  well  as 
the  organization’s  present  activities. 
Additionally,  discuss  the  organization’s 


institutional  capacity  to  manage  the 
proposed  program  as  well  as  to  manage 
a  FMeral  mant;  and 

(2)  Leaoership  and  management: 
describe  the  experience  and  major 
accomplishments  of  the  staff. 

Applicants  are  encouraged  to  include 
resumes,  however,  keep  in  mind  that 
the  20^age  limit  includes  resumes. 

(D)  Budget  form  and  narrative. 

(E)  Assu^ce  and  certification  forms. 

IV.  Selection  Criteria 

(A)  Special  consideration  shall  be 
given  programs  that: 

(1)  Are  located  in  communities  where 
facilities  of  military  installation  have 
been  closed; 

(2)  Employ  retired,  inactive,  or 
discharged  military  personnel; 

(3)  Involve  milit^  personnel 
partic^atine  in  volunteer  services: 

(4)  lest  whether  a  nonresidential, 
community-based,  youth  service  corps 
can  engender  in  young  men  and  women 
a  commitment  to  civic  responsibility 
and  involvement  in  their  communities; 

(5)  Test  whether  such  nonresidential 
corps  permit  young  people  who  have 
received  military-ba^  training  to  use 
their  skills  and  knowledge  to  improve 
their  communities;  and 

(6)  Test  whether  retired,  discharged, 
or  inactive  members  and  former 
members  of  the  Armed  Forces  can  play 
a  meaningful  role  in  service  learning  by 
acting  as  mentors,  teachers,  counselors 
and  role  models. 

(B)  Preference  shall  be  given  to 
proposals  that  evidence  a  partnership 
Mtween  States  and  a  private  or  public 
noimrofit  organization. 

(Q  The  Commission  shall  also 
consider: 

(1)  Quality  60% 

(a)  20%.  Needs  of  the  area  to  be 
served  are  compelling,  and  are  clearly 
delineated  in  a  qualitative  and 
quantitative  manner;  information  that 
^all  be  considered  includes: 

(i)  Percentage  of  local  jobs  attributable 
to  defense  spending  in  the  area  to  be 
served; 

(ii)  DoD-related  percentage  of 
imemployment  in  the  area; 

(iii)  DoD-related  number  of  job  losses 
in  the  area; 

(iv)  DoD-related  percentage  of 
indiidduals  moving  out  of  the  area; 

(v)  The  area  unemployment  rate 
compared  to  the  State  and  national 
unemployment  rates;  and 

(vi) ^e  projected  short-term  and 
long-term  effects  of  the  defense 
conversion  on  unemployment  in  the 
area. 

(b)  20%.  Program: 

(i)  The  applicant’s  process  for 
identifying  an  area  affected  by  military 
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cutbacks  and  the  needs  assessment 
process  involved  broad-based 
communi^  input; 

(ii)  Applicant  clearly  delineates 
program  goals; 

(iii)  Program  offers  valuable  services 
which  address  the  identified  human, 
educational,  environmental,  and  public 
safety  needs  in  the  area  affected  by 
military  cutbacks; 

(iv)  Applicant  clearly  delineates 
program  objectives  and  proposes 
specific  and  concrete  plans  for 
achieving  its  stated  objectives. 

(v)  Applicant  specifies  the  measurable 
objectives,  qualitative  and  quantitative, 
of  the  program  and  the  proj^ed 
quantifiable  outcomes.  Moreover,  the 
proposed  measurable  impact  will  be 
significant  in  addressing  the  identified 
needs  of  the  area  to  be  served. 

(vi)  Applicant  can  achieve  the 
projected  measiuable  impacts  in  the 
area  to  be  served  with  the  proposed 
service  activities; 

(vii)  Program  timeline  is  reasonable; 

(viii)  Number  of  civilian  and  military 

persoimel  affected  by  military  cutbacks 
serving  as  program  participants; 

(ix)  Pro^am  involves  civilian  and 
military  personnel  affected  by  military 
cutbaciu  and  area  residents,  particularly 
youth,  in  the  design  and 
implementation  of  the  service/plaiming 
activities; 

(x)  For  school-based  programs, 
students  are  actively  involved  in  the 
design  and  implementation  of  service 
activities; 

(xi)  Program  involves  individuals  who 
will  serve  together  from  diverse 
backgrounds,  that  reflect  the  area  to  be 
serv^,  including  diversity  of  gender, 
race,  ethnicity,  socioeconomic  status, 
age,  and  physical  ability;  and 

(c)  20%.  Institutional  and  personnel 
information; 

(i)  The  administering  organization  has 
a  proven  track  record  in  community 
service; 

(ii)  The  proposed  local  organization 
possesses  the  institutional  capacity  to 
manage  the  program  as  well  as  to 
manage  a  Fedei^  grant;  and 

(iii)  The  leadership  and  management 
has  the  experience  to  manage  the 
program. 

(2)  Sustainability  15% 

(a)  Program  has  active  and  broad- 
based  conununity  support; 

(b)  Program  is  intemted  with  other 
existing  program  and  community 
resources; 

(c)  Program  has  obtained  financial 
resources  aside  from  Commission  funds; 
and 

(d)  There  is  evidence  that  the  program 
can  obtain  the  financial  resources 


necessary  to  continue  the  program 
beyond  die  term  of  the  Commission 
grant. 

(3)  Cost-effectiveness  15% 

(a)  Budget  request  relative  to  the 
perceived  impart  of  activities  is 
reasonable; 

(i)  Reasonableness  of  participant 
support  costs,  and 

(ii)  Reasonableness  of  staff  support 
costs 

(b)  Funds  are  strategically  allocated  to 
achieve  the  greatest  impact 

(4)  Innovation  5% 

(a)  Program  is  innovative  in 
developing  and  implementing  such 
program  components  as  the  needs 
assessment  recruiting  and  training 
participants,  and  service  activities;  and 

(b)  Program  uses  military  resources 
creatively. 

(5)  Replicability  5% 

(a)  Program  is  high  quality  and  can 
serve  as  an  effective  model  to  be 
replicated  elsewhere;  and 

(b)  Program  is  high  quality  and  should 
serve  as  an  effective  model  to  be 
replicated  elsewhere. 

Tenry  Russell, 

General  Counsel. 

[FR  Doc  93-16306  Filed  7-6-93;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  To  Prepare  Environmental 
Impact  Statement  for  the 
Improvementa  to  Military  Operations 
Areas  in  Alaska 

The  United  States  Air  Force  is 
announcing  their  intent  to  prepare  an 
Environmental  Impart  statement  (EIS)  to 
analyze  proposed  modifications  and 
creation  of  new  Special  Use  Airspace 
(SUA)  in  the  state  of  Alaska. 

The  proposed  action  under 
consideration  would  modify  the  existing 
military  airspace  structure  and  convert 
existing  temporary  SUA  to  permanent 
SUA.  Supersonic  aircraft  operations  are 
proposed  in  certain  parcels  of  special 
use  airspace.  These  actions  are  in 
support  of  the  Pacific  Air  Forces.  The 
proposed  actions  are  needed  to  provide 
a  near-realistic  air  combat  training 
environment  in  the  Alaskan  theater.  The 
proposed  air  combat  training  areas  will 
support  major  flying  exercises;  joint 
training;  introduction  of  new  and/or 
imimn^  weapon  systems  and  aircraft; 
changes  in  air  combttt  tactics;  composite 
air  wing  training,  androutine  operations 


for  present  and  future  Alaskan  theater 
needs  into  the  next  century.  The 
proposed  action  will  meet  the  increased 
demand  for  all  aspects  of  air  combat 
training  such  as  air-to-air  intercept,  air 
escort,  tactical  air-to-surface  attack,  air 
refueling,  electronic  combat,  aerial  ~ 
resupply,  and  search  and  rescue 
training.  To  provide  adequate  airspace, 
it  is  anticipated  that  the  MOAs  will 
extend  from  100  feet  above  ground  level 
to  18,000  feet  mean  sea  level  and  that 
each  MOA  will  range  in  size  with  the 
largest  complex  extending  from  200-300 
nautical  miles  long  and  80-120  nautical 
miles  wide. 

The  EIS  will  address  potential 
impacts  of  the  proposed  action  and 
alternatives,  including  the  no  action 
alternative,  on  airspace,  physical, 
natural,  and  human  environments  of  the 
affected  geographic  areas  as  well  as  the 
potential  cumulative  impacts  on  the 
environment  and  human  resources  of  all 
USAF  actions  (past,  present,  and 
foreseeable  future)  in  the  State  of 
Alaska.  Scoping  meetings  will  be  held 
to  identify  issues  and  concerns  related 
to  the  proposed  actions.  Scoping 
meeting  sites  and  times  will  be 
published  in  local  and  regional 
newspapers. 

For  further  information  concerning 
the  preparation  of  the  EIS  for  the  Alaska 
Military  Operations  Areas  proposal,  or 
to  provide  written  comment,  contact:  Lt. 
Ck)l.  Jimmy  L.  Harris,  11  AF/DOO,  5800 
G  Street,  Ste.  102,  Elmendorf  AFB, 
Alaska  99506-2130. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-16060  Filed  7-8-63;  8:45  am] 
BHXmO  CODE  3910-01-U 


Notice  of  Intent  to  Prepare 
Environmental  impact  Statement  for 
the  Modification  of  Military  Special  Use 
Airspace  To  Support  the  140th  Fighter 
Wing,  Colorado  Air  National  Guard, 
Buckley  Air  National  Guard  Base,  CO 

The  United  States  Air  Force  and  the 
Air  National  Guard  are  annoimcing  their 
intent  to  prepare  an  Environmented 
Impact  Statement  (EIS)  to  analyze 
proposed  modifications  known  as  the 
Colorado  Airspace  Initiative  (CAI). 

The  proposed  action  under 
consideration  would  modify  the  existing 
military  airspace  structure  in  order  to 
facilitate  operations  into  and  out  of  the 
new  Denver  International  Airport  and 
meet  the  training  requirements  of  the 
140th  Fighter  Wing,  Buckley  Air 
National  Guard  Ba^,  Colorado. 

The  Air  Force  and  Air  National  Guard 
are  planning  to  conduct  a  series  of 
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Scoping  meetings  on  the  following  dates 
and  times  at  the  indicated  locations: 

August  2. 1993 — 7  p.m. 

Penrose  School,  Penrose.  CO 
August  3, 1993 — 7  p.m. 

Custer  County  School,  Westcliffe,  CO 
August  4, 1993 — 7  p.m. 

Moffat  School  District.  Mo&t,  GO 
August  5, 1993 — 7  p.m. 

Rye  High  School,  Rye,  CO 
August  9, 1993 — 7  pjn. 

Fowler  High  School,  Los  Animas,  CO 
August  10. 1993 — 7  p.m. 

Los  Animas  High  School,  Los  Animas,  OO 
August  11, 1993 — 7  p.m. 

Greeley  County  High  School,  Tribune,  KS 
August  12, 1993 — 7  p.m. 

IGt  Carson  Town  Hall,  Kit  Carson,  CO 
August  17, 1993 — 7  p.m. 

I^irie  School,  New  Raymer,  CO 

The  purposes  of  these  meetings  are  to 
present  information  concerning  the 
proposed  actions  and  alternatives  under 
consideration  and  to  solicit  public  input 
with  respect  to  issues  to  be  addressed, 
effort  to  be  expended  and  alternatives 
that  should  be  addressed  in  the  QS. 
Questions  or  clarifications  concerning 
the  proposal  or  any  other  information 
presented  will  be  answered  as  they 
relate  to  the  scope  of  the  effort 
anticipated. 

The  Scoping  meeting  will  include 
opportunities  for  clarification  of  the 
proposal  and  statements  from 
representatives  of  government  agencies 
and  the  public.  To  insure  the  maximum 
opportunity  for  public  participation, 
initial  presentations  and  questions  by 
individuals  will  be  limited  to  a 
maximum  of  five  minutes  until  all  those 
desiring  an  opportunity  to  speak  have 
been  accommodated.  Additional 
presentations  and  questions  will  be 
accepted  at  the  end  of  the  meeting. 
Submission  of  written  comments  and 
questions  will  be  accepted.  Submission 
of  written  comments  is  encouraged  but 
is  not  required.  Written  comments  and 
questions  of  any  length  submitted  at  the 
meeting  or  during  the  scoping  period 
will  be  considered  in  their  entirety. 

To  ensure  the  Air  Force  and  the  Air 
National  Guard  have  sufficient  time  to 
consider  public  input  on  issues  and 
alternatives  in  the  preparation  of  the 
Draft  EIS,  comments  should  be 
submitted  to  the  address  below  by 
September  3, 1993.  The  Air  Force  and 
the  Air  National  Guard  will  accept 
comments  at  the  address  below  at  any 
time  during  the  environmental  impact 
analysis  process. 

For  further  information  concerning 
the  preparation  of  the  EIS  for  the  GAI, 
or  to  provide  written  comment,  contact: 
Environmental  Support.  Air  National 
Guard  Readiness  Center,  ANGRC/CEVS, 
Attention:  MSgt  Katherine  Jones,  3500 
Fetchet  Avenue,  Mail  Stop  18,  Andrews 


Air  Force  Base,  MD  20331-5157, 
Telephone:  (301)  981-8143. 

Patay  ).  Omiiar, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  93-16061  Filed  7-8-63;  8:45  am] 
MUMQ  COOC  Wia-tt-M 


USAF  Sci«nUfic  Advisory  Board; 
Mooting - 

The  USAF  Scientific  Advisory  Board 
of  the  Mission  Mobility  Panel  will  meet 
on  10  August  1993  from  8  a.m.  to  5  p.m. 
at  the  Scott  AFB,  ILm 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  the  Mobility  Mission.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c) 
of  title  5,  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 

Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-16291  Filed  7-8-93;  8:45  am) 
WUJNQ  CODE  aai0-01-M 


Department  of  the  Army 

Avallabiiity  of  Rnai  Environmental 
Impact  Statement  (FEIS)  To  Aaaeaa  the 
Impacts  of  Disposal  of  Fort  Ord 
Property  and  Potential  Reuses  of  the 
Property  and  the  Socioeconomic 
hnp^s  of  the  Closure  of  Fort  Ord,  CA 
on  the  Monterey  Community 

AGENCY:  Department  of  Army,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Defense  Base  Closure  and 
Realignment  Commission  was  mandated 
by  Public  Law  101-510,  the  Defense 
Base  Closure  and  Realignment  Act  of 

1990,  to  recommend  military 
installations  for  realignment  and 
closure.  The  Commission’s 
recommendations  were  presented  to  the 
President  in  their  report  on  July  1, 1991, 
and  were  approved  by  the  President  and 
forwarded  to  the  Congress  on  July  11, 

1991.  Included  in  the  Conunission’s 
report  was  the  recommendation  to  close 
Fort  Ord.  The  recommendations  became 
law  on  October  2, 1991. 

Public  Law  101-510  exempted  the 
decision  making  process  of  the 
Commission  in  recommending 
installations  to  be  closed  or  realigned 
from  the  provisions  of  the  National 
Environmental  Policy  Act  of  1969.  The 
law  also  exempted  the  Department  of 


Defense  from  considering  the  need  for 
closing,  realigning  m  transferring 
functions  and,  frnm  looking  at 
alternative  installations  to  realign  or 
close.  The  Department  of  Army  still 
must  prepare  environmental  impact 
analyses  to  assess  the  environmental 
effects  of  property  disposal  and  the 
environmental  effects  of  potential  reuse 
of  the  property  after  disposal.  This  FEIS 
meets  that  requirement. 

The  FEIS  analyzes  the  effects  of  the 
disposal  and  reuse  of  Fort  Ord  on  the 
surrounding  area.  Alternative  actions 
are  analyzed  in  the  document,  including 
a  modified  Presidio  of  Monterey  annex 
proposal  developed  by  the  City  of 
Seaside  aiul  a  proposal  to  have  no  annex 
or  reserve  center  at  For  Ord.  A  wide 
range  of  reuse  alternatives  including 
high*,  mediiun-,  and  low-density  mixed 
use  alternatives;  an  alternative 
composed  primarily  of  institutional  uses 
(educational,  governmental,  and  public/ 
quasi-public);  an  open  space  alternative; 
and  an  anticipated  reuse  plan  are 
compared  to  1991  baseline  conditions. 
As  required  by  House  Resolution  2100 
for  the  National  Defense  Authorization 
Act  for  fiscal  years  1992  and  1993,  the 
FEIS  also  analyzes  the  socioeconomic 
effects  of  the  /Vrmy  relocating  from  the 
Monterey  Bay  area. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bob  Verkade,  Sacramento  District, 
U.S.  Army  Corps  of  Engineers,  1325  J 
Street,  Sacramento,  CA  95814-2922  or 
call  (916)  557-7423. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  Sr  Occupational  Health), 
OASA  (IME). 

[FR  Doc.  93-16063  Filed  7-8-93;  8:45  am] 
BILLING  COOC  3710-0S-M 


Corps  of  Engineers  Open  Meeting, 
Inland  Waterways  Users  Board; 
Correction 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Corref:tion  to  previous  notice 
(58  FR  36189;  July  6, 1993). 


This  is  to  correct  the  location  of  the 
Inland  Waterways  Users  Board  meeting 
scheduled  for  27  July  1993. 

In  accordance  with  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act,  Public 
Law  92-463,  announcement  is  made  of 
the  following  committee  meeting: 

Name  of  Committee:  Inland  Waterways 
Users  Board. 

Date  of  Meeting:  27  July  1993. 

Place:  Kingman  Building  (Bldg  #2593), 
7701  Telegraph  Road  (Telegraph  ft  Leaf 
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Roads).  Ft  Belvoir.  Viigiiiia  22060-5576. 
Telephone:  703-355-0137. 

Kenneth  L  Denton, 

Anny  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-16232  Filed  7-6-93;  8:45  am] 
atujNQ  CODE  sna-tMi 


DEPARTMENT  OF  ENERGY 

Financial  Aaaietance  Award;  Intent  to 
Award  Grant  to  Ohio  State  University 
Research  Foundation 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)(B)  and  (D)  to  the  Ohio 
State  University  Resear^  Foundation 
(OSURF),  Columbus.  Ohio,  imder  Grant 
Number  DE-FG01-93EP10053.  The 
DOE  intends  to  make  a  noncompetitive 
financial  assistance  award.  The  purpose 
of  the  proposed  grant  is  to  support  two 
seminars  on  the  implementation  of  the 
Energy  Policy  Act  of  1992  (EPACT). 

This  efiort  will  have  a  total  estimated 
cost  of  $150,587,  of  which  $80,587 
(53.52%)  will  be  provided  by  the  DOE, 
$40,000  (26.56%)  will  be  provided  by 
the  OSURF,  and  the  remaining  $30,000 
(19.92%)  will  be  provided  by  the  effort’s 
program  income. 

FOR  FURTHER  V^ORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Jeffi^y  R. 
Ehilberg,  PR-322.4. 1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  grant  will  provide  funding  to 
the  OSURF,  which  is  the  centralized 
business  unit,  administrative  entity,  and 
sole  recipient  for  any  or  all  financial 
assistance  rendered  to  the  Ohio  State 
University  (OSU)  or  any  unit  thereof. 
OSURF  will  provide  the  funding  to  the 
National  Regulatory  Research  Institute 
(NRRI),  a  nonprofit  research  institute 
associated  with  and  supported  by  the 
OSU.  NRRI  is  also  the  official  research 
arm  of  the  National  Association  of 
Regulatory  Utility  Commissioners 
(NARUC).  The  grant’s  funding  will 
specifically  support:  (1)  A  seminar  to  be 
held  on  July  15  and  16, 1993,  in 
Portland,  Chegon:  (2)  a  seminar  to  be 
held  on  July  19  and  20, 1993,  in 
Indianapolis.  Indiana;  and,  (3)  a 
preliminary  assessment  of  data  for 
subsequent  DOE  development  of  a 
report  for  presentation  to  the  President 
and  the  Congress. 


’The  pro)ect  is  meritorious  because  of 
its  relevance  to  the  accomplishment  of 
an  important  public  purpose — ^providing 
an  approach  for  addressing  State  public 
utility  commission  responsibilities 
imder  EPACT.  ‘The  project  will  provide 
forums  for  State  regulators,  the  DOE, 
other  Federal  agencies,  and  other 
industry  experts  to  discuss,  evaluate, 
and  develop  methods  to  address 
important  issues  relating  to  EPACT, 
particularly  sections  111  and  712.  A 
preliminary  assessment  of  data  will 
provide  fundamental  information  for  a 
report  to  the  President  and  the  Congress 
which  will  encompass:  (1)  A  survey  of 
all  State  laws,  regulations,  practices, 
and  policies  under  which  State 
regulatory  authorities  implement 
existing  law;  and,  (2)  an  evaluation  by 
the  Secretary  of  Energy  of  whether  and 
to  what  extent,  integrated  resource 
planning  is  likely  to  result  in  higher  or 
lower  electricity  costs  to  an  electric 
utility’s  ultimate  consumers  or  to 
classes  or  groups  of  such  consumers, 
enhanced  or  reduced  reliability  of 
electric  service,  or  increased  or 
decreased  dependence  on  particular 
energy  resources.  Supplementing  the 
OSURF’s  share  and  the  financial 
support  of  program  income,  the  DOE’s 
share  will  ensure  that  the  seminars  and 
subsequent  assessment  will  have 
information  perspectives  for  the  widest 
possible  range  of  contributors.  'The 
applicant  has  over  16  years  of  technical 
expertise  in  conducting  research  and 
performing  policy  analysis  at 
universities,  utility  commissions,  and 
National  Laboratories.  Because  the  NRRI 
is  the  official  research  arm  of  NARUC, 
it  has  an  established  relationship  with 
NARUC  and  its  member  State 
commissions.  The  NRRI  has  assembled 
an  array  of  experts  in  regulatory 
research  and  applied  economic 
regulation.  This  stafi  represents  a 
variety  of  academic  disciplines 
including  economics,  law,  public 
policy,  and  engineering.  The  applicant 
has  exclusive  domestic  capability  to 
perfom)  the  activity  successfully,  based 
upon  experience,  technical  expertise, 
and  the  wide  variety  of  work  on  the 
issue  of  electric  utility  regulation 
particularly  as  it  relates  to  State 
regulatory  commission  activities.  The 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
proposal  represents  a  beneficial  method 
and  approach  to  disseminate  to  the 
public.  State  public  utility  commissions, 
the  DOE,  and  other  Federal  agencies 
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comprehensive  information  on  the 
implementation  of  EPACT. 

Scott  ShaflBeld, 

Director,  Division  "B",  Office  of  Placement 
and  Administration. 

(FR  Doc.  93-16319  Filed  7-8-93;  8:45  am] 
BHXMO  CODE  MW-01-M 


Federal  Energy  Regulatory 
Commieelon 

[ProiMt  No.  10981-000] 

Bangor  Hydro^ectric  Co.;  Intent  to 
Hold  Sco^ng  meetings  and  Site  Visit 

July  2, 1993. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  published  on  April 
15, 1993,  in  the  Federal  Register  a 
notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Basin  Mills  Project  No.  10981, 
Maine.  'The  proposed  project  consists  of 
the  Veazie  (existing,  proposed 
expansion),  Orono  (existing  to  be 
decommissioned),  and  Basin  Mills 
(proposed)  developments  situated  on 
the  Penobscot  River  and  Stillwater 
Branch  of  the  Penobscot  River  in 
Penobscot  County,  Maine.  FERC  will 
conduct  a  project  site  visit  on 
Wednesday,  July  28,  and  two  scoping 
meetings  on  Thursday,  July  29, 1993,  in 
Orono,  Maine. 

All  interested  individuals  are  invited 
to  attend  the  project  site  visit.  Trip 
participants  meet  at  9  a.m.  at  the  Black 
Bear  Inn,  4  Godfioy  Drive,  in  Orono  (on 
the  right  at  exit  51  off  1-95),  and  vans 
will  1^  available  to  take  participants  to 
the  site.  Please  make  reservations  for  the 
site  visit  by  calling  (207)  945-5621 
before  July  21, 1993. 

All  interested  individuals, 
representatives  of  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  invited  to  attend  the 
two  scoping  meetings  to  be  held  also  at 
the  Black  Bear  Inn.  The  purpose  of  the 
scoping  meetings  is  to  obtain  agency 
and  public  comment  on  environmental 
issues  that  should  be  addressed  in  the 
EIS.  The  scoping  meetings,  scheduled 
for  Thursday,  July  29, 1993,  will  consist 
of  a  morning  meeting,  fi-om  9  a.m.  to  12 
noon,  which  is  primarily  for 
government  agencies  to  voice  their 
concerns  and  recommendations;  and  an 
evening  meeting,  from  7  to  10  p.m., 
which  is  primarily  for  the  public  to 
voice  their  concerns  and 
recommendations. 

Objectives 

To  help  focus  discussion,  a 
preliminary  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
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mail  to  parties  on  the  FERC  service  list 
and  FERC  mailing  list  Copies  of  the 
preliminary  scoping  document  will  also 
be  available  at  scoping  meetings. 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EIS;  (2)  determine  the  relative  depth  of 
analysis  for  issues  to  be  addressed  in  the 
EIS;  (3)  identify  resource  issues  that  are 
not  important  and  do  not  require 
detailed  analysis;  (4)  solicit  from  the 
meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resources  at  issue;  and  (5) 
encourage  statement  from  e}q>erts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  EIS,  including  points  of 
view  in  opposition  to,  or  in  support  of, 
the  stafi’s  preliminary  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
court  reporter  and  all  statements  (oral 
and  written)  thereby  become  part  of  the 
formal  record  of  the  Commission 
proceedings  on  the  Basin  Mills  Project 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identify  themselves  fdi;  the  record. 

Participants  at  the  public  meetings  are 
asked  to  keep  comments  to  5  minutes  to 
allow  everyone  an  opportunity  to  speak. 

Persons  choosing  not  to  speak  at  the 
coping  meetings,  but  who  have  views  on 
the  is^es  or  iMormation  relevant  to  the 
issues,  may  submit  written  statements  at 
the  meetings  for  inclusion  in  the  public 
record.  In  ^diticm,  written  scoping 
comments  may  be  filed  until  August  27, 
1993,  with  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426. 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page:  Basin  Mills  ^j^  No.  10981, 
M^e. 

All  those  that  are  formally  recognized 
by  the  Commission  as  intervenors  in  the 
Siasm  Mills  project  are  asked  to  refrain 
from  discussing  the  merits  of  the  project 
with  the  staff  or  its  contractor  outside  of 
any  announced  meetings. 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  385.2010)  filing  written  comments 
or  documents  udth  the  Commission,  to 
serve  a  copy  of  the  written  comments  or 
documents  on  each  person  whose  name 
is  on  the  official  serrice  list  for  this 
proceeding.  See  18  CFR  4.34(b). 


For  further  information,  please  contact 
Sabina  Joe  at  (202)  219-1648. 

Liawood  A.  Wateon,  |r.. 

Acting  Secretary. 

[FR  Doc.  93-16263  Filed  7-8-93;  8:45  am) 
BiujNO  eooe  em-et-M 


[Project  No.  2483] 

Puget  Sound  Power  A  Light  Co.; 
Intention  to  Prepare  an  Environmental 
Impact  Statement  and  Conduct  Public 
Scoping  Meetinga 

July  2, 1993. 

The  Federal  Energy  Regulatory 
Commission  (FERCfhas  received  an 
application  for  a  new  license  for  the 
Snoqualmie  Falls  hydropower  project, 
FERC  No.  2493.  The  hy^power  project 
is  located  on  the  Snoqualmie  River  in 
Washington. 

The  lERC  staff  has  determined  that 
licensing  this  project  would  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

The  staff’s  EIS  will  objectively 
consider  both  site  specific  and 
cumulative  environmental  impacts  of 
the  project  and  reasonable  alternatives, 
and  will  include  an  economic,  financial 
and  engineering  analysis. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  the 
interested  parties.  All  comments  filed 
on  the  draft  EIS  vrill  be  analyzed  by  the 
staff  and  considered  in  a  final  EIS.  The 
staff’s  conclusions  and 
recommendations  will  then  be 
presented  for  the  ctmsideration  of  the 
Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

The  FERC  staff  will  conduct  two 
scoping  meetings.  The  evening  scoping 
meeting  is  prin^ly  for  public  input 
while  the  morning  meeting  will  focus 
on  resource  agency  concerns.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  and 

of  environmental  issuee  that  should^ 
analyzed  in  the  EIS. 

To  help  focus  discussions,  a 
preliminary  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
mail  to  parties  m  the  FERC  service  list. 
Copies  of  the  preliminary  scoping 
document  will  also  be  availalM  at  the 

T^^ul^sropiM  meetings  will  be 
conducted  by  staft  Tm  first  meeting 


will  be  held  on  Monday,  August  2, 

1993,  from  7  p.m.  to  10  p.m..  at  the  Mt. 

Si  High  Sdrool  auditorium  located 
between  Snoqualmie  and  North  Bend. 
Washington.  This  meeting  is  primarily 
designed  for  public  input.  The  second 
meeting  will  be  held  on  Tuesday, 

August  3, 1993,  and  will  focus  on 
resource  agency  concerns,  and  will  be 
held  from  9:30  a.m.  to  12  p.m.  at  the 
Bellevue  Community  College,  Multi- 
ptirpose  Room  J-116  on  the  Upper 
Campus.  This  building  is  locat^  on  SE 
22nd  Street,  which  is  just  off  148th 
Avenue  NE  in  Bellevue.  Washington. 
Access  to  Bellevue  Conmumity  Allege 
is  via  Interstate  90  and  the  148th 
Avenue  exit. 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1)  Sununarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  ¥1S;  (2)  solicit  from  ^e  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the 
resources  at  issue,  and  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS,  including  points  of  view  in 
opposition  to,  or  in  support  of.  the 
staff’s  preliminary  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  all  statements  (oral 
and  written)  thereby  become  a  p^  of 
the  formal  record  of  the  Commission 
proceedings  on  the  Snoqualmie  Falls 
Project.  Individuals  presenting 
statements  at  the  mekings  will  be  asked 
to  clearly  identify  themselves  for  the 
record. 

Individuals,  organizations,  and 
agencies  vdth  enviroiunental  expertise 
and  concerns  are  encouraged  to  attend 
either  or  both  of  the  meetings  and  to 
assist  the  staff  in  defining  and  clarifying 
the  issues  to  be  addressed  in  the  EI& 

Participants  at  the  public  meetings  are 
asked  to  keep  oral  conunents  to  five 
minutes. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  Mve  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusimr  in  the  public  record.  In 
addition,  written  scoping  conunents 
may  be  filed  with  the  Sectary,  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Str^  NE.,  Washington, 
DC  20426,  until  Septembw  3. 1993. 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page:  Snoqualmie  Falls  Projects, 
Washingtmi.  Project  No.  2393. 

All  those  that  are  formally  recognized 
by  the  Commissitm  as  intervenors  in  the 
Snoqualmie  Falls  Project  proceeding  are 
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asked  to  refrain  from  engaging  the  staff 
or  its  contractor  in  discussions  of  the 
merits  of  the  projects  outside  of  any 
announced  meetings. 

Further,  interests  persons  are 
reminded  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  385.2010)  filing  documents  with 
the  Commission,  to  serve  a  copy  of  the 
document  on  each  person  whose  name 
is  on  the  official  service  list  for  this 
proceeding.  See  18  CFR  4.34(b). 

For  further  information  please  contact 
Kathleen  Sherman  at  (202)  219-2834. 
Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc  93-16264  Filed  7-8-63;  8:45  am] 

BtUJNQ  CODE  Snr-OMS 


[DockM  No.  CP93-617-000] 

Arkia  Energy  Resourcet  Co.; 
Application 

July  2, 1993. 

Talm  notice  that  on  June  25. 1993, 
Arkia  Energy  Resources  Company 
(AER),  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  an  application 
with  the  Commi^ion  in  Docket  No. 
CP93-5 17-000  pursuant  to  section  7(b) 
of  the  Natural  Act  (NGA)  for 
permission  and  approval  to  abandon  the 
transportation  of  natural  gas  for  a  direct 
sales  customer.  Central  Louisiana 
Electric  Company.  Inc.  (CLECO),  which 
was  authorized  in  Docket  No.  CF81- 
400-000,*  all  as  more  fully  set  forth  in 
the  application  which  is  open  to  the 
public  for  inspection. 

AER  proposes  to  abandon  the  firm 
transportation  of  up  to  50,000  MMBtu 
equivalent  of  natural  gas  per  day,^ 
b^use  their  sales  contract  expired 
January  1. 1992,  and  CLECO  has  made 
other  arrangements  for  its  natural  gas 
supplies.  AER  would  not  abandon  any 
facilities  in  this  proposal. 

Any  person  desinng  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  22, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 

Erotests  filed  with  the  Commission  will 
e  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 


*  See  order  Unied  at  18  FERC 1 61,220  (1982). 
*See  order  issued  at  3S  FERC  1 61,089  (1986). 


to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  moticm  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
fiiM  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  mattOT  finds  that  permission  and 
approval  for  the  proposed  amendment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  AER  to  appear  or  be 
represented  at  the  hearing. 

Linwood  A.  Watson,  )r.. 

Acting  Secretoiy. 

[FR  Doc.  93-16265  Filed  7-8-63;  8:45  am] 
wujNO  COOK  anr-ei-M 


[Doclwt  Nos.  TQ93-10-6»-000  and  71193- 
18-63-000] 

Camegla  Natural  Gaa  Co.;  Propoaad 
Changea  In  FERC  Gaa  Tariff 

July  2, 1993. 

Take  notice  that  on  June  30, 1993, 
Carnegie  Natural  Gas  (Company 
((Zamegie)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Cks  Tariff.  Second  Revised 
Volxune  No.  1: 

Forty-Fifth  Revised  Sheet  No.  8 
F(Hty-Fifth  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
sections  23  and  26  of  ffie  Cfeneral  Terms 
and  Conditions  of  its  FERC  COs  Tariff, 
it  is  filing  a  combined  Out-of-Cycle 
Purchas^  COs  Adjustment  (PGA)  and 
Transportation  COst  Adjustment  (TCA) 
to  reflect  changes  in  its  projected 
purchased  gas  costs  and  projected 
Account  No.  858  costs,  llie  proposed 
effective  date  of  the  tendered  tariff 
sheets  is  July  1, 1993. 

Carnegie  states  that  the  revised  tariff 
sheets  incorporate  a  decrease  of  $0.3681 
per  Dth  in  the  commodity  PGA  sales 
rates  under  COmegie’s  Rate  Schedules 
CDS  and  LVWS,  as  well  as  to  the 
maximum  and  minimum  PGA  rates 
under  Rate  Schedule  SEGSS,  and  a  TCA 
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demand  rate  increase  of  $1.6045  per 
Dth.  a  TCA  commodity  rate  decrease  of 
$0.0096  per  Dth,  and  an  increase  in  the 
DCA  charge  of  $0.0527  per  Dth,  as 
compared  to  Carnegie’s  most  recent 
PGA  and  TCA  filing  in  Docket  Nos. 
TQ93-8-63-O01  and  TM93-8-63-001, 
filed  on  June  11, 1993,  and 
supplemented  on  June  17  and  June  23, 
1993. 

(Carnegie  states  that  the  commodity 
PGA  rate  decrease  was  necessitated  by 
revised  projections  in  Carnegie’s 
purchas^  gas  costs  due  to  an 
unanticipated  decline  in  the  cost  of  spot 
gas  supplies  available  on  and  after  July 
1, 1993,  and  that  the  ’TCA  demand  rate 
increase  was  necessitated  by  a 
reservation  charge  increased  recently 
proposed  by  Carnegie’s  upstream 
pipeline.  Texas  Eastern  Transmission 
Corporation  ("TETCX)”),  to  recover  gas 
supply  realignment  costs  pursuant  to 
Order  No.  636,  citing  TEITXD’s  filing  on 
May  28, 1993,  in  Do^et  No.  RP93-125- 
000. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jiirisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  (Opitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  C3FR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  July  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene,  ciopies 
of  this  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  93-16271  Filed  7-8-93;  8:45  am) 
WUJNO  COOC  f717-01-M 


[Docket  No.  TA93-1-24-000] 

Equitrans,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

July  2. 1993. 

Take  notice  that  on  July  1, 1993, 
Equitrans,  Inc.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  September  1, 1993: 

Forty-Fourth  Revise  Sheet  No.  10 
Thirty-Second  Revised  Sheet  No.  34 
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Equitrans  states  that  the  changes 
proposed  in  this  filing  to  the  purchased 
gas  cost  adjustment  under  Rate 
Schedule  PLS  is  an  increase  in  the 
commodity  cost  of  $0.1080  per 
dekatherm  (Dth).  The  purchased  gas 
cost  adjustment  to  Rate  Schedule  ISS  is 
an  increase  of  $0.1725  per  Dth.  The 
Account  858  adjustment  is  an  increase 
of  $1.9765  per  Dth  for  the  demand  rate 
and  an  increase  of  $0.0179  per  Dth  for 
the  commodity  rate. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW.,  Washington, 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  19, 
1993.  Protests  will  be  consider^  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  93-16258  Filed  7-8-93;  8:45  am) 
BIUJNQ  COOC  t717-01-M 


[Docket  No.  RP93-62-005] 

Equitrans,  Inc.;  Motion  To  Place 
Revised  Tariff  Sheets  Into  Effect 

July  2. 1993. 

Take  notice  that  on  June  30, 1993, 
Equitrans,  Inc.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Voliune  No.  1  and  Original 
Volume  No.  3,  the  following  tariff 
sheets: 

Original  Volume  No.  1 

Substitute  Forty-Third  Revised  Sheet  No.  10 
Substitute  Second  Revised  Sheet  No.  13 
substitute  Third  Revised  Sheet  No.  22 
Substitute  Thirteenth  Revised  Sheet  No.  23 
Substitute  Thirty-First  Revised  Sheet  No.  34 

Original  Volume  No.  3 
Substitute  Third  Revised  Sheet  No.  2 
Substitute  Thirteenth  Revised  Sheet  No.  4 
Substitute  Third  Revised  Sheet  No.  5 
Substitute  Thirteenth  Revised  Sheet  No.  8 
Substitute  Second  Revised  Sheet  No.  32 
Substitute  First  Revised  Sheet  No.  39A 

These  tariff  sheets  are  proposed  to 
become  effective  July  1, 1993. 


Equitrans  states  that  this  filing 
represents  a  reduction  in  both  rates  and 
the  transportation  retention  percentage 
over  those  proposed  by  Equitrans  in  its 
December  31  filing  in  Docket  No.  RP93- 
62.  The  reductions  reflect  the  following 
revisions: 

(1)  Reduction  in  the  purchased  gas 
cost  component  of  PLS  and  ISS  rates 
based  on  Equitrans’  last  PGA  filing  in 
Docket  Nos.  TQ93-7-24-000  and 
TQ93-7-24-001  which  was  approved 
by  letter  order  dated  June  25, 1993; 

(2)  Inclusion  of  current  contract 
demand  volumes  for  the  new  30-day 
storage  service  under  Rate  Schedule 
30SS,  which  service  was  certificated  by 
the  Commission’s  April  16, 1993  order 
in  Docket  No.  CP93-44  and  was 
commenced  during  the  test  period  in 
Docket  No.  RP93-62.  *1110  storage 
volumes  and  related  transportation 
volumes  have  the  effect  of  reducing 
storage  and  related  transportation  rates; 

(3)  Correction  of  a  miscalculation  in 
Equitrans  filed  fuel  retention  factor  for 
tr^sportation  services  in  Docket 
Number  RP93-62.  This  correction 
results  in  a  reduction  in  the 
transportation  retention  factor  for 
company  fuel,  loss,  and  unaccoimted  for 
from  4.35%  to  4.19%. 

Equitrans  states  that  the  revised  tariff 
sheets  submitted  with  its  transmittal 
letter  are  filed  in  substitution  for  the 
tariff  sheets  that  were  filed  on  December 
31, 1992  in  Docket  No.  RP93-62,  and 
are  filed  on  the  express  condition  that 
they  become  effective  on  July  1, 1993. 
Concurrently  with  these  revised  tariff 
sheets,  Equitrans  is  filing  a  motion  to 
place  its  proposed  rate  filing  in  Docket 
No.  RP93-62  into  effect  on  July  1, 1993. 
Equitrans  states  that  the  revised  tariff 
filing  is  intended  to  take  effect  in 
conjimction  with  the  motion  filing  to 
effectuate  a  reduction  in  filed  rates  to 
the  benefit  of  Equitrans’  customers,  and 
therefore  should  be  permitted  to  take 
effect  on  July  1.  Although  Equitrans 
does  not  believe  that  any  weavers  are 
necessary,  Equitrans  requests  that  the 
Commission  grant  any  waivers  of  its 
regulations  that  it  deems  appropriate  to 
permit  this  filing  to  become  effective  as 
proposed. 

Equitrans  states  that  copies  of  the 
filing  are  being  served  on  each  of 
Equitrans’  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  IX)  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  12, 1993.  Protests 


will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  ^11  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretoiy. 

IFR  Doc  93-16270  Filed  7-8-93;  8:45  am! 
BIUJNQ  cooe  srir-oi-M 


[Docket  No.  TQ93-7-34-000] 

Rorida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  2. 1993. 

'Take  notice  that  on  June  30, 1993 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  August  1, 1993: 

Forty-Fourth  Revised  Sheet  No.  8 

Sixth  Revised  Sheet  No.  224 
Eighth  Revised  Sheet  No.  227 

Sixth  Revised  Sheet  No.  231 

FGT  states  that  Forty-Fourth  Revised 
Sheet  No.  8  is  being  filed  in  accordance 
with  §  154.308  of  the  Commission’s 
regulations  and  pursuant  to  section  15 
of  FGT’s  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  to  reflect  a 
decrease  in  FGT’s  jurisdictional  rates 
due  to  a  decrease  in  its  average  cost  of 
gas  purchased  fiom  that  reflected  in  its 
Out-of-Cycle  PGA  filing.  Docket  No. 
TQ93-6-34-000  effective  Jime  1, 1993. 

Under  the  Commission’s  regulations, 
FGT’s  projected  purchased  cost  of  gas 
should  be  for  the  period  August  1993 
through  October  1993.  However,  due  to 
FGT’s  anticipated  implementation  of 
Order  No.  636  effective  October  1, 1993, 
FGT  requests  waiver  of  the 
Commission’s  regulations  to  allow  FGT 
to  project  purchased  gas  costs  for  the 
period  of  August  1993  and  September 
1993. 

FGT’s  projected  purchased  cost  of  gas 
for  the  period  August  1993  and 
September  1993,  shown  in  detail  on 
Schedule  Ql,  represents  a  decrease  from 
$3.5226/MMBtu  saturated,  as  reflected 
in  FGT’s  Out-of-Cycle  PGA  filing  in 
Docket  No.  TQ93-6-34-000,  effective 
June  1, 1993  to  $3.1990/MMBtu 
saturated  in  the  instant  filing. 

FGT  is  required  to  update  its  Index  of 
Entitlements  concurrently  with  its 
Quarterly  PGA  filing  pursuant  to 
Section  9  of  the  General  Terms  and 
Conditions  of  its  Tariff  and  has  included 
such  changes  on  Sixth  Revised  Sheet 
Nos.  224  and  231,  and  Eighth  Revised 
Sheet  No.  227. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Fed^al 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
12, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Liawood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  93-16255  Filed  7-6-93;  6:45  am] 

BHJJNQ  CODE  ITt7-0t-M 


Granite  State  GaaTranamiaalon,  Inc.; 
Proposed  Changea  in  Rataa 

[Docket  No.  TM93-18-4-000] 

July  2, 1993. 

Take  notice  that  on  June  29, 1993. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tari^  Second 
Revised  Volume  No.  1,  Twentieth 
Revised  Sheet  Na  25,  containing 
changes  in  rates  for  efiectiveness  on 
June  1. 1993. 

According  to  Granite  State,  it  provides 
a  storage  service  for  Bay  State  Gas 
Company  imder  its  Rate  Schedule  GSS 
with  storage  capacity  provided  in  a 
facility  operated  by  CNG  Transmission 
Corporation  (CNG).  It  is  further  stated 
that  Granite  State’s  Rate  Schedule  CSS 
tracks  changes  made  by  CNG  under  its 
Rate  Schedule  GSS  pursuant  to  which 
Granite  State  obtains  storage  capacity 
from  CNG. 

Granite  State  further  states  that,  on 
June  15, 1993,  CNG  made  a  filing  in 
Docket  Nos.  1^3-6-22-000  and 
TM93-5-22-000  changes  several 
components  in  its  Rate  Schedule  GSS 
rates  efiective  June  1, 1993.  According 
to  Granite  State,  its  filing  tracks  in  its 
Rate  Schedule  CSS  the  changes 
proposed  by  CNG  in  its  rates  for  Rate 
Schedule  GSS  service. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  Bay  State  Gas 
Company  and  the  regultiory 
commissions  of  the  states  of  Maine. 
Massachusetts  and  New  Hampriiire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federd 
Energy  Regulat^  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 


DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wdriung  to  become  a  party 
must  file  a  motion  to  intervene.  (Copies 
of  this  filing  are  on  file  %vith  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watsoa,  fr., 

Acting  Secretary. 

(FR  Doc.  93-16257  Filed  7-8-93;  8:45  am] 
BIUJNQ  CODE  Snr-DI-M 


[Docksi  No.  7093-8-8-000] 

Granit*  State  Gee  Tranemieelon,  Inc.; 
Propoeed  Changes  in  Rates 

July  2. 1993. 

’Take  notice  that  on  June  30, 1993, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  tendmed  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Ravish 
Volume  No.  1,  Twenty-Eighth  Revised 
Sheet  No.  21.  containing  Ganges  in 
rates  for  effectiveness  on  July  1, 1993. 

According  to  Granite  State,  it  filed  a 
regular  quarterly  purchased  gas  cost 
adjustment  on  June  7, 1993  in  Docket 
No.  TQ93-7-4-000  revising  its  sales 
rates  b^d  on  projected  gas  costs  and 
sales  for  the  third  quarter  of  1993.  It  is 
stated  that  the  filing  was  accepted, 
subject  to  refund,  in  a  Latter  Order 
issi^  June  25, 1993.  Granite  State 
furthrn:  states  that  the  instant  filing 
revises  its  sales  rates  for  the  third 
quarter  based  on  current  projections  of 
gas  purchase  costs  applied  to  the  same 
sal^  projections  as  in  the  prior  filing. 

Granite  State  also  states  that,  in 
addition  to  reflecting  current  projected 
gas  costs,  its  filing  reflects  the  costs  for 
certain  transportation  services  for  the 
services  its  receives  under  Algonquin 
Gas  Transmission  Company's 
(Algonquin)  Rate  Schedules  F-2  and  F- 
3  as  a  result  of  the  effectiveness  of  Order 
Nos.  636,  et  al.  compliance  filings  by 
Algonquin  in  Docket  No.  RS92-28-000, 
Texas  Eastern  Transmission  Corporation 
in  Docket  No.  RS92-11-000  and 
Transcontinental  Gas  Pipe  Line 
Corporation  in  Docket  Na  RS92-8&- 
000.  According  to  Granite  State,  it  has 
pending  in  Do^et  No.  RP93-138-000  a 
Petition  for  Temporary  Waiver  of  the 
Commission’s  purcha^  gas  cost 
regulations  to  pwmit  it  to  recover  these 
transportation  costs  tluough  its 
purchased  gas  cost  adjustment 


procedxires  imtil  the  effectiveness  of  its 
restructuring  compliance  plan  in  Docket 
No.  RS93-1-000. 

Granite  State  indicates  that  the 
revised  sales  rates  on  Twenty-Eighth 
Revised  Sheet  No.  21  are  applicable  to 
Granite  State’s  wrholesale  sales  to  its  two 
affiliated  distribution  company 
customers:  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc. 

Granite  State  states  that  copies  of  its 
filing  were  served  upon  its  customers 
and  the  regulatory  commissions  of  the 
states  of  Maine,  New  Hamj^ire  and 
Massachusetts. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  writh  the  Federal  Energy 
Re^latory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  Ail  such  motions 
or  protests  should  be  filed  on  or  before 
July  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wiping  to  bcloime  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  93-16269  Filed  7-8-93;  8:45  am] 
BtLUNO  CODE  f717-01-« 


[Docket  No.  RP92-5(MXS] 

High  Island  Offshore  System;  Report 
of  Refunds 

July  2, 1993 

'Take  notice  that  High  Island  Offshore 
System  (BIOS)  on  March  26, 1993, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  Refund  Report  made 
in  accordance  with  Article  I  of  the 
Settlement  Agreement  in  Docket  No. 
RP92-50-000,  et  al.,  as  approved  by  the 
Commission’s  order  issued  Decemt^ 
28, 1992. 

In  accordance  with  Article  1  of  the 
Settlement  Agreement,  as  approved, 
HIOS  states  that  on  March  14, 1993  it 
made  a  refund  totalling  $20,506,780.13 
in  principal  and  interest  to  shippers 
listed  in  Appendix  A  attached  to  its 
filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washin^on,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission’s  _ 

Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  93-16256  Filed  7-6-93;  8:45  am] 

MUJNQ  C006  t717-01-M 


(Docket  No.  CP93-51»-000] 

K  N  Energy,  Inc.;  Application 

July  2. 1993. 

Take  notice  that  on  June  28, 1993,  K 
N  Energy,  Inc.  (K  N),  P.O.  Box  281304, 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CP93-519-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
construct  and  operate  pipeline  facilities 
between  the  Springdale  Storage  Field 
and  the  Yenter  Plant  in  Logan  County, 
Colorado,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  proposes  to  construct  and  operate 
approximately  two  miles  of  8*inch 
pipeline  and  appurtenant  facilities 
located  in  Logan  County,  Colorado. 

K  N  states  mat  the  proposed  facilities 
would  be  used  to  connect  the 
Springdale  Storage  Facility  to  existing  8- 
inch  and  10-inch  pipeline  in  order  to 
facilitate  the  movement  of  withdrawal 
gas  to  the  Yenter  Plant. 

K  N  states  further  that  the  estimated 
cost  of  the  proposed  construction  is 
$250,000  and  proposes  to  finance  the 
proposal  through  internally  generated 
funds  or  interim  bank  loans. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  22, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  tnerein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Q)mmission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  K  N  to  appear  or  be 
represented  at  the  hearing. 

Linvrood  A.  Watson,  )r.. 

Acting  Secretary. 

IFR  Doc  93-16268  Filed  7-8-93;  8:45  am) 
MUMO  CODE  SMT-OI-M 


(OockM  No.  TQ93-8-16-000] 

National  Fuel  Gaa  Supply  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  2. 1993. 

Take  notice  that  on  Jtme  29, 1993, 
National  Fuel  Gas  Supply  Corporation 
("National”)  tenderea  for  filing  the 
following  revised  tarifi  sheet  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Voltime  No.  1.  to  become  effective  on 
July  1. 1993: 

Thirty-Sixth  Revised  Sheet  No.  5 

National  states  that  the  filing  is  made 
to  implement  an  Out-of-cycle  Purchased 
Gas  Adjustment  ("PGA”)  rate  change. 
National’s  revised  demand  and 
commodity  rates  are  $10.28  per  Dt  and 
309.47  cents  per  Dt  respectively. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
Company’s  jurisdictional  customers  and 
the  Regulatory  Commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 


or  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  July  12, 1993.  Protests  will  be 
consider^  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc  93-16261  Filed  7-8-93;  8:45  am) 

BIUMO  CODE  S717-01-M 


Northwest  Pipeline  Corp.;  Request 
Under  Blanket  Authorization 

July  2, 1993. 

Take  notice  that  on  Jime  29, 1993, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Do^et  No. 
CP93-525-000,  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization 
partially  abandon  its  existing  facilities 
at  the  Walla  Walla  Metering  Station  in 
Walla  Walla  Coimty,  Washington,  and 
to  construct  and  operate  replacement 
facilities  at  this  station  in  order  to  better 
accommodate  its  existing  firm  delivery 
obligations  to  Cascade  Natiual  Gas 
Corporation  (Cascade)  under  the 
authorization  issued  in  Docket  No. 
CP82— 433-000,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  the  existing 
maximum  delivery  capacity  of  its  Walla 
Walla  Meter  Station  is  less  than 
Northwest’s  existing  firm  delivery 
obligations  to  Cascade  at  that  point 
imder  currently  authorized  firm  service 
agreements.'  Accordingly,  Northwest 
proposes  to  replace  the  two  existing  2- 
inch  regulators  at  the  Walla  Walla  Meter 
Station  with  two  3-inch  regulators  with 
75  percent  trim.  Northwest  also 
proposes  to  replace  a  4-inch  x  6-inch 
relief  valve  with  a  6-inch  x  8-inch  relief 
valve.  Northwest  states  that  these 
facility  changes  will  increase  the 
maximum  design  delivery  capacity  of 
this  station  horn  7,400  MMBtud  to 


'  Northwest  states  that  the  meter  station  has  a 
current  maximum  design  delivery  capacity  of 
approximately  7,400  MMBtu  per  day  (MMBtud). 
while  NtHTthwest  has  existing  6rm  obligations  to 
delivery  up  to  13,939  MMBtud  through  the  station 
to  Cascade. 
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approximately  16,300  MMBtud  at  a 
pressure  of  250  psig. 

Northwest  states  that  the  total  cost  of 
replacing  the  described  facilities  at  the 
Walla  Walla  Meter  Station  is  estimated 
to  be  approximately  $37,880,  including 
the  cost  of  removing  the  old  facilities. 
Since  the  proposed  facility  upgrades  are 
necessary  to  enable  Northwest  to  deliver 
up  to  its  current  firm  obligations  to 
Cascade  at  the  sul^ect  points.  Northwest 
states  that  it  will  not  require  any  cost 
reimbursement  hom  Cascade. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the  _ 

Conunission’s  Procedural  Rules  (18  CFK 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natiiral  Act. 

Linwood  A.  Wstson,  Jr., 

Acting  Secretary. 

[FR  Doc.  93-16266  Filed  7-8-93;  8:45  am] 
BIUJNQ  CODE  «rt7-S1-M 


[Docket  No,  RP93-146-000] 

Panhandle  Eaetem  Pipe  Line  Co.; 
Proposed  Filing 

July  2, 1993. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on  Jime 
30, 1993,  tendered  for  filing  a  proposal 
to  recover  by  means  of  a  direct  biU  to 
certain  of  its  former  sales  customers 
their  proportionate  share  of  the  net  debit 
balance  in  Panhandle’s  Unrecovered 
Transportation  Cost  Account. 

Panhandle  states  that  because  its  sales 
services  were  terminated  as  a  result  of 
the  implementation  of  restructured 
services  in  Docket  No.  RS92-22-000 
effective  May  1. 1993,  it  is  now  time  to 
dispose  of  the  balance  in  the 
Unrecovmed  Transportation  Cost 
Account  in  the  manner  apjnroved  by  the 
Commission.  Panhandle  proposes, 
consistent  with  the  Commission’s  prior 
authorizations  in  Docket  No.  RP91-229- 
GOO  et  al..  that  it  be  permitted  to  indude 
the  direct  bill  amounts  in  the  nramal 
invoices  for  July  operations  to  be  sent  to 
the  afiected  former  sales  customers. 
Accordingly,  Panhandle  requests 


Commission  approval  of  this  proposal 
not  later  than  July  30, 1993. 

Panhandle  states  that  a  copy  of  this 
filing  was  mailed  to  eadi  a^ded  party 
and  to  affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  ^ovild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washingtmi. 
DC  20426,  in  accordance  with  the  Rules 
of  211  and  214  of  the  Commission’s 
Rules  and  Practice  and  Procedure  (18 
CFR  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  12. 1993.  Protests  will  be 
consider^  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  tq  become  a  j>arty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avmlable  for  public 
inspection  in  the  Public  Reference 
Room. 

Lin«vood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  93-16254  Filed  7-8-93;  8:45  ami 
BUAJNO  CODE  t717-01-M 


[Dociwt  No.  RP93-1 25-000] 

Texas  Eastern  Transmission  Corp.; 
Technical  Conferertce 

July  2, 1993. 

In  the  Commission’s  ordw  issued  on 
June  30, 1993,  the  Commission  ordered 
that  a  technical  conference  be  convened 
to  resolve  issues  raised  by  the  filing. 

The  conference  to  address  the  issues  has 
been  scheduled  for  Wednesday,  July  21, 
1993,  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  dc  20426. 
All  parties  wishing  to  attend  should 
contact  Meuy  Hain  at  (202)  208-0996 
before  July  9, 1993  to  indicate  the 
number  of  persons  attending. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  93-16259  Filed  7-8-93;  8:45  am] 
BIUINO  CODE  «n7-0«-M 


(Docket  No.  TM93-1 6-29-000] 

Trenacontinantal  Gas  Pipe  Una  Coip.; 
Proposed  Chartges  In  FERC  Gas  Tariff 

July  2. 1993. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TOT.)  tendered 
for  filing  on  June  30, 1993  Su^  Revised 
Sheet  Na  60  to  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1  whidi 


tariff  sheet  is  proposed  to  be  effective 
August  1, 1993. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  revise  the  Great  Plains 
Volumetric  Surcharge  (GPS)  effective 
August  1, 1993  pursuant  to  Section  39 
of  me  General  Terms  and  Conditions  of 
TGPL’s  FERC  Gas  Tariff.  The  revised 
GPS  Surcharge  included  in  the  instant 
filing  consists  of  two  components — the 
Current  GPS  Surcharge  calculated  for 
the  period  August  1, 1993  through  July 
31, 1994  and  &e  Great  Plains  Deferred 
Account  Surcharge  which  is  based  on 
the  balance  in  the  current  GPS 
subaccoimt  plus  accumulated  interest  at 
April  30. 1993. 

Attached  in  Appendix  A  to  the  filing 
are  workpapers  supporting  the 
calculation  of  the  revised  GPS 
Surcharge  of  2.70c  per  dt  reflected  on 
the  tariff  sheet  included  therein. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers.  State 
Commissions  and  other  interested 
parties.  In  accordance  with  provisions 
of  Section  154.16  of  the  Commission’s 
Regulations,  copies  of  this  filing  are 
available  for  public  inspection,  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco’s  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston, 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  i^ould  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  or  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Liawood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  93-16262  Filed  7-8-93;  8:45  am] 
BiLUNQ  CODE  t717-01-H 


[Dockat  No.  CP90-«67-01<q 

Transcontinental  Gas  Pipe  Line  Coip. 
Petition  to  Amend 

July  2, 1993. 

Take  notice  that  on  June  30, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  to 
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further  amend  the  certificate  of  public 
convenience  and  necessity  granted  by 
the  Commission  by  orders  issued 
January  17, 1991  and  June  11. 1991  and 
amended  by  order  issued  November  30, 
1992  in  Docket  Nos.  CP90-687-000.  et 
al.,  to  relocate  the  propmsed  metering 
station  at  Chatham,  New  Jersey 
(Chatham  M&R)  from  milepost  1812.36 
on  TGPL’s  system  to  milepost  1813.61. 

TGPL  states  that  the  Chatham  M&R 
will  be  a  point  of  delivery  to  Public 
Service  Electric  and  Gas  Company 
(PSE&G)  under  TGPL’s  Rate  Schedule 
FT-NT.  Through  the  local  zoning  and 
permitting  process,  TGPL,  PSE&G  and 
the  Chatham  Township  Board  of 
Adjustment  have  agreed  that  the  new 
location  is  better  suited  for  the  Chatham 
M&R.  TGPL  states  that  the  new  location 
no  only  has  more  space  for  the  metering 
station  equipment,  nut  is  advantageous 
because  it  is  in  the  immediate  vicinity 
of  a  point  where  the  existing  systems  of 
TGPL  and  PSE&G  cross. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
July  12, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  93-16272  Filed  7-8-93;  8:45  am) 
BlUiNG  CODE  trir-OZ-M 


[Docket  No.  CP89-750-013] 

Transcontinental  GUis  Pipe  Line  Coip.; 
Sale  of  Natural  Gas 

July  2. 1993. 

Take  notice  that  on  October  30. 1992, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  2800  Post  Oak 
Blvd.,  Houston,  Texas,  77251,  submitted 
the  following  information  regarding  the 
sale  of  natural  gas  to  be  made  to  an 
affiliate  under  Transco ’s  Rata  Schedule 
IS,  pursuant  to  the  authorization  granted 
by  an  order  issued  March  24, 1989,  in 


Docket  Nos.  CP89-759-000,  ef  al.  (46 
FERC1 61,351). 

(1)  Name  of  Buyen  Transco  Energy 
Mmketing  Company  (TEMCO). 

(2)  Location  of  Buyer:  Houston.  Texas. 

(3)  Affiliation  between  ’Transco  and 
Buyer  Both  Transco  and  TEMCO  are 
subsidiaries  of  Transco  Energy 
Company. 

(4)  Nature  of  the  Transaction: 

Purchase  for  resale. 

(5)  Term  of  Sale:  One  year, 
commencing  July  25, 1993. 

(6)  Estimated  Maximum  Daily 
Quantity:  1,000,000  MMBtu.  Estimated 
Total  Quantity:  365,000,000  MMBtu. 

(7)  Rates:  Maximum:  100%  load  factor 
derivative  of  TGPL’s  Rate  Schedule  FS 
rate  plus  adjustments.  Minimum:  Zero, 
pursuant  to  Commission  Order 
Approving  Settlements  as  Modified  and 
Issuing  Certificates,  55  FERC  61,446 
(1991). 

Rate  to  be  Charged  During  the  Billing 
Period:  ’The  simple  average  of  the  four 
regional  prices  set  forth  in  the  table 
‘‘(^s  Price  Report”  (in  $/MMBtu) 
published  in  the  first  issue  of  such 
month  of  Natural  Gas  Week  for  the 
following  regions:  (1)  Texas,  Gulf  Coast 
Offshore,  Spot  Delivered  to  Pipeline;  (2) 
Texas,  Gulf  Coast  Onshore,  Spot 
Delivered  to  Pipeline;  (3)  Louisiana, 
Gulf  Coast  Offshore,  Spot  Delivered  to 
Pipeline;  and  (4)  Louisiana.  Gulf  Coast 
Onshore,  Spot  Delivered  to  Pipeline. 
Transcontinental  Gas  Pipe  Line 

Corporation:  Docket  No.  CP89-759- 
013 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  within  30  days 
after  issuance  of  the  instant  notice  by  . 
the  Commission,  pursuant  to  the  order 
of  March  24. 1989.  If  no  protest  is  filed 
within  that  time  or  the  dommission 
denies  the  pretest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  is  filed, 
Tran.sco  may  sell  gas  for  120  days  from 
the  date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  93-16267  Filed  7-8-93;  8:45  am] 
BtLUNQ  CODE  S717-ei-M 


[Docket  No.  RS92-26-000] 

United  Gas  Pipeline  Co.*,  Conference 

July  2, 1993. 

’Take  notice  that  in  accordance  with 
the  Commission’s  order  of  July  2, 1993 
in  this  proceeding,  a  conference  will  be 


convened  in  the  above-capticxied  docket 
to  discuss  a  gas  diversion  mechanism  to 
be  incorporated  in  United’s  tariff.  The 
conference  will  be  held  on  Thursday, 
July  15, 1993  at  1  p.m. 

'The  conference  %vill  be  held  in  a 
hearing  or  conference  room  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington.  DC 
20426.  All  interested  parties  are  invited 
to  attend.  Attendance  at  the  conference 
will  not  confer  party  status.  * 

Linwood  A.  Watson, 

Acting  Secretary. 

IFR  Doc.  93-16260  Filed  7-8-93;  8:45  am] 
BILUNG  CODE  STir-OI-M 


[Docket  No.  EG93-57-000] 

Westmoreland-LG&E  Partners; 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

July  2. 1993 

On  June  28, 1993,  Westmoreland- 
LC&E  Partners  (“Applicant”),  a  Virginia 
general  partnership  with  its  principal 
place  of  business  at  300  Preston 
Avenue,  Charlottesville,  Virginia  22902, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  regulations. 

Applicant  intends  to  own  a  coal-fired 
electric  generating  facility  with  a 
maximum  net  power  production 
capacity  of  approximately  165  MW 
(summer)  and  167  MW  (winter).  All  of 
the  facility’s  electric  power  net  of  the 
facility’s  operating  electric  power  will 
be  purchased  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
whole.sale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NW.,  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  July  16, 1993  and  must  be 
served  on  Applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doa  93-16253  Filed  7-8-93;  8:45  am] 
BiLUNQ  CODE  en7-«1-M 


36958 . 
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Office  of  Hearings  and  Appeals 

Cases  Ried  During  Weak  of  June  11 
Through  June  18, 1903 

During  the  Week  of  June  11  through 
June  18, 1993,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 


and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  July  1, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  June  11  Through  June  18, 1993] 


Date 

Name  and  Location  of  Applicant 

Case  No. 

Type  of  Submission 

June  14. 1993  . 

Aransas  Pass  I.S.O..  Aransas  Pass.  TX _ 

RR272-107 

Request  for  Modification/Rescission  In  the  Crude 
OH  Refund  Proceeding.  If  Granted:  The  June  3, 
1993  Dismissal  Letter  (Case  No.  RF272-67413) 
issued  to  Aransas  Pass  I.S.D.  would  be  modi¬ 
fied  regarding  the  firm’s  application  for  refund 
submitted  in  the  Crude  Oil  Refund  Proceedkrg. 

June  14.  1993 . 

Plumbers  and  Steamfitters  Local  150,  At¬ 
lanta,  GA. 

LFA-0304 

Appeal  of  an  Information  Request  Denial.  If  Grant¬ 
ed:  Plumbers  and  Steamfitters  Local  150  would 
receive  copies  of  certified  payroll  records  sub¬ 
mitted  by  Sig  Cox,  Inc.  arxl  Gold  MecharUcai 
Service,  Inc. 

June  14. 1993 . 

Ouantum/Wilcox  Oil  Company,  Hardin,  KY . 

RR330-1 

Request  for  Modification/Rescission  In  the  Quan¬ 
tum  Refund  Proceeding.  If  Granted:  The  Janu¬ 
ary  2,  1992  Decision  and  Order  (Case  No. 
RF339-46  issued  to  Wilcox  Oil  Com^^y  would 
be  modified  regarding  the  firm’s  abdication  for 
refurxl  submittdj  in  the  Quantum  Refund  Pro¬ 
ceeding. 

June  15.  1993 . 

South  Orange-Maplewood  School  District 
Maplewood,  NJ. 

RR272-108 

Request  for  Modification/Rescission  in  the  Crude 
Oil  Refund  Proceeding.  If  Granted:  The  Juiw  3, 
1993  Dismissal  Letter  (Case  No.  RF272-87465) 
issued  to  South  Orsmge-Maplewood  School  Dis¬ 
trict  would  be  modified  regardk^g  the  firm’s  ap¬ 
plication  for  refund  submitted  In  the  Crude  Oil 
Refurnl  Proceeding. 

June  18.  1993  . . 

David  Rodriquez  Soler,  Cranbury,  NJ . 

LFA-0305 

Appeal  of  an  Information  Request  Denial.  If  Grant¬ 
ed:  David  Rodriquez  Soler  would  receive  access 
to  records  including  the  contractors  applicable 
sectior^s  cited  in  Mr.  Misso’s  letter  of  February 
26.  1993. 

Refunds  Applications  Received 

[WEEK  OF  JUNE  11  TO  JUNE  18.  1993] 


Refunds  Appucations  Received 
Continued  ~ 


Date  re¬ 
ceived 

Name  of  refund  pro¬ 
ceeding/name  of  re- 
funa  applicant 

Case  num¬ 
ber 

6/11/93  .. 

Bailey’s  Texaco . 

RF321- 

19770 

6/11/93  .. 

Charles  Labadie 
Super  100. 

RF342-321 

6/14/93  .. 

Hamilton  &  Home 

RF321- 

Products,  Inc. 

19971 

6/15/93  .. 

Auburn  Gas-W  31st 

RF321- 

Street. 

19772 

6/15/93  .. 

Auburn  Gas-W  31st 

RF321- 

Street. 

19773 

6/1 5«3  .. 

Schougen  Oil  Com¬ 
pany,  Inc. 

RF342-322 

6/15/93  .. 

Cooper's  Texaco  *2 

RF321- 

' 

19774 

6/15«3  .. 

Girard  Bros.,  Inc _ 

RF321- 

19775 

[WEEK  OF  JUNE  11  TO  JUNE  18,  1993] 


Date  re¬ 
ceived 

Name  of  refund  pro¬ 
ceeding/name  of  re¬ 
fund  applicant 

Case  num¬ 
ber 

6/18/93  .. 

Brianwood  Gulf.  Inc 

RF300- 

21745 

6/18/93  .. 

Butane  Gas  Com¬ 
pany,  Inc. 

RF340-185 

6/11/93 

Atlantic  Richfield 

RF304- 

Thru  6/ 

Applications  Re- 

14094 

18/93. 

ceived.. 

Thru 

RF304- 

14109 

6/11/93 

Crude  Oil  Refund 

RF272- 

Thru  6/ 

Applications  Re- 

94749 

18/93. 

ceived.. 

Thru 

RF272- 

94756 

(FR  Doc.  93-16320  Piled  7-6-93;  8:45  am] 
BILUNO  CODE  MSO-OI-P 


UNITED  STATES  ENVIRONMENTAL 
PROTECTION  AGENCY 

[FRL-4677-2] 

Public  Notice  for  New  Jersey's 
Request  to  Assume  the  Section  404 
Program  Under  the  Clean  Water  Act 

AGENCY:  United  States  Environmental 
Protection  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Clean  Water  Act 
(CWA)  established  the  Section  404 
Permit  Program,  under  which  the  U.S. 
Army  Corps  of  Engineers  (Corps),  may 
issue  permits  for  the  discharge  of 
dredged  or  fill  material  into  “waters  of 
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the  United  States"  as  identified  in  the 
CWA.  Section  404(g)(1)  of  the  CWA 
allows  any  State  to  apply  to  the  United 
States  Environmental  Ihrotection  Agency 
(USEPA)  to  administer  its  own 
individual  and  general  permit  program 
for  the  discharge  of  dredged  or  fill 
material  into  state  regulated  waters 
within  its  jurisdiction.  The  State  of  New 
Jersey  has  submitted  a  full  and  complete 
Request  for  State  Program  Approval  and 
proposes  to  operate  the  State  permit 
program  for  regulated  activities  into 
waters  within  the  jurisdiction  of  the 
State  in  accordance  with  the  CWA. 
USEPA  will  approve  or  disapprove  the 
program  transfer  by  October  13, 1993. 
DATES:  Public  comment  period  for  the 
proposed  transfer  closes  on  August  27, 
1993.  USEPA  will  hold  three  public 
hearings  on  New  Jersey’s  appUcation,  on 
August  10, 1993  (Moorestown,  NJ), 
August  11, 1993  (Hightstown,  NJ),  and 
August  12, 1993  (Chatham,  NJ). 
ADDRESSES:  Any  interested  persons  may 
comment  upon  New  Jersey’s  application 
by  writing  to  Mr.  Mario  Del  Vic^o, 
Chief,  M^ne  and  Wetlands  Protection 
Branch,  USEPA  Region  2,  26  Federal 
Plaza.  New  York,  NY  10278.  The 
hearings  will  be  held  at  the  following 
locations: 

(1)  Tuesday  August  10, 1993  from  3 
p.m.  to  5  p.m.  and  7  p.m.  to  close,  at  the 
auditorium  of  Moorestown  High  School. 
803  N.  Stanwick  Road.  Moorestown, 
New  Jersey. 

(2)  Wednesday  August  11, 1993  from 
3  p.m.  to  5  p.m.  and  7  p.m.  to  close  at 
the  auditorium  of  the  Grace  Rogers 
School.  Stockton  Street.  Hightstown, 
Mercer  Coimty,  NJ. 

(3)  Thursday  August  12, 1993  from  3 
p.m.  to  5  p.m.  end  7  p.m.  to  close,  at  the 
auditorium  of  the  Chatham  Middle 
School,  480  Main  Street  (“old"  Route 
24)  Chatham,  Morris  Coimty.  NJ. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mario  Del  Vicario,  Chief,  Marine  and 
Wetlands  Protection  Branch  at  212- 
264-5170. 

SUPPLEMENTARY  INFORMATION:  The 
State’s  submission  is  on  file  and  may  be 
inspected  and  copied  (for  a  per  page 
charge)  at  the  USEPA  Region  2  office  in 
New  York  City.  In  addition,  copies  of 
the  complete  submission  package  are 
available  for  review  at  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  (NJDEPE),  'CN  401, 501  East 
State  Street,  Trenton.  New  Jersey, 
08625-0401,  (609-633-6755).  The 
regulations  establishing  the 
requirements  for  the  approval  of  State 
programs  under  Section  404  of  the  CWA 
were  published  in  Volume  53,  No.  108 
of  the  Federal  Register,  June  6, 1988  (40 


CFR  Parts  232  and  233),  begiiming  at 
page  20764. 

Background 

The  Federal  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  established  the 
Section  404  Permit  Program,  under 
which  the  Secretary  of  the  Army,  acting 
through  the  Chief  of  Engineers  of  the 
U.S.  Army  Corps  of  Engineers  (Corps), 
may  issue  permits  for  the  discharge  of 
dredged  or  fill  material  into  “waters  of 
the  United  States"  as  identified  in  the 
CWA. 

Section  404(g)(1)  of  the  CWA  provides 
that  the  Governor  of  any  State  can  apply 
to  the  Administrator  of  the  EPA  to 
administer  its  own  individual  and 
general  permit  program  for  the 
discharge  of  dredged  or  fill  material  into 
state  regulated  waters  within  its 
jurisdiction.  "State  regulated  waters" 
are  defined  in  40  CFR  232.2(p)  as  “those 
waters  of  the  United  States  in  which  the 
Corps  suspends  the  issuance  of  Section 
404  permits  upon  approval  of  a  State’s 
Section  404  permit  program  by  the 
Administrator  under  Section  404(h). 

The  program  caimot  be  transferred  for 
those  waters  which  are  presently  used, 
or  are  susceptible  to  use  in  their  natural 
condition  or  by  reasonable  improvement 
as  a  means  to  transport  interstate  or 
foreign  commerce  shoreward  to  their 
ordinary  high  water  mark,  including  all 
waters  whi^  are  subject  fo  the  high  tide 
line,  including  wetlands  adjacent 
thereto.” 

The  State  application  to  administer 
the  Section  404  program  must  include 
the  following: 

(a)  A  letter  from  the  Governor  of  the 
State  requesting  program  approval. 

(b)  A  complete  program  description  as 
set  forth  in  40  CFR  233.11. 

(c)  An  Attorney  General’s  statement, 
as  set  forth  in  40  CFR  233.12. 

(d)  A  Memorandum  of  Agreement 
with  the  EPA  Regional  Administrator,  as 
set  forth  in  40  C^  233.13. 

(e) .  A  Memorandum  of  Agreement 
with  the  Secretary  of  the  Army,  as  set 
forth  in  40  CFR  233.14. 

The  State  of  New  Jersey  has  submitted 
a  full  and  complete  Request  for  State 
Program  Approval  and  proposes  that  the 
New  Jersey  Department  of 
Environmental  Protection  and  Energy 
operate  the  State  permit  program  for 
regulated  activities  into  waters  within 
the  jurisdiction  of  the  State  in 
accordance  with  Section  404  of  the 
CWA. 

New  Jersey’s  Freshwater  Wetlands 
Protection  Act  (Act),  N.J.S.A.  13:9B-1  et 
seq  (Pub.  L.  1987,  c.  156)  requires  the 
State  to  “take  all  appropriate  action  to 
secure  the  assumption  of  the  permit 
jurisdiction  exercised  by  the  United 


States  Army  Corps  of  Engineers 
pursuant  to  the  Federal  Act,"  providing 
the  impetus  to  allow  the  pursuit  of  this 
goal.  Since  the  State  pro^am  was 
established  with  the  idea  that  the  State 
would  pursue  assumption  of  the  404 
program,  many  aspect  of  the  State’s 
program  parallel  the  Federal  404 
program.  However,  the  State  program  is 
more  comprehensive  in  that  it  re^gulates 
more  activities  than  just  the  disposal  of 
dredged  or  fill  material  in  regulated 
areas,  and  includes  the  regulation  of 
transition  areas  (non-wetland  buffers) 
adjacent  to  most  wetlands.  Hiese  buffer 
areas  and  the  State  regulated  activities 
that  go  beyond  the  purview  of  the 
Federal  program  are  not  subject  to  EPA 
approval  or  oversight. 

The  State  program  provides  for  the 
issuance  of  two  types  of  permits: 
Statewide  general  permits  and 
Individual  permits.  Applicants  must 
submit  applications  with  accompanying 
documentation  and  plans  to  the  State 
for  review  and  approval  prior  to 
undertaking  any  regulated  activities 
pursuant  to  either  Statewide  general 

ermits  or  Individual  permits.  The  State 

as  adopted  23  Statewide  general 
permits.  In  order  to  issue  a  general 
permit,  the  State  must  determine  that 
the  proposed  activities  “will  cause  only 
minimal  adverse  environmental  impacts 
when  performed  separately,  will  have 
only  minimal  cumulative  adverse 
impacts  on  the  environment,  will  cause 
only  minor  impacts  on  fi^shwater 
wetlands,  will  be  in  conformance  with 
the  purposes  of  the  Act.  and  will  not 
violate  any  provision  of  the  Federal 
Act”  (N.J.S.A.  13:9B-23Q.  An  applicant 
must  meet  specific  conditions  in  order 
for  the  State  to  authorize  regulated 
activities  piusuant  to  a  specific 
Statewide  general  permit.  If  a  proposed 
activity  does  not  meet  the  stands^  for 
authorization  imder  a  general  permit, 
the  applicant  may  apply  for 
authorization  imder  an  individual 
permit. 

Individual  permits  are  issued  by  the 
State  upon  the  finding  that  there  are  no 
practicable  alternatives  to  the  proposed 
activity.  A  complete  description  of  the 
Individual  permit  process  and  the 
standards  for  granting  of  an  Individual 
permit  are  found  at  N.J.S.A.  7:7A-3. 

In  addition,  there  are  standard 
requirements  for  all  regulated  activities 
in  fieshwater  wetlands  and  State  open 
waters  (N.J.S.A.  7:7A-3.5.)  For  example, 
an  Individual  permit  cannot  “cause  or 
contribute  to  a  violation  of  any 
applicable  State  water  quality 
standard.”  Included  within  the  standard 
requirements  are  criteria  for  the 
determination  of  whether  a  proposed 
activity  is  in  the  “public  interest” 
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The  Regional  Administrator  is 
required  to  approve  such  submitted 
application  by  the  State  to  assxune  the 
Se^on  404  program  imless  the  State 
program  does  not  meet  the  requirements 
of  Action  404  (h)  of  the  CWA.  Among 
other  authorities,  the  State  must  have: 

(1)  Adequate  authority  to  issue  permits 
which  comply  with  all  pertinent 
requirements  of  the  CWA,  including  the 
guidelines  developed  imder  Section  404 
(b)(1);  (2)  Adequate  authority,  including 
dvil  and  criminal  penalties,  to  abate 
violations  of  the  permit  or  permit 
program;  and  (3)  authority  to  ensure  that 
the  Administrator,  the  public,  and  any 
other  affected  State  and  other  affected 
agencies,  are  given  notice  of  each 
application  for  permit  and  are  provided 
an  opportxmity  for  comment  before  a 
ruling  on  each  such  application. 

The  following  is  a  bnef  description  of 
EPA’s  procedure  for  Program  approval: 

(a)  Once  EPA  determines  that 
NJDEPE’s  assumption  package  is 
complete,  a  120  day  statutory  review 
period  commences. 

(b)  EPA  will  provide  copies  of  a 
complete  assumption  package  within  10 
days  of  receipt  to  the  (^rps,  the 
National  Marine  Fisheries  Service 
(NMFS),  and  the  United  States  Fish  and 
Wildlife  Service  (USFWS)  for  review 
and  comment. 

Within  90  days  of  EPA’s  receipt  of  a 
complete  program  submission,  the 
Corps,  FWS  and  NMFS  shall  submit  to 
EPA  any  comments  on  the  State 
pro^m. 

((^  EPA  will  publish  notice  of  the 
State’s  application  in  the  Federal 
Register  and  in  enough  of  the  State’s 
largest  newspapers  to  attract  statewide 
attention. 

(d)  EPA  will  provide  for  public 
hearings  not  less  than  30  days  after  such 
notice  is  published  in  the  F^eral 
Register. 

(e)  EPA  will  approve  or  disapprove 
the  program  transfer  within  120  days  of 
receipt  of  the  complete  program 
submission. 

(f)  If  the  Regional  Administrator 
approves  the  State’s  program,  he  shall 
notify  the  State  and  the  Secretary  and 
publish  notice  in  the  Federal  Register. 
Transfer  of  the  program  to  the  State 
shall  not  be  effective  until  this  notice  is 
published. 

(g)  If  the  Regional  Administrator 
disapproves  the  State’s  program  based 
on  the  State  not  meeting  the 
requirements  of  the  Act  or  of  the 
transfer  regulations,  the  Regional 
Administrator  shall  notify  the  State  of 
the  reasons  for  the  disapproval  and  of 
any  revisions  or  modifications  to  the 
State’s  program  which  are  necessary  to 
obtain  approval.  If  the  State  resubmits  a 


program  submission  remedying  the 
identified  problem  areas,  the  approval 
procedure  and  statutory  review  period 
shall  begin  upon  receipt  of  the  revised 
submission. 

EPA  Region  2  has  scheduled  three 
ublic  he^ngs  to  consider  this  request 
y  the  State  of  New  Jersey  and  to  enable 
all  interested  parties  to  present  their 
views  on  the  State’s  submission.  At  the 
public  hearings,  oral  statements  will  be 
heard  and  considered,  and  a 
stenographer  will  be  present  to  record 
the  proceedings.  Testimony  should  be 
submitted  in  writing.  Oral  presentations 
wall  generally  be  limited  to  five  (5) 
minutes  and  should  generally 
summarize  the  written  testimony  to 
allow  time  for  all  interested  parties  to  be 
heard.  Persons  are  encouraged  to  bring 
extra  copies  of  their  written  statements 
for  the  use  of  the  hearing  panel  and 
other  interested  persons. 

The  hearing  record  will  be  left  open 
for  a  period  of  15  days  following  the  last 
hearing  to  allow  any  person  to  submit 
additional  written  statements  or  to 
present  views  or  evidence  tending  to 
rebut  testimony  presented  during  the 
hearing.  All  comments  or  objections 
presented  at  the  public  hearings  and 
during  the  entire  public  comment 

Eeriod  will  be  considered  by  USEPA 
efore  taking  final  action  on  the  New 
Jersey  request  for  State  Program  . 
Approval.  Please  bring  this  notice  to  the 
attention  of  persons  you  know  would  be 
interested. 

Dated:  June  30, 1993. 

William  J.  Muszynski, 

Acting  Regional  Administrator. 

[FR  Doc.  93-16307  Filed  7-8-93;  8:45  am) 
BiLUNO  CODE:  tSaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4676-71 

Public  Water  Syetem  Supervision 
Program;  Revision  for  the  State  of 
Arizona  Surface  Water  Treatment  and 
Total  Conform  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Arizona  is  revising  its 
approved  State  Public  Water  System 
Supervision  Program.  Arizona  has 
adopted  a  revised  drinking  water 
regulation  which  requires  filtration  and 
disinfection  of  surface  water  systems 
and  of  groimd  water  systems  influenced 
by  surface  water.  Arizona  has  also 


adopted  a  drinking  water  regulation  for 
total  coliform  bacteria.  These  state 
regulations  correspond  to  National 
Primary  Drinking  Water  Regulations 
promulgated  by  EPA  on  June  29, 1989 
(54  FR  27486  and  27544).  EPA  has 
determined  that  the  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  federal  rules.  Therefore, 
EPA  has  tentatively  decided  to  approve 
the  State  program  revisions. 

Furthermore,  EPA  hereby  ratifies  all 
state  filtration  determinations  that  were 
made  pursuant  to  the  rule  by  the  State 
of  Arizona  prior  to  this  notice. 

All  interested  parties  are  invited  to 
request  a  public  hearing  on  EPA’s 
decision  to  approve  the  state  program 
revisions.  A  request  for  a  public  hearing 
must  be  submitted  by  August  9, 1993,  to 
the  Regional  Administrator  at  the 
address  shown  below.  Insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  determination 
shall  become  effective  August  9, 1993. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  Administrator’s 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  offices:  Arizona 
Department  of  Environmental  Quality, 
Drinking  Water  Compliance  Unit,  3033 
N.  Central  Ave,  Phoenix,  Arizona  85012; 
and  EPA,  Region  IX,  Water  Management 
Division,  Water  Supply  Section  (W-6^ 
1),  75  Hawthorne  Street,  San  Francisco, 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT:  Jose 
T.  Caratini,  EPA,  Region  DC,  at  the  Sw 
Francisco  address  given  above  or  by 
telephone  at  (415)  744-1852. 

[Sec.  1413  of  the  Safe  Drinking  Water  Act  as 
amended  (1986);  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations] 
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Dated:  June  29, 1993. 

JohnCWiM, 

Acting  Regional  Administrator. 

IFR  Doc  93-16311  Filed  7-8-93;  8:45  am] 
BiLUNo  cooc  asae-eo-^ 


[FRL-4676-6] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
California  Surface  Water  Treatment 
and  Total  Conform  RuIm 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 

summary:  Notice  is  hereby  given  that 
the  State  of  California  is  revising  its 
approved  State  Public  Water  System 
Supervision  Program.  California  has 
adopted  a  revised  drinking  water 
regulation  which  requires  filtration  and 
disinfection  of  surface  water  systems 
and  of  ground  water  systems  influenced 
by  surface  water.  California  has  also 
adopted  a  drinking  water  regulation  for 
total  coliform  bacteria.  These  state 
regulations  correspond  to  National 
Primary  Drinking  Water  Regulations 
promulgated  by  EPA  on  June  29, 1989 
(54  FR  27486  and  27544).  EPA  has 
determined  that  the  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  federal  rules.  Therefore, 
EPA  has  tentatively  decided  to  approve 
the  State  program  revisions. 
Furthermore,  EPA  hereby  ratifies  all 
state  filtration  determinations  that  were 
made  pursuant  to  the  rule  by  the  State 
of  California  prior  to  this  notice. 

All  interested  parties  are  invited  to 
request  a  public  hearing  on  EPA’s 
decision  to  approve  the  state  program 
revisions.  A  request  for  a  public  hearing 
must  be  submitted  by  August  9, 1993,  to 
the  Regional  Administrator  at  the 
address  shown  below.  Insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  determination 
shall  become  effective  August  9, 1993. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing:  and  (3)  The  signature  of 
the  individual  making  the  request,  or.  if 
the  request  is  made  on  behalf  of  an 


organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
California  Department  of  Health 
Services,  Office  of  Drinking  Water,  601 
North  7th  Street.  P.O.  Box  942732, 
Sacramento,  CA  94234-7320;  and  EPA, 
Region  DC,  Water  Management  Division, 
Water  Supply  Section  (W-6-1),  75 
Hawthorne  Street.  San  Francisco, 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Robberson,  EPA.  Region  DC, 
at  the  San  Francisco  address  given 
above  or  by  telephone  at  (415)  744- 
1857. 

[Sec.  1413  of  the  Safe  Drinking  Water  Act  as 
amended  [1986];  and  40  (3FR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations] 

Dated:  June  30, 1993. 

John  C  Wise, 

Acting  Regional  Administrator, 

[FR  Doc.  93-16310  Filed  7-8-93;  8:45  am] 
BILUNO  COOe  KN-60-B 


[ER-FRL-4622-4] 

Environmsntal  Impact  Statamants  and 
Raguiatlona;  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  June  21, 1993  through  June  25. 
1993  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section  ^ 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1993  (58  FR  18392). 

Draff  EISs 

ERP  No.  D-AFS-G65056-^  Rating 
EC2.  La  Manga  Timber  Sales, 
Implementation.  Carson  National  Forest, 
EL  Rito  Ranger  District,  Rio  Arriba 
County,  NM. 

SUMMARY:  EPA  expressed  environmental 
concerns  regarding  cumulative  impacts 
on  the  Rio  Vallecitos  Watershed,  old 
growth  timber  and  the  Mexican  Spotted 
Owl.  EPA  requested  additional 
information  ^  included  in  the  final  EIS. 

ERP  No.  D-AFS-L02021-00  Rating 
EC2,  Umatilla  and  Malheur  National 
Forests  Oil  and  Gas  Exploration  and 


Development,  Lease  Offerings,  several 
Counties,  WA  and  OR. 

SUMMARY:  EPA  had  environmental 
concerns  based  on  the  potential  for 
adverse  water  quality  and  air  quality 
effects.  Additional  information  and 
clarification  about  groundwater  effects, 
air  quality  effects,  definition  of  several 
terms  and  phrases,  and  mitigation 
feedback  was  requested. 

ERP  No.  D-COE-G11025-00  Rating 
LO.  Roving  Sands  Joint  Training 
Exercise  Program  and  White  Sands 
Missile  Range,  Implementation,  11th  Air 
Defense  Artillery  Brigade,  Site  Specific, 
Fort  Bliss,  EL  Paso  Cormty,  TX  and 
Otero  and  Dona  Ana  Counties,  NM. 

SUMMARY:  EPA  had  no  objections  to  the 
proposed  project  if  the  mitigation  is 
incorporated  as  part  of  the  proposed 
project  action.  EPA  requested  Uiat 
additional  endangered  species 
documentation  be  included  in  the  final 
EIS. 

ERP  No.  DS-NOA-B91021-00  Rating 
LOl,  Northeast  Multi-Spedes  Fishery 
Management  Plan.  Amendment  5. 
Updated  Information,  Implementation. 
Gulf  of  Maine,  (Gorges  Bank  ME,  NH, 
CT.  RI  and  MA 

SUMMARY:  EPA  had  no  objections  to  the 
activities  suggested  in  this  document. 

Final  EISs 

ERP  No.  F-FHW-C40123-NY  NY-96 
Improvement,  Meadow  Street  in  the 
City  of  Ithaca  to  Duboise  Road  in  the 
Town  of  Ithaca,  Funding  and  COE 
Section  10  and  404  Permits.  Tompkins 
County,  NY. 

SUMMARY:  EPA  expressed  environmental 
concerns  with  regard  to  the  potential 
impacts  to  Cayuga  Lake.  EPA  requested 
that  the  ROD  include  specific 
commitments  requiring  further  analysis 
as  well  as  the  inclusion  of  appropriate 
mitigation  measures. 

ERP  No.  F-GSA-E81035-GA  Atlanta 
Federal  Center  Consolidation  for  the 
housing  of  several  Federal  Agencies, 

Site  Specific,  Rich’s  Department  Store, 
Martin  Luther  King,  Jr.  Drive,  Atlanta, 
GA. 

SUMMARY:  EPA  had  no  objections  to  the 
proposed  project. 

Dated:  July  6, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Officeof  Federal  Activities. 
[FR  Doc.  93-16331  Filed  07-08-93;  8:45  am] 
BILUNO  CODE  SS60-60-U 
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[ER-FRL-4622-3] 

Environmental  Impact  Statementa; 

Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  Genei^  Information  (202) 

260-5076  or  (202) 260-5075. 

Weekly  receipt  of  Environmental 

Impact  Statements  filed  Jime  28, 1993 

through  July  2, 1993  p\irsuant  to  40  CFR 

1506.9. 

EIS  No.  930215,  DRAFT  SUPPLEMENT, 
COE,  KS,  Arkansas  and  Walnut  Rivers 
Flood  Control  Plan,  Updated 
Information,  Implementation, 

Arkansas  Qty,  ^wley  County,  KS, 
Due:  August  23, 1993,  Contact:  J.  Paul 
Mace  (918)  669-7188. 

EIS  No.  930216,  DRAFT  EIS,  AFS,  OR, 
Eagle  Creek  Timber  Sale  and  Road 
Construction,  Implementation, 
Estacada  and  Zigzag  Ranger  Districts, 
Mt.  Hood  National  Forest,  Clackamas 
County,  OR,  Due;  August  23, 1993, 
(Contact;  Janet  Anderson-Tyler  (503) 
630-6861. 

EIS  No.  930217,  DRAFT  EIS,  AFS,  ID, 
Katka  Peak  Timber  Sale  and  Road 
Construction,  Implementation, 
Bonners  Ferry  Ranger  District,  Idaho 
Panhandle  National  Forests, 

Boundary  County,  ID,  Due:  August  23, 
1993,  Contact:  Mark  A.  Grant  (202) 
267-5561. 

EIS  No.  930218,  FINAL  EIS,  BLM,  CA, 
Cajon  Crude  Oil  Pipeline  Project, 
Construction,  Operation  and 
Transportation,  from  the  Santa 
Barbara  Channel  and  the  San  Joaquin 
Valley  to  the  Los  Angeles  Basin, 
Granting  of  Right-of-Way  Permit,  San 
Bernardino  and  Los  Angeles  Counties, 
CA,  Due:  August  9, 1993,  Contact: 
Stephen  Johnson  (909)  697-5234. 

EIS  No.  930219,  FINAL  EIS,  AFS,  MT, 
South  Beal  Project,  Beal  Mountain 
Gold  and  Silver  Mine  Expansion 
Project,  Construction  and  Operation, 
Plan  of  Operation,  Mining 
Reclamation,  Approval  of  Permits, 
Butte  Ranger  District,  Deerlodge 
National  Forest,  Silver  Bow  County, 
MT,  Due:  August  9, 1993,  Contact: 
Margie  Ewing  (406)  494-2147. 

EIS  No.  930220,  FINAL  EIS,  USA,  CA, 
Fort  Ord  Disposal  and  Reuse 
Installation,  Implementation, 
Establishment  of  Preside  of  Monterey 
(POM)  Annex,  Qties  of  Marina  and 
Seaside,  Monterey  Coimty,  CA,  Due: 
August  9, 1993,  Contact:  Bob  Verkade 
(916) 557-7423. 

EIS  No.  930221,  FINAL  EIS,  AFS,  OR, 
Spirit  Fire  Recovery  Project.  Harvest 
Timber  and  Road  Construction,  High 
Spirit  Fire  Area.  Willamette  National 
Forest.  Oakridge  Ranger  District.  Lane 
Coxmty,  OR.  Due:  August  9. 1993, 


Contact:  Robert  L.  Barstad  (503)  782- 
2291. 

EIS  No.  930222,  DRAFT  EIS.  AFS.  FL. 
Sopchoppy  River  Corridor,  Wild  and 
Scenic  ffiver  Study,  National  Wild 
and  Scenic  Rivers  System,  Suitability 
or  Nonsuitability,  Wakulla  Ranger 
District,  Apalacfficola  National  Forest, 
Wakulla  County,  FL,  Due:  October  7, 
1993,  Contact:  Terry  Tenold  (904) 
681-7337. 

EIS  No.  930223,  DRAFT  EIS.  SFW,  NV. 
Desert  National  Wildlife  Ranger 
Mineral  Withdrawal  Project, 
Implementation,  Clark  and  Lincoln 
Counties,  NV,  Due:  September  7, 

1993,  Contact:  Mark  A.  Strong  (503) 
231-2235. 

ms  No.  930224,  DRAFT  mS,  NOA,  HI. 
Pelade  Fisheries  of  the  Western 
Pacific  Region,  Amendment  7  to  the 
Fishery  Management  Plan, 
Implementation,  Exclusive  Economic 
Zone.  (EEZ),  HI.  Due:  August  23. 

1993,  Contact:  Nancy  Foster  (301) 
713—2239. 

ms  No.  930225,  DRAFT  mS.  NPS,  MN. 
Mississippi  National  River  and 
Recreation  Area  (NRAA) 
Comprehensive  Management  Plan, 
Implementation,  US  Coast  Guard, 

COE  Sections  10  and  404  Permits, 
Minnesota  and  St.  Croix  Rivers, 
Harriet  Island.  Anoka,  Ramsey, 
Washington,  Dakota  and  Hennepin 
Counties,  MN,  Due:  August  23. 1993, 
Contact:  Joanne  Kyral  (612)  290-4160. 

Amended  Notices 

ms  No.  930182,  DRAFT  mS.  FRC,  NH. 
Upper  Androscoggin  River  Basin 
Hydroelectric  Projects,  Issuance  of 
New  Ucenses/ReUcensing  for 
Operation  of  Seven  HydrMlectric 
Projects,  Coos  County,  NH.  Due: 
August  10. 1993,  Contact:  Mr.  R. 
Feller  (202)  219-2796.  Published 
FR — 06-11-93 — ^Review  period 
extended. 

Dated:  July  6, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 

[FR  Doc  93-16330  Piled  7-8-93;  8:45  am) 

MLUNO  CODE  «eo-eo-u 


[OPPTS-59324A;  FRL-4632-2] 

Certain  Ctwmicale;  Approval  of  a  Teat 
Marfca6r>g  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 


Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-93-20.  The  test  marketing 
conditions  are  described  below. 

EFFECTIVE  DATE:  June  24. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  A.  Stalter,  New  Chemicals 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-611, 401  M  St.  SW., 
Washington.  DC  20460,  (202)  260-0028. 
SUPPLEMENTARY  MFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use.  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-93-20. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Production 
volume,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  application  and  in  this  notice  must 
be  met. 

The  following  additional  restrictions 
apply  to  TME-93-20.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1.  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 
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TME-e3-20 

Date  o/Receipf:  May  12, 1993. 

Notice  of  Receipt:  June  8, 1993  (58  FR 
32123). 

Applicant:  Ginfldential. 

chemical:  (G)  Methyl  amine  esters. 

Use:  (G)  Intermediate. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  12  months, 
commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

Dated:  June  24. 1993. 

Denise  M.  Kediner, 

Acting  Director,  Chemicai  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  93-16329  Filed  7-8-93;  8:45  ami 
BILUNQ  CODC  KM-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

July  6, 1993 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  fiom  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  fur^er  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0069 

Title:  Application  for  Commercial  Radio 

Operator  License 
Form  Number:  FCC  Form  756 


Action:  Revision  of  a  currently  approved 
collection 

Respondents:  Individuals  or  households 
Frequency  of  Response:  On  occasion 
reporting  requirement 
Estimated  Annual  Burden:  19,000 
responses;  .33  hours  average  burden 
per  response;  6,270  hours  total  annual 
bvirden 

Needs  and  Uses:  This  information 
collection  is  necessary  to  establish  the 
identity  of  persons  applying  for  radio 
operator  licenses.  The  Commission  is 
authorized  under  section  303(1)(1)  of 
the  Communications  Act  to  issue 
radio  operator  licenses  to  those 
persons  found  to  be  qualified.  To 
properly  identify  those  qualified 
persons,  it  is  necessary  to  collect  the 
full  name  and  date  of  birth  for  each 
applicant.  The  FCC  Form  756  has 
b^n  revised  to  add  a  certification 
question  concerning  the  Anti-Drug 
Abuse  Act  of  1988.  Information 
concerning  examinations  has  been 
removed. 

Federal  Communications  Commission. 
LaVera  F.  MarshaU, 

Acting  Secretary. 

IFR  Doc.  93-16323  Filed  7-8-93;  8:45  am) 
WLUNO  cooc  tris-ai-M 


(QEN  Docket  No.  90-314;  DA90-786] 

Reply  Comment  Period  for  Industry 
Proposals  Regarding  Unlicensed 
Personal  Communications  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  By  this  Public  Notice,  in 
response  to  a  request  received  from  the 
Wireless  Information  Network  Forum, 
the  Commission  extends  the  period  for 
filing  reply  comments  in  GEN  Docket 
No.  90-314.  This  action  is  intended  to 
ensure  that  a  complete  and  thorough 
record  is  developed  in  this  proceeding. 
DATES:  Reply  comments  must  be 
received  on  or  before  July  20, 1993. 
ADDRESSES:  Reply  comments  should  be 
sent  to  the  Office  of  the  Secretary, 
Federal  Commimications  Commission, 
1919  M  St.,  NW.,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Means,  Office  of  Engineering  and 
Technology,  (301)  725-1585  ext.  206. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Public 
Notice,  released  Jime  30, 1993.  The  full 
text  of  this  notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Donets 
Branch  (room  230),  1919  M  Street,  NW.. 


Washington.  DC.  The  complete  text  of 
this  notice  also  may  be  purchased  from 
the  Commission’s  duplicating 
contractor.  International  Transcription 
Services  at  (202)  857-3800  or  2100  M 
Street.  NW.,  suite  140,  Washington,  DC 
20037. 

Summary  of  the  Public  Notice 

On  July  16, 1992,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Maldng  and  Tentative  Decision  in  GEN. 
Docket  No.  90-314  proposing 
amendment  of  the  Commission’s  Rules 
to  establish  new  personal 
communications  services  (57  FR  40672, 
September  4. 1992).  In  this  proceeding, 
the  Commission  proposed  to  allocate 
twenty  megahertz  of  spectrum  (1910- 
1930  MHz)  for  unlicensed  PCS  devices. 
In  a  related  action,  on  September  17, 

1992,  the  Commission  adopted  a  Report 
and  Order  in  ET  Docket  No.  92-9 
permitting  current  fixed  microwave 
operations  in  the  1850-1990  MHz  band 
to  continue  operating  for  an  indefinite 
period  but  providing  for  their  voluntary 
relocation  to  other  bands  (57  FR  49020, 
October  29, 1992). 

On  May  18. 1993,  the  Commission 
requested  comments  in  GEN  Docket  No. 
90-314  on  a  Report  and 
Recommendations  from  the  Unlicensed 
PCS  Ad  Hoc  Committee  for  2  GHz 
Microwave  Transition  and  Management 
(UTAM),  and  a  proposed  Spectrum 
Etiquette  from  the  Wireless  Information 
Network  Forum  (WINForum)  (58  FR 
31183,  June  1, 1993).  (Comments  on 
these  documents  were  requested  by  Jime 
21. 1993,  and  reply  comments  by  July  6, 

1993. 

On  June  23, 1993,  the  Commission 
received  a  request  from  WINForum  to 
extend  the  reply  comment  deadline  to 
July  20, 1993.  WINForum  states  that, 
due  to  the  number  of  substantive 
comments  that  were  filed,  this  extension 
is  necessary  for  it  to  give  due 
consideration  to  the  viewpoints  of  all 
interested  parties. 

In  order  to  ensure  as  complete  a 
record  as  possible  in  this  proceeding, 
we  believe  that  extending  the  reply 
comment  deadline  is  appropriate. 
Accordingly,  the  reply  comment 
deadline  is  extended  to  July  20. 1993. 

Federal  Communications  Commission. 
LaVera  F.  Marshall. 

Acting  Secretary. 

IFR  Doc.  93-16324  Filed  7-8-93;  8:45  am) 
BiUJNG  CODE  C71S-01-M 
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FEDERAL  MARITIME  COMMISSION 

Agreefnent(s)  nied;  lnter>Aineiican 
Freight  Conference  Area  River  Plate/ 
Puerto  Rico  and  U.S.  Virgin  lalanda/ 
River  Plate,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.  202-010122-002. 

Title:  Inter-American  Freight 
Conference  Area  River  Plate/Puerto  Rico 
and  U.S.  Virgin  Islands/River  Plate. 

Parties:  Crowley  American  Transport, 
Inc.  A/S  Ivarans  Rederi  d/b/a  Ivaran 
Lines,  Companhia  Maritima  Nacional, 
Companhia  de  Navegacao  Lloyd 
Brasileiro,  Empresa  Lineas  Maritimas 
Argentinas. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  change  their 
space  chartering  authority,  add  sailing 
provisions  and  change  voting 
procedures. 

Agreement  No.  203-011421. 

Title:  lADA  Agreement. 

Parties:  Inter-American  Freight 
Conference,  Pan  American  Independent 
Line. 

Synopsis:  The  proposed  amendment 
would  establish  a  discussion  agreement 
between  the  parties  in  the  trade  between 
U.S.  Atlantic  and  Gulf  ports,  and  inland 
points  via  such  ports  (excluding  states 
bordering  the  Pacific  Coast),  and  ports 
in  Argentina,  Brazil,  Paraguay  and 
Uruguay.  The  parties  have  requested  a 
shortened  review  period. 

Dated:  July  2, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc  93-16202  Filed  7-6-93;  8:45  am] 
Humo  cooe  stso-oi-m 


Automated  Tariff  ming  and 
Information  Syatam  Rrma  Cartifiad  for 
Batch  Rling  Capability  [Of  At  Least 
Ona  Typa  of  Tariff]  As  of  Juna  30, 1993 

Dart  Maritime  Service,  Bethlehem, 
Pennsylvania 

Distribution  Publications,  Inc.,  Oakland, 
California 

D.X.I.,  Inc.,  Pittsburgh,  Pennsylvania 
Effective  Tariff  Management 
Corporation  ("ETM”),  Bowie, 

Maryland 

Expeditors  International  ("El”),  Seattle, 
Washington 

Japan- Atlantic  and  Gulf  Freight 
Conference,  Tokyo,  Japan 
Japan-Puerto  &  Virgin  Island  Freight 
Conference,  Tokyo,  Japan 
Logistical  Concepts  Ltd.  ("LCL”),  Drexel 
Hill,  Pennsylvania 

Maersk  Inc.,  San  Francisco,  California 
Mariner  Systems,  Inc.,  San  Francisco, 
California 

Maritime  Management  International, 
Inc.,  Miami,  Florida 
Matson  Navigation  Company,  Inc.,  San 
Francisco,  California 
Miller  Traffic  Service,  Inc.,  Maywood, 
California 

Nippon  Yusen  Kaisha  ("NYK”),  San 
Francisco,  California 
NVO  Tariff  Services,  Fremont, 

California 

NX  Corp.,  Coliimbia,  Maryland 
Ocean  Tariff  Bureau,  Long  Beach, 
California 

Pacific  Coast  Tariff  Bureau  (“PCTTB”), 
San  Francisco,  California 
Paramount  Tariff  Services,  Ltd., 
Torrance,  California 
Rijnhaave  Information  Services,  Inc., 
and  World  Tariff  Services,  Inc. 
("WTS”),  Union,  New  Jersey 
Summer  Tariff  Service,  Inc.  ("STS”), 
Washington,  D.C. 

Tariff  Data  Services,  Houston,  Texas 
Transamericas  T.I.S.,  Inc.,  Falls  Church, 
Virginia 

Tremsax  Data,  Bridgewater,  New  Jersey 
Trans-Pacific  Freight  Conference  of 
Japan,  Tokyo,  Japan 
U.S.  Traffic  Service,  Torrance, 
California 

Wallenius  Lines  AB,  Woodcliff  Lake, 
New  Jersey 

Zim  Container  Service,  Inc.,  New  York, 
New  York 
Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-16220  Filed  7-8-93;  8:45  am] 
BILUNO  COOE 


FEDERAL  RESERVE  SYSTEM 

Douglas  T.  Breeden;  Change  In  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
C]FR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  29, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Douglas  T.  Breeden,  Chapel  Hill, 
North  Carolina;  to  acquire  an  additional 
10  percent  of  the  voting  shares  of 
Community  First  Financial  Group,  Inc., 
formerly  known  as  Crawford  Baneshares 
Corporation,  English,  Indiana,  for  a  total 
of  33.65  percent,  and  thereby  indirectly 
acquire  English  State  Bank,  English, 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  29, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-16233  Filed  7-8-93;  8:45  am] 
BtLUNO  CODE  UlO-OI-F 


CCB  Financial  Corporation,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
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Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
2, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  CCB  Financial  Corporation, 
Durham,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Graham 
Savings  Bank,  Inc.,  Graham,  North 
Carolina. 

2.  Monocacy  Bancshares,  Inc., 
Taneytown,  Maryland;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Taneytown  Bank  &  Trust  Company, 
Taneytown,  Maryland. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  North  State  Bancshares,  Inc., 
Minneapolis,  Minnesota;  to  acquire  94 
percent  of  the  voting  shares  of  First 
North  Financial  Services,  Inc.,  Karlstad, 
Minnesota,  and  thereby  indirectly 
acquire  Karlstad  State  Bank,  Karlstad, 
Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  First  Partnership,  Ltd.,  Lockney, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Lockney  Holding 
Company,  Wilmington,  Delaware,  and 
First  Lockney  Bancshares,  Inc., 

Lockney,  Texas,  and  thereby  indirectly 
acquire  First  National  Bank  in  Lockney, 
Lockney,  Texas. 

2.  J-D  Financial,  Inc.,  Lockney,  Texas; 
to  b^ome  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Lockney  Holding  Company, 
Wilmington,  Delaware;  First 
Partnership,  Ltd.,  Lockney,  Texas;  First 
Lockney  Bancshares,  Inc.,  Lockney, 
Texas,  and  thereby  indirectly  acquire 
First  National  Bank  in  Lockney, 
Lockney,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  July  2, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-16234  Filed  7-6-93;  8:45  am] 
eaUNQ  CODE  6210-01-F 


Rdeiity  Southern  Coiporation;  Notice 
of  Application  to  Engage  de  novo  in 
Permieeibie  Nonbanking  Activitiee 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
223.23(a)(1))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  the  board  has  determined  to 
be  closely  related  to  banking  and 
permissible  for  bank  holding 
companies.  Unless  otherwise  noted, 
such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  xmdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
roval  of  the  proposal, 
omments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  29, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(21ane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Fidelity  Southern  Corporation, 
Decatur,  Grorgia;  to  engage  de  novo 
through  its  subsidiary.  Fidelity  National 
Capital  Investors,  Inc.,  Decatur,  Georgia, 
in  providing  managetnent  consulting 


services  to  depository  institutions 
pxirsuant  to  $  22S.25(b)(ll);  and 
arranging  commercial  real  estate  equity 
financing  pursuant  to  §  225.25(b)(14)  of 
the  Board’s  Regulation  Y.  In  addition. 
Applicant  proposes  to  engage,  thnnigh 
its  subsidiary,  in  underwriting  and 
dealing  in  municipal  revenue  bonds, 
residential  mortgage  related  securities, 
consumer  receivable-related  securities, 
and  commercial  paper.  See  Citicorp,  J.P. 
Morgan  &•  Company,  Incorporated  and 
Bankers  Trust  New  York  Corporation, 

73  Federal  Reserve  Bulletin  473  (1987); 
and  riskless  principal  transactions.  See 
Bankers  Trust  New  York  Corporation, 
75  Federal  Reserve  Bulletin  829  (1989). 
These  activities  will  be  conducted 
throughout  the  State  of  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  2, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-16236  Filed  7-6-93;  8:45  amj 
BiUJNO  CODE  SaiO-OI-F 


KeyCorp,  et  ai.;  Acquiaitione  of 
Companies  Engaged  in  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CF'R 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(6)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  j)ersons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
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identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  2, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  KeyCorp,  Albany,  New  York,  and 
Key  Bancshares  of  New  York.  Inc., 
Albany,  New  York;  to  acquire  Capital 
Trust  Company,  Albany,  New  York,  and 
thereby  engage  in  trust  company 
activities  pursuant  to  §  225.25(b)(3l  of 
the  Board’s  Regulation  Y.  Comments  on 
this  application  must  be  received  no 
later  ^an  July  23, 1993. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  BB&T  Financial  Corporation, 
Wilson,  North  Carolina;  to  acquire  Old 
Stone  Bank  of  North  Carolina,  a  Federal 
Savings  Bank.  High  Point,  North 
Carolina,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board’s 
Regulation  Y. 

C  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Alabama  Bancshares,  Inc., 
Birmingham,  Alabama;  to  acquire  First 
Federal  Bancshares  of  DeFuniak 
Springs,  Inc.,  DeFuniak  Springs, 

Florida,  and  thereby  indirectly  acquire 
its  thrift  subsidiary.  First  Federal 
Savings  Bank  of  DeFuniak  Springs, 
DeFuniak  Springs,  Florida,  which  will 
then  be  merged  with  and  into  Sunshine 
Bank.  Pensacola,  Florida,  pursuant  to 
section  5(d)(3)  of  the  Federal  Deposit 
Insurance  Act.  as  amended  by  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  2, 1993. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-16235  Filed  7-6-93;  8:45  ami 
BiUJMQ  CODE  t21fr-ai-F 


DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tho  Socretary 

Agency  Forme  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments  (45  CFR  Part  92)— 
0990-0169 — ^Extension — ^Preaward,  post- 
award  and  subsequent  reporting  and 
recordkeeping  requirements  are 
necessary  to  award,  monitor,  close-out 
and  manage  grant  programs,  ensure 
minimum  fiscal  control  and 
accountability  for  Federal  funds,  and 
detect  fraud,  waste  and  abuse. 

Respondents:  State  or  local 
governments; 

Number  of  Respondents:  4000; 

Average  Annual  Burden  per 
Respondent:  70  hours; 

Estimated  Burden:  280,000  hours. 

2.  Jobs  Evaluation — ^Two  Year 
Follow-up — These  surveys  will  be 
administered  to  AFDC  recipients  in 
experimental  and  control  groups,  JOBS 
staff,  income  maintenance  staff,  and 
adult  education  teachers  at  the 
providers  of  Jobs  basic  education.  The 
data  will  be  used  to  identify 
participation  variables,  provide 
descriptions  of  the  population,  describe 
program  practice  and  content,  and 
provide  control  variables  for  more 
precise  impact  regression. 

Respondents:  Individuals,  State  or 
local  governments; 

Burden  Information  for  the  Recipient 
Survey 

Number  of  Respondents:  9,200; 

Frequency  of  Response:  one-time; 

Average  Burden  per  Response:  56 
minutes; 

Total  Recipient  Burden:  8,550  hours. 

Burden  Information  for  the  Teacher 
Survey 

Number  of  Respondents:  250; 

Frequency  of  Response:  one-time; 

Average  Burden  per  Response:  1  hour; 

Total  Teacher  Burden:  250  hours. 

Burden  Information  for  the  fobs/ 
Income  Maintenance  Workers  Survey 

Number  of  Respondents:  815; 

Frequency  of  Response:  one-time; 


Average  Burden  per  Response:  41 
minutes; 

Total  Staff  Burden:  558  hours. 

Total  Burden  9358  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208,  Washington.  DC  20503. 

Dated:  June  30, 1993. 

Dennis  Williams, 

Deputy  Assistant  Secretary,  Budget. 

IFR  Doc.  93-16247  Filed  7-8-93;  8:45  amj 
aailNO  CODE  415(M>4-M 


Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  for  the 
continued  use  of  information  collection 
requirements  previously  approved  by 
OMB  under  Control  Number  0970-0043. 
As  provided  by  section  412(a)(3)  of  the 
Immigration  and  Nationality  Act,  the 
Director,  Office  of  Refugee  Resettlement 
(ORR)  of  the  Administration  for 
(Children  and  Families  (ACF)  shall 
compile  and  maintain  information  on 
the  secondary  migration  of  refugees  in 
the  United  States.  This  information 
request,  titled;  “Refugee  State-or-Origin 
Report’’  (Form  ORR-11)  will  be  used  to 
collect  this  data. 

ADDRESSES;  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  R.  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202)  401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to: 

Laura  Oliven,  OMB  Desk  Officer  for 
ACF,  OMB  Reports  Management 
Branch.  New  ^ecutive  Office 
Building,  room  3002, 725  17th  Street, 
NW..  Washington.  DC.  20503,  (202) 
395-7316. 

Information  on  Document: 

Title:  Refugee  State-of-Origin  Report 
(Form  ORR-11) 

OMB  No.:  0970-0043 
Description:  The  Director  of  the  Office 
of  Refugee  Resettlement  (ORR)  is 
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required  by  Section  412(a)(3)  of  the 
Immigration  and  Nationality  Act  “to 
compile  and  maintain  data  on 
secondary  migration  of  refugees 
within  the  United  States  *  *  To 
carry  out  this  requirement,  ORR 
requires  States  to  submit  annual 
tabulations  of  the  first  three  digits  of 
the  social  security  number  of  refugees 
currently  receiving  assistance  or 
services.  A  nationwide  compilation  of 
such  data  will  provide  ORR  in- 
migration  and  out-migration  statistics 
on  refugees  initially  served  in  one 
State  and  who  resettled  in  another 
State. 

Data  compiled  by  the  States  and 
submitted  to  ORR  will  be  analyzed  and 
used  in  the  computation  of  the  ORR 
social  services  allocation  formula.  This 
information  will  also  be  summarized  by 
ORR  and  included  in  the  Annual  Report 
to  the  Congress  on  the  Refugee 
Resettlement  Program. 

Axinual  Number  of  Respondents:  50 
Annual  Frequency:  1 
Average  Burden  Hours  Per  Response:  20 
mins. 

Total  Burden  House:  217 
(includes  an  additional  200  hours  for  10 
States  that  compile  data  manually  or  use 
sampling  techniques  to  estimate) 

Larry  Guenero, 

Deputy  Director.  Office  of  Information 
Systems  Management. 

(FR  Doc  93-16188  Filed  7-8-93;  8:45  am) 
aaxaiG  cooe  sim-oi-m 


Health  Care  Financing  Administration 
[OIS-021-NI 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances  and  Coverage  Decisions — 
First  Quarter  1993 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations  and  other 
Federal  Register  notices,  and  statements 
of  policy  that  were  published  during 
January,  February,  and  March  1993  that 
relate  to  the  Medicare  and  Medicaid 
programs.  Section  1871(c)  of  the  Social 
Security  Act  requires  that  we  publish  a 
list  of  Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 


There  are  no  revisions  to  the  Medicare 
Coverage  Issues  Manual  this  quarter. 
However,  two  notices  were  published  in 
the  Federal  Register  during  the  first 
quarter  of  1993  that  announced  changes 
made  to  the  Medicare  Coverage  Issues 
Manual  before  to  January  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Cotton,  (410)  966-5260  (For 
Medicare  Instruction  Information) 

Sam  DellaVecchia,  (410)  966-5395  (For 
Medicare  Coverage  Information) 

Dusty  Kowalewski,  (410)  965-3377  (For 
M^icaid  Instruction  bafmmation) 
Jacqueline  Webb.  (410)  966-4682  (For 
All  Other  Information) 

SUPPLEMENTARY  MFORMATION: 

L  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  35 
million  Medicare  beneficiaries  and  31 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public;  and  (2)  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies,  State  Siuvey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries,  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  imder  sections  1102, 1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  general  applic^ility 
not  issued  as  regulations.  We  published 
our  first  notice  June  9, 1988  (53  FR 
21730).  Althou^  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  sul^tantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe.  Since 
the  publication  of  our  quarterly  listing 
on  June  12. 1992  (57  FR  24797),  we 
decided  to  add  Medicaid  issuances  to 
our  quarterly  listings.  Accmdingly,  we 
are  listing  in  this  notice,  Medicaid 
issuances  and  Medicaid  substantive  and 


interpretive  regulations  published  from 
January  1  through  March  31, 1993. 

n.  Medicare  Coverage  Issues 

We  receive  nximerous  inquiries  from 
the  general  public  about  whether 
specific  items  or  services  are  covered 
imder  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  itmns. 
services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 
Medicare.  On  August  21, 1989,  we 
published  a  notice  in  the  Federal 
Register  (54  FR  34555)  that  contained 
all  the  M^care  coverage  decisions 
issued  in  that  manual 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  sep>arate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  way  to  identify 
both  issuance  changes  to  all  our 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coven^e  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as  needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare. 

m.  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  coverage  decisions  published  during 
this  timeframe  to  determine  whether 
any  are  of  particular  interest.  We  expect 
it  to  be  used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  our  first  thrw  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
and  the  notice  published  March  31, 
1993  (58  FR  16837),  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21. 1989  publication. 

In  order  to  aid  the  reader,  we  have 
replaced  the  tables  and  reorganized  and 
divided  this  current  listing  into  four 
addenda.  Addendum  I  identifies 
updates  that  changed  the  Coverage 
I^ues  Manual.  We  published  notices  in 
the  Federal  Register  that  included  the 
text  of  changes  to  the  Covwage  Issues 
Manual.  These  updates,  when  added  to 
material  from  the  manual  published  on 
August  21. 1989,  constitute  a  complete 
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manual  as  of  March  31, 1993.  Parties 
interested  in  obtaining  a  copy  of  the 
manual  and  revisions  should  follow  the 
instructions  in  section  IV  of  this  notice. 

Addendum  n  identifies  previous 
Federal  Register  documents  where 
interested  individuals  can  get  a 
description  of  all  previously  published 
HCFA  Medicare  and  Medicaid  manuals 
and  memoranda. 

Addendum  m  of  this  notice  lists,  for 
each  of  oxir  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  imique  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjimction  with 
information  currently  in  the  manuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  title  of  the  regulation,  and  the  Parts 
of  the  Code  of  Federal  Regulations  (CFR) 
which  have  changed. 

IV.  How  To  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(Q’O)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 

Superintendent  of  Documents, 
Government  Printing  Office,  Attn:  New 
Order,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954,  Telephone  (202)  783-3238, 
Fax  number  (202)  512-2250  (for  credit 
card  orders);  or 

National  Technical  Information 
Service,  Department  of  Commerce,  5825 
Port  Royal  Road,  Springfield,  VA  22161, 
Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
QPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Ri^ister  by  contacting  the  GPO  at  the 
same  addi^  indicated  above  for 
manual  issuances.  When  ordering 


individual  copies,  it  is  necessary  to  dte 
either  the  date  of  publication  or  the 
volume  niunber  and  page  munber. 

C.  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

D.  HCFA's  Ck>mpact  Disk-Read  Only 
Memory  (CD-ROM) 

Beginning  July  1, 1993,  HCFA’s  laws, 
regulations,  and  manuals  will  he 
available  on  CD-ROM,  which  may  be 
purchased  from  the  Gro  or  NTIS  on  a 
subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
contained  on  the  CD-ROM: 

•  Titles  XI,  XVm,  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 

The  titles  are  current  as  of  the 

September  1, 1992,  update  of  the 
Compilation  of  the  Social  Security 
Laws,  and  the  regulations  are  those  in 
effect  as  of  Octo^r  1, 1992. 

The  CI>-ROM  does  not  contain 
Appendices  M  (Interpretative 
Guidelines  for  Hospices)  and  R 
(Resident  Assessment  for  Long  Term 
Care  Facilities)  of  the  State  Operations 
Manual.  Copies  of  these  appendices 
may  be  seen  at  a  Federal  Depository 
Library  (FDL). 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  as  Lotus  files.  Lotus  software  is 
required  to  view  the  reports  once  the 
files  have  been  copied  to  a  personal 
computer  disk. 

V.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  FDL.  Under 
the  FDL  Program,  govermnent 
publications  are  sent  to  approximately 
1400  designated  libraries  unroiighout  the 
United  States.  Interested  parties  may 
examine  the  doounents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL,  individuals  should  contact 
any  library. 

fo  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  government 
publication,  either  in  printed  or 
microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 


services  and  interlibrary  loans;  however,  | 
they  are  not  sales  outlets.  Individuals 
may  obtain  information  about  the 
location  of  the  nearest  regional  ' 

depository  library  from  any  library. 

Superintendent  of  Documents 
munbers  for  each  HCFA  publication  are 
shown  in  Addendum  IB.  along  with  the 
HCFA  publication  and  transmittal 
numbers.  To  help  FDLs  locate  the 
instruction,  use  the  Superintendent  of 
Documents  number,  plus  the  HCFA 
transmittal  number.  For  example,  to 
find  the  Carriers  Manual,  Part  1 — ^Fiscal 
Administration  (HCFA-^b.  14-1) 
transmittal  entitled  ‘'Checks  Paid 
Method  of  Advancing  Funds  Under  the 
Letter-of-Gredit  System,"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/7-2,  and  the  HCFA  transmittal 
number  118. 

VI.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  aUe  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addenda  IB  may  be  addressed  to 
Margaret  Cotton,  Office  of  Issuances, 

Health  Care  Financing  Administration, 
room  688  East  High  Rise,  6325  Security 
Blvd.,  Baltimore,  MD  21207,  Telephone 
(410)  966-5260. 

Questions  concerning  Medicaid  items 
in  Addenda  IB  may  be  addressed  to 
Dusty  Kowalewski,  Medicaid  Bureau, 

Office  of  Medicaid  Policy,  Health  Care 
Financing  Administration,  room  233 
East  High  Rise,  6325  Security  Blvd., 
Baltimore,  MD  21207,  Telephone  (410) 
965-3377. 

Questions  concerning  all  other 
information  may  be  addressed  to 
Jacqueline  Webb,  Regulations  Staff. 

Health  Care  Financing  Administration, 
room  132  East  High  Rise.  6325  Security 
Blvd.,  Baltimore,  MD  21207,  Telephone 
(410)  966-4682. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance,  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medial  Assistance 
Program) 
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Dated:  June  30, 1993. 

Bnice  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  quarterly  listing  of  program 
issuances  and  coverage  decision 
updates  to  the  Coverage  Issues  Manual. 
March  20. 1990  (55  FR 10290) 

February  6, 1991  (56  FR  4830) 

July  5, 1991  (56  FR  30752) 

November  22, 1991  (56  FR  58913) 


January  22, 1992  (57  FR  2558) 

March  16, 1992  (57  FR  0127) 

June  11, 1992  (57  FR  24797) 

October  16. 1992  (57  FR  47468) 

January  7, 1993  (58  FR  3028) 

March  31. 1993  (58  FR  16837) 

Addendum  D 

Description  of  Manuals,  Memoranda, 
and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
previously  published  on  June  9, 1988  at 
53  FR  21730  and  supplemented  on 


September  22. 1988  at  53  FR  36891  and 
December  16, 1988  at  53  FR  50577. 

Also,  a  complete  description  of  the 
Medicare  Coverage  Issues  Manual  was 
published  on  August  21, 1989  at  54  FR 
34555.  A  brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16. 1992  at  57  FR  47468. 

Addendum  III 

Medicare  and  Medicaid  Manual 
Instructions  /anuaiy  through  March 
1993 


Trans.  No. 


Manual/Subject/Pubiication  Number 


Intermediary  llanual 

Part  1— Fiscal  Adminlstr^on  (HCFA-Pid>.  13-1) 
(Superintendent  of  Documents  No.  HE  22.8/6-3) 


124 


Checks  Paid  Method  of  Advancing  Funds  Under  the  Letter-of-Credit  System. 
Electronic  Funds  Transfer. 

Electronic  Remittance  Advice. 


Intermediary  llanual 

Part  2— Audits,  Reimbursement  Program 
Administration  (HCFA-Pub.  13-20) 
(Superintendent  of  Documents  No.  HE  22J/6-2) 


381  •  Maximum  Payment  Per  Visit  For  Rural  Health  Clinics. 


Intermediary  Manual 

Part  3— Claims  Process  (HCFA-Pub.  13-3) 
(Superintendent  of  Documents  No.  HE  22.8/6) 


1588  •  Sleep  Disorder  Clinics. 

1588  •  Review  of  Form  HCFA-1 450  for  Inpatient  and  Outpatient  BHis. 

Bill  Review  Instoictions  for  Partial  Hospitalization  Services  Provided  in  Community  Mental  Health  Centers. 

Reporting  Outpatient  Services  Using  HCFA  Common  Procedure  Coding  System. 

HCPCS  Codes  for  Diagnostic  Services  and  Medical  Services.  , 

Payment  for  Drugs  Furnished  in  Independent  Dialysis  Facilities. 

Blood  and  Blood  Services  Furnished  in  Hospital-Based  and  Independent  Dialysis  Facilities. 

1580  •  Exceptiorrs 

Background  and  Purpose. 

Payment  to  Bank. 

Handling  of  Request— No  Amount  in  Controversy— Benefidary  Appeals  Before  Initial  Determination  Is  Made  Or  After  Initial  Fa¬ 
vorable  Coverage  Determination  Is  Made,  But  Before  He/She  Is  Notified. 


Carriers  Manual 

Part  1 — Fiscal  Administration  (HCFA-Pub.  14-1) 
(Superintendent  of  Documents  No.  HE  22J/7-2) 


118  •  Checks  Paid  Method  of  Advancing  Funds  Under  the  Letter-of-Credit  System. 

Electronic  Funds  Transfer. 

Electronic  Remittance  Advice. 


Carriers  Manual 
Part  3— Claims  Process 
(HCFA-Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22A/7) 


1443  •  Processing  Assigned  and  Unassigned  Claims  for  Services  of  Participating  Physicians  and  Suppliers. 

1444  •  Sleep  Disorder  Clinics. 

1445  •  Exceptions 

Background  and  Purpose. 

Reassignments  by  Nonphysician  Suppliers. 

Payment  to  Physician  for  Purchased  Diagnostic  Tests. 

Payment  to  Agent 

indirect  Contractual  Arrangement. 

Health  Care  Delivery  System  In  Clinics. 

Payment  to  Supplier  of  Diagnostic  Tests  for  Purchased  Interpretations. 

Payment  to  Bank. 


Payment  Under  Reciprocal  Billing  Arrangements. 

Paymer4  Under  Locum  Tenene  ArrangemerMs.  . 

Payment  to  Special  Aocourtts. 

Billing  Procedures  for  Entities  Qualified  to  Receive  Paymartf  on  Baais  of  Reassignment 

•  Mainttrining  a  Directory  of  Billing  Vertdors. 

Requirements  for  Processing  Electronic  Media  Claims. 

The  System  for  Processing  Electronic  Media  Claime. 

EMC  Testing  and  Verifica^. 

Data  Sets  a^  Formats  for  Electrorric  Media  Clatons. . 

National  Standard  Format  for  Medicare  input  from  Automated  Biilera. 

Technical  Assistance  for  Electronic  Media  Claims  SubmitterB. 

Prohibition  of  Exclusive  Use  of  Proprietary  Software. 

Persortal  Computer  Software. 

•  Home  Dialysis  Supplies  and  Equipment 

Program  Memorandum  Intermediaries 
(HCFA-Pub^  60A) 


(Superintendent  of  Documents  No.  HE  22JIIS-5) 


AB-B2-6  •  Revised  Claims  Payment  Floors. 

State  Operationa  Manual 
Provider  Certification  (HCFA-Pub.  7) 
(Superkrtendent  of  Documents  No.  HE  22.8/12) 

256  •  Blood  Bank  Inspection  Checklist  and  Report  HCFA-282. 

Survey  of  Blood  Banks  and  Transfusion  Services. 

Survey  Procedures  and  Interpretive  Guidelines  tor  Laboratories  arrd  Laboratory  Services. 

257  •  Exhibits  122  and  124  (Pages  replaced  to  correct  pagination  arror). 

Peer  Reviesr  Organization 
(HCFArPub.  19) 

(Superintendent  of  DocuaMnts  Na  HE  M-IS) 

7  •  Purpose  of  Management  Information  Reportirtg. 

Reportirtg  Requirements.  , 

PRO/Fiscal  Intermediary  Data  ^change  Reports. 

Medical  Review  Activity  Reports. 

Quality  Control  Reports. 

8  •  Background 

Renewal. 

Determination. 

On-site  Review  Requirements. 

File  Specifications. 

Deiiveiy  Date 

9  •  Authority. 

Cases  to  Be  Reviewed. 

Site  and  Timirrg  oi  Review. 

Qualifications  ^  Reviewers. 

Notification  and  Opportunity  for  Discussion. 

Review  Process. 

Error  Rate  Computation. 

Intensified  Review. 

Authority. 

General  Instructions. 

10  Generic  Quality  Screen  Review— General. 

Operational  Use  of  Screens  and  Guidelines. 

Reporting  Results  of  Screen  Applicafiott. 

Explanation  of  Acronyms/Abbreviations  Used  in  Generic  Quality  Screens. 

Generic  Quality  Screens— Inpatient  Hospital. 

Generic  Quality  Screens— Skilled  Nursing  Facility. 

Generic  Quality  Screens— Home  Heaith  Agency. 

Generic  Quaiity  Screens— Hospital  Outpatient  Area 
Generic  Quality  Screens— Outpatient  Surgery. 

Exampies  of  Screen  Faiiures  and  Confirmed  Problems. 

Examples  of  Application  of  Severity  Levels. 

Generic  Quality  Screens— Psychiatric. 
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Hospital  Manual 
(HCFA4>ul>.  10) 

(Superintandent  of  Documents  No.  HE  22J/2) 

647  •  Drugs  Furnished  in  Dialysis  Fadlilies. 

Blood  and  Blood  Services  Furnished  in  Hospitat-Based  Dialysis  Facilities. 
Reporting  Outpatient  Services  Using  HCFA  Common  Procedure  Codirig  System. 
HCPCS  Codes  for  Diagnostic  Services  and  Medical  Services. 

Skilled  Nursing  Facility  Manual 
(HCFA-Pub.  12) 

(Superintendent  of  Documents  No.  HE  22M3) 

319  •  Part  B  Billing 

Rural  Health  Clinic  and  Federally 
Qualified  Health  Center  Manual 
(HCFA-Pub.  27) 

(Superintendent  of  Docuntents  No.  HE  22JiM9:985) 

4  •  Rural  Health  Clinics. 

Federally  Qualified  Health  Centers. 

Renal  Dialysis  Facility  Manual 
(Non-Hospital  Operated) 

(HCFA-Pub.  29) 

(Superintendent  of  Documents  No.  HE  22.8/13) 


21 


Reimbursement  for  Home  Dialysis  Beneficiaries  Who  Choose  to  Deal  Directly  with  Medicare  Program. 
Items  and  Services  Furnished  to  Direct  Dealing  Home  Dialysis  Beneficiaries. 

Support  Services  Furnished  to  Home  CAPD  Patients. 


State  Medicaid  Manual 
(Part  7— Quality  Control  (HCFA-Pub.  45-7) 

(Superintendent  of  Docuntents  No.  HE  22.8/10) 

48  Sample  Sizes. 

Sample  Selection. 

Requirements  for  Sampling  Plan  Documentation. 

Random  Sample  Selection  Procedures. 

Guidelines  for  Further  Stratification. 

MEQC  Error  Rate  Calculation. 

Criteria  for  Adjusting  Anticipated  Error  Rates,  Pursuant  to  42  CFR  431.804(d). 

Medicaro/Medicaid 
Sanctiort— Reirtstatement  Report 
(HCFA-Pub.  69) 

93-1  •  Report  of  Physicians/Practitioners,  Providers  and/or  other  Health  Care  Suppliers  Excluded/Reinstated. 

93-2  •  Report  of  Physicians/Practitioners,  Providers  and/or  other  Health  Care  Suppliers  Exduded/Reinstated. 

Program  Memorandum 
Medicaid  State  Agencies  (HCFA-Pub.  17) 

(Superintendent  of  Documents  No.  HE  22.28) 
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PubKcation  dato/dtation  42  CFR  Part  |  Titie 


FINAL  RULES 

01/19/d3  (58  FR  4904) _  433,435,436  . . .  MadcaM  Progmm;  Exemption  of  Poverty  Level  Pregnant  Women  from  the  Coopera¬ 

tion  RecMrements  of  EatabHahing  PaternHy  arxf  Obtaining  Medicai  Support  and 
Paymenta  aa  a  Condition  of  ENgiMiity;  Technical  Correction. 

01/18^  (58  FR  4908) _  435, 436, 440  . .  Medicaid  Program;  EHgiblity  and  Coverage  Requkemenla. 


01/191/93  (58  FR  5212) _  493 . .  Medicara,  Medk»id  and  CUA  Programs;  CLiA  Program  Fee  Coilection;  Correction. 

01/19/93  (58  FR  5215) _  493 .  Medicare,  Medteaid  and  CLIA  Programs;  Regulations  Implementing  the  ainicai  Lab¬ 

oratory  improvement  Amendmerrts  of  1968  (CLIA)  and  Clinical  Laboratory  Im- 
provement  Act  Program  Fee  Coilection. 


Publication  date/dtation  Title 


NOTICES 


01/06/93  (58  FR  630) _ 

Medicare  Program;  Inpatierit  HospHN  Deducttile  and  Hoapitai  and  Extended  Care  Services  Coinsurance  Amounts  1 

for  1993  (Correction).  ] 

01/07/93  (58  FR  2989) . . 

Medicare  and  State  Health  Care  Programs,  Fraud  and  Abuse;  Safe  Harbors  for  Protecting  Health  Plans— Exten-  [ 

Sion  of  Comment  Period.  ! 

01/07/93  (58  FR  3028) _ 

Medicare  and  Medicaid  Programs;  OuartBrty  Listing  of  Program  Issuances  and  Coverage  Decisions— Third  Quar-  3 
ter  1992. 

01/15/93  (58  FR  4705) . 

Medicare  Program;  Uniform  Hospital  Billing  and  Payment  Mechanisms.  ] 

01/21/93  (58  FR  5402) _ 

Health  Maintertarrce  Organizations;  HMO  Qualification  Determinations  and  Compliance  Actions.  1 

01/22/93  (58  FR  5617) . 

Health  Care  Programs;  Fraud  and  Abuse;  Amendments  to  OIG  Exclusion  and  CMP  Authorities  Resulting  From  ^ 
Public  Law  100-93. 

01/26/93  (58  FR  6095) . 

Medicaid  Program;  Limitations  on  Provider-Related  Donations  and  Health  Care-Reiated  Taxes;  Limitations  on 
Payments  to  Disproportionate  Share  Hospitals;  Correcliorts. 

02/12/93  (58  FR  8291) _ 

Medicare  Program;  Meeting  of  the  Practicing  Physicians  Advisory  Council. 

02/16/93  (58  FR  8568) . . 

Medicare  and  Medicaid  Programs;  Requirements  for  Physician  Incentive  Plans  In  Prepaid  Health  Cara  Organize-  | 
tions.  ! 

Medicaid  Program;  Eligibility  and  Coverage  Requirements. 

02/19/93  (58  FR  9120) _ 

02/19/93  (58  FR  9244)  . . 

Medicare  and  Medicaid  Programs;  Quart^  Listing  of  Program  Issuances  and  Coverage  Decisions  (Correction). 

03/02/93  (58  FR  12042) ...... 

Medicare  Program;  Peer  Review  Organizations:  New  PRO  Contracts  for  Ail  States  and  Territories  and  the  District  j 
of  Columbia.  I 

03/31/93  (58  FR  16837) . 

Medicare  and  Medicaid  Programs;  Quarterly  Listing  of  Program  Issuances  and  Coverage  Decisions— Fourth  Quar¬ 
ter  1992.  i 

(FR  Doc  93-16243  Filed  7-8-93;  8:45  am] 
aiLUNa  COOC  412(M>1-P 

Health  Resources  and  Services 
Administration 

Privacy  Act  of  1974;  New  System  of 
Records 

AGENCY:  Public  Health  Service,  HHS. 
ACTION:  Notification  of  a  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  a  new  system  of 
records:  09-15-0059,  Health  Resources 
Services  Administration 
Correspondence  Control  System,  HHS/ 
HRSA/OA.” 

DATES:  PHS  invites  interested  parties  to 
submit  comments  on  or  before  August  9, 
1993.  PHS  has  sent  a  report  of  a  New 
System  to  Congress  and  to  the  Office  of 
Management  and  Budget  (0MB)  on  June 
28. 1993.  The  new  system  will  be 
effective  60  days  fi'om  the  date 
submitted  to  0MB  unless  PHS  receives 
comments  which  would  result  in  a 
contrary  determination. 


ADDRESSES:  Please  submit  comments  to 
the  Privacy  Act  Officer.  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  14A-20, 
Rockville,  MD  20857;  telephone  (301) 
443-3780.  (This  is  not  a  toll-free 
telephone  number.)  Comments  received 
will  be  available  for  inspection  at  this 
address  from  9  a.m.  to  3  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Associate  Administrator  for  Policy 
Coordination,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  room  14A-12,  Rodcville,  MD 
20857;  telephone  (301)  443-2033.  (This 
is  not  a  toll-free  telephone  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Health  Resources  and  Services 
Administration  (HRSA)  proposes  to 
establish  a  new  system  of  reoirds:  09- 
15-0059,  “Health  Resources  and 
Services  Administration 
Correspondence  Control  System.  HHS/ 
HRSA/OA.”  This  system  of  records  will 
be  used  by  HRSA  personnel  to  control 
end  track  all  correspondence  addressed 
or  directed  to  the  Administrator.  HRSA, 
or  his/her  principal  subordinates,  as 
well  as  documents  initiated  by  them,  to 
assure  timely  and  appropriate  attention. 


The  system  will  be  comprised  of  hard 
copies  of  the  actual  correspondence  and 
computer  printout  and  disk  control 
system  records  of  that  correspondence. 
The  records  will  be  indexed  by  the 
name  of  the  addressee  and  date  of  the 
outgoing  correspondence:  or  by  the 
name  of  the  sender  and  the  date  of  the 
incoming  correspondmice;  or  by  the 
subject  of  the  correspondence.  The 
records  may  also  be  cross-referenced. 
The  records  in  this  system  will  be 
maintained  in  a  secine  manner 
compatible  with  their  content  and  use. 
HRSA  personnel  will  be  required  to 
adhere  to  the  provisions  of  the  Privacy 
Act  and  the  HHS  Privacy  Act 
Regulations.  The  system  managers  will 
control  access  to  the  data.  Only 
authorized  users  having  officid  duties 
requiring  the  use  of  the  information  will 
have  regular  access  to  the  records  in  this 
system.  Authorized  users  are  the  HRSA 
employees  responsible  for 
Implementing  the  HRSA 
Correspondence  Control  System. 
Records  will  be  stored  in  file  folders  and 
on  computer  disks.  Manual  and 
computerized  records  will  be 
maintained  in  accordance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
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General  Administration  Manual, 
“Safeguarding  Records  Contained  in 
Systems  of  R^ords,”  supplementary 
diapter  PHS  hf:  45-13,  the 
Department’s  Automated  Information 
System  Security  Handbook,  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

Rooms  where  records  are  stored  are 
locked  when  not  in  use.  During  regular 
business  hours,  rooms  are  unl^^  but 
are  controlled  by  on-site  personnel. 
Security  guards  perform  random 
physical  security  checks. 

The  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purposes  of  the  system.  The  first  routine 
use  proposed  for  this  system,  permitting 
disclosure  to  a  congressional  office, 
allows  subject  individuals  to  obtain 
assistance  firom  their  representatives  in 
Congress.  The  second  allows  disclosure 
to  the  Department  of  Justice  or  a  court 
in  the  event  of  litigation. 

The  following  notice  is  written  in  the 
present,  rather  than  the  future  tense,  to 
avoid  unnecessary  expenditure  of 
public  funds  to  republish  the  notice 
after  the  system  has  become  effective. 

Dated:  June  30, 1993. 

WUford  ).  Foifaosh, 

Director,  Office  of  Management 

09-15-4)050 
SYSTEM  name: 

Health  Resovtrces  and  Services 
Administration  Correspondence  Control 
System,  HHS/HRSA/OA. 

SECUWrV  CLASSmCATION: 

None. 

SYSTEM  LOCATION: 

1.  Executive  Secretariat,  Office  of 
Policy  Coordination,  Office  of  the 
Administrator,  Health  Resources  and 
Services  Administration  (HRSA),  5600 
Fishers  Lane,  Room  14A-08,  Rodcville, 
MD  20857. 

2.  Office  of  Program  Support,  Bureau 
of  Health  Professions,  HRSA,  5600 
Fishers  Lane,  Room  8-15,  Rockville,  MD 
20857. 

3.  Extramural  Activities  Branch, 

Office  of  Program  Development,  Bureau 
of  Health  Resources  Development, 
HRSA,  5600  Fishers  Lane,  Room  13A- 
22,  Rockville,  MD  20857. 

4.  Office  of  Program  and  Policy 
Development,  Bureau  of  Primary  Health 
Care,  HRSA,  5600  Fishers  Lane,  Room 
7-34,  Rockville,  MD  20857. 

5.  Office  of  the  Director,  Maternal  and 
Child  Health  Bureau,  HRSA,  5600 
Fishers  Lane,  Room  18-05,  Rockville, 
MD  20857. 


6.  Washington  National  Records 
Center.  4205  Suitland  Road,  Suitland, 

MD  20409. 

CATEQOfUES  OF  MOMOUALS  COVENEO  BY  THE 

system: 

Individuals  who  have  contacted  the 
Administrator,  HRSA,  the  Deputy 
Administrator,  an  associate 
administrator,  or  a  bureau  director,  or 
individuals  who  have  been  contacted  by 
one  of  these  officials. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Hard  copies  of  the  actual 
correspondence  and  computer  printout 
and  disk  control  system  records  of  that 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  system: 

5  U.S.C.  301  “Departmental 
Regulations.** 

PURFOSE(S): 

To  control  and  track  all 
correspondence  documents  addressed 
or  dirked  to  the  Administrate,  HRSA, 
or  his/her  subordinates  as  indicated 
above,  as  well  as  documents  initiated  by 
them,  to  assure  timely  and  appropriate 
attention. 

ROUTINE  uses  OF  RECORDS  MAINTAa«0  M  THE 
SYSTEM,  INCLUOS4Q  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  fren  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  firom  the  congressional  office 
made  at  the  request  of  that  individual 

2.  The  Department  of  Health  and 
Human  Sendees  pHHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Ju^ce,  or  to  a 
court  or  othw  tribtm^,  when: 

(a)  DHHS,  or  any  component  thereof, 
or 

(b)  Any  DHHS  employee  in  his  at  her 
official  capacity:  or 

(c)  Any  DHHS  employee  in  his  or  her 
inffividual  capacity  where  the 
Department  of  Justice  (or  DHHS,  where 
autiiorized  to  do  so)  hets  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  or  any  agency 
thereof  where  DHHS  determines  that  the 
litigation  is  likely  to  affect  DHHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
DHHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  DHHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


POLIOES  AND  PRACnCES  FOR  STORBIQ, 
RETRIEVINQ,  ACCESaNQ,  RETAMNO,  AND 
DISPOSeiQ  OF  RECOROB  Nl  THE  SYSTEM: 

STORAGE: 

Correspondence  records  are 
maintained  in  hard  copy.  Control 
records  are  maintain^  on  computer 
disks. 

RETWEVABilLlTY: 

Hard-copv  records  are  indexed  by 
name  of  addressee  and  date  of  outgoing 
correspondence;  or  by  name  of  sender 
and  date  of  incoming  correspondence; 
or  by  subject  Record  may  also  be  cross- 
referenced 

SAFEGUARDS: 

1.  Authorized  users:  Office  directors, 
correspondence  assistants,  and 
professional  and  support  staff  with 
designated  functions  responsibilities 
dire^y  relating  to  the  purpose  of  the 
correspondence. 

2.  Ptocedural  safeguards:  Confidential 
and/or  sensitive  documents  are  either 
hand  carried  or  transmitted  in  sealed 
envelopes.  Employees  who  handle 
correspondence  are  instructed  to 
observe  established  office  procedures  to 
protect  correspondence  documents  from 
unauthorized  access.  The  computerized 
subsystem  is  protected  by  passwords 
assigned  to  specific  correspondence 
assistants;  passwords  are  changed 
periodically;  the  password  is  d^ged 
when  a  correspondence  assistant 
terminates  employmmit 

3.  Physical  safeguards:  Rooms  where 
records  are  stor^  are  locked  when  not 
in  use.  During  regular  business  hours, 
rooms  are  unloclmd  but  are  controlled 
by  on-site  personnel.  Security  guards 
perform  random  physical  security 
checks. 

RETENTION  AND  OISFOSAL: 

Hard-copy  records  are  cut  off  at  the 
end  of  each  calendar  year,  retained  two 
years,  transferred  to  the  Washington 
Naticmal  Records  Center,  and  destroyed 
five  years  later.  Control  records  are  cut 
off  at  the  end  of  each  calendar  year, 
retained  two  years,  and  destroyed. 
Computer  records  are  purged  after 
correspondence  is  fin^iz^  to  a  history 
file. 

SYSTEM  MANAGEH(S)  AND  ADDRESS: 

Policy  Coerdinaton  Associate 
Administrator  for  Policy  Coordination, 
HRSA,  5600  Fishers  Lana,  Room  14-15, 
Rockville,  MD  20857. 

System  Manager.  Chief,  Executive 
Secretariat.  Office  of  Policy 
Coordination.  Office  of  the 
Administrator.  HRSA.  5600  Fishers 
Lane.  Room  14A-08,  Rockville,  MD 
20857. 
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System  Manager:  Correspondence 
Coordinator,  Office  of  Pro^m  Support, 
Bureau  of  Health  Professions,  HRSA, 
5600  Fishers  Lane,  Room  8-15, 

Rockville,  MD  20857. 

System  Manager:  Chief.  Extramural 
Activities  Branch,  Office  of  Program 
Development,  Bureau  of  Health 
Resources  Development,  HRSA,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

System  Manager:  Information  Systems 
Specialist.  Office  of  Program  and  Policy 
Development.  Bureau  of  Primary  Health 
Care.  IBtSA.  5600  Fishers  Lane.  Room 
7-34,  Rockville,  MD  20857. 

System  Manager:  Correspondence 
Coordinator,  Office  of  the  Director, 
Maternal  and  Child  Health  Bureau, 
HRSA,  5600  Fishers  Lane,  Room  18-05, 
Rockville,  MD  20857. 

NomcAnoN  pnocEDURE: 

Inquiries  should  indicate  the  name  of 
the  individual  with  whom  the  HRSA 
corresponded,  the  date  of  the  incoming 
correspondence,  if  any,  and  the  date  of 
the  outgoing  correspondence.  Inquiries 
should  be  addressed  to  the  appropriate 
system  manager,  listed  above,  not  to  the 
policy  coordinator. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  must  state  that  they  are  who 
they  claim  to  be  and  understand  that 
obtaining  information  imder  false 
pretenses  is  subject  to  a  maximum 
statutory  penalty  of  $5,000. 

Requesters  may  also  ask  for  an 
accoimting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  appropriate  system 
manager  at  the  address  for  that  official 
specified  under  “System  Location" 
^ve,  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reason  for  seeking  the 
correction,  with  supporting  information 
to  show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Records  are  derived  finm  incoming 
correspondence  to.  and  the  outgoing 
correspondence  of,  the  Administrator, 
HRSA.  or  his/her  subordinates  as 
indicated  above. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(FR  Doc  93-161B4  Filed  7-8-93;  8:45  am] 
MJJNG  CODE  41S0-1S-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  informatioif 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  J\me  11, 
1993. 

Copies  of  the  information  collection 
requests  may  be  obtained  by  calling  the 
PHS  Reports  Clearance  Officer  on  (202) 
690-7100. 

1.  Case-Control  Study  to  Determine  if 
College  Attendance  is  a  Risk  Factor  for 
Development  of  Invasive  Meningococcal 
Disease — ^New — ^Each  year  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  receives  a  number  of  reports  of 
fatal  or  life-threatening  meningococcal 
disease  in  previoiisly  healthy  college 
students.  The  reports  raise  the 
possibility  that  college  students  are  at 
increased  risk  of  meningococcal  disease. 
To  determine  if  college  attendance  is  a 
risk  factor  for  meningococcal  disease, 
CDC  has  designed  a  retrospective,  case- 
control  study  based  on  cases  identified 
b^  State  health  departments. 
Respondents:  Individuals  or 
households:  Number  of  Respondents: 
400;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .352  hr.;  Estimated  Annual 
Burden:  142  hours. 

2. 1994  National  Health  Provider 
Inventory — 0920-0267 — ^This  survey 
will  be  conducted  by  mail  among  long¬ 
term  care  facilities,  home  health 
agencies  and  hospices.  The  purposes  are 
to  provide  a  sampling  frame  for  future 
surveys  and  to  provide  national  data  on 
the  number,  type  and  geographic 
distribution  of  long-term  care  service 
providers.  Respondents:  Federal 
agencies  or  employees,  non-profit 
institutions,  small  businesses  or 
organizations;  Number  of  Respondents: 
30,000;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .33  hr.;  Estimated  Annual 
Burden:  10,000  hours. 

3.  Vibrio  Illness  Investigation  Report 
Form — ^New — ^Vibrio  is  the  organism 
responsible  for  cholera,  a  severe, 
dehydrating  diarrheal  illness.  The 
purpose  of  this  investigation  form  is  to 
collect  information  on  illnesses 
occurring  as  a  result  of  infection  with 
Vibrio  species  to  gain  a  better 
understanding  of  the  incidence, 
etiology,  and  epidemiology  of  all  Vibrio- 


related  illnesses  occurring  in  the  U.S. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 
50;  Number  of  Responses  per 
Respondent:  3;  Average  Burden  per 
Response:  .5  hr.;  Estimated  Annual 
Burden:  75  hours. 

4.  Survey  of  Mental  Health  Services: 
NIDA/BPHC  Linkage  Programs — ^New — 
The  fifteen  currently  funded  linkage 
programs  integrate  primary  care  and 
substance  abuse  treatment.  Increasingly, 
mental  health  services  are  viewed  as  a 
valuable  component  within  a 
coordinated  care  system.  This  study 
examines  mental  health  issues, 
including  client  characteristics,  client, 
need  for  mental  health  services,  scope  of 
services,  linkage  features,  and  delivery 
systems  barriers.  Respondents:  Non¬ 
profit  institutions;  Number  of 
Respondents:  15;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  14  hrs.;  Estimated  Annual 
Burden:  210  hours. 

5.  Evaluation  of  the  HHS  Access  to 
Community  Care  and  Effective  Services 
and  Supports  (ACCESS) — New — ^The 
Center  for  Mental  Health  Services  is 
requesting  concept  clearance  for  an 
evaluation  study  that  will  assess 
services  integration  (SI)  approaches  for 
homeless  persons  with  severe  mental 
illnesses.  SI  sites  will  be  contrasted  with 
comparison  sites  to  assess  the  impact  of 
SI.  Case  studies  will  describe 
approaches  to  SI,  the  process  by  which 
SI  takes  place,  and  factors  that  influence 
SI.  Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations.  Burden  estimate:  1  hour. 
Since  this  is  a  concept  clearance, 
definitive  burden  estimates  are  net  yet 
available.  These  estimates  will  be 
provided  when  the  study  design  and 
questionnaires  are  final  and  the  final 
clearance  quest  is  submitted. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated;  July  2, 1993. 
jamee  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 

[FR  Doc.  93-16183  Filed  7-8-93;  8:45  am] 
BILLING  CODE  41«0-17-M 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Cooperative  Agreements  for  CMHS/ 
CSAT  CoUaborative  Demonstration 
Program  for  Homeless  Individuals 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Request  for  applications. 

Introduction 

The  Center  for  Mental  Health  Services 
(CMHS)  and  the  Center  for  Substance 
Abuse  Treatment  (CSAT)  announce  the 
availability  of  support  for  projects  that 
will  document  treatment  models  for 
homeless  individuals  who  suffer  from 
substance  use  disorders  and  co¬ 
occurring  mental  illnesses.  In  addition, 
such  projects  must  document  their 
potential  effectiveness. 

Fimds  will  be  awarded  through  a 
cooperative  agreement  mechanism  that 
will  authorize  the  Federal  Government 
or  its  representative  contractors  to 
advise  projects,  coordinate  the 
development  of  manuals,  design 
evaluations,  collect  and  analyze  data 
and  convene  meetings. 

This  program  will  be  divided  into  2 
phases.  Community-based  public  and 
private  nonprofit  entities  that  provide 
treatment  services  to  homeless 
individuals  with  substance  use 
disorders  and  mental  illnesses  may 
compete  for  a  Phase  1  award.  During 
Phase  1,  the  awardees  will  develop  a 
treatment  manual.  At  the  completion  of 
Phase  1,  awardees  may  compete  for  a 
Phase  2  grant.  During  Phase  2,  grantees 
will  conduct  a  pre-test/post-test 
evaluation  of  the  documented  treatment. 
Approximately  one-half  of  the  grantees 
from  Phase  1  may  be  selected  for 
competing  awards  for  Phase  2. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PKS-led  national  activity  for  setting 
priority  areas.  This  RFA,  CMHS/CSAT 
Collaborative  Eiemonstration  Program 
for  Homeless  Individuals,  is  related  to 
Healthy  People  2000  objectives 
established  for  Alcohol  and  Other  Drug 
Abuse  (Chapter  4),  Mental  Health  and 
Mental  Disorders  (Chapter  6),  and  HIV 
Infection  (Chapter  18).  Potential 
applicants  may  obtain  a  cop'y  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0;  or  Summary  Report: 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  D.C.,  20402-9325 
(telephone:  202-783—3238). 


Program  Description 
History 

CSAT  (formerly  the  Office  for 
Treatment  Improvement)  was  created  in 
January  of  1990  to  improve  the  Nation’s 
addiction  treatment  and  recovery 
system  by  providing  funds  to  States  and 
treatment  providers  to  assist  them  with 
expanding  the  availability  of  high 
quality  health  and  human  services  for 
those  who  sufier  from  alcohol  and  drug 
problems.  Among  numerous  initiatives, 
CSAT  funded  grant  demonstration 
programs  in  FY  1990  and  1991  to  assist 
States  and  communities  in  enhancing 
existing  drug  abuse  treatment  programs 
for  "critical  populations,"  with  the 
ultimate  goal  of  improving  treatment 
outcome  for  these  groups.  Tne  critical 
populations  under  this  announcement 
were  adolescents,  racial/ethnic 
minorities  and  residents  of  public 
housing  projects.  In  addition  to  focusing 
on  one  or  more  of  the  critical 
populations  listed  above.  CSAT  funded 
proposed  projects  that  addressed  special 
subgroups  of  these  critical  populations, 
particularly  homeless  persons  and  those 
individuals  with  co-occiirring  alcohol 
and/or  other  substance  use  disorders 
and  diagnosable  mental  illnesses. 

CMHS  was  created  by  the  ADAMHA 
Reorganization  Act  of  1992  to  provide 
national  leadership  in  the  prevention 
and  treatment  of  mental  illnesses. 

CMHS  also  serves  as  the  lead  within  the 
Department  of  Health  and  Human 
Services  (HHS)  for  administering 
programs  and  interdepartmental 
initiatives  that  meet  the  housing, 
treatment,  and  support  needs  of 
homeless  persons  with  mental  illnesses. 
In  this  capacity,  CMHS  has  initiated  a 
broad  array  of  demonstration,  technical 
assistance  and  national  leadership 
projects  to  assist  States  and  localities  in 
meeting  the  needs  of  homeless 
individuals  with  mental  illnesses. 

Specifically,  CMHS  currently 
administers  three  programs  authorized 
by  the  McKinney  Act:  the  Projects  for 
Assistance  in  Transition  from 
Homelessness  (PATH)  Formula  Grant 
Program,  the  Access  to  Conimimity  Care 
and  Effective  Services  and  Supports 
(ACCESS)  Program,  and  the  Community 
Mental  Health  Research  Demonstration 
Projects  for  Homeless  Chronically 
Mentally  Ill  Persons.  CMHS  also 
provides  professional  leadership  for 
interdepartmental  initiatives  designed 
to  assist  the  homeless  mentally  ill 
population,  including  the  Federal  Task 
Force  on  Homelessness  and  Severe 
Mental  Illness. 

CMHS  and  CSAT  recognize  that  an 
individual’s  addiction  cannot  be  treated 
in  isolation  from  his  or  her  primary 


health,  mental  health,  or  sodoeccnomic 
deficits  and  disorders.  Alcohol,  drug 
abuse  and  mental  health  providers, 
however,  are  often  not  trained  or 
prepared  to  treat  individuals  whd  suffer 
from  both  a  mental  illness  and  a 
substance  use  disorder. 

There  are  many  treatment  programs 
that  are  currently  serving  individuab 
who  are  homeless^d  who  have 
substance  use  disorders  and  co¬ 
occurring  mental  illnesses.  Yet 
providers  consistently  identify  the 
treatment  needs  of  this  popubtion  as 
difficult  to  address.  Problems  in 
assessing  the  co-occurrence  of  the 
disorders,  in  effectively  preparing 
clients  for  treatment  and  recovery,  end 
in  matching  appropriate  treatment 
approaches  to  subgroups  of  dually 
diagnosed  clients  present  challenges  to 
providers.  This  program  hopes  to  draw 
on  the  wealth  of  experience  to  identify 
and  evaluate  the  most  promising 
approaches  to  the  treatment  of  dcohol, 
drug  abuse  and  mental  illness  (ADM 
disorders)  among  this  target  popubtion. 

Program  Goals 

One  goal  of  the  CMHS/CSAT 
collaborative  program  is  to  document 
and  evaluate  effective  interventions 
which  can  be  used  by  local  programs 
serving  homeless  substance  abusing 
persons  that  treat  persons  with  co¬ 
occurring  mental  illnesses  within  their 
service  popubtion.  For  the  purposes  of 
this  announcement,  an  "intervention”  is 
defined  as  "a  targeted  attempt  to 
produce  favorable  client/patient 
outcomes."  This  includes  improving  the 
capacity  of  service  providers  to  provide 
outreach,  administering  appropriate 
screening  and  assessment  instruments, 
developing  individualized  treatment 
plans,  triaging  persons  whose  menbl 
illness  is  severe  enougM  to  warrant 
comprehensive  systems  of  mental  health 
care,  and  providing  effective  treatment 
and  supports  to  their  alcohol  and  drug 
abusing  homeless  popubtion  with  co¬ 
occurring  mental  illnesses. 

Another  goal  is  to  reduce  functional 
impairments  associated  with  mental 
illnesses,  achieve  abstinence  from 
alcohol  and  other  drug  use,  and  reduce 
the  days  spent  homeless  by  the  target 
popubtion.  The  objectives  of  thb 
program  are  to  document  treatment 
approaches  that  address  the  multiple 
needs  of  homeless  individuab  who  have 
co-occurring  substance  use  and  mental 
disorders  and  to  determine  their 
potential  effectiveness. 

Project  Requirements 

CMHS/CSAT  co-sponsored 
demonstration  programs  follow  the 
public  health  practice  of  treating  and 
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preventing  infectious  diseases  in  all 
treatment  programming.  Therefore, 
programs  are  required  to  provide 
screening,  treatment  and  prevention  of 
the  following  diseases:  HTV/AIDS 
(includes  pre-  and  post-test  counseling); 
tuberculosis;  sexually  transmitted 
diseases  (STDs);  hepatitis;  bacterial 
pneumonia;  and  other  infectious  disease 
entities  that  typically  have  a  higher 
incidence  among  homeless  persons, 
chronic  alcohol  iisers  and  drug  abusers. 
These  services  may  be  provided  through 
linkages  with  existing  public  health 
agencies  and/or  they  may  be  supported 
using  a  combination  of  cooperative 
agreement  funds  and  entitlements  (e.g., 
Medicaid).  All  applicants  will  be 
expected  to  provide  evidence  that  the 
cooperative  agreement  project  will  meet 
this  requirement. 

Where  services  are  targeted  to 
individuals  with  severe  mental  illnesses 
(disorders  that  include,  but  are  not 
limited  to,  schizophrenia,  major 
affective  disorders,  schizoaffective 
disorders,  and  severe  personality 
disorders),  the  applicant  must  provide 
evidence  that  a  comprehensive 
community  support  system,  either 
within  or  outside  of  the  applicant 
organizatimi,  is  available. 

Additionally,  all  proposed  projects 
must  meet  the  following  requirements; 

•  Applicants  must  concisely  describe 
screening  and  assessment  procedures  in 
place  for  treating  co-occtirring  substance 
use  disorders  and  mental  illnesses  in 
the  target  population. 

•  Applicants  must  indicate  how  the 
special  needs  of  the  target  population 
(e.g.,  alcohol  and  drug  abuse,  mental 
health,  health,  housing  and  income 
supports  and  entitlements)  are 
addressed,  with  emphasis  on 
procedures  and  costs  associated  with 
inter-system  case  management  and 
managed  care  approaches  applicable  to 
the  target  population. 

•  Applicants  must  describe  how  the 
propos^  intervention  is  consistent  with 
the  CSAT  (Comprehensive  Care 
(Continuum  as  provided  in  the  grant 
application  kit. 

•  During  Phase  1  of  this  project,  each 
grantee  will  be  expected  to  develop  the 
following  products: 

•  Produce  a  manual  that  describes  an 
intervention  or  a  refinement  of  an 
intervention: 

•  Document  the  potential 
effectiveness  of  the  intervention  through 
case  studies; 

•  Prepare  a  logic  model  of  the 
intervention  that  depicts  the 
interrelationships  among  the  goals, 
objectives  and  desired  outcomes  of  the 
intervention: 


•  Describe  the  implementation  of  the 
intervention; 

•  Develop  an  evaluation  plan  for 
conducting  a  more  systematic  pretest/ 
post-test  assessment  of  the  intervention 
during  the  second  phase  of  the  program: 
and 

•  Develop  a  budget  for  implementing 
the  evaluation  plan. 

•  Nine  montlis  after  award  of  Phase  1 
grants,  in  order  to  be  considered  for 
Phase  2,  Phase  1  grantees  must  submit 
competing  continuation  applications 
that  demonstrate  the  development  of  the 
above-mentioned  products. 

Applications  will  be  assessed  by  a  peer 
review  group  comprised  of  experts  fi*om 
the  fields  of  alcohol  and  drug  abuse, 
mental  health  and  homelessness.  The 
applications  will  be  funded  according  to 
their  technical  merit  and  the  availability 
of  funds  within  three  (3)  months 
following  receipt  of  the  collating 
continuation  applications.  Tne  review 
criteria  will  be  as  follows:  Thoroughness 
in  describing  the  intervention  in  the 
manual;  evidence  of  potential 
effectiveness  of  the  intervention;  a 
cogent  logic  model;  thoroughness  in 
describing  the  implementation  of  the 
intervention;  adequacy  and 
appropriateness  of  the  evaluation  plan; 
and  appropriateness  of  the  propose 
budget  for  implementing  the  evaluation. 

•  If  more  than  one  intervention  is 
proposed,  or  the  proposed  intervention 
has  more  than  one  component  (e.g.,  it 
includes  both  residential  and  case 
management  components),  the  applicant 
must  describe  the  anticipated  effect  of 
each  component  and  address  in  their 
evaluation  plan  how  the  relative  effects 
will  be  determined. 

•  During  Phase  2,  grantees  will  be 
expected  to  conduct  a  systematic 
pretest/post-test  evaluation  of  the 
intervention  and  develop  a  report  that 
summarizes  the  evaluation  findings  and 
includes  recommendations  for 
improving  the  intervention. 

Target  Population 

The  target  population  includes 
individuals  ages  13  and  over,  who  are 
homeless  and  who  have  a  diagnosable 
substance  use  disorder  that  may  result 
in  psychiatric  symptomatology  or  those 
who  have  both  a  diagnosable  substance 
use  disorder  and  a  serious  mental 
illness  or  serious  emotional  disturbance. 
Homeless  individuals  who  have  a 
primary  diagnosis  of  substance  abuse 
and  are  not  suffering  from  mental  illness 
may  not  be  excluded  from  services 
provided  with  grant  funds  fix)m  this 
pro^m. 

Tne  term  “homeless”  or  “homeless 
individual"  includes  persons  who  lack 
a  fixed,  regular,  and  adequate  nighttime 


residence.  It  also  includes  persons 
whose  primary  nighttime  residence  is 
either  a  supervised  public  or  private 
shelter  designed  to  provide  temporary 
living  accommodations;  an  institution 
that  provides  a  temporaiy  residence  for 
individuals  not  intended  to  be 
institutionalized;  or  a  public  or  private 
facility  not  designed  for,  or  ordinarily 
used  as,  a  regular  sleeping 
accommodation  for  human  beings. 

Diagnosable  substance  use  disorders 
include  both  DSM-UI-R  abuse  and 
dependence  categories.  Substance  use 
dependence  or  addiction  is  a 
biopsychosocial  disease  phenomenon 
and  is  known  to  be  a  chronic  relapsing 
disorder  for  many  individuals.  Relapse 
tends  to  be  an  inherent  characteristic  of 
the  disease  of  addiction  for  those 
experiencing  a  significant  degree  of 
socio-economic  dysfunction.  Many  such 
individuals  must  be  provided  with  a 
series  of  interventions  along  a  sustained 
continumn  if  they  are  to  effect  and 
maintain  recovery. 

For  purposes  of  this  announcement, 
“serious  mental  illness"  in  adults  and 
“serious  emotional  distiirbance"  in 
adolescents  are  defined  as  follows: 

Definition  of  Serious  Mental  Illness  in 
Adults:  Adults  with  a  serious  mental 
illness  are  persons  age  18  and  over,  who 
currently  or  at  any  time  during  the  past 
year,  have  had  a  diagnosable  mental, 
behavioral,  or  emotional  disorder  of 
sufficient  dxiration  to  meet  diagnostic 
criteria  specified  within  DSM-III-R  that 
has  resulted  in  functional  impairment 
which  substantially  interferes  with  or 
limits  one  or  more  major  life  activities. 

These  disorders  include  any  mental 
disorders  listed  in  DSM-m-R  or  their 
ICP-9-CM  equivalent  (and  subsequent 
revisions),  with  the  exception  of  DSM- 
m-R  “V"  codes,  substance  use 
disorders,  and  developmental  disorders, 
which  are  excluded  imless  they  co¬ 
occur  with  another  diagnosable  serious 
mental  illness.  All  of  these  disorders 
have  episodic,  recurrent,  or  persistent 
featiires;  however,  they  vary  in  terms  of 
severity  and  disabling  effects. 

Functional  impairment  is  defined  as 
difficulties  that  substantially  interfere 
with  or  limit  role  functioning  in  one  or 
more  major  life  activities  including 
basic  daily  living  skills  (e.g.,  eating, 
bathing,  dressing;  instrumental  living 
skills  (e.g.,  maintaining  a  household, 
managing  money,  getting  around  the 
commxmity,  takffig  prescribed 
medication);  and  functioning  in  social, 
family,  and  vocational/educational 
contexts.  Adults  who  would  have  met 
functional  impairment  criteria  during 
the  referenced  year  without  the  benefit 
of  treatment  or  other  support  services 
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are  considered  to  have  serious  mental 
illnesses. 

Definition  of  Serious  Emotional 
Disturbance  in  Adolescents: 

Adolescents  with  serious  emotional 
disturbances  are  persons  between  the 
ages  of  13  and  18  who  currently  or  at 
any  time  during  the  past  year,  have  had 
a  diagnosable  mental,  behavioral,  or 
emotional  disorder  of  sufficient 
duration  to  meet  diagnostic  criteria 
specified  within  DSM-m-R,  that 
resulted  in  functional  impairment 
which  substantially  interferes  with  or 
limits  the  adolescent’s  role  functioning 
in  family,  school,  or  community 
activities. 

These  disorders  include  any  mental 
disorder  listed  in  DSM-IH-R  or  their 
ICD-9-CM  equivalent  (and  subsequent 
revisions),  with  the  exception  of  DSM- 
lU-R  “V”  codes,  substance  use  and 
developmental  disorders,  which  are 
excluded,  unless  they  co-occur  with 
another  diagnosable  serious  emotional 
disturbance.  All  of  these  disorders  have 
episodic,  recurrent,  or  persistent 
features;  however,  they  vary  in  terms  of 
severity  and  disabling  effects. 

Functional  impairment  is  defined  as 
difficulties  that  substantially  interfere 
with  or  limit  an  adolescent  firom 
achieving  or  maintaining  one  or  more 
developmentally-appropriate  social, 
behavioral,  cognitive,  communicative, 
or  adaptive  skills.  Functional 
impairments  of  episodic,  recurrent,  and 
continuous  duration  are  included  unless 
they  are  temporary  and  expected 
responses  to  stressful  events  in  the 
environment.  Adolescents  who  would 
have  met  functional  impairment  criteria 
during  the  referenced  year  without  the 
benefit  of  treatment  or  other  support 
services  are  included  in  this  definition. 

Service  Approaches 

Services  which  must  be  implemented 
by  all  applicants  may  be  found  under 
the  Project  Requirements  section  of  this 
announcement.  The  CSAT 
Comprehensive  Care  Model  (provided 
in  the  grant  application  kit)  sets  out  an 
idealized  process  and  basic  service  array 
fiom  which  treatment  regimes  can  be 
constructed  to  serve  all  individuals  with 
alcohol  and  drug  problems  and  their 
families.  The  components  of  this  Model 
may  be  provided  either  on-site  or 
through  formal  linkages  with  existing, 
community-based  health  and  human 
service  providers.  In  developing 
applications.  CSAT  recommends  using 
the  Model  as  a  framework  which  should 
be  modified  based  on  the 
sociodemographic  characteristics  of  the 
target  population(s).  including  age, 
gender,  race,  ethnicity,  culture, 
socioeconomic  status,  geographic 


location  and  other  distinguishing 
characteristics. 

To  reiterate,  due  to  the  increasing 
incidence  and  the  public  health  thr^t 
posed  by  certain  infectious  diseases 
among  alcohol  and  drug-involved 
individuals  and  their  collaterals,  all 
providers  must  propose  methods  by 
which  individuals  in  treatment  will  be 
provided  with  testing  and  pre-  and  post¬ 
test  counseling  for  I^/AIDS,  and 
mandatory  testing  and  treatment  for  TB, 
hepatitis  B  and  ^Ds. 

m  addition  to  the  above,  services 
considered  to  be  particularly 
appropriate  for  the  target  population  are 
described  below.  All  applications  must 
address  the  following: 

*  outreach  and  engagement  (or  be 
part  of  a  referral  network  which 
provides  these  services) 

*  screening,  intake,  assessment,  and 
periodic  reassessment  and  appropriate 
individual  treatment  plans  for  each 
patient/client  who  presents  for 
treatment; 

*  detoxification  and  ongoing 
toxicologic  screening; 

*  group  and/or  individual  therapy 
and  psychopharmacologic  support 

*  linkage  to  self-help  and  other 
mechanisms  for  peer  support  (AA,  NA, 
CA  and  other  12-step  based  programs); 

*  family  support  or  involvement; 

*  relapse  prevention  support  or 
responsibility  for  long-term  care;  and 

*  linkage  to  housing. 

Examples  of  Interventions 
All  applications  should  identify 
interventions  that  include,  at  a 
minimum,  screening,  assessment,  and 
treatment  of  the  target  population. 
Examples  of  interventions  that  would  be 
supported  by  this  program  include,  but 
are  not  limited  to  the  following: 

*  Intensive  multi-disciplinary  case 
management  teams  that  are  trained  to 
serve  the  target  population  and  provide 
treatment  throughout  or  during  critical 
times  in  the  continuum  of  treatment  and 
services,  with  a  special  emphasis  on  the 
development  of  client/patient 
typologies,  the  identification  of 
diagnostically  related  groupings,  and 
refinement  of  procedures  appropriate  to 
managed  care  for  the  target 
population(s). 

*  Linkage  to  mental  health  providers 
that  treat  the  target  population  through 
contractual  or  shared  mnding 
mechanisms. 

*  Behavioral,  cognitive,  and/or 
pharmacologic  interventions  that 


*  CSAT  and  CMHS  believe  that  prescribed 
medication  necessary  to  improve  or  sustain  mental 
or  physical  functioning  should  not  be  classified  in 
the  same  manner  as  drugs  which  are  used  for 
purposes  of  recreaticm  and/or  self-medication 
without  physician  authorization. 


increase  abstinence  and  decrease 
psychiatric  symptoms. 

•  Group  and/or  individual  therapy 
sessions  which  focus  on  readiness  for 
residential  placement  for  homeless 
persons  with  co-ocxurring  disorders. 

•  Self-help  ^ups  to  increase 
abstinence  and  promote  engagement 
with  essential  providers  of  health  and 
human  services. 

•  Specialized  group  residential 
settings  which  provide  on-site, 
integrated,  residential  treatment  of 
mental  and  addictive  disorders,  to 
include  psycho-social  rehabilitation. 

•  Family  interventions  that  re-unite 
families  with  run-away  adolescents 
having  co-occurring  disorders. 

These  types  of  interventions  can  be 
arrayed  on  a  continuum  that  has  been 
characterized  by  Ridgely  and  Dixon 
(1993)  as:  (1)  sequential,  in  which  the 
mental  illness  or  substance  use  disorder 
is  dealt  with  by  separate  systems  or  stafi' 
that  alternate  in  their  interaction  with 
the  client/patient;  (2)  linked,  in  which 
the  disorders  may  be  addressed  by 
separate  systems  or  staff,  but  there  are 
mechanisms  (case  review,  telephone 
contact,  data  exchange,  etc.)  for 
relatively  continuous  contact  about  the 
treatment,  the  treatment  plan,  and  the 
client/patient’s  progress;  or  as  (3) 
integrated,  in  which  the  disorders  are 
addressed  as  simultaneously  as 
possible,  either  via  the  competencies  of 
the  staff  or  the  consolidation  of 
treatment  responsibility  in  one 
authority. 

Although  no  formal  evaluations  have 
been  completed  that  assess  the 
effectiveness  of  approaches  on  this 
continuum,  there  is  growing  consensus 
among  clinicians  that  programs  using 
either  integrated  or  linkage  approaches 
may  potentially  be  more  effective. 


Technical  assistance  for  Phase  1  and 
2  activities  will  be  provided  by  the 
Centers  through  their  representative 
contractor(s)  that  will  assist  grantees  in 
refining  the  intervention,  developing  the 
logic  model,  manual,  and  evaluation 
design,  implementing  the  evaluation 
and  analyzing  the  data. 

Description  of  Manual 

The  manual  must  provide  a  thorough 
description  of  the  intervention.  At  a 
minimum,  it  must  include  the  following 
information: 

•  Relationship  to  existing  literature 

•  Logic  model 

•  Principles 

•  Goals 

•  Setting 

•  Clients  targeted 

•  Description 


Technical  Assistance 
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•  Implementation  plan 

•  Materials,  activities,  and 
administrative  arrangements 

•  Staff  and  funding  resources 

•  Case  studies 

Description  of  Evaluation  Plan 

The  proposed  evaluation  plan  must  be 
able  to  document  whether  the 
intervention  had  some  positive  impact 
on  client  outcomes.  At  a  minimum,  the 
plan  must  include  the  following 
information: 

•  Purpose 

•  Design 

•  Measures 

•  Data  collection 

•  Protection  of  human  subjects 

•  Staffing  and  management 

•  Budget 

Eligibility  requirements 

Community-based  public  and  private 
non-profit  entities  that  provide 
treatment  services  to  homeless 
individuals  with  substance  use 
disorders  and  mental  illnesses  are 
eligible  to  apply.  Entities  that  provide 
services  to  homeless  individuals  who 
have  a  primary  diagnosis  of  substance 
abuse,  and  are  not  suffering  from  mental 
illness,  are  also  included.  As  required 
by  section  506  of  the  Public  Health 
Service  Act,  in  awarding  these 
cooperative  agreements,  CMHS/CSAT 
“shall  give  preference  to  entities  that 
provide  integrated  primary  health  care, 
substance  abuse  and  mental  health 
services  to  homeless  individuals.” 

Capability  statements  must 
accompany  each  applicant’s  proposal, 
and  must  include  one  of  the  following: 

1.  Documentation  regarding  an 
infiastructure  in  which  the  treatment 
program  can  be  provided  for  the  target 
population.  Such  documentation  must 
be  in  the  form  of  a  letter  from  the  Single 
State  Agency  for  Alcohol  and  Drug 
Abuse  Treatment  (SSA)  and  from  the 
State  Mental  Health  Authority  (SMHA) 
in  each  State,  or  the  local  governmental 

^  entity  (e.g.,  county,  regional  or  city) 
immediately  responsible  for  monitoring, 
overseeing  or  administering  addiction 
treatment  and  mental  health  services  in 
the  applicant’s  jurisdiction. 

2.  Documentation  that  the  applicant 
has  provided  substance  abuse  treatment 
services  to  the  target  population  for  a 
minimum  of  two  years  prior  to  the  date 
of  application.  A  letter  from  the  Single 
State  Agency  (for  substance  abuse  or 
mental  health  services,  or  both  if 
appropriate)  or  the  governmental  entity 
(e.g.  county,  regional  or  city) 
immediately  responsible  for  monitoring, 
overseeing  or  administering  addiction 
treatment  and  mental  heal&  services  in 
the  applicant’s  jurisdiction,  certifying 
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the  applicant’s  experience,  as  above, 
will  suffice  to  meet  this  requirement. 

3.  Documentation  that  the  applicant  is 
licensed,  accredited,  certified,  or 
chartered  to  provide  substance  abuse 
and  mental  health  treatment  services  by 
appropriate  certification  or 
credentialing  bodies  (e.g.  State  or  sub- 
State  licensing.  Joint  Commission  on 
Accreditation  for  Health  Care 
Organizations,  Commission  on 
Accreditation  of  Rehabilitation 
Facilities).  Such  documentation  may  be 
in  one  of  two  forms: 

•  A  notarized  copy  of  the  applicant’s 
license  or  certification  of  accreditation, 
or; 

•  A  letter  firom  the  SSA,  or  the 
governmental  entity  (e.g.  county, 
regional  or  city)  immediately 
responsible  for  monitoring,  overseeing 
or  administering  addiction  treatment  in 
the  applicant’s  jurisdiction,  certifying 
the  applicant’s  licensure  status 
(addiction  treatment  program,  mental 
health  care  program,  primary  health 
care  facility,  rehabilitation  facility, 
recovery  home,  etc.). 

Note — Providers  that  are  not  licensed 
or  accredited  to  provide  substance  abuse 
and  mental  health  treatment  services  at 
the  time  of  application  and  that  receive 
awards  under  this  announcement  are 
expected  to  obtain  licensure  prior  to 
completion  of  Phase  1  of  this  project, 
except  in  cases  where  the  State  does  not 
offer  licensure. 

Eligibility  to  apply  for  Phase  2  awards 
,  will  ^  limited  to  Phase  1  grantees. 
Eligibility  is  limited  in  order  to  assure 
selection  of  the  most  promising 
treatment  interventions  and 
continuation  of  established 
collaborations  between  the  Centers  and 
projects. 

Availability  of  Funds 

It  is  estimated  that  approximately  $3.5 
million  will  be  available  to  support  up 
to  twenty  (20)  awards  under  this  RFA  in 
FY  1993,  and  approximately  $3.5 
million  will  be  available  to  support  up 
to  ten  (10)  competing  continuation 
awards  under  this  RFA  in  FY  1994. 
Actual  funding  levels  will  depend  upon 
the  availability  of  funds  at  the  time  of 
the  award. 

Period  of  Support 

There  will  be  two  periods  of  support. 
The  first  phase  of  funding  will  be  for 
twelve  (12)  months.  The  second  phase 
of  funding  will  be  for  up  to  eighteen  (18) 
months,  ^cond  phase  awards  will  be 
made  to  those  Phase  1  award  recipients 
who  successfully  compete  and  subject 
to  availability  of  funds. 
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Special  Requirements 

Supplantation  of  Existing  Funds 

It  is  the  intent  of  this  RFA  to  support 
new  or  augmented  services  or  programs. 
Therefore,  award  recipients  may  not  use 
funds  awarded  under  this  RFA  to 
replace  funds  that  are  currently 
supporting  or  are  committed  to  support 
activities  proposed  in  the  application.  A 
letter  from  the  sponsoring  institution/ 
agency  which  certifies  that  Federal 
funds  will  not  be  used  to  supplant  or 
replace  funds  already  committed  for 
proposed  projects  must  be  provided  in 
the  appendices. 

Letters  of  Intent 

Organizations  planning  to  submit  an 
application  in  response  to  this 
annoiuicement  are  requested  to  submit 
a  letter  of  intent  30  days  prior  to  the 
receipt  date.  Such  notification  is  used 
by  the  Centers  for  purposes  of  review 
and  program  planning.  'This  letter  is 
voluntary  and  does  not  obligate  the 
organization  to  submit  an  application. 

In  addition,  the  letter  should  be  no 
longer  than  one  page  and  should 
succinctly  indicate: 

— the  number  and  title  of  the  RFA 
— ^the  name  of  the  potential  applicant 
— the  name  and  affiliation  of  the 
proposed  project  director,  i.e.,  the 
individual  who  will  be  assigned  to 
coordinate  the  development  and 
conduct  of  the  project 
— the  overall  scope  of  the  proposed 
project  and  a  brief  description  of  the 
likely  goals  and  objectives. 

Letters  of  intent  should  be  directed  to: 
Roger  Straw,  Ph.D.,  Acting  Director, 
Office  of  Evaluation,  Extramural  Policy 
&  Review,  Center  for  Mental  Health 
Services,  5600  Fishers  Lane,  room  18C- 
07,  Rockville,  Maryland  20857  ATTN: 
CMHS/CSAT  RF A/Letter  of  Intent. 

Coordination  with  Other  Federal/Non- 
Federal  Programs 

Examples  of  Federal  agencies  and 
programs  with  which  applicants  may 
find  coordination  productive  include: 

Department  of  Health  and  Human 
Services 

Substance  Abuse  and  Mental  Health 
Services  Administration: 

•  Center  fcM”  Mental  Health  Services 
Access  to  Community  Care  and 
Effective  Services  and  Supports 
(ACCESS) 

Projects  for  Assistance  in  Transition 
from  Homelessness 
Community  Support  Program 
Refugee  Mental  Health  Program 
Emergency  Mental  Health  Services 
Program 
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•  Center  for  Substance  Abuse  Treatment 
Drug  Abuse  Treatment  Improvement 

Projects 

Grants  for  Substance  Abuse  Treatment 
in  State  and  Local  Criminal  Justice 
Systems 

•  Center  for  Substance  Abuse 

Prevention 

Communication  Programs  for  the 
Prevention  of  Illegal  Drug  Use  or 
Illegal 

Use  or  Abuse  of  Alcohol 
Social  Security  Administration 
National  Institutes  of  Health 

•  National  Institute  of  Mental  Health 

•  National  Institute  on  Alcohol  Abuse 
and  Alcoholism 

•  National  Institute  on  Drug  Abuse 
Health  Care  Financing  Administration 

Medicaid 

Health  Resources  and  Services 
Administration 

Health  Care  for  the  Homeless  Program 
Health  Care  in  Public  Housing 
Program 

Administration  for  Children  and 
Families 

Basic  Center  Programs  for  Runaway 
and  Homeless  Youth 
Transitional  Living  Programs  for 
Homeless  Youth 

Drug  Abuse  Prevention  Programs  for 
Runaway  and  Homeless  Youth 
Centers  for  Disease  Control 
Indian  Health  Service 

Other  Federal  Departments 

Department  of  Agriculture 
Food  Stamps 
USDA  Food  Programs 
Farmers  Home  Administration 
Surplus  Properties 
Department  of  Education 
Adult  Education  for  the  Homeless 
Program 

Department  of  Housing  and  Urban 
Development 
Shelter  Pius  Care 
Supportive  Housing  Program — 
Permanent  Housing  for 
Handicapped  Homeless 
Supportive  Housing  Program — 
Transitional  Housing 
Section  8  Moderate  Rehabilitation 
Assistance  for  SRO  Dwellings 
Housing  Opportunities  for  Persons 
with  AIDS 

Emergency  Shelter  Grants  Program 
Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless 
Section  202/811 

Comprehensive  Housing  Affordability 
Strategy 

Title  V  Surplus  Properties 
Department  of  Labor 
Job  Training  for  the  Homeless 
Demonstration  Program 
Homeless  Veterans  Reintegration 
Projects 


Intergovernmental  Review  (E.0. 12372) 
Applications  submitted  in  response  to 
this  RFA  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  HHS  regulations 
at  45  CFR  part  100.  Executive  Order 
12372  sets  up  a  system  for  State  and 
local  government  review  of  and 
comment  on  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  federally  recogniz^  Indian  tribal 
governments)  should  contact  the  State’s 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application (s)  and  to  receive 
any  necessary  instruction  on  the  State’s 
applicable  procedure.  A  current  listing 
of  SPOCs  is  included  in  the  application 
kit.  The  SPOC  should  send  any  State 
process  recommendations  to  the 
following  address: 

Roger  Straw,  Ph.D.,  Acting  Director, 
Office  of  Evaluation,  Extramural 
Policy  &  Review,  Center  for  Mental 
Health  Services,  5600  Fishers  Lane, 
room  18C-07,  Rockville,  Maryland 
20857,  ATTN:  SPOC. 

Due  to  the  limited  time  fi-ame  between 
receipt  of  applications  and  date  of 
awards,  a  SPOC  will  not  have  the  60- 
day  comment  period  allowed  under 
Executive  Order  12372.  The  due  date  for 
State  process  recommendations  is  no 
later  than  30  days  after  the  deadline 
date  for  the  receipt  of  applications.  *1110 
CMHS  does  not  guarantee  to 
accommodate  or  explain  SPOC 
comments  that  are  received  after  the  30- 
day  cut-off. 

Public  Health  System  Reporting 
Requirements 

Community-based,  nongovernmental 
applicants  to  this  program  are  subject  to 
the  Public  Health  System  Reporting 
Requirements.  Each  community-based, 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide  ' 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Commimity-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  application  receipt  date  of 
August  23, 1993: 

1.  A  copy  of  the  face  page  of  the 
application  (Standard  Form  424). 

2.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 


•  A  description  of  the  population  to 
be  served. 

•  A  summary  of  the  services  to  be 
provided. 

•  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  Tribal  Authority  applicants 
to  this  program  are  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Role  ofCMHS/CSAT  Staff  in 
Cooperative  Affvements 

A  Cooperative  Agreement  is  the 
mechanism  by  which  financial  and 
technical  assistance  will  be  provided  to 
grantees.  Cooperative  agreements  entail 
substantial  postaward  involvement  by 
CMHS/CSAT  staff  and  their 
representative  contractors)  beyond  the 
levels  required  for  traditional  grant 
program  management,  to  include: 
providing  direction  in  defining  the 
intervention  and  in  describing  its 
implementation:  providing  expert 
advice  and  guidance  in  developing  a 
manual  of  the  intervention;  providing 
consultation  in  designing  and 
implementing  the  evaluation,  and  in 
analyzing  the  data. 

Role  of  Grantee  in  Cooperative 
Agreements 

The  grantee  is  expected  to  refine  the 
intervention,  develop  the  manual  using 
a  standardized  protocol,  describe  the 
implementation  of  the  intervention,  use 
a  uniform  approach  to  presenting  a  logic 
model  of  the  intervention,  design  and 
implement  the  evaluation,  collecting  a 
uniform,  minimum  data  set,  and  analyze 
the  data.  In  addition,  the  grantee  is 
expected  to  take  advantage  of  the 
te^nical  assistance  that  will  be 
provided  by  CMHS/CSAT  staff  and  their 
representative  contractor(s)  in 
postaward  activities. 

Participant/Human  Subject  Protection 

Applicants  and  awardees  are  expected 
to  develop  and  implement  appropriate 
procedures  to  address  confidentiality 
and  other  ethical  issues  pertinent  to  the 
protection  of  participants  in  proposed 
projects,  including  agreement,  where 
applicable,  to  maintain  the 
confidentiality  of  alcohol  and  drug 
abuse  client  data  in  accordance  with  42 
CFR  part  2,  ’’Confidentiality  of  Alcohol 
and  Drug  Abuse  Patient  Records.” 

Inclusion  of  Women,  Youth  and 
Minorities 

CMHS  and  CSAT  urges  applicants  to 
give  added  attention  (where  feasible  and 
appropriate)  to  the  inclusion  of  racial/ 
ethnic  minority  groups,  youth,  and 
women  in  the  program.  Applicants 
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should  describe  the  racial/ethnic,  age 
and  gender  composition  of  the 
program’s  target  population,  and  racial/ 
ethnic  minority  group,  age  and  gender 
differences  must  be  noted  and 
evaluated.  If  such  groups  are  not 
included  in  the  program  population,  a 
clear  rationale  for  their  exclusion  must 
be  provided. 

Evaluation 

Grantees  will  be  required  at  the  end 
of  Phase  1  to  submit  a  logic  model  of  the 
intervention,  an  evaluation  design 
which  will  assess  the  effectiveness  of 
the  intervention  and  an  evaluation 
budget.  At  the  end  of  Phase  2.  grantees 
will  be  required  to  submit  a  report  that 
summarizes  the  results  of  the  evaluation 
and  includes  recommendations  for 
improving  the  intervention. 

Application  Procedures 

All  applicants  must  use  application 
form  PHS  5161-1  (Rev.  July,  1992), 
which  contains  Standard  Form  424  (face 
page).  The  following  information  must 
be  typed  in  Item  Number  10  on  the  face 
page  of  the  application  form:  CMHS/ 
CSAT  Collalmrative  Program  for 
Homeless  Individuals,  #SM93-K)6. 

Grant  application  kits  (including 
Form  PHS  5161-1  with  Standard  Form 
424,  complete  application  procedures, 
and  accompanying  guidance  materials 
for  the  narrative  approved  under  OMB 
No.  0937-0189)  may  be  obtained  from: 
United  Information  Systems,  3206 
Tower  Oaks  Boulevard  4th  Floor, 
Rockville,  MD  20852,(301)  984-4222. 

Applicants  must  submit:  (1)  an 
original  copy  signed  by  the  authorized 
official  of  the  applicant  organization, 
with  the  appropriate  appendices;  and 
(2)  two  additional  legible  copies  of  the 
application  and  all  appendices  to  the 
following  address: 

United  Information  Systems,  3206 
Tower  Oaks  Boulevard  4th  Floor, 
Rockville,  MD  20852,  ATTN:  CMHS/ 
CSAT  Collaboration. 

Only  one  application  seeking  support 
for  the  same  programmatic  service 
demonstration  activities  with  the  same 
population  may  be  submitted  to  the 
Substance  Abuse  and  Mental  Health 
Services  Administration,  and  that  same 
application  may  be  submitted  in 
response  to  only  one  Program 
Announcement  or  Request  for 
Applications. 

Application  Receipt  and  Review 
Schedule 

The  schedule  for  receipt  and  review 
of  applications  imder  this 
announcement  is  as  follows: 


Receipt  date 

IRQ  review 

Earliest  start 
date 

August  23, 

September, 

September, 

1993. 

1993. 

1993. 

Applications  will  be  considered  to  be 
“on  time”  if  they  are  either  received  on 
or  before  the  established  deadline  date, 
or  sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  ^t^  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Consequences  of  Late  Submission 

Applications  received  after  the  above 
receipt  date  will  not  be  accepted  and 
will  he  returned  to  the  applicant 
without  review. 

Review  Process 

Applications  submitted  in  response  to 
this  RFA  will  be  reviewed  forledmical 
merit  in  accordance  with  established 
PHS/Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  peer  review  procedures  for 
grants. 

Applications  will  be  screened  for 
completeness  and  compliance  with 
instructions  for  submission. 

Returned  applications  may  not  be 
resubmitted  due  to  the  single  receipt 
date  of  this  RFA. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRC)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG’s 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review. 

Review  Criteria 

Each  grant  application  is  evaluated  on 
its  own  merits.  The  following  are  the 
review  criteria  that  will  be  used: 

Adequacy  and  Appropriateness  of  the 
Intervention 

Feasibility,  Capability,  and  Commitment 
to  Project 

•  Feasibility  of  accomplishing  the 
project 

•  (Salifications  and  experience  of 
applicant  organization,  project 
coordinator,  and  other  key  personnel 

•  Commitments  from  proposed 
collaborators  to  participate  in  all  aspects 
of  the  program 

Target  Population 

•  Demonstrated  need 


•  Evidence  of  access  to.  and 
availability  of  appropriate  and  adequate 
target  populations 

Reasonableness  of  Resource  Allocation 

•  Adequacy  of  available  resources 

•  Appropriateness  of  the  proposed 
budget  for  the  project. 

Award  Criteria 

Applications  recommended  for 
approval  by  the  Initial  Review  Gronp 
will  be  considered  for  funding  on  the 
basis  of  their  overall  technical  merit  as 
determined  through  the  review  process. 
Pre-award  site  visits  may  also  be 
conducted.  Other  award  criteria  will 
include: 

•  Availability  of  funds 

•  C^ographical  distribution 
throughout  the  United  States 

•  Focus  on  cultural  and  ethnic 
minority  populations  end  sensitivity  to 
special  needs  of  females 

•  Relevance  of  the  project  to  CMHS/ 
C^AT  demonstration  priorities  as  stated 
in  this  RFA  (see  “Program  Goals") 

•  Preference  for  entities  that  provide 
integrated  primary  health  care, 
substance  abuse  and  mental  health 
services  to  homeless  individuals. 

Terms  and  Conditions  of  Support 
Allowable  Items  of  Expenditure 

Grant  funds  may  be  used  only  for 
expenses  clearly  related  and  necessary 
to  carry  out  the  approved  activities, 
including  both  direct  costs  that  can  be 
specifically  identified  with  the  project 
and  allowable  indirect  costs.  In  order  to 
recover  allowable  indirect  costs  of  a 
project,  it  may  be  necessary  to  negotiate 
and  establish  an  indirect  cost  rate 
(unless  such  a  rate  has  already  been 
established  for  the  applicant 
organization).  For  information  and 
assistance  regarding  the  timing  and 
submission  of  an  indirect  cost  rate 
proposal,  applicants  should  contact  the 
appropriate  office  of  the  DHHS  Division 
of  Cost  Allocation  referenced  in  the  list 
of  “Offices  Negotiating  Indirect  Cost 
Rates,”  included  in  the  application  kit. 

Funds  cannot  be  used  to  supplant 
current  funding  for  existing  activities 
(see  section  on  Supplantation  of 
Existing  Funds).  Allowable  items  of 
expenditure  for  which  grant  support 
may  be  requested  include: 

•  Salaries,  wages,  and  fringe  benefits 
of  professional  and  other  supporting 
staff  engaged  in  the  project  activities: 

•  Travel  directly  related  to  carrying 
out  service  activities  under  the 
approved  project; 

•  Supplies,  communications,  and 
rental  of  equipment  and  space  directly 
related  to  approved  project  activities: 
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•  Contracts  for  performance  of 
activities  under  the  approved  project; 
and 

•  Other  such  items  necessary  to 
support  approved  project  activities. 

Funds  cannot  be  used  for  the 
purchase  of  a  facility  to  house  any 
portion  of  the  proposed  program.  Any 
funds  proposed  to  be  utiliz^  for 
renovation  expenses  must  be  detailed 
and  linked  directly  to  programmatic 
activities.  Any  lease  arrangements  in 
association  with  the  proposed  program 
utilizing  PHS  funds  may  not  extend 
beyond  the  project  period  or  cover  non- 
programmatic  activities. 

Grant  funds  may  not  be  used  to  pay 
for  inpatient  hospital  treatment, 
including  detoxification,  or  fm  any 
housing  cost. 

Other  Costs 

During  Phase  1,  grant  funds  may  be 
used  to  support  a  project  coordinator,  an 
alcohol  and/or  drug  abuse  clinician,  a 
mental  health  clinician,  housing 
specialist,  editor,  secretary,  as  well  as 
other  relevant  staff.  Diiring  Phase  2,  the 
editor  shoiild  be  replaced  by  an 
evaluator. 

Grantees  will  receive  technical 
assistance  to  facilitate  the  proposed 
model  development  and  manualization 
as  well  as  technical  assistance  in 
designing  the  evaluation  of  ther  model 
and  in  developing  outcome  measures. 
During  the  first  year,  applicants  nmst 
budget  for  the  attendance  of  the  Project 
Director  at  one  Snlay  meeting  in  the 
Washington.  DC,  area.  During  the 
second  year,  the  budget  must  include 
both  the  Project  Director  and  the 
evaluator  attending  two  3-day  meetings 
in  the  Wa^ngton,  DC.  area. 

Reporting  Requirements 

Annual  and  final  progress  reports  and 
financial  status  and  expenditure  reports 
will  be  required  and  specified  to 
awardees  in  accord  with  PHS  Grants 
Policy  requirements. 

Contacts  for  Additional  Information 

Questions  concerning  program  issues 
may  be  directed  to: 

Frances  L.  Randolph,  Dr.P.H.  or  Walter 
Leginski,  Ph.D.,  Homeless  Program 
Section.  Adult  Serious  Mental 
Illnesses  Branch,  Division  of 
Demonstration  Programs,  Center  for 
Mental  Health  Services,  5600  Fishors 
Lane,  room  llC-05,  Rockville,  MD  , 
20857,  (301)  443-3706. 

Edwin  M.  Craft  or  Donald  Streater,  J.D., 
Critical  Populations  Branch,  Division 
of  National  Treatment 
Demonstrations,  Center  for  Substance 
Abuse  Treatment,  Rockwall  11, 10th 


Floor,  5600  Fishers  Lane,  Rockville, 
MD  20857,  (301)  443-6533. 

Questions  regarding  grants  management 
issues  may  be  direct^  to: 

Steve  Hudak,  Grants  Management 
Officer,  Center  for  Ment^  Health 
Services,  5600  Fishers  Lane,  room  15- 
81,  Rockville,  MD  20857,  (301)  443- 
4456. 

Authority  and  Regulatums 
Statutory  Authority:  Grants  awarded 
under  this  RFA  are  authorized  under 
Section  506  of  the  Public  Health  Service 
Act 

Applicable  Federal  Regulations: 
Federal  regulations  at  title  45  CFR  pMrts 
74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

PHS  Grants  Policy  Statement:  Grants 
must  be  administer^  in  accordance 
with  the  PHS  Grants  Policy  Statement 
(Updated  September  1, 1991). 

Catalog  of  Federal  Domestic  Assistance 
Number:  Catalog  of  Faderal  Doxnastic 

Assistance  (CFDA)  number  Cor  this  program 
is  93.148. 

Dated:  July  6, 1993. 

Joseph  R.  Leone 

Acting  Deputy  Administrator,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc  93-16359  Filed  7-8-93;  8:45  am| 
eajjNQ  CODE  atss-ae-e 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offica  of  tho  Assistant  Sscrstary  for 
Community  Planning  and 
Daveiopmant 

[Docket  No.  N-93-1917;  FR-a350-N-39) 

Faderal  Proparty  SuUabia  aa  FacUHiaa 
To  Aaaist  tha  Homaiass 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Plaiming  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
piiblishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitalnlity  fim  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  %  G&A  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Or^  in  Natianai 
Coalition  for  the  Homeless  v.  VeCerans 
Administration.  Na  88— 2503-OG 
(DD.C). 

Properties  reviewsd  are  listed  in  this 
Notice  scGordii^  to  the  foUovring 
categories;  Suitable/avail^e,  suitable/ 
unavailable,  suitable/to  be  excess,  end 
unsuitable.  The  properties  listed  fo  the 
three  suitable  cat^ories  have  been 
reviewed  by  the  l^dholding  ^cncies. 
and  each  agency  has  transmittM  to 
HUD:  (1)  Its  intention  to  make  the 
property  availaUe  for  use  to  assist  the 
nameless,  (2)  its  int«ation  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  tbs  homeless. 

Properties  listed  as  suitable/available 
will  be  avail^le  exclusively  for 
homeless  use  for  s  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  aay 
such  property  should  send  a  writtor 
expression  (rf  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service,  HHS,  room  17A-10, 5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  incluae  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
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Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  firom  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  James  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director.  Dept,  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  U.S.  Air  Force: 
Bob  Menke,  USAF,  Bolling  AFB,  SAF- 
MIIR,  Washington.  DC  20332-5000; 
(202)  767-6235;  Dept,  of  Agriculture: 
Marsha  Pruitt,  Realty  Officer,  USDA, 
South  Bldg.  Rm.  1566, 14th  and 
Independence  Ave.  SW.,  Washington, 
DC  20250;  (202)  447-3338;  Dept,  of 
Transportation:  Ronald  D.  Keefer, 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.  SW.,  room  10319, 
Washington.  DC  20590;  (202)  366-4246; 
(These  are  not  toll-free  numbers). 

Dated:  July  2, 1993. 

Jacquie  M.  Laiving, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program, 
Federal  Register  Report  for  07/0^3 

Suitable/Available  Properties 
Buildings  (by  State) 

Minnesota 

Eric  ft  Laura  Brittain — Cabin 
Section  18  Co:  Itasca  MN 
Landholding  Agency:  Agriculture 
Property  Number:  159320004 
Status:  Unutilized 

Comment:  708  sq.  ft,  2-8tory,  needs  repair, 

most  recant  use — recreation  cabin. 


endangered  species  habitat,  off-site  use 
only 

Kenneth  Krienke — House 
Govt  Lots  7. 8, 9  ft  10  Co:  Itasca  MN 
Landholding  Agency:  Agriculture 
Property  Number.  159320005 
Status:  Unutilized 

Comment:  2288  sq.  ft.,  2-story,  most  recent 
use— residence,  endangered  species 
habitat,  off-site  use  only 
Kenneth  Krienke — Garage/Shed 
Govt  Lots  7, 8,  9,  ft  10  Co:  Itasca  MN 
Landholding  Agency:  Agriculture 
Property  Number.  159320006 
Status:  Unutilized 

Comment:  3840  sq.  ft..  1-story  pole  bldg., 
earth  flooring,  endangered  species  habitat, 
off-site  use  only 
Kenneth  Krienke — Shed 
Govt  Lots  7, 8, 9,  ft  10  Co:  Itasca  MN 
Landholding  Agency:  Agriculture 
Property  Numtwr  159320007 
Status:  Unutilized 

Comment:  126  sq.  ft.,  l-story,  needs  repair, 
most  recent  use— fish  cleaning  shed, 
endangered  species  habitat,  ofi-site  use 
only 

Lundeen — House 
Govt  Lot  14  Co:  Itasca  MN 
Landholding  Agency:  Agriculture 
Property  Number.  159320008 
Status:  Unutilized 

Comment:  1440  sq.  ft.,  2-8tory,  wood  fiame, 
needs  roof  replaced,  eagle  habitat,  most 
recent  use — summer  residence,  off-site  use 
only 

Lundeen — Shed 
Govt  Lot  14  Co:  Itasca  MN 
Landholding  Agency:  Agriculture 
Property  Number.  159320009 
Status:  Unutilized 

Comment:  64  sq.  ft.,  1-story,  eagle  habitat, 
most  recent  use — fish  cleaning  shed,  off¬ 
site  use  only 
Lundeen — Garage 
Govt  Lot  14  Co:  Itasca  MN 
Landholding  Agency:  Agriculhire 
Property  Number:  159320010 
Status:  Unutilized 

Comment:  192  sq.  ft.,  1-story,  needs  repair, 
eagle  habitat,  most  recent  use — garage,  off¬ 
site  use  only 
Lundeen — Cabin  (North) 

Govt  Lot  14  Co:  Itasca  MN 
Landholding  Agency:  Agriculture 
Property  Number  159320011 
Status:  Unutilized 

Comment:  960  sq.  ft.,  2-story,  eagle  habitat, 
most  recent  use — summer  residence,  off¬ 
site  use  only 
Lundeen — Cabin  (South) 

Govt  Lot  14  Co:  Itasca  MN 
Landholding  Agency:  Agriculhue 
Property  Number:  159320012 
Status:  Unutilized 

Comment:  960  sq.  ft.,  2-story,  eagle  habitat, 
most  recent  use — summer  residence,  off¬ 
site  use  only 

Unsuitable  Properties 
(Buildings  (by  State) 

Arkansas 

Bldg.  12,  Cass  Job  Corps  Cntr  Hwy  23 


Ozark  Co:  Franklin  AR  72949- 
Landholding  Agency:  Agriculture 
Property  Number:  159320013 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration 
Florida 

Bldg.  184,  MacDill  AFB 

MacDill  AFB  Co:  Hillsbouigh  FL  33508- 

Landholding  Agency:  Air  Force 

Property  Number.  189320100 

Status;  Unutilized 

Reason;  Other 

Conunent:  Extensive  deterioration 

Hawaii 

Bldg.  989 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number  779320025 

Status:  Unutilized 

Reason;  Other 

Conunent:  Extensive  deterioration 
Bldg.  990 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number  779320026 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 
Bldg.  996 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320027 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 
Bldg.  1026 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Numl«r  779320028 

Status;  Unutilized 

Reason:  Other 

Comment;  Extensive  deterioration 
Bldg  1028 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96868-6500 

Landholding  Agency:  Navy 

Property  Number:  779320029 

Status:  Unutilized 

Reason:  Other 

Conunent;  Extensive  deterioration 
Bldg.  S959 

Naval  Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860-6500 

Landholding  Agency:  Navy 

Property  Number:  779320030 

Status:  Unutilized 

Reason:  Other 

Conunent:  Extensive  deterioration 
New  York 

Bldg.  517,  USCG  Support  Center 

Governors  Island  Co:  Manhanttan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  879320025 

Status:  Unutilized 

Reason:  Seoired  Area 

(FR  Doc.  93-16174  Filed  7-8-93;  8:45  am) 
BILUNO  CODE  4210-2»-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-%6-423(M)S-P:  AA-6652-A] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d],  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971, 43  U.S.C.  1601, 1613(a),  will  be 
issued  to  Far  West,  Inc.  for  1.25  acres. 
The  lands  involved  are  in  the  vicinity  of 
Chignik,  Alaska. 

Lot  4,  Block  4;  lot  6.  Block  5;  lot  6,  Block  6, 

U.S.  Survey  No.  4896,  Alaska,  Townsito  of 

Chignik,  situated  at  Chignik,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  foiu  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agerrcy  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  August  9, 1993  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  ^all  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Katherine  L.  Fiippen, 

Acting  Chief,  Branch  of  Southwest 
Adjudication. 

IFR  Doc.  93-16279  Filed  7-8-93;  8:45  ami 
BlLUfia  CODE  4310-UA-M 


IOR056-4333-02;GP3-2871 

Availability  for  a  Wild  and  Scenic  River 
Management  Plan  and  Final  Corricfc>r 
Boundary,  Oregon 

AGENCY:  Prineviile  District,  Bureau  of 
Land  Management,  Interior. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the  Wild' 
and  Scenic  Rivers  Act,  this  notice 
announces  the  availability  of  the  Final 
Management  Plan  and  Corridor 
Boundary  for  the  designated  segment  of 
the  Lower  Crooked  River  (Chimney 


Rock  Segment),  a  component  of  the 
Wild  and  Scenic  Rivers  System. 

The  final  corridor  boundary  for  the 
designated  segment  of  the  Loww 
Crooked  River  (Chimney  Rock  Segment) 
lies  entirely  within  the  general  legal 
description  below. 

Willunette  MeridUn 
T.  16  S.,  R.  16  E. 

Portions  of  Sections:  20,  21,  28, 29, 32, 33, 

34 

T.  17  S.,  R.  16  E. 

Portions  of  Sections:  2, 3, 4, 5, 10, 11 
A  more  detailed  legal  description  is 
available  upon  request 

FOR  FURTHER  INFORMAHON  CONTACT: 
James  G.  Kenna,  Area  Manager, 
Deschutes  Resources  Area,  Bureau  of 
Land  Management.  Prineviile  District 
Office,  185  E.  4th  Street.  Prineviile,  OR 
97754;  telephone  (503)  447-8757. 

Dated:  June  28, 1993. 

Donald  L.  Smith, 

Acting  District  Manager.  Prineviile  District 
Office. 

IFR  Doc.  93-16193  Filed  7-8-93;  8.45  am) 
BU.LJNG  CODE  4310-SS-M 


[OR056-433302:GP3-288] 

Availability  for  a  Wild  and  Scenic  River 
Management  Plan  and  Rnal  Corridor 
Boundary,  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Prineviile  District,  Interior. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the  Wild 
and  Scenic  Rivers  Act,  this  notice 
announces  the  availability  of  the  Final 
Management  Plan  and  Corridor 
Boundaries  for  the  designed  segments  of 
the  Middle  Deschutes  and  Lower 
Crooked  Rivers*,  components  of  the 
Wild  and  Scenic  Rivers  System. 

The  final  corridor  boundaries  for  the 
designated  segments  of  the  Middle 
Des^utes  and  Lower  Crooked  Rivers' 
lie  entirely  within  the  general  legal 
descriptions  below. 

Middle  Deschutes  River 
WiHamette  Meridian 
T.  14  S..  R.  12  E. 

Portions  of  Sections:  3,  4,  9, 10, 11, 14, 15, 
16,  22,  23,26,  27 
T.  13  S..  R.  12  E.  . 

Pcntions  of  Sections:  5, 6,  7,  8, 17,  20,  21, 
22.  27,  28,  29.  33,  34 
T.  12  S.,  R.  12  E. 

Portions  of  Sections:  29,  31,  32 

Lower  Crooked  River 

Willamette  Meridian 
T.  13  S..R.13E. 

Portions  of  Sections:  19,  30.  31,  32 
T.  13S.,R.12E. 


Portions  of  Sections:  3, 4, 9, 10, 11, 13, 14, 
15,  24.  25. 38 

More  detailed  legal  descriptums  are 
available  upon  request 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Kerma,  Area  Manager, 
Deschutes  Resource  Area,  Burau  of  Land 
Management.  Prineviile  District  Office. 
185  E.  4th  Street.  Prineviile,  OR  97754; 
telephone  (503)  447-8757. 

Dated:  )une  28. 1993. 

Donald  L.  Smith, 

Acting  District  Manager.  Prineviile  District 
Office. 

(FR  Doc.  93-16192  Filed  7-8-93;  8c45  am) 
BtUJNQ  CODE  SStO-aS-M 


[CA-060-5101-10-B016,CACA  27497] 

Availability  of  Rnai  Pipeline 
Environmental  Impact  Statemant/ 
Environmental  Impact  Report 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability, 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  the  Bureau  of  Land 
Management.  California  Desert  District, 
has  prepared  a  Joint  Federal/State  Final 
Environmental  Impact  Statement/ 
Envircmmental  Impact  Report  (EIS/EIR) 
for  the  proposed  Cajon  Pipeline  Pitted, 
vsrith  the  City  of  Adelanto.  Tins  Final 
(EIS/EIR)  describes  and  analyzes  the 
proposed  Project,  project  altemativea, 
and  marketing  alternatives.  This  Prefect, 
as  proposed,  will  traverse  both  Fede^ 
and  private  lands  in  San  Bernardino  and 
Los  Angeles  Counties  in  southern 
California. 

DATES:  Written  comments  will  be 
accepted  until  August  9. 1993. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  District  Manager,  Bureau 
of  Land  Management,  6221  Box  Springs 
Blvd.,  Riverside,  CA  92507-0714, 

ATTN:  Cajon  Pipeline  Project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Johnson,  Special  Projects 
Manager,  California  Desert  District 
Office,  6221  Box  Springs  Blvd., 
Riverside,  CA  92507-0714;  phone  (714) 
697-5234. 

SUPPLEMENTARY  INFORMATION: 
Discoveries  in  the  Santa  Barbara 
Channel  off  the  coast  of  California  along 
the  Outer  Continental  Shelf  (OCS)  and 
on-shore  through  thermal  enhanced  oil 
recovery  in  the  San  Joaquin  Valley  (SJV) 
have  yielded  significant  new  reserves  of 
heavy,  high  sulphur  crude  oiL  As  a 
result  of  these  discoveries  and  the  desire 
of  producers  to  transport  this  heavy 
crude  to  the  Los  Angeles  Basin 
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refineries,  a  heated  pipeline  system 
capable  of  handling  this  crude  in  its 
"neat”  state  is  being  considered. 

Existing  pipelines  do  not  have  the 
capacity  to  handle  the  anticipated 
volume.  In  addition,  heavy  crude 
requires  the  addition  of  heat  to  allow  it 
to  be  efficiently  pumped  through 
pipelines,  and  no  heated  common 
carrier  pipeline  exists  today  into  the  Los 
Angeles  Basin. 

To  connect  the  producers  and 
refiners,  the  Cajon  Pipeline  Company 
proposes  to  build  a  142-mile-long,  20- 
inch  diameter  insulated  buried  pipeline 
from  12-Gauge  Lake  (27  miles  west  of 
Barstow),  California,  to  the  Los  Angeles 
crude  oil  terminals  in  Carson  and  L^ng 
Beach.  Crude  oil  horn  the  Santa  Barbara 
Channel  and  the  San  Joaquin  Valley 
would  be  delivered  to  12-Gauge  Lake  by 
the  existing  All  American  Pipeline. 

From  there  it  would  be  conveyed  in  the 
Los  Angeles  Basin  by  the  proposed 
Cajon  Pipeline.  The  Cajon  Pipeline 
would  have  a  maximum  capacity  of 
180,000  barrels  per  day  (BPD),  but 
would  be  expected  to  operate  at  an 
average  flow  of  150,000  BPD.  Two 
pump  stations  would  be  needed  to  move 
heat^  crude  oil  through  the  Cajon 
Pipeline.  One  pump  station,  together 
with  storage,  would  be  located  at  12- 
Gauge  Lake.  The  other  pump  station, 
together  with  control  and  maintenance 
facilities,  would  be  located  at  Adelanto. 
The  Final  (EIS/EIR)  for  the  proposed 
Cajon  Pipeline  Project  includes  an 
analysis  of  the  environmental  impacts  of 
the  proposed  pipeline  system  during 
construction  and  operation. 

This  Final  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR)  for  the  proposed  Cajon 
Pipeline  Project  has  been  prepared  in 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA).  A  new  alternative  was 
identified  during  the  review  period  for 
the  Draft  (EIS/EIR).  This  alternative,  the 
Etiwanda  Terminal  Alternative,  is  now 
the  BLM  preferred  alternative.  Since 
this  alternative  would  utilize  an  existing 
Southern  California  Edison  (SCE) 
pipeline  it  would  reduce  impacts  by  not 
requiring  any  new  construction  across 
the  Los  Angeles  basin.  However,  if  an 
agreement  between  Cajon  Pipeline  and 
SCE  cannot  be  consummated  in  a  timely 
fashion,  then  the  Bureau  of  Land 
Management  (BLM)  will  consider  the 
Proposed  Project,  as  modified  by  the 
Sycamore  Segment,  as  the  BLM 
preferred  alternative. 

During  the  public  review  of  the  Draft 
EIS/EIR,  agencies  and  the  general  public 
expressed  concerns  regarding 
revegetation,  system  safety,  location 


relative  to  an  elementary  school  and 
mitigation  monitoring.  In  response  to 
these  concerns,  the  proposed  project 
and  mitigation  measures  whic±  would 
be  imposed  have  been  modified.  Besides 
the  changes  incorporated  into  Volume  1 
of  the  Final  EIS/EIR,  a  new  section 
entitled  Mitigation  Monitoring  Program 
has  been  included  in  Volume  II  to 
assure  compliance  if  the  Cajon  Pipeline 
Project  is  approved. 

Dated:  July  1, 1993. 

Henri  R.  Bisson, 

District  Manager. 

[FR  Doc.  93-16180  Filed  7-8-93;  8:45  am) 
BILUNQ  CODE  431<M0-M 


[CCM)10-(»-432(M)1] 

Craig  Colorado  Advisory  Councii 
Meeting 

Time  and  Date:  9  a.m.,  July  22, 1993 
Place;  Jerelin  Wattenberg  Community 
Center,  Jackson  Coimty  Fairgrounds. 
Walden.  Colorado 
Status:  Open  to  public;  interested 
persons  may  make  oral  statements  at 
9:10  a.m.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the 
Craig  District  Office. 

Matters  To  Be  Considered; 

1.  North  Park  Habitat  Partnership 
Project  (HPP) 

2.  Tour  of  Liquid  Carbonics  Facility 

3.  Trip  to  Arapaho  National  Wildlife 
Refuge 

4. Tour  of  Owl  Ridge  HPP 

Contact  Person  For  More  Information: 
Pam  Golden.  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado 
81625-1129,  Phone:  (303)  824-8261. 
Dated:  July  1, 1993. 

Robert  W.  Schneider, 

Associate  District  Manager. 

(FR  Doc.  93-16327  Filed  7-7-93;  11:10  am) 
BI  LUNG  CODE  4310->ie-M 


[CA-050-03-4333-12] 

Manila  Dunes  Closure  Order 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  related 
to  the  emergency  temporary  closure  of 
Bureau  of  Land  Management  (BLM) 
administered  lands  to  all  Off-Road 
Vehicle  (ORV)  use  in  accordance  with 
regulations  contained  in  43  CFR  8341.2. 
This  action  affects  approximately  112 
acres  of  public  land  located  on  the 
Manila  Dunes  parcel,  Samoa  Peninsula, 
Humboldt  County  (T.6N.,  R.lW.,  parts 
of  Sec.  26,  27,  34,  and  35,  Humboldt 


Meridian).  These  public  lands  will  be 
temporarily  closed  to  all  ORV  use  to 
protect  prehistoric  and  historic  cultural 
sites,  habitat  for  the  Western  Snowy 
Plover  (federally  listed  as  threaten^), 
and  endangered  populations  of  Menzie’s 
Wallflower  (Eiysimum  menziesii)  and 
Beach  Layia  (Layia  camosa).  This 
special  area  is  also  presently  going 
through  administrative  review  to  ensure 
that  fencing  is  compatible  with  the 
Endangered  Species  Act  as  well  as  the 
Archaeological  Resources  Protection  Act 
and  the  National  Historic  Preservation 
Act.  This  closure  will  remain  in  effect 
until  the  Areata  Area  Besource 
Management  Plan  Amendment 
addressing  the  Manila  Dimes  is  formally 
approved. 

DATES:  This  closure  order  is  effective 
July  6, 1993. 

ADDRESSES:  Maps  and  supporting 
documentation  of  the  areas  temporarily 
closed  to  ORV  use  are  available  for 
review  at  the  following  location;  Bureau 
of  Land  Management,  Areata  Resource 
Area,  1125  16th  Street,  room  219, 
Areata,  CA  95521. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  J.  Roush,  Area  Manager,  at  the 
Areata  address  given  above.  Telephone: 
(707)  822-7648. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  temporarily  closing  the 
Manila  Dunes  parcel  is  to  prohibit  ORV 
use  to  conserve  and  protect  rare  and 
endangered  plants  and  animals,  and 
cultural  resource  values.  Habitat 
restoration  plans  for  the  Manila  Dunes 
parcel  are  underway. 

Dated:  June  21, 1993. 

Lynda  Roush. 

Area  Manager. 

[FR  Doc.  93-16284  Filed  7-8-93;  8:45  am) 
BILUNO  CODE  4310-40-M 


[NM-940-41 10-03;  NMNM  13277] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management; 
Interior. 

ACTION:  Notice, 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  13277,  Lea  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  March  1, 1993, 
the  date  of  termination.  No  valid  lease 
has  been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
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per  acre  or  fraction  thereof  and  I8V3 
percent,  respectively.  Payment  of 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  out 
in  section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188(d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  March  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  A.  Rivera,  BLM,  New  Mexico 
State  Office,  (505)  438-7584. 

Dolores  L.  Vigil, 

Chief,  Adjudication  Section. 

(FR  Doc.  93-16275  Filed  7-8-93;  8:45  am) 
BILUNG  CODE  4310-FB-M 


[ES-943-01-4110-03-257D;  ONES  43056] 

(Ohio):  Proposed  Reinstatement  of 
Terminated  Oii  and  Gas  Lease 

Under  the  provisions  of  Pubhc  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  OHES  43056,  Trumbull 
County,  Ohio,  was  timely  filed  by 
Everflow  Eastern,  Inc.  (Lessee)  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  December  1, 
1992,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent,  respectively.  Payment  of  a 
$500  administrative  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  E)ecember  1. 
1992,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Johnson  at  (703)  440-1528. 

Dated:  June  30, 1993. 

Larry  Hamilton, 

Acting  State  Director, 

(FR  Doc.  93-16280  Filed  7-6-93;  8:45  am] 
BILUNQ  CODE  4310-GJ-M 


[10-643-03-4210-04;  101-28084] 

Notice  of  Exchange  and  Order 
Providing  for  Opening  of  Public  Lands; 
Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  exchange  and  opening 
order. 

SUMMARY:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
Squaw  Creek  Farms,  of  Mountain  Home, 
Idaho,  under  section  206  of  the  Federal 
Land  Policy  and  Management  Act.  In 
addition  to  providing  official  public 
notice  of  the  exchange,  this  document 
contains  an  order  wUch  opens  lands 
received  by  the  United  States  to  the 
public  land,  mining,  and  mineral 
leasing  laws. 

EFFECTIVE  DATE:  August  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Carpenter,  BLM,  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho.  (208)  384-3163. 

1.  In  an  exchange  made  under  the 
provisions  of  section  206  of  the  Act  of 
October  21, 1976, 90  Stat.  2756, 43 
U.S.C.  1716,  the  following  described 
lands  have  been  conveyed  from  the 
United  States: 

Boise  Meridian 

T.  4  S.,  R.  6  E., 

Sec.  24,  NWV4SWV4; 

Sec.  26,  EViSEVi: 

Sec.  35,  WV<zNEV4. 

Comprising  200.00  acres  of  public  lands. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands; 

Boise  Meridian 
T.  5  S.,  R.  6  E., 

Tracts  37  and  38  together  with  easement 
for  ingress-egress  over  and  across  the 
following  described  property: 

A  fifty  (50)  foot  wide  strip  of  land  being 
25  feet  on  each  side  of  centerline  described 
as  follows: 

Beginning  at  east  section  comer  common 
to  section  line  located  between  south  %  of 
section  24  and  north  Vt  section  25; 

N.  89'’49*  W.,  5,353.92  ft.  to  east  section 
comer  common  to  section  line  located 
between  south  Vi  section  23  and  north  % 
section  26  and  continuing  N.  89°49’  W., 
401.28  ft  to  point  of  terminus.  Comprising 
337.94  acres  of  private  lands. 

The  purpose  of  the  exchange  was  to 
acquire  non-Federal  lands  which  have 
hi^  public  values  for  wildlife  and 
riparian  habitat.  The  public  interest  was 
well  served  through  completion  of  this 
exchange.  The  values  of  ffie  Federal  and 
private  lands  involved  in  this  exchange 
were  each  appraised  at  $24,000.00. 

3.  At  9  a.m.  on  August  9, 1993,  the 
reconveyed  private  lands  described  in 


paragraph  2  will  be  opened  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  August 
9, 1993,  shall  ^  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  9  a.m.  on  August  9, 1993,  the 
reconveyed  private  lands  described  in 
paragraph  2  will  be  opened  to  location 
and  entry  imder  the  United  States 
mining  laws  and  to  the  operation  of  the 
mineral  leasing  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  paragraph  2 
under  the  genered  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
imauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  iMtween  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  June  30, 1993. 

Larry  R.  Lievsay, 

Acting  Chief.  Realty  Operations  Section. 

(FR  Doc.  93-16281  Filed  7-8-93;  8:45  am] 

MLUNQ  CODE  4310-M-ll 

[AZ-020-03-6410-11-A104;  AZA-27528] 

Notice  of  Receipt  of  Conveyance  of 
Mineral  Intereat  Application 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  minerals  segregation. 

SUMMARY:  The  private  lands  described 
in  this  notice  aggregating  approximately 
5  acres,  are  segregated  and  made 
rmavailable  for  filings  under  the  general 
mining  laws  and  the  mineral  leasing 
laws  to  determine  their  suitability  for 
conveyance  of  the  reserved  mineral 
interest  pursuant  to  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976.  The  mineral 
interest  will  be  conveyed  in  whole  or  in 
part  upon  favorable  mineral 
examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
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ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 

FOR  FURTRER INFORMATKM  CONTACT: 
Vivian  Reid,  Land  Law  Examiner. 
Phoenix  District  Office.  2015  West  Deer 
Valley  Road,  Phoenix.  Arizona  85027 
(602)  780-8090.  Serial  Number  AZA- 
27528. 

Gila  and  Salt  River  Base  and  Meridian, 
Maricopa  County,  Arizona 

T.  3  N..  R.  3  E.. 

Sec.  11,  Lot  10,  Except  the  West  25  and 
the  East  40  firat. 

Minerals  Reservation — ^AU  Minerals 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Roister  as 
provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United^ 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  1m  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
upon:  issuance  of  a  patent  or  deed  of 
such  mineral  interest;  upon  final 
rejection  of  the  application;  or  two  years 
from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 

Dated:  June  30. 1993. 

David  ).  Miller, 

Acting  District  Manager. 

(FR  Doc.  93-16277  Filed  7-^3;  8:45  am) 
BILUNG  CODE  4310-»-4M 


(ID-040-4210-03, 101-29545] 

Realty  Action;  Lease  of  Public  Lands, 
Chaliis  Resource  Area,  10 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action  for  the 
lease  of  public  lands  for  airport 
purposes  for  the  Chaliis  Resource  Area 
in  Custer  County.  Idaho. 

SUMMARY:  The  following  public  lands  in 
Custer  Cotmty,  Idaho  have  been  found 
suitable  for  lease  to  Idaho  Department  of 
Aeronautics  for  airport  purposes  under 
the  Act  of  May  24, 1923,  as  amended. 

Boise  Meridian 
T.  7  N..  R.  20  E.. 

Sec.  9:  Y/V2SY/V* 

T.  7  N..  R.  20  E.. 

Sec.  17:  EV1NEV4 

Containing  approximately  60  acres. 

Lease  of  the  lands  is  consistent  with 
applicable  Federal  and  County  land  use 
plans  and  will  help  meet  the  needs  of 


Custer  County  residents  for  air 
transportation.  In  the  absence  of  any 
objections,  the  decision  to  approve  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

ADDRESSES:  For  a  period  of  45  days  from 
the  date  of  this  publication,  interested 
parties  may  submit  comments  to  the 
Chaliis  Resource  Area  Manager,  Bureau 
of  Land  Management.  P.O.  Box  430, 
Salmon.  Idaho  83467. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnson.  Chaliis  Resource  Area 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  430,  Salmon,  Idaho.  83467  or 
telephone  (208)  756-5400.  Documents 
relevant  to  this  issue  will  be  maintained 
in  the  Chaliis  Resource  Area  Office  at 
the  above  address  and  are  available  for 
public  viewing  during  normal  office 
hours. 

This  notice  segrates  the  above 
described  public  lands  fiom  operation 
of  the  public  land  laws,  including  the 
mining  laws.  The  segrative  effect  will 
end  upon  issuance  of  the  lease  or  one 
year  fiom  the  date  of  this  publication, 
whichever  occurs  first. 

Dated:  June  22, 1993. 

Mark  E  Johnson, 

Chaliis  Area  Manager. 

(FR  Doc.  93-16189  Filed  7-8-93;  8;45  am] 
MLUNQ  CODE  SSIO-OG-M 


INV-930-03-4210-05:  N-571411 

Non-Competitive  Sale  of  Public  Lands 
In  Clark  County,  NV;  Realty  Action 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Amendment  of  NORA. 

SUMMARY:  The  Notice  of  Realty  Action 
published  in  the  Federal  Regiker  on 
April  16. 1993  (58  FR  19840;  FR  Doc. 
93-8889),  is  hereby  amended  to  change 
the  legal  description  of  the  following 
sites: 

T.  16  S.,  R.  56  E.  (Indian  Springs). 

Sec.  16;  S»/SiNWV4SEV4NEV4. 

T.  16  S.,  R.  68  E.  (Overton/Logandale), 

Sec.  7:  WV2NWV4NE^/4NWV4. 

T.  24  S.,  R.  58  E  (Goodsprings), 

Sec.  26:  SWV4SWV4SWV4SEV4.  SEV«SEV4 
SEV4SWV4. 

T.  28  S..  E  63  E  (Searchlight), 

Sea  35:  SW'/iNWViNE’ANEV,. 

Containing  35  acres  more  or  less. 

In  addition  the  Searchlight  site  will  be 
subject  to: 

5.  Those  rights  for  a  pipeline  which 
have  been  granted  to  Southwest  Gas 
Corporation  by  grant  no.  Nev-060005 
for  a  natural  gas  pipeline  tmder  the  Act 
of  February  25, 1920. 


Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes,  leasing  under  the  mineral 
leasing  laws  and  disposals  of  mineral 
materials. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  RegistM',  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  PO  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

All  of  the  other  terms  and  conditions 
of  the  original  NORA  continue  to  apply. 

Dated:  July  1, 1993. 

Ben  F.  Collins, 

District  Manager,  Las  Vegas,  NV. 

(FR  Doc.  93-16276  Filed  7-8-93;  8:45  am) 
BILLING  CODE  4310-HC-M 


[OR-48500;  OR  035-D1-3110-02-H021; 
GP3-272] 

Realty  Action;  Exchange  of  Public 
Landa  In  Wallowa,  Union  and  Umatilla 
Counties,  OR 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Notice  of  proposed  exchange 
involving  public  lands  in  Wallowa. 
Union  and  Umatilla  Counties.  Oregon. 


SUMMARY:  The  following  described 
public  land  is  being  considered  for 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1716),  and 
Section  6  of  the  Wild  and  Scenic  Rivers 
Act  of  1968  (16  U.S.C.  1277).  These 
public  lands  were  determined  suitable 
for  exchange  by  the  Baker  Resource 
Management  Plan  (RMP),  dated  July  29, 
1989,  and  the  exchange  is  in  accordance 
with  the  Baker  RMP.  Final 
determination  for  disposal  will  be  made 
through  the  Environmental  Assessment 
process  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 

Note:  Not  all  of  the  lands  identified  below 
will  be  involved  in  this  land  exchange.  Some 
may  be  deleted  to  eliminate  resource 
conflicts  that  are  identified  or  arise  during 
the  environmental  review  and  processing  of 
this  exchange.  The  final  selection  of 
properties  will  be  made  to  achieve  tail 
market  value  between  the  selected  public  and 
the  offered  private  lands. 

Selected  Public  Land: 
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Willamette  Meridian,  Oregon 
Parcel  W-7-S 
T.  6  N..  R.  44  E.. 

Sec.  14,  Lots  2, 3  ft  4. 
Parcel  WS-S 
T.  6  N.,  R.  46  E.. 

Sec.  20.  SWV4SWV4. 

Parcel  W-9-S 

T.  6  N..  R.  44  E., 

Sec.  26.  NEV4NEV4. 

Parcel  W-IO-S 
T.  6  N..  R.  44  E., 

Sec.  32.  NWV4SEV4. 

Parcel  W-ll-S 
T.  6  N..  R.  45  E.. 

Sec.  31,  Lot  1. 

Parcel  W-12-S 

T.  5  N..  R.  43  E.. 

Sec.  31.  SEV4NWV4. 

Parcel  W-13-S 
T.  4  N.,  R.  43  E.. 

Sec.  4.  NWV4SEV4. 

Parcel  W-14-S 

T.  4  N..  R.  43  E.. 

Sec.  4.  Lot  4.WVaSWV4. 

Parcel  W-15-S 

T.  4  N..  R.  43  E., 

Sec.  6.  Lot  3. 

Parcel  W-16-S 
T.  4  N..  R.  43  E.. 

Sec.  10.  SEV4NEV4. 

Parcel  W-17-S 

T.  4  N..  R.  43  E.. 

Sec.  11.  SEV4SEV4. 

Parcel  W-18-S 

T.  3N..R.  45E.. 

Sec.  35.  NWV4NWV4. 
Parcel  W-19-S 

T.  3  N.,  R.  45  E., 

Sec.  35,  WV2SWV4. 

Parcel  W-20-S 

T.  3  N..  R.  46  E., 

Sec.  34.  SEV4NWV4. 
Parcel  W-21-S 
T.  2  N..  R.  42  E.. 

Sec.  17.  SEV4NWV4. 
Parcel  W-22-S 
T.  2  N..  R.  42  E.. 

Sec.  19,  Lot  1. 

Parcel  W-23-S 
T.  2  N..  R.  45  E.. 

Sec.  36,  SW’ANE’A. 
Parcel  W-24-S 
T.  2N.,R.45V2E.. 

Sec.  6,  Lot  2. 

Parcel  W-25-S 
T.  2  N..  R.  46  E.. 

Sec.  6,  Lot  10. 

Parcel  W-26-S 
T.  2  N..  R.  46  E., 

Sec.  30,  Lots  7  ft  8. 

Parcel  W-27-S 
T.  2  N.,  R.  47  E., 


Sec.  14,  WV2SEV4. 

Parcel  W-28-S 
T.  2  N..  R.  47  E.. 

Sec.  17.  SWV4SWV4. 

Parcel  W-29-S 
T.  2  N..  R.  47  E.. 

Sec.  24,  WV2NWV4. 

Parcel  W-30-S 
T.  2  N.,  R.  47  E.. 

Sec.  26.  NV2SEV4.  NEV4SWV4. 

Parcel  W-31-S 
T.  2  N..  R.  47  E.. 

Sec.  27.  SEV4NWV4. 

Parcel  W-32-S 
T.  2  N.,  R.  47  E., 

Sec.  27,  SWV4SWV4. 

Sec.  28,  S’/^«SEV4. 

Sec.  34,  NWV4,NWV4. 

Parcel  W-33-S 
T.  2  N.,  R.  47  E., 

Sec.  31.  Lots  8, 11  ft  18. 

Parcel  W-34A-S 
T.  2  N.,  R.  48  E.. 

Sec.  20.  WV2NWV4. 

Parcel  W-35-S 
T.  2  N..  R.  48  E., 

Sec.  21,  NEV4NWV4. 

Parcel  W-36-S 
T.  2  N..  R.  48  E.. 

Sec.  21,  SWV4NEV4. 

Parcel  W-37-S 

T.  2  N..  R.  48  B.. 

Sec.  21,  NEV4SWV4, 

Parcel  W-38-S 
T,  2  N..  R.  48  E.. 

Sec.  21,  SWV4SEV4. 

Parcel  W-39-S 
T.  2  N.,  R.  48  E., 

Sec.  28.  NWV4NWV4. 

Parcel  W-40-S 

T.  2  N..  R.  48  E.. 

Sec.  28.  SWV4.  SWV4SEV4. 

Parcel  W-41-S 
T.  2  N.,  R.  48  E.. 

Sec.  34.  SEV4SWV4. 

Parcel  W-42-S 
T.  1’/4  N..  R.  45  E., 

Sec.  35,  Lot  1. 

Parcel  W-43-S 
T.  I’A  N.,  R  45  E.. 

Sec.  35,  Lots  2  ft  3.  ’  '  ■ 

Parcel  W-44-S 
T.  1  N..  R.  42  E.. 

Sec.  17,  SEV4NWV4,  EV2SWV4.  SWV4SEV4. 
Parcel  W-45-S 

T.  1  N.,  R.  42  E.. 

Sec.  35,  SEV4NWV4,  NV.JSWV4. 

Parcel  W-46-S 
T.  1  N..  R.  42  E.. 

Sec.  35,  SE’ASE'/i. 

T.  1  S..  R.  42  E.. 

Sec.  1,  Lots  3  ft  4,  SE'ANW’A,  SW'ANE’A, 
NWV4SEV4,  NV4SWV4.  2.  Lots  1  ft  2. 


Parcel  W-47-S 

T.  1  S..  R.  42  E.. 

Sec.  2.  WVzSWVa. 

Parcel  W-48-S 

T.  1  N..  R.  45  E.. 

Sec.  1,  Lot  7. 

Parcel  W-49-S 
T.  1  N.,  R.  45  E.. 

Sec  2,  Lot  6. 

Parcel  W-50-S 

T,  1  N..  R.  46  E., 

Sec.  9,  NEV4SEV4. 

Parcel  W-51-S 
T.  1  N..  R.  47  E.. 

Sec.  1,  SV2NEV4,  NV2SEV4,  SEV4SEV4. 12, 
EV2NEV4. 

Parcel  W-52-S 
T.  1  N..  R.  47  E.. 

Sec.  2.  SV2SEV4, 11.  NEV4.  NV2SV2. 
SEV4NWV4. 

Parcel  W-53-S 
T.  1  N.,  R.  47  E.. 

Sec.  3,  SEV4SWV4. 

Parcel  W-54-S 
T.  1  N..  R.  47  E.. 

Sec  9,  SWV4NEV4. 

Parcel  W-55-S 
T.  1  N..  R.  48  E., 

Sec.  6.  SEV4SEV4. 

Parcel  W-56-S 
T.  1  N..  R.  48  E., 

Sec.  17.  SWV4NWV4. 18.  SBV4NEV4. 
Parcel  W-57-S 
T.  1  N.,  R.  48  E., 

Sec.  18,  WV2SEV4. 

Parcel  W-58-S 
T.  1  S.,  R.  43  E.. 

Sec  21.  Lot  13. 

Parcel  W-59-S 
T.  1  S..  R.  45  E.. 

Sec.  24.  SWV4SEV4. 

Parcel  W-60-S 
T.  1  S.,  R.  46  E.. 

Sec.  1,  Lot  3. 

Parcel  W-61-S 
T.  1  S..  R.  46  E.. 

Sec.  8,  SEV4NWV4. 

Parcel  W-62-S 
T,  1  S.,  R.  46  E., 

Sec.  20,  SEV4SEV4. 

-  Parcel  W-63-S 
T.  1  S.,  R.  46  E., 

Sec.  23.  SEV4SWV4. 

Parcel  W-64-S 
T.  1  S.,  R.  46  E.. 

Sec.  28,  SEV4SWV4. 

Parcel  W-65-S 
T.  1  S.,  R.  47  E., 

Sec.  3,  Lot  13. 

Parcel  W-66-S 
T.  1  S..  R.  47  E., 

Sec  3.  SWV4SWV4. 
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Parcel  W-68-S 
T.  1  S..  R.  47  E.. 

Sec.  17,  NEV4SWV4. 

Parcel  W-69-S 
T.  1  S..  R.  47  E.. 

Sec.  30,  Lot  4,  31,  Lot  1. 

Parcel  W-72-S 
T.  2  S.,  R.  46  E., 

Sec.  10,  NWV«SEV4. 

Parcel  W-73-S 

T.  2  S..  R.  46  E. 

Sec.  23,  NEV4SEV4. 

Parcel  W-74-S 
T.  2  S.,  R.  46  E., 

Sec.  24,  SE'ANE'A. 

Parcel  W-76-S 
T.  2  S.,  R.  47  E., 

Sec.  22,  SWV4SWV4. 

Parcel  W-77-S 
T.  2  S.,  R.  47  E., 

Sec.  29,  SWV4SWV4. 

Parcel  W-78-S 
T.  3  S..  R.  46  E., 

Sec.  1,  NEV4SEV4. 

Parcel  W-79-S 
T.  3  S.,  R.  46  E., 

Sec.  13,  NWV4SWV4. 

Parcel  W-80-S 
T.  3  S.,  R.  46  E.. 

Sec.  13,  SV.tSEV4. 

Parcel  W-81-S 
T.  3  N.,  R.  41  E., 

Sec.  5,  NWV4SWV4. 

Parcel  W-82-S 
T.  4  N.,  R.  42  E., 

Sec.  9,  EVzNEV4. 

Parcel  W-83-S 
T.  1  N.,  R.  42  E., 

Sec.  31,  SE’/iNW’A,  NEV4SWV4,  W'/^sSE'A. 
Parcel  W-84-S 
T.  2  N.,  R.  44  E., 

Sec  17,  SWV4NWV4. 

Parcel  W-65-S 
T.  1  N.,  R.  45  E., 

Sec.  6,  Lots  1  ft  2. 

The  area  described  aggregates  4,898.04 
acres,  more  or  less,  in  Wallowa  County, 
Oregon. 

Parcel  Un-Ol-S 
T.  1  N.,  R.  41  E., 

Sec.  19,  SE’ASE’A. 

Parcel  Un-02-S 
T.  1  N.,  R.  41  E., 

Sec.  30,  NEV4SEV4. 

Parcel  Un-03-S 
T.  1  S.,  R.  39  E., 

Sec.  25,  SEV4NWV4,  E’ASW'/i. 

Parcel  Un-04-S 
T.  1  S.,  R.  39  E., 

Sec.  26,  SV;tNEV4,  NWV4SEV4. 

Parcel  Un-05-S 
T.  1  S.,  R.  39  E., 

Sec.  26,  SWV4SWV4; 


Sec.  35,  NW'ANW’A. 

Parcel  Un-06-S 
T.  1  S..  R.  39  E., 

Sec.  35,  NEV4SWV4,  NWV4SEV4. 

Parcel  Un-07-S 
T.  2  S.,  R.  39  E.. 

Sec.  2,  Lot  2. 

Parcel  Un-08-S 
T.  1  S.,  R.  40  E., 

Sec.  15,  NEV4SWV4. 

Parcel  Un-09-S 
T.  1  S.,  R.  40  E., 

Sec.  25.  W’ASE'A,  EV2SWV4,  SEV4SEV4. 
Parcel  Un-lO-S 
T.  1  S..  R.  40  E.. 

Sec.  26.  SV2NEV4,  NV2SEV4. 

Parcel  Un-ll-S 
T.  1  S..  R.  40  E.. 

Sec.  32.  NEV4NEV4. 

Parcel  Un-12-S 

T.  1  S..  R.  40  E.. 

Sec.  33,  NWV4NEV4. 

Parcel  Un-13-S 
T.  1  S.,  R.  40  E., 

Sec.  34,  NWV4NWV4. 

The  area  described  aggregates  1,037.82 
acres,  more  or  less,  in  Union  County,  Oregon. 

"Lands  transferred  from  the  United 
States  will  be  offered  for  purchase  to 
adjoining  landowners  by  Clearwater 
Investments,  Inc.,  a  private  land 
exchange  facilitation  company. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  private  lands  from  Clearwater 
Investments,  Inc. 

Offered  Private  Lands 

Willamette  Meridian,  Oregon 
Parcel  W-Ol-O 
T.  3  N..  R.  40  E.. 

Sec.  11.  E’ASE’A,  SWV4SWV4: 

Sec.  14,  NWV4NEV4,  NWV4,  EV2SWV4: 

Sec.  23,  NWV4. 

Excepting  therefrom  a  tract  of  land  lying  in 
the  SWV4NWV4,  Section  23,  T.  3  N.,  R.  40  E.. 
W.M.  described  as  follows:  Beginning  at  a 
point  which  bears  south  21°  40’  East  a 
distance  of  2,840.7  feet  from  the  NW'A 
comer  of  said  Section  23,  said  point  being 
situated  on  the  Northerly  right-of-way  line  of 
the  O.W.R.  ft  N.  Co.  Railroad  and  25  feet 
North  of  the  South  line  of  the  SWV4NVVV4  of 
said  Section  23,  thence  East  11.6  feet,  thence 
North  23°  40'  East,  360.6  feet;  thence  North 
64°  24'  West,  386.0  feet  to  the  East  bank  of 
the  Grande  Ronde  River,  thence  South  17° 

41'  West  up  and  along  the  East  bank  of  the 
Grande  Ronde  River  a  distance  of  347.3  feet 
to  a  point  on  the  Northerly  right-of-way  of 
the  said  O.W.R.  ft  N.  Co.  Railroad;  thence  in 
a  southeasterly  direction  along  said  right-of- 
way  line  which  is  a  523  foot  radius  curve  to 
the  right,  the  sub-chord  of  which  bears  South 
49°  53'  East  a  distance  of  258.0  feet  to  the 
point  of  beginning. 

Also  excepting  therefrom  Right  of  Way 
Deeds  recorded  in  Book  M  of  Deeds,  at  pages 


153, 161, 186, 214, 215, 216, 419, 420,  421, 
and  530  to  the  Oregon  Railroad  ft  Navigation 
Company. 

Parcel  W-02-0 
T.  3N.,R.  40  E.. 

Sec.  23,  EV2SWV4: 

Sec.  26,  Those  portions  of  the  WV2WV2  ft 
WV2EV2WV2  lying  east  of  the  Wallowa 
River,  EV2NEV4NWV4,  EVzSE’ASW’A, 
WVzSW’ASE’A; 

Sec.  35,  Those  portions  of  the  WVzNE’A, 
SEV4NEV4,  EVzNW’A  ft  SE’A  lying  east  of 
the  Wallowa  River,  WVzNE’ANE’A; 

Sec.  36.  SV2SV2NWV4.  SWV4.  SW'ASE'A. 

T.  2  N.,  R.  40  E., 

Sec.  1,  Lot  4. 

Excepting  therefrom  Right  of  Way  Deeds 
recorded  in  Book  M  of  Deeds,  at  pages  153, 
161, 186,  214,  215,  216,  419, 420,  421,  and 
530  to  the  Oregon  Railroad  ft  Navigation 
Company. 

Parcel  W-03-O 
T.  2  N..  R.  40  E.. 

Sec.  12,  NVzSE’A,  that  portion  of  the 
EV2SWV4  ft  SW’ASE'A  lying  north  ft  east 
of  the  Wallowa  River. 

Excepting  therefrom  Right  of  Way  Deeds 
recorded  in  Book  M  of  Deeds,  at  pages  153, 
161, 186, 214, 215, 216, 4T9, 420, 421,  and 
530  to  the  Oregon  Railroad  ft  Navigation 
Company. 

Parcel  W-04-O 
T.  2  N.,  R.  41  E., 

Sec.  18,  NE’ANW'A. 

Parcel  W-05-O 
T.  2  N.,  R.  41  E., 

Sec.  17,  SW’ASW'A; 

Sec.  18.  Lot  4,  SE'A,  EVzSW'A,  that  portion 
of  Lot  3  lying  south  of  the  Wallowa 
River; 

Sec.  19,  NE’ANW'A,  that  portion  of  the 
NE’A  lying  north  ft  east  of  the  Wallowa 
River; 

Sec.  20.  SW’ANW’A. 

Excepting  therefrom  Right  of  Way  Deeds 
recorded  in  Book  M  of  Deeds,  at  pages  153, 
161, 186, 214, 215, 216, 419, 420, 421,  and 
530  to  the  Oregon  Railroad  ft  Navigation 
Company. 

Parcel  W-06-O 
T.  2  N.,  R.  41  E.. 

Sec.  29,  that  portion  of  the  NW’ANW’A 
lying  south  of  the  north  boundary  of  the 
PP&L  R-Q-W. 

Parcel  W-07-O 
T,3N.,  R.  40  E., 

Sec.  11,  NW’ASW’A. 

Parcel  W-08-O 
T.  3  N.,  R.  40  E., 

Sec.  14,  SW’ASW’A. 

Parcel  W-09-O 
T.  6  N.,  R.  43  E., 

Sec.  25,  N’/zNW’A. 

Parcel  W-IO-O 
T.  6  N.,  R.  43  E., 

Sec.  25,  W’/zSW’A,  SE’ASW’A. 

Parcel  W-ll-O 

T.  6  N.,  R.  43  E., 

Sec.  26,  SE’ASE’A; 

Sec.  35,  E’/zNE’A. 
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Parcel  W-12-0 
T.  6  N..  R.  44  E.. 

Sec.  17,  Lots  3,  5  &  6; 

Sec.  18,  Lots  1, 2.  7  fc  8.  those  portions  of 
Lots  3,  5  ft  6  lying  east  of  the  Grande 
Ronde  River; 

Sec.  19,  NE’/i; 

Sec.  20.  WV2WV.tNWV4. 

The  area  described  aggregates  2,729.71 
acres,  more  or  less,  in  Wallowa  County, 
Oregon. 

Parcel  Un-Ol-O 
T.  2  N.,!t.  40  E., 

Sec.  2,  Lots  1,  2  ft  3,  SWV4NEV4. 

Excepting  therefrom  the  strip  of  land  for 
railroad  ri^t  of  way  of  the  Oregoa- 
Washington  Railroad  and  Navigatioo 
Company. 

Parcel  Un-02-O 
T.  2N.,R.  40  E.. 

Sec.  13,  that  portion  of  the  NEy4  lying  east 
of  the  right  of  way  of  the  Oregon- 
Washinghm  Railroad  and  Navigation 
Company. 

Parcel  Un-03-O 
T.  3N.,  R.  40  E., 

Sec.  15,  SEV4SEV4; 

Sec  20,  EV2SWV.^V4,  SWV4SWV!iSEV4, 
that  portion  of  the  SEV4SEV4  lying  north 
of  the  Grande  Ronde  River, 

Sec.  21,  SViN’/fe,  that  portion  of  the  S’A 
lying  north  or  the  Gi^de  Ronde  River; 

Sec  22.  NEV4NEV4,  Sy2N’A,  that  portion  of 
the  SWV4  lying  north  of  the  Grande 
Ronde  River. 

Excepting  therefrom  the  strip  of  land  for 
railroad  right  of  way  of  the  Oregon- 
Washington  Railroad  and  Navigation 
Company. 

Parcel  Un-04-O: 

T.  3  N.,  R.  40  E., 

Sec.  29,  That  portion  of  the  SW’ANET'A  and 
the  NW’/iSE’A  lying  westerly  of  the 
Grande  Ronde  River,  that  portion  of  the 
SE’/iNW’/i  and  the  NE’ASW’A  lying  east 
of  the  road,  the  line  of  which  is 
described  as  follows:  Conunencing  7.20 
chains  west  of  tiie  northeast  comer  of  the 
SEy4NWy4;  thence  South  2  chains  to  a 
point;  thence  South  25  East  4  chains  to 
a  point;  thence  South  29°  East  6.60 
chains  to  a  point;  thence  South  2°  East 
9.21  chains  to  a  point  which  is  2  chains 
west  of  the  southeast  comer  of  the 
SEy4NWy4  of  said  section;  thence  South 
2°  East  0.30  chains  to  a  point;  tlience 
South  23'//°  West  8.70  chains  to  a  point; 
thence  South  44V2°  West  3.0  chains  to  a 
point;  thence  due  East  2  chains  to  a 
point;  thence  North  49°  East  7.30  chains 
to  a  point  on  the  west  line  of  the 
premises  described  in  the  lease  recorded 
in  Book  134,  Page  187  of  the  Deed 
Records  of  Union  County,  Oregon. 

Excepting  therefrum  a  parcel  of  land 
situate  in  the  NW’ASE’A,  as  conveyed  to 
Oregon-Washington  Railroad  and  Navigation 
Company,  an  Oregon  corporation,  by  deed 
dated  July  20, 1958  and  recorded  in  Book  141 
at  Page  238  of  the  Deed  Records  of  Union 
County,  Oregon. 

Also  excepting  therefrum  the  strip  of  land 
for  railroad  right  of  way  of  the  Oregon- 


Washington  Railroad  and  Navigation 
Company. 

Parcel  Un-05-O: 

T.  3N..R.  40  E.. 

Sec.  31,  NWViNE’/i,  that  portion  of  the 
NE'ANE'A  lying  north  of  the  Grande 
Ronde  River,  that  portion  of  the  S’ANE’A 
lying  west  of  the  Grande  Ronde  River, 

Sec.  32,  That  portion  of  the  NW'ANWVi 
lying  north  of  the  Grande  Ronde  River., 

Excepting  therefrom  the  strip  of  land  for 
railroad  right  of  way  of  the  Or^on- 
Washingtcm  Railroad  and  Navigation 
Company. 

The  area  described  aggregates  1198.90 
acres,  more  or  less,  in  Union  County,  Oregon. 
Parcel  Um-01-0: 

T.4N.,  R.  37E., 

Sec.  11,  Lot  3,  NEy4SWy4,  NW’ASE’/.; 

Set  12,  Lots  1,  2,  3,  ft  4,  N'AS’A; 

Set  13,  N^/iiNiA,  N’ASy2Ny2. 

The  area  described  aggregates  681,54  acres, 
more  or  less,  in  Umatilla  County,  Oregon. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  land  exchange  is  to 
implement  management  direction  for 
land  tenure  adjustment  contained  in  the 
Baker  Resource  Management  Plan 
(RMP),  Non-federal  lands  within  the 
Grande  Ronde  Wild  and  Scenic  River 
corridor,  the  Grande  Ronde  Area  of 
Critical  Environmental  Concern  (ACEC), 
the  South  Forfc  of  the  Walla  Walla  River 
ACEC,  and  Baker  RMP's  Retention/ 
Acquisition  Zone  would  be  acquired  in 
exchange  for  more  isolated,  hard  to 
manage  lands.  The  exchange  would 
create  a  more  logical  and  efficient  land 
management  pattern  and  will  help 
provide  for  protection  and  management 
of  anadromous  Hsheries,  riparian, 
aesthetic,  and  recreation  vailues  within 
the  Baker  Resource  Area  and  the  above 
management  areas.  The  exchange  is 
being  pursued  with  the  view  that 
disposal  of  isolated  public  lands  and  the 
acquisition  of  the  offered  private  lands 
within  the  above  special  management 
areas  will  serve  the  public  interest.  The 
exchange  is  consistent  with  the  Bureau's 
land-use  planning  for  the  lands 
involved. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal.  The 
acreages  will  be  adjusted  to  equalize  the 
values  following  completion  of  the  final 
appraisal. 

The  exchange  will  be  subject  to: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890 
{43  U.S.C  945). 

2.  All  valid  existing  rights,  including 
but  not  limited  to  any  right-of-way, 
easement  or  lease  of  record. 

3.  Mineral  rights  may  be  reserved, 
depending  upon  the  findings  of  the 
mineral  report. 


4.  Grazing  leases  authorized  under  the 
Taylor  Grazing  Act  of  1934,  as  amended 
(43  U.S.C.  315),  will  remain  in  effect 
until  the  end  of  the  two  year  prior 
notification  period  as  provided  for  in  43 
CFR  41 10.4-2(b),  unless 
unconditionally  waived  by  the  lessee. 

All  necessary  reports  and  clearances, 
including  the  environmental 
assessment,  cultural  resources 
inventory,  and  threatened  and 
endangered  species  evaluations/ 
consultations,  shall  be  completed  prior 
to  conveyance  of  title.  When  completed, 
these  documents  and  other  information 
concerning  the  exchange  will  be 
available  for  review  at  the  Baker 
Resource  Area  Office,  1550  Etewey 
Avenue,  Baker  City,  Oregon  97814.  All 
parties  making  comments  on  this  action 
shall  receive  notice  upon  completion  of 
the  environmental  assessment. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  firom 
appropriation  under  the  public  land 
laws»  including  the  mining  laws,  except 
from  exchange  pursuant  to  Section  6  of 
the  Wild  and  Scenic  River  Act  of  1968 
and  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed,  and 
shall  be  returned  to  the  applicant.  The 
segregative  effect  of  this  Notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  comes  first. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ledger,  BLM  Baker  Resource  Area 
Office,  P.a  987,  Baker  City,  OR  97814 
(503)  523-6391,  Ext.  324. 

PUBUC  PARTICIPATION:  On  or  before 
August  23, 1993,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Baker  Resource  Area  Office,  P.O.  987, 
Baker  City,  OR  97814.  Comments 
should  specify  the  parcel  number  ch*  the 
legal  description  of  the  specific  parcel 
affected  by  the  comment. 

Dated;  June  25, 1993. 

Geoffrey  B.  Middaugh, 

Acting  District  Manager. 

(FR  Doc.  93-16278  Filed  7-8-93;  8:45  am] 
BILUNC  CODE  43tO-33-M 


[UT-OSO-4210-05  U-€89e4] 

Recreation  and  Public  Purposes 
(R&PP)  Act  Classification;  Utah;  Realty 
Action 

AGENCY:  Bureau  of  land  management. 
Interior. 

ACTION:  Notice  of  realty  action. 
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SUMMARY:  The  following  public  lands  in 
Sevier  County.  Utah  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  Sevier 
County  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.)  for  a 
regional  sanitary  landHll  site:. 

Salt  Lake  Meridian,  Utah . 

T.  23  S.,  R.  1  W. 

Sec.  3,  Lots  3  through  6,  Lot  12,  and 
W'AtS'U 

Sec.  4,  Lots  1,  9, 10,  and  E'/^SE’/t 

Sec.  9,  NEV4NEV4 

Sec.  10,  WV2NWV4MWV4 
Containing  461 .94  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
the  current  BLM  land  use  plan,  as 
amended,  and  would  be  in  the  public 
interest. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  authority  of  the 
United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

The  land  will  not  be  conveyed  until 
Sevier  County  has  submitted  evidence 
to  BLM,  that  the  Utah  Department  of 
Environmental  Quality,  Division  of 
Solid  and  Hazardous  Waste  has  issued 
or  will  issue  simultaneously  with 
conveyance  of  the  land,  an  operating 
permit  for  the  sanitary  landfill. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Richfield  District,  150 
East  900  North,  Richfield,  Utah.  Upon 
publication  of  this  notice  in  the  F^eral 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  submit  comments  regarding 
the  proposed  conveyance  or 
classification  of  the  lands  to  the  District 
Manager,  Richfield  District  Office,  150 
East  900  North,  Richfield,  Utah  84701. 
CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  regional 
sanitary  landfill.  Comments  on  the 
classification  are  restricted  to  whether 


the  land  is  physically  suited  for  the 
proposed  use,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  sanitary  landfill. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the, 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  July  1, 1993. 

Jerry  W.  Goodman, 

District  Manager. 

IFR  Doc.  93-16282  Filed  7-8-93;  8:45  amj 
BtLUNG  CODE  4310-00-M 

[CO-050-4333-041 

Decision  Record  and  Rationing  Pian 
for  Commerciai  Boating  Use  of  the 
Arkansas  River 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Canon  City  District, 
in  cooperation  with  the  Colorado 
Division  of  Parks  and  Outdoor 
Recreation  (DPOR),  announces  the 
availability  of  the  Decision  Record  and 
Rationing  Plan  for  commercial  boating 
use  of  the  Arkansas  River  within  the 
Arkansas  Headwaters  Recreation  Area 
(AHRA).  The  AHRA  is  jointly  managed 
by  BLM  and  DPOR  through  a 
Cooperative  Management  Agreement. 
Through  this  Agreement,  both  agencies 
were  involved  in  the  development  of 
this  decision  and  plan. 

DATES:  The  date  of  approval  of  the 
decision  record  is  June  30. 1993. 
ADDRESSES:  Copies  of  the  Decision 
Record  and  Rationing  Plan  are  available 
from:  Arkansas  Headwaters  Recreation 
Area,  P.O.  Box  126,  Salida,  CO  81201, 
telephone  (719)  539-7289. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pete  Zwaneveld,  Outdoor  Recreation 
Planner,  BLM  Canon  City  District,  P.O. 
Box  2200.  Canon  City,  CO  81215-2200, 
telephone  (719)  275-0631  or  Steve 
Reese,  Park  Manager,  Arkansas 
Headwaters  Recreation  Area,  P.O.  Box 


126,  Salida,  CO  81201,  telephone  (719) 
539-7289. 

SUPPLEMENTARY  INFORMATION: 
Development  of  the  Rationing  Plan  was 
based  on  decisions  in  the  Arkansas 
River  Recreation  Management  Plan  and 
Environmental  Analysis,  approved  in 
1989.  That  Plan  identified  a  specific 
threshold  for  triggering  the  development 
of  a  rationing  plan.  That  threshold  was 
met  during  the  1991  use  season.  During 
the  last  18  months,  BLM  and  DPOR 
have  been  gathering  and  analyzing  data, 
preparing  a  draft  plan  and  accepting 
public  comment  on  it,  and  revising 
portions  based  on  those  comments 

The  Decision  Record  approves  all 
aspects  of  the  Rationing  Plan.  Two 
issues  in  the  Rationing  Plan  remain  the 
subject  of  continuing  analysis:  the  cap 
on  the  number  of  commercial  boating 
permits  and  the  transfer  of  those 
permits;  as  they  both  relate  to  potential 
permit  value.  While  these  two  issues 
have  been  approved,  they  are  subject  to 
monitoring,  further  analysis,  and 
possible  modification.  Monitoring  will 
occur  over  the  next  several  years. 

Further  analysis  of  the  monitoring  data 
will  evaluate  and  document  any 
changes  in  a  number  of  key  areas  that 
may  be  tied  to  a  cap  and  permit  transfer. 
If  the  further  analysis  shows  significant 
changes,  it  may  lead  to  revisions  of  the 
decisions  on  capping  and  permit 
transfer.  Changes  to  these  decisions  will 
be  made  through  the  normal  planning 
process,  when  the  Arkansas  Wver 
Recreation  Management  Plan  is 
updated. 

On  February  5, 1992,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
57,  No.  24,  page  4478)  placing  a 
moratorium  on  the  issuance  of 
commercial  outfitting  permits.  With  the 
approval  of  the  Decision  Record,  the 
moratorium  is  hereby  withdrawn  and 
replaced  by  a  cap  level  of  45  permits 
established  as  part  of  the  Rationing 
Plan. 

Stuart  L.  Freer, 

Associate  District  Manager. 

IFR  Doc.  93-16274  Filed  7-8-93;  8:45  amj 
BILUNG  CODE  4310->tB-U 

{ID-942-03-4730-02] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise.  Idaho,  effective  9 
a.m.,  July  2, 1993. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  Idaho-Wyoming  state  boundary  (east 
boundary),  a  portion  of  the 
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subdivisional  lines  and  1900  meanders 
of  the  right  and  left  hanks  of  the  Snake 
River  and  left  hank  of  the  Salt  River,  the 
subdivision  of  sections  9,  22.  and  34, 
and  a  metes-and-bounds  survey  in 
sections  9. 15, 16.  and  22,  Township  3 
South,  Range  46  East,  Boise  Meridian, 
Idaho.  Group  No.  798,  was  accepted 
June  21, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forest  Service. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated;  July  2, 1993. 

Gary  T.  Oviatt, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 

IFR  Doc.  93-16283  Filed  7-«-93:  8:45  am} 
BILUNG  cooe  4310-6*-M 


[MT-930-5410-10-E021;  MTM  82294;  MT- 
930-541 0-10-E022;  MTM  82295;  MT-930- 
5410-10-E023;  MTM  82296] 

Applications  for  Conveyance  of 
Mineral  interests;  Montarw 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  given  that,  pursuant 
to  section  290b  of  the  Federal  I^nd 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1719(b)),  Aspen  Groves 
Development  Corporation,  Edward  G. 
Chiles,  and  John  M.  Radick/James  L. 
Jones/Madilyn  G.  Jones  have  applied  to 
purchase  the  mineral  estate  described  as 
follows: 

Principal  Meridian,  Montana 
T.  6  S.,  R.  3  E, 

Sec.  34,  that  portion  of  the  SE'/i,  excepting 
therefirom  Tract  1  of  Certificate  of  Survey 
No.  1677  dated  September  2, 1992. 
Containing  139.578  acres,  more  or  less. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  United  States  mineral 
reservation  interferes  with  or  precludes 
appropriation  nonmineral  development 
and  such  development  is  a  more 
beneficial  use  of  the  land  than  the 
mineral  development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dick  Thompson,  Land  Law  Examiner, 
BLM  Montana  State  Office.  P.O.  Box 
36800,  Billings.  Montana  59107,  406- 
255-2829. 


SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register  as  provided  in  43  CFR  2720.1- 
1(b),  the  mineral  interests  within  the 
legal  description  given  above  will  be 
segregated  to  the  extent  that  they  will 
not  be  subject  to  appropriation  under 
the  mining  and  mineral  leasing  laws. 
The  segregative  effect  of  the  application 
shall  terminate  upon  issuance  of  a 
conveyance  document,  final  rejection  of 
the  application,  or  2  years  horn  the  date 
of  filing  of  the  application.  June  11, 
1993,  which  ever  occurs  first. 

Dated:  June  25, 1993. 

Joha  A.  Kwiatkowski, 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 

[FR  Doc.  93-16191  Filed  7-8-93;  8:45  am) 

BILUNG  COOE  4310-ON-M 


[CA-060-343-71 22-10-0063;  CACA  28709] 

Partial  Cancellation  of  Proposed 
Withdrawal;  Catifomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  insofar  as  it  affects  2,644.36 
acres  of  public  land  requested  by  tbe 
United  States  Department  of  the  Army 
to  expand  the  Army’s  National  Training 
Center  at  Fort  Irwin.  This  action  will 
open  2,644.36  acres  to  surface  entry  and 
mining.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  August  9,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office,  2800  Cottage  Way,  room  E-2845, 
Sacramento,  California  95825,  916-978- 
4820. 

SUPPLEMENTARY  INFORMATION;  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  56  FR  49792, 
October  1, 1991,  which  segregated  the 
lands  described  therein  from  settlement, 
sale,  location,  or  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights.  The 
United  States  Department  of  the  Army 
has  determined  that  certain  land  wilt 
not  be  needed  in  connection  with  the 
National  Training  Center  at  Fort  Irwin 
and  has  canceled  its  application  as  to 
that  land.  The  land  is  described  as 
follows: 

San  Bernardino  Meridian 

T.11N.,R.  IE.. 

Secs.  22,  23,  and  24. 

T.  11  N.,  R.  2  E., 

Sec.  19. 

The  area  described  contains  2,644.36  acres 
in  San  Bernardino  Ckninty. 


At  10  a.m.  on  August  9, 1993,  the  land 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  August 
9, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  10  a.m.  on  August  9, 1993,  the  land 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  June  28, 1993. 

Dianna  L.  Storey, 

Acting  Chief,  Lands  Section. 

(FR  Doc.  93-16194  Filed  7-8-93;  8:45  am) 
BILUNG  COOE  4310-40-W 


[CA-060-343-71 22-10-0063;  CACA  23486] 

Cancellation  of  Proposed  Withdrawal; 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Withdrawal  application 
CACA  23486  for  the  expansion  of  the 
National  Training  Center  at  Fort  Irwin 
has  been  canceled  by  the  United  States 
Department  of  the  Army  (USDA).  The 
lands  will  remain  closed  to  surface 
entry  and  mining  imder  USDA 
withdrawal  application  CACA  28709. 
The  lands  have  been  and  remain  open 
to  mineral  leasing. 

EFFECTIVE  DATE:  July  9,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  California  State 
Office,  2800  Cottage  Way,  room  E-2845, 
Sacramento,  California,  916-978—4820. 
SUPPLEMENTARY  MFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
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in  the  Federal  Register  54  FR  42053, 
October  13, 1989,  as  corrected  by  54  FR 
47750,  November  16, 1989,  whi^ 
segregated  the  lands  described  therein 
for  up  to  2  years  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights.  The  2-year 
segregation  expired  October  12, 1991, 
and  the  lands  were  relieved  of  the 
segregative  effect  of  application  GAGA 
23486.  The  above  reference  Federal 
Register  publications  provide  a  legal 
description  of  the  lands  and  indicate 
that  the  application  will  be  processed 
unless  it  is  canceled  or  denied.  The 
USDA  has  canceled  application  GAGA 
23486.  The  lands  remain  closed  to 
surface  entry  and  mining  under 
withdrawal  application  GAGA  28709. 

Dated:  June  28, 1993. 

Dianna  L.  Storey, 

Acting  Chief,  Lands  Section. 

[FR  Doc.  93-16195  Filed  7-8-93;  8:45  ami 
BILLING  CODE  4310-40-M 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Impact  Statement 

AGENCIES:  U.S.  Fish  and  Wildlife 
Service  (Service),  Department  of  the 
Interior  (lead  agency);  U.S.  Bureau  of 
Land  Management,  Department  of  the 
Interior,  and  U.S.  Air  Force,  Department 
of  the  Air  Force  (cooperating  agencies). 
ACTION:  Notice  of  Availability  of  a  draft 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  mineral  withdrawal  at 
Desert  National  Wildlife  Range  (Range). 
Gomments  are  requested  from  the  public 
and  any  interested  agency  or 
organization. 

DATES:  Gomments  will  be  accepted  until 
September  7, 1993. 

ADDRESSES;  Gomments  should  be  sent  to 
Mark  Strong,  EIS  Team  Leader,  Desert 
National  Wildlife  Range  Mineral 
Withdrawal,  U.S.  Fish  and  Wildlife 
Service,  911  NE  11th  Avenue,  Portland, 
Oregon  97232-4181,  (503)  231-2235. 
CONTACT:  For  further  information  or  to 
request  a  copy  of  the  draft  EIS.  contact 
Mark  Strong  at  the  above  address  and 
telephone  number  or  Ken  Voget,  Refuge 
Manager,  Desert  National  Wildlife 
Range,  1500  N.  Decatur  Boulevard,  Las 
Vegas.  Nevada  89108,  (702)  646-3401. 
Service  representatives  are  also 
available  to  meet  with  any  interested 
party  who  would  like  more  information 
or  would  like  to  provide  oral  comments 
on  the  draft  EIS. 

SUPPLEMENTARY  INFORMATION:  The 
Service  proposes  to  withdraw 


approximately  770,000  acres  of  the 
Range  from  entry  from  locatable 
minerals  for  a  period  of  20  years.  The 
purpose  of  the  proposed  withdrawal  is 
to  protect  the  biological  and  cultural 
resources  of  the  Range  and  prevent  uses 
that  would  be  incompatible  with  the 
purposes  of  the  Range.  The  Range  was 
originally  established  for  the  protection, 
enhancement,  and  maintenance  of 
wildlife,  especially  the  desert  bighorn 
sheep.  Other  approved  purposes  of  the 
Range  include  conservation  of  biological 
diversity  with  emphasis  on  endangered 
and  threatened  species  and  protection 
and  maintenance  of  cultural  resources. 

Dated:  July  2, 1993. 

Willie  R.  Taylor, 

Acting  Director,  Office  of  Environmentai 
Affairs. 

|FR  Doc.  93-16111  Filed  7-8-93;  8:45  amj 
BILUNC  CODE  4310-SS-M 


Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.G.  1531,  et 
seq.): 

Applicant:  Daniel  Chase,  Baker,  LA,  PRT- 

774408. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas)  culled  ^m  the  captive  herd 
maintained  by  Giskei  Government, 
‘Tsolwana  Game  Reserve”,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
Applicant:  Columbus  Zoological  Gardens, 

Powell,  OH,  PRT-780539. 

The  applicant  requests  a  permit  to 
import  one  male  captive-bom  white¬ 
cheeked  gibbon  {Hylobates  concolor 
leucogenys)  from  the  Royal  Melbourne 
Zoo,  Parkville,  Victoria,  Australia,  for 
the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 
Applicant:  Zoo  Atlanta,  Atlanta,  GA,  PRT- 

780459. 

The  applicant  requests  to  import 
tissue  samples  from  hunter-killed  drills 
[Papio  Jeucophaeus)  from  the  island  of 
Bioko,  Equatorial  Guinea,  for  purposes 
of  scientiftc  research  (mitochondrial 
DNA  analysis). 

Applicant:  Jeffrey  Halstead,  Clovis,  CA,  PRT- 

769304. 

The  applicant  requests  amendment  of 
his  current  permit  to  live-trap  and 
release  Tipton  kangaroo  rats 
{Dipodomys  nitratoides  nitratoides)  to 
include  other  locations  within 


California  for  determining  the  presence 
and  abundance  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S,  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX;  (703/358- 
2281) 

Dated:  July  2. 1993. 

Susan  Jacobsen, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

IFR  Doc.  93-16217  Filed  7-8-93;  8:45  am) 
BILLING  CODE  4310-5S-M 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-353] 

Certain  Lens  Panels  for  Lighting 
Fixtures,  Kits  Containing  Same,  and 
Fixtures  Containing  Same; 

Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.G.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Gommission  on  June 

3. 1993,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.G. 

1337,  on  behalf  of  Alan-Tracy,  Inc., 
2051-2061  NE  160  Street,  North  Miami 
Beach,  Florida  33162-4913.  An 
amended  complaint  was  filed  on  June 

25. 1993.  The  complaint,  as  amended, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  lens  panels  for  lighting  fixtures, 
kits  containing  same,  and  fixtures 
containing  same  by  reason  of  alleged 
infringement  of  U.S.  Patent  Des. 

312,511,  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Gommission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
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ADDRESSES:  The  complaint,  except  for 
any  conHdential  information  contained 
therein,  is  available  for  inspection 
during  oflicial  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  OfHce  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Glazer,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2577. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tarifi  Act  of  1930,  as  amended,  and 
in  §  210.12  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure,  19  CFR 
210.12. 

SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
July  2, 1993,  Ordered  That — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  lens  panels  for  lighting  fixtures, 
kits  containing  same,  or  fixtures 
containing  same  by  reason  of  alleged 
infringement  of  the  claim  of  U.S.  Patent 
Des.  312,511;  and  whether  there  exists 
an  industry  in  the  United  States  as 
required  by  subsection  (a)(2)  of  section 
337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Alan-Tracy, 
Inc.,  2051-2061  NE  160  Street,  North 
Miami  Beach,  Florida  33162—4913. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Trans  Globe  Imports,  8238  Lankershim 

Boulevard,  North  Hollywood, 

California  91605. 

Bel  Air  Lighting,  12600  Saticoy  South, 

North  Hollywood,  California  91605. 
Punder  Enterprise,  Co.,  Ltd.,  4F,  396, 

Min  Sheng  W.  Road.  Taipei,  Taiwan. 
Snehao  Co.,  Ltd.,  No.  3,  271,  Lung 

Chiang  Road,  Taipei,  10483,  Taiwan. 

(c)  Steven  A,  Glazer,  Esq.,  Office  of 
Unfair  Impoil  Investigations,  U.S. 
International  Trade  Commission,  500  E 


Street,  SW.,  room  401K,  Washington, 

DC  20436,  who  .shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission’s  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission’s  Rules,  19  C^  201.16(d) 
and  210.21(a),  such  respon.ses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  July  6, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secrefoiy. 

IFR  Doc.  93-16322  Filed  7-8-93;  8:45  am) 
KLUNQ  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

Parent 

Thor  Industries,  Inc.  (Delaware 
Corporation)  419  West  Pike  Street,  Jackson 
Center,  OH  45334. 

100%  Wholly-Owned  Subsidiaries 


Haul  Away,  Inc.  (Ohio  Corporation)  419 
West  Pike  Street,  Jackson  Center,  OH  45334. 

Dutchmen  Manufacturing,  Inc.  (Indiana 
Corporation)  313  Steury  Avenue,  Goshen,  IN 
46526. 

Airstream,  Inc.  (Nevada  Corporation)  419 
West  Pike  Street.  Jackson  Center,  OH  45334. 

Thor  Industries  of  Pennsylvania,  Inc. 
(Pennsylvania  Corporation)  Road  #3,  Box  38, 
North  Creamery,  Middleburg,  PA  17842. 
Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  93-16246  Filed  7-8-93;  8:45  ami 
BILLING  CODE  703S-01-M 


[Docket  No.  AD-265  (Sub-No.  3X)] 

State  of  Vermont  and  Vermont  Railway, 
Inc. — Discontinuance  of  Service 
Exemption — Over  North  Burlington 
Branch  in  Chittenden  County,  VT 

Decided:  July  2, 1993. 

Applicants,  the  State  of  Vermont 
(Vermont)  (owner  of  the  line)  and 
Vermont  Railway,  Inc.  (Vermont 
Railway)  (lessee  and  operator  of  the 
line),  have  filed  a  notice  of  exemption 
under  49  CFR  1152  subpart  F — Exempt 
Abandonments  and  Discontinuances  to 
discontinue  service  over  a  portion  of  the 
North  Burlington  branch,  beginning  at 
Main  Line  Subdivision  chaining  station 
6472+32.5  (milepost  122.582)  and 
extending  northerly  1,632.5  feet  to  Main 
Line  Subdivision  chaining  station 
6488.65  (milepost  122.891),  in 
Burlington,  Chittenden  County,  VT.* 

Applicants  have  certified  that;  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  there  is  no  potential 
for  overhead  traffic  on  the  line, 
therefore,  rerouting  over  other  lines  is 
not  necessary;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  C)ourt  or  has  been 
decided  in  favor  or  the  complainant 
within  the  2-year  period:  and  (4)  the 
requirements  at  49  CFR  1105.12 
(newspaper  publication)  and  49  CFR^ 

'  Vermont  acquired  this  line  as  part  of  a  larger 
purchase  following  the  abandonment  of  all  railroad 
properties  by  the  Rutland  Railway  Corporation.  See 
Butland  By.  Carp.  Abandonment  of  Entire  Line,  317 
I.C.C.  393  (1962).  In  State  of  Vt.  and  Vermont  By., 
Inc.,  Acquisition  and  Op.,  320  I.C.C  330  (1963),  as 
modiHed  at  320 1.C.C.  609  (1964),  the  Commission 
approved  Vermont  Railway's  application  to  lease 
and  operate  the  line  and  dismissed  Vermont's 
application  to  purchase  the  line,  finding  that 
Vermont  was  not  a  common  carrier  within  our 
jurisdiction  and  that  its  acquisition  of  an 
abandoned  line  did  not  require  prior  approval 
under  49  U.S.C.  10901.  Thus,  the  only  authority 
necessary  for  these  parties  to  abandon  the  line  is 
authority  for  Vermont  Railway  to  discontinue  its 
operations. 


36994 
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1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen.  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  Hied. 

Provided  no  formal  expression  of 
intent  to  Hie  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August  8. 
1993  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
and  formal  expressions  of  intent  to  file 
an  OFA  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  July  19, 1993.* 

Petitions  to  reopen  must  be  filed  by  July 
29, 1993,  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 

DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicants’  representatives:  William  S. 
Bruzzese,  Vermont  Agency  of 
Transportation,  133  State  St., 
Montpelier,  VT  05633-5001  and  John  R. 
Pennington,  Vermont  Railway,  Inc.,  One 
Railway  Lane,  Burlington,  VT  05401, 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicants  do  not  seek  to  abandon 
any  properties,  only  to  discontinue 
service.  Because  of  its  scenic  beauty  and 
its  contiguity  to  parks  and  other 
publicly  owned  properties,  the  subject 
right-of-way  is  suitable  for  trail  use 
during  the  period  of  time  that  rail 
service  remains  discontinued.  The 
applicants  and  the  City  of  Burlington, 
VT,  have  entered  into  an  agreement, 
dated  October  15, 1991,  whereby  the 
City  of  Burlington  will  assume  ^11 
responsibility  for  management  of  the 
right-of-way  and  for  any  legal  liability 
arising  out  of  the  transfer  or  use  and  for 
the  payment  of  any  and  all  taxes  that 
may  be  levied  or  assessed  against  the 


’‘A  stay  will  be  issued  routinely  by  the 
Cominission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemplioiL  See 
Exemption  of  Out-of-Setvice  Bail  Lines,  S  LCC.  2d 
377  (1989).  Any  entity  seeking  a  slay  on 
miviromnental  concerns  is  encouraged  to  hie  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

’  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Assist.,  4  l.CC  2d  164  (1987). 


right-of-way.  The  right-of-way  is 
appropriate  for  use  as  a  trail  and  the 
City  of  Burlington  has  the  financial 
capacity  to  make  the  commitment 
required  by  the  National  Trails  System 
Act,  16  U.S.C.  1247(d)  (Trails  Act). 

While  a  petition  containing  an  interim 
trail  use  statement  need  not  be  filed 
until  10  days  after  the  date  the  notice  of 
exemption  is  published  in  the  Federal 
Register  [49  CFR  1152.29(b)(2)],  the 
provisions  of  16  U.S.C.  1247(d)  are 
applicable  and  all  the  criteria  for 
imposing  interim  trail  use/rail  banking 
have  been  met.  Accordingly,  based  on 
the  agreements  between  applicants  and 
the  City  of  Burlington,  an  NITU  will  be 
issued  now  under  49  CFR  1152.29. 
Additional  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  July  19, 1993.  If  additional 
statements  are  filed,  applicants  are 
directed  to  respond  to  them.  The  use  of 
the  right-of-way  for  trails  purposes  is 
subject  to  restoration  for  railroad 
purposes. 

Applicants  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  discontinuance,  if  any, 
on  the  environment  and  historic 
resources. 

The  Section  of  Energy  and 
Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by  July 
14, 1993.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEE 
(Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEE, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

It  is  ordered: 

1.  Subject  to  the  conditions  set  forth 
above,  Vermont  Railway  may 
discontinue  service,  cancel  tariffs  for 
this  line  on  not  less  than  10  days’  notice 
to  the  Commission,  and  salvage  track 
and  material  consistent  with  interim 
trail  use/rail  banking  after  the  effective 
date  of  this  notice  of  exemption  and 
NITU.  Tariff  cancellations  must  refer  to 
this  notice  of  exemption  and  NITU  by 
date  and  docket  number. 

2.  If  another  interim  trail  use/rail 
banking  agreement  is  reached,  it  must 
require  the  trails  user  to  assume,  for  the 
term  of  the  agreement,  full 
responsibility  for  management  of,  any 
liability  arising  out  of  the  transfer  of  use 
(if  the  user  is  immune  fi'om  liability,  it 
need  only  indemnify  Vermont  Railway 
against  any  potential  liability),  and  the 
payment  of  any  and  all  taxes  that  may 


be  levied  or  assessed  against  the  right- 
of-way. 

3.  Interim  trail  use/rail  banking  is 
subject  to  the  future  restoration  of  rail 
service. 

4.  If  the  user  intends  to  terminate  trail 
use,  it  must  send  the  Commission  a 
copy  of  this  notice  of  exemption  and 
NrnJ  and  request  that  it  be  vacated  on 
a  specified  date. 

5.  Interim  trail  use  under  the 
agreements  described  above  may  be 
implemented  immediately.  If  another 
agreement  for  interim  trail  use/rail 
baking  is  reached  by  the  180th  day 
after  publication  of  this  notice,  interim 
trail  use  may  be  implemented.  If  no 
agreement  is  reached  by  the  180th  day, 
Vermont  Railway  may  fully  discontinue 
service  on  the  line. 

6.  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this  notice 
of  exemption  and  NITU  will  be  effective 
August  8, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland, 

Secretary. 

IFR  Doc.  93-16245  Filed  7-ft-93;  8:45  ami 
BtLUNG  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  United  States  v. 
Boliden  Intertrade  A.G.,  et  ai. 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7,  notice  is 
hereby  given  that  a  proposed  Ckinsent 
Decree  in  United  States  v.  Boliden 
Intertrade  A.G..  et  al..  Civ  No.  1-93-CV- 
279,  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Tennessee  on  June  25, 1993.  This 
Consent  Decree  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendants  > 
pursuant  to  sections  111  and  113  of  the 
Clean  Air  Act,  42  U.S.C  7411  and  7413. 
In  its  complaint,  the  United  States 
alleged  that  Boliden  Intertrade  A.G. 
(“Boliden”)  and  its  U.S.-based 
subsidiary  BIT  Manufacturing,  Inc., 
("BIT”)  violated  the  New  Source 
Performance  Standards  ("NSPS”) 
promulgated  under  section  111  of  the 
Clean  Air  Act,  42  U.S.C.  7411,  by  failing 
to  maintain  and  operate  the  Boliden 
facility  in  Copperhill,  Tennessee,  in  a 
manner  consistent  with  good  air 
pollution  control  practice  for 
minimizing  emissions.  The  violations 
alleged  in  the  Complaint  pertain  to  the 
start-up  of  a  Sulfuric  Acid  Plant  at  the 
Copperhill  facility. 
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The  proposed  Consent  Decree 
provides  that  Boliden  and  BIT  will  pay 
a  total  civil  penalty  of  $25,000  in 
settlement  of  claims  alleged  in  the 
Complaint.  In  addition,  the  Decree 
requires  that  the  defendants  install  a 
warning  system  designed  to  prevent  a 
reciurence  of  the  condition  which  gave 
rise  to  the  alleged  violation. 

The  Department  of  Justice  will  receive 
for  a  period  of  30  days  from  the  date  of 
this  publication,  comments  relating  to 
the  proposed  Consent  Decree. 

Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Boliden  Intertrade 
A.G.,  et  aL,  D.O.J.  Ref.  No.  90-5-2-1- 
1611. 

This  proposed  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Eastern  District  of 
Tennessee,  1110  market  street,  suite 
301,  Chattanooga,  Tennessee  37402,  at 
the  Office  of  Regional  Counsel, 
Environmental  Protection  Ageftcy,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365;  and  at  the  Consent  Decree 
Library,  1120  G  Street  NW.,  4th  Floor, 
Washington,  DC  (20005),  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  oe  obtained  in  person  or  by  mail 
from  the  Consent  D^ree  Library,  1120 
G  Street  NW.,  4th  floor,  Washington,  DC 
(20005).  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $3.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  consent  Decree  Library. 

Peter  R.  Steenland,  )r.. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-16196  Filed  7-8-93;  8:45  am) 
BILUNQ  CODE 


Lodging  of  Consent  Decree  Under  the 
Comprehensive  Environmentai 
Response  Compensation  and  Llabiiity 
Act;  United  States  v.  I.  Jones 
Partnership  et  al. 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  on  May  8. 1993,  a  proposed 
consent  decree  in  United  States  v.  /. 
Jones  Partnership,  et  al..  Civil  Action 
No.  91  C-3285  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Illinois.  This  action 
was  brought,  pursuant  to  sections  106 
and  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986, 42  U.S.C. 
9601  et  seq.  (“CERCLA"),  for  the 


recovery  of  costs  expended  by  the 
United  States  in  connection  with  the 
cleanup  of  the  I.  Jones  Recycling  Site 
("Site”)  located  in  Ft.  Wayne,  Indiana. 

Under  the  consent  decree,  defendant 
Ivo  Zoso  will  pay  $450,000  to  the 
Hazardous  Substances  Superfund  to 
reimburse  the  United  States  for  response 
costs  incurred  at  the  Site  in  connection 
with  emergency  cleanup  and  removal 
activities  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decrees  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  /.  Jones 
Partnership  et  al.,  DJ  Ref.  0  90-11-2- 
507. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Everett  Dirksen 
Building,  14th  Floor,  Chicago,  Illinois 
60604,  and  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  111 
West  Jackson  Blvd.,  3rd  floor.  Chicago, 
Illinois  60604.  Copies  of  the  proposed 
consent  decrees  may  also  be  examined 
at  the  Consent  Decree  Library,  1120  C 
Street  NW.,  4th  Floor,  Washington  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  decrees  may  be  obtained  in 
person  or  by  mail  frt)m  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$20.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 

John  C  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  of  Justice. 

(FR  Doc.  93-16197  Filed  7-8-93;  8:45  am) 
BILUNG  CODE  441(M)1-H 


Lodging  of  Consent  Decree  Pursuant 
to  the  Resource  Conservation  and 
Recovery  Act  and  the  Clean  Water  Act; 
United  States  v.  MTD  Products,  Inc.,  et 
al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  MTD  Products,  Inc.  and 
Columbia  Manufacturing  Company, 

Inc.,  Civil  Action  No.  91-30044-F,  was 
lodged  on  June  28, 1993,  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts. 

The  proposed  consent  decree  resolves 
the  action  brought  by  the  United  States 
against  defendants  Columbia 
Manufacturing  Company.  Inc. 


(“Columbia")  and  MTD  Products,  Inc. 
(“MTD”),  seeking  civil  penalties  and 
injunctive  relief  for  violations  of  section 
307(d)  of  the  Clean  Water  Act  (“CWA"). 
33  U.S.C.  1317(d),  and  injunctive  relief 
and  civil  penalties  under  sections 
3008(a),  3008(h)  and  7003  of  Resource 
Conservation  and  Recovery  Act 
(“RCRA”),  42  U.S.C.  6928(a).  (h)  and 
6973.  Under  the  proposed  consent 
decree,  defendants  Columbia  and  MTD 
will  implement  a  clean-up  of  the 
Columbia  manufacturing  facility, 
located  in  Westfield,  Massachusetts. 

The  clean-up  will  be  based  upon  a 
RCRA  Facility  Investigation  (“RFI”) 
which  has  been  prepared  by  defendants. 
In  addition,  defendants  will  pay  a  civil 
penalty  of  $100,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  MTD 
Products,  Inc.,  and  Columbia 
Manufacturing  Company,  Inc.,  DOJ  No. 
90-5-1-1-3592. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Attn:  Karen  Goodwin, 
AUSA  U.S.  Attorney’s  Office,  1550 
Main  St.,  room  533,  U.S.  Courthouse, 
Springfield.  MA  01103;  the  Region  1 
Office  of  the  Environmental  Protection 
Agency,  Attn:  Michael  Wagner, 

Assistant  Regional  Counsel,  U.S. 
Environmental  Protection  Agency, 
Region  I  J.F.  Kennedy  Federal  Building, 
Boston,  MA  02203-2211;  and  at  the 
Consent  Decree  Library,  1120  G  Street 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $18.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library, 
lohn  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-16198  Filed  7-8-93;  8:45  am) 
BILUNG  CODE 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  United  States  v. 
Pacific  Coast  Producers,  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
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given  that  a  proposed  consent  decree  In 
United  States  v.  Pacific  Coast 
Producers,  Inc.,  Civil  Action  No.  03- 
1048-OFLr>JFM,  was  lodged  on  June  28, 
1993,  with  the  United  States  District 
Court  for  the  Eastern  I^rlct  of 
California.  Pacific  Coast  Producers,  Inc. 
owns  and  operates  a  can  manufacturing 
facility  located  in  Lodi,  California,  at 
which  volatile  organic  compoimds 
(VOCs)  are  emitted.  The  proposed 
consent  decree  requires  the  defendant  to 
pay  a  dvil  penalty  of  $100,500  and  to 
comply  with  Rule  409.6  of  the  federally- 
enforceable  Califmnia  State 
Impleromtation  Plan.  The  Complaint  In 
this  action  allied  that  Pacific  Coast 
Producers.  Inc  violated  Rule  409.6  by 
using  an  end-sealing  compound  that 
exce^ed  the  VOC  limit  specified  in  the 
Rule. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
horn  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Cements  should  be 
addressed  to  the  Assistant  Attcwney 
General  for  the  Environment  and 
Natural  Resource  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Pacific 
Coast  Producers,  DOJ  Ref.  #90-5-2-1- 
1681. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
California,  suite  500, 555  Capitol  Mall, 
15th  Floor,  Sacramento,  California 
95814;  the  Region  DC  Office  of  the 
Environment^  Protection  Agency,  75 
Hawthorne  Street.  San  Francisco, 
California  94105;  and  at  the  Consent 
Decree  Library.  1120  G  Street  NW.. 
Washington.  DC  20005.  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
horn  the  Consent  Decree  Library,  1120 
G  Street  NIV.,  4lh  Floor,  Washington. 

DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amoiint  of  $2.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-16199  Filed  7-8-93;  8:45  am] 
BILUNQ  CODE  4410-01-11 


Antitrust  Division 

(Civil  Action  No.  93-0530  (TFH),  D.O.C.] 

United  States  v.  USAir  Group,  Inc.; 
Pubiic  Comments  and  Response  on 
Proposed  Final  Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16  (b)-(b). 


the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  States  v. 

USAir  Group,  Inc.,  Civil  Action  No.  93- 
0530  (TFH),  United  States  District  Court 
for  the  District  of  Columbia,  together 
with  the  response  of  the  United  States 
to  the  comments. 

Copies  of  the  response  and  the  public 
comments  are  available  on  request  for 
inspection  and  copying  in  room  3233  of 
the  Antitrust  Division,  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue.  NW., 

Washington,  DC  20530,  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
District  of  Columbia,  United  States 
Courthouse,  Third  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20001. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
Introduction 

Pursuant  to  section  2(d)  of  the 
Antitrust  Proradures  and  Penalties  Act, 
15  U.S.C  16(d)  (the  "APPA”  or 
“Tunney  Act”),  the  United  States 
responds  to  public  comments  on  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  dvil  antitrust  proceeding. 

This  action  began  on  March  15. 1993, 
when  the  United  States  filed  a 
Complaint  alleging  that  a  proposed 
partial  integration  of  operations  between 
USAir  Group,  Inc.  ("USAir”)  and  British 
Airways  Pic  ("BA"),  which  included  a 
pmchase  by  BA  of  some  of  USAir’s 
stodc,  would  violate  section  7  of  the 
aayton  Act  (15  U.S.C  18).  The 
Complaint  alleges  that  the  efiect  of  the 
transaction  may  be  substantially  to 
lessen  competition  in  the  provision  of 
scheduled  airline  passenger  service  and 
nonstop  scheduled  airline  passenger 
service  in  various  U.S.-London  dty  pair 
markets.  Both  USAir  and  BA  provide 
such  service. 

The  Complaint  seeks  an  order 
directing  USAir  to  divest  all  authority  it 
holds  to  provide  nonstop  scheduled 
airline  passenger  service  between  the 
United  States  and  London.  That 
authority  consists  of  the  right  to  provide 
service  to  and  from  London’s  Gatwick 
airport  from  three  U.S.  gateways, 
Baltimore.  Philadelphia  and  Charlotte. 

Simultaneously  with  the  filing  of  the 
Complaint,  the  United  States  filed  a 
proposed  Final  Judgment,  a  Competitive 
Impact  Statement  ("CIS”)  and  a 
Stipulation  signed  by  USAir  for  entry  of 
the  proposed  Final  Judgment.  The 
propos^  Final  Judgment  resolves  the 
antitrust  violation  alleged  in  the 
complaint  by  imposing  on  USAir  the 
absolute  obligation  to  divert  the  three 


London  route  authorities  within  a 
prescribed  and  limited  time  frame. 

As  required  by  the  APPA,  on  March 

25. 1993,  USAir  filed  with  this  Court  a 
description  of  written  and  oral 
communications  on  its  behalf  within  the 
reporting  requirements  of  section  15(g) 
of  the  APPA.  A  summary  of  the  terms 
of  the  proposed  Final  Judgment  and  QS, 
and  directions  for  the  submission  of 
written  comments  relating  to  the 
proposal  were  published  in  the 
Washington  Post  for  seven  days  over  a 
period  of  two  weeks  beginning  March 

21. 1993.  The  proposed  Final  Judgment 
and  QS  were  published  in  the  Federal 
Register  on  March  30, 1993.  58  FR 
16698  (1993). 

The  60-day  period  for  public 
comments  commenced  on  March  31, 
1993  and  expired  on  May  29, 1993.*  The 
United  States  received  four  comments 
on  the  proposed  Final  Judgment  Two  of 
the  comments  were  from  competing 
airlines.  American  Airlines,  Inc. 
(“American”),  and  Deha  Air  Lines,  Inc. 
(“Delta”),  both  of  whom  had  vigorously 
opposed  a  USAir-BA  Joint  venture 
before  the  Department  of  Transportation 
(“DOT”).*  Comments  were  also  filed  by 
Continental  Airlines,  Inc. 
(“Continental”),  and  a  group  designated 
the  Raleigh-Duiham  Parties.  In  addition. 
USAir  submitted  comments  responding 
to  some  of  the  comments  made  by  other 
commenters.  All  of  those  comments  are 
being  filed  with  the  Court  along  with 
this  response. 

I.  Legal  Standards  Governing  the  Court's 
PubUc  Interest  Determination 

The  procedural  requirements  of  the 
Tunney  Act  are  intended  to  eliminate 
secrecy  from  the  consent  decree  process, 
to  ensure  that  the  Justice  Department 
has  access  to  information  firom  the 
widest  spectrum  of  persons  with 
knowledge  of  the  issues  bearing  on  the 
consent  decree,  and  to  create  a  public 
record  of  the  reasoning  behind  the 
government’s  consent  to  the  decree. 
Hearings  on  RR.  9703,  H.R.  9947,  and 
S.  782,  Consent  Decree  Bills  Before  the 
Subcom.  on  Monopolies  and 
Commercial  Law  of  the  House  Judiciary 
Committee,  93d  Cong.  1st.  Sess.  40 
(1977)  (hereinafter  “Hearings”) 
(Statement  of  Senator  Tunney).  See  also 
United  States  v.  Western  Electric  Co., 


'  The  United  Slates  has  treated  as  timely  all 
comments  it  received  up  to  the  time  of  the  filing 
of  this  response. 

^  DOT  reviewed  the  transaction  to  detennine  its 
effect  on  USAir’s  U.S.  citizenship  (see  49  U.S.C. 
App.  §$1301  and  1371).  The  paities  were  also 
required  to  obtain  DOT  approval  for  their  wet-lea$a 
and  code-sharing  operations  (see  14  CFR  part  207). 
The  review  of  Uie  transaction’s  compliance  with  the 
federal  antitrust  laws,  however,  is  the  responsibility 
of  the  Department  of  )ustice. 
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seeking  DQTs  approval  for  the 
propo^  sale  of  its  three  London 
gateway  authcvities  is  that  the  prc^>08ed 
Final  J^gment  requires  DOT  to  approve 
the  sales.*  Continental.  Delta,  and  tiie 
Raleigh-Durham  Parties  correctly  assert 
that  such  an  argument  has  no  basis  in 
law  or  in  the  language  of  the  proposed 
Final  Judgment,  but  suggest  that  the 
proposed  Final  Judgment  be  clarified  to 
ensure  that  DOT’S  route  transfer 
authority  is  in  no  way  constrained. 
American  likewise  asserts  that  the 
proposed  Final  Judgment  cannot,  as  a 
matter  of  law.  constraing  DOTs 
authority,  but  it  nonetheless  suggests 
that  all  references  to  a  sale  of  USAir’s 
routes  be  deleted  to  eliminate  any 
implication  that  USAir  has  been  given 
a  right  to  sell  the  routes.  Comments  of 
American  at  14.  In  its  comments.  USAir 
states  that  the  other  commoiters  have 
misread  as  legal  contentions  the  policy 
arguments  it  made  before  DOT.  and  it 
acknowledges  that  the  proposed  Final 
Judgment  does  not  limit  DOTs 
authority  with  regard  to  any  proposed 
route  sale. 

Section  IV.B  of  the  proposed  Final 
Judgment  ex{Hessly  acknowledges  the 
requirement  that  I)OT  approve  any 
transfer  and  anticipates  t^t  DOT  might 
approve,  disapprove,  or  dismiss  a 
petition  by  USAir  for  approval  of  a 
proposed  sale.  USAir’s  ultimate 
obligation  und^  the  proposed  Final 
Judgment  is  to  divest  its^  of  the  route 
authority:  failing  a  sale  timely  made. 
USAir  must  return  the  authority  it  holds 
to  DOT  to  do  with  as  it  shall  determine. 
Nothing  in  the  proposed  Final 
Judgement  is  intended  to  or  would  act 
to  limit  DOT’S  authority. 

In  matters  involving  enforcement  of 
the  antitrust  laws  in  d^e  airline  industry, 
the  Department  of  Justice 
(“Department”)  generally  confers  with 
DOT.  and  in  this  case  it  did  so  both 
prior  to  and  following  the  filing  of  the 
Complaint  and  proposed  Final 
Judgment.  DOT  does  not  understand  the 
proposed  Final  Judgment  to  limit  its 
authority.  USAir  followed  normal 
procedures  in  seeking  DOT  approval  for 
its  proposed  sale  of  its  three  London 
route  authorities.  DOT  recently  issued 
an  order  dismissing  USAir’s 
applications  to  sell  its  Philadelphia  and 
Baltimore  routes,  and  it  is  considering, 
along  with  other  proposed  dispositions, 
the  proposed  sale  of  USAir’s  Charlotte 
authority.  U.S.  Department  of 
Transportation  Order  93-6-6.  June  4, 
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1993.  In  shmt,  DOT  is  exercising  its 
authority  as  it  sees  fit. 

B.  Jurisdiction  of  the  Court  Over  USAir 
as  a  Partner  in  a  Joint  Venture 

American  erroneously  contends  “no 
cause  of  action  under  section  7  of  the 
Clayton  Act.  as  pled  by  the  United 
States,  lies  against  USAir.”  Comments 
of  American  at  4.  American 
characterizes  USAir  as  the  “acquired” 
entity  in  a  transaction  concerning  which 
it  contmids  only  BA  can  be  held  to  have 
violated  the  Act.  American’s  statements 
are  errtmeous;  USAir  is  both  an 
acquired  and  acquiring  entity  in  this 
transaction. 

USAir.  as  a  party  to  a  Joint  venture 
with  BA.  is  acquiring  a  share  of  a  Joint 
enterprise  that  clearly  brings  its  actions 
within  the  board  sweep  of  section  7. 
Section  7  is  not  limited  to  a  proscription 
of  full  mergers  or  stock  purchases. 
Rather,  with  its  broad  reach,  it  extends 
to  firms  that  may  attempt  through  a  Joint 
venture  to  effect  the  firms’  partial 
integration. > 

“The  statute  imposes  no  specific 
method  of  acquisition.  It  is  prinmrily 
concerned  with  the  end  result  of  a 
transfer  (‘by  means  of  purchase, 
assignment,  lease,  license,  or  otherwise’] 
of  a  sufficient  part  of  a  bundle  of  legot 
rights  and  privileges  from  the 
transferring  person  to  the  acquiring 
person  to  give  the  transfer  economic 
significance  and  the  proscribed  adverse 
‘effect.’”  United  Statw  v.  Columbia 
Pictures  Corp.,  189  F.  Supp.  153. 182 
(S.D.N.Y.  1960}  (emphasis  supplied). 
American  itself  characterizes  this  Joint 
venture  as  a  “strategic  alliance  of  the 
two  carries,  (sic)  intended  to  operate 
ultimately  as  one  carrier.”  Comments  of 
American  at  8.*  The  Joint  operations, 
described  in  Paragraph  16  of  the 
Complaint,  include  “code-sharing” 
operations,  pursuant  to  which  each  of 
the  carriers  invcdved  grants  the  other  the 
right  to  hold  out  its  flights  under  the 
first  carrier’s  name  and  airline 
designator  code.  USAir  also  is  acquiring 
similar  rights  through  the  integration  of 
advertising,  scheduling  and 
reservations,  referred  to  in  Paragraph  16 
of  the  Complaint.  BA  will  contribute  to 
the  USAir  system  international  service 
at  an  important  USAir  hub  that  does  not 
now  offer  USAir  consumers  such 
service.  The  carriers’  agreement  to 
conduct  joint  operations  also  includes  a 
“wet-lease”  agreement  whidi  obligates 
USAir  to  operate  service  for  BA  in  the 
Charlotte-I^ndon,  Pittsburgh-London 


No.  91-5263.  dip  op.  at  11-15  (D.C  Cir. 
May  28, 1993);  United  States  v. 

American  Tel.  and  Tel.  Co.,  552  P. 

Supp.  131, 148  P.D.C  1982),  af^dsub 
nom.  Maryland  v.  United  States,  460 
U.S.  1001  (1963). 

The  issue  in  a  Tunney  Act  proceeding 
is  whether  the  relief  provided  by  the 

interest.  Ahhou^  the ’Tunney  Act 
recmiies  the  Court  to  make  an 
independent  determinaticm  that  a 
decree  is  in  die  public  interest,  the 
Court’s  role  is  limited.  Congress 
intended  to  preserve  the  viability  of  the 
consent  decree  process  by  avmding 
lengthy  and  protracted  Judicial 
proceedings,  and  therefore,  “[t)he 
balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in 
the  first  instance,  to  the  discretion  of  the 
Attorney  General.”  United  States  v 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.  1981);  United  States  v  National 
Broadcasting  Co.,  449  F,  Supp.  1127 
(C.D.  Cal.  1978).  Underscoring  the 
“deferential  diaracta  oi  the  inquiry.” 
the  Circuit  Court  in  United  States  v 
Western  Electric  Co.,  Na  91-5263.  Slip 
op.  at  12  (D.C.  Cir.  May  28, 1993) 
reitmted  its  earlier  ccmclusion  that: 

(tjhe  court  should  bear  in  mind  the 
flexibility  of  the  public  interest  inquiry:  the 
court’s  function  is  not  to  determine  whether 
the  resulting  amy  oi  rights  and  liabilities  “is 
one  that  will  best  serve  society,’*  but  only  to 
conflim  that  the  resulting  ’’settlement  is 
‘within  the  reaches  of  the  public  interest.’  ” 

Western  Electric  Co.,  900  F.2d  at  309 
(emphasis  in  wginial)  (dtii^  and 
quoting  United  States  v.  Bechtel  Coip., 
648  F.2d  660. 666  (9tii  Cir.  1981)  in  turn 
quoting  United  States  v.  Cillettee  Co., 
406  F.  Supp.  713, 716  (D.  Mass.  1975). 

II.  Public  Comments 

A.  Effect  of  the  Proposed  Final 
Judgment  on  DOT  Authority 

CommMits  have  suggested  that  the 
Final  Judgment  could  be  read  to  alter  or 
restrict  the  authority  of  the  DOT  to 
approve  the  transfer  of  the  international 
route  authority  that  USAir  would  be 
required  by  the  Final  Judgment  to 
divest.^  Comments  of  Delta  at  2,  5-10; 
Comments  of  Continental  at  3.  5; 
Comments  of  American  at  11-13; 
Comments  of  Raleigh-Durham  Parties  at 
2, 8.  According  to  the  commenters,  one 
of  the  arguments  USAir  has  advanced  in 

*  Any  sale  or  transfer  of  international  airiine  rants 
authority  must  bs  approved  by  the  DOT  pursuant 
to  49  U.5.C.  App.  1371(h).  The  proposed  Final 
Judgment  anticipates  sudi  review,  and  expressly 
provides  that  USAir’t  tisse  period  tor  divestiiq  its 
London  raulaa  shail  be  toU^  while  DOT  ie 
considering  aay  proposed  sale  presented  to  It  by 
USAir.  Propos^  Fi^  tudgmeol  Section  IV.B. 


*  USAir  agreed  when  it  stipulated  to  the  entry  of 
the  Final  Judgment  that  H  would  be  bound  by  die 
proposed  Judgment's  terms  through  die  review  and 
approval  procesa,  uid  it  has  begun  efforts  to  elfoct 
the  prescribed  divMtituros. 


•  See,  e.g..  United  States  v.  ^nn-Otin  Chemical 
Co..  378  U.S.  158, 167-72  (1964). 

'Neither  does  American  dispute  that  the  joint 
venture  would  have  an  anticompetitive  effect 
Comments  of  American  at  15. 


36998 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


and  Baltimore-London  markets,  in 
exchange  for  which  USAir  %vill  acquire 
from  BA  the  right  to  receive  a  share  of 
the  profits  on  those  routes.  In  all.  the 
Complaint  alleges  a  more  than  adequate 
basis  for  naming  USAir  as  a  defendant 
based  upon  its  partnership  in  the  joint 
venture. 

C.  The  Necessity  for  and  Timing  of  the 
Relief  Mandated  by  the  Proposed  Final 
Judgment 

American  suggests  that,  because  the 
USAir-BA  Stock  Purchase  Agreement 
provides  that  USAir  sell  or  relinquish 
its  three  London  routes,  it  was 
unnecessary  for  the  United  States  to 
seek  the  divestiture  that  would  be 
mandated  by  entry  of  the  proposed 
Final  Judgment.  Comments  of  American 
at  6.  llie  USAir-BA  agreement, 
however,  is  a  private  and  prospective 
arrangement  that  could  be  changed  at 
any  time  by  private  agreement  between 
BA  and  USAir.  Hie  parties  well  could 
have  foimd,  for  example,  that  their 
mutual  interest  would  best  be  served  by 
the  delay  of  the  entry  of  a  new 
competitor  to  their  jointly  provided 
services.  Where  the  divestiture  that 
would  cure  a  competitive  problem  is 
prospective  and  not  otherwise 
enforceable  by  the  Courts,  it  has  been 
the  longstanding  policy  of  the 
Department  to  insist  on  the  entry  of  a 
court  order  to  effect  such  divestiture. 

The  consent  decree  strictly  limits 
USAir’s  discretion  as  to  the  sale  of  the 
route,  providing  the  Department 
absolute  discretion  to  disapprove  the 
purchaser  and  terms,  and  requiring  that 
the  routes  be  relinquished  if  the 
prescribed  deadline  is  not  met.  It  was 
clearly  not  in  USAir’s  interest  to 
irrevocably  commit  to  divestiture  or  to 
give  up  so  much  control  over  the 
divestiture  process.  In  fact,  USAir 
sought  to  avoid  this  antitrust 
enforcement  action  and  the  consequent 
divestiture  relief.  USAir’s  agreement  to 
stipulate  to  the  proposed  Final 
Judgment  was  made  contingent  upon 
the  United  States  concluding  that, 
without  the  required  divestiture,  the 
proposed  transaction  with  BA  would 
violate  the  antitrust  laws. 

Having  urged,  on  one  hand,  that  the 
decree  is  unnecessary,  American  urges, 
on  the  other  hand,  that  the  already  short 
time  period  for  effecting  the  required 
divestiture  should  be  further  shortened. 
Comments  of  American  at  15-16.  The 
proposed  Final  Judgment  requires 
USAir  to  divest  or  return  to  DOT  each 
of  its  three  London  routes  within  45 
days  after  it  begins  to  operate  code¬ 


sharing  service  %vith  BA  over  that 
route.' 

As  discussed  at  page  7  of  the  CHS.  the 
competitive  harm  threatened  by  the 
US^-BA  agreements  results  ^m  the 
elimination  of  each  carrier’s  incentive  to 
compete  independently  with  the  other. 
Hie  loss  of  incentive  on  any  given  route 
results  bum  the  combination  of  BA’s 
stock  ownership  and  the  carriers’  joint 
operations.  Accordingly,  the  proposed 
Final  Judgment  would  not  require 
USAir  to  divest  a  route  authority  until 
after  it  initiated  joint  operations  with 
BA  on  that  route. 

Until  joint  operations  begin  over  a 
given  gateway,  the  carriers  will  continue 
to  have  some  incentive  to  compete 
independently  over  that  gateway.  Thus, 
requiring  USAir  to  stop  offering 
independent  service  before  it  begins 
participating  in  the  joint  service  could 
needlessly  reduce  existing  competition. 
Moreover,  as  noted  at  page  9  of  the  CIS, 
the  initiation  of  joint  USAir-BA  service 
will  produce  procompetitive 
efficiencies.*  By  tying  the  obligation  to 
divest  to  the  initiation  of  the 
procompetitive  operations,  the  proposed 
Final  Judgment  preserves  the 
independent  competition  of  USAir  until 
the  new,  procompetitive  joint  service 
begins  to  be  offered.* 

D.  American’s  Allegation  of  Misconduct 
by  the  United  States 

American  makes  the  reckless  and 
irresponsible  allegation  that  the 
settlement  in  this  case  was  the  result  of 
an  improper  backroom  deal  between  the 
United  States  and  USAir.  American 
asserts  that  this  settlement  in  no  way 
adversely  affects  any  interest  of  USAir, 
and  that  it  in  fact  benefits  USAir.  This 
benefit,  American  speculates,  is 
consideration  for  USAir’s  agreement  to 
settle  in  United  States  v.  Airline  Tariff 
Publishing  Co.,  Civil  Action  No.  92- 
2854  (GHR)  P.D.C).  American’s 
contention  is  entirely  groundless,  as 
American  knows.'* 


’  American  suggests  that  the  proposed  Final 
Judgment's  definition  of  "code^baring  service" 
sh(^d  be  clarified  to  include  wet-leasing 
operations.  Comments  of  American  at  15,  n.1.  There 
is  no  need  for  clarification,  as  such  op«ations  are 
clearly  included  within  the  definition  as  written. 

'American  comments  elsewhere  that  the  only 
effective  relief  for  the  violation  alleged  is 
divestiture  by  BA  of  its  USAir  stock,  because  the 
stock  acquisition  was  one  of  the  causes  of  the 
section  7  violation  alleged.  Commmts  of  American 
at  8.  Hm  analysis  at  pages  8-9  of  the  CIS 
demonstrates,  however,  that  the  proposed  relief  is 
a  superitn  outcome  berause  it  preserves  the  pro- 
competitive  effects  of  the  transaction  while 
eliminating  the  anticompetitive  effects. 

*The  vigorous  opposition  of  American  and  other 
competitors  to  the  J^t  venhire  testifies  to  the 
venture's  likely  procompetitive  effects. 

**  Indeed,  American's  accusations  so  lack  any 
reasonable  basis  that  sanctions  under  Rule  11  of  the 


First,  the  premise  upon  which 
American’s  theory  is  based — that  USAir 
somehow  benefit  from  this  settlement 
apart  fr’om  resolution  of  this  case — is 
wholly  false.  American  asserts,  based  | 

upon  the  above-discussed  criticisms  of  i 

the  decree,  that  the  United  States  knew  ' 

or  should  have  known  that  this  Court  I 

has  no  jurisdiction  under  section  7  over 
USAir  and  that  the  proposed  Final 
Judgment  was  intended  by  the  United 
States  and  USAir  to  advantage  USAir  by 
limiting  DOT’S  jurisdiction.  In  fact,  as 
discussed  above,  this  Court  does  have 
jurisdiction  over  USAir,  and  DOT’S 
authority  is  in  no  way  limited  by  the 
proposed  Final  Judgment.  USAir  would 
not  have  stipulated  to  its  entry  by  the 
Court  were  the  United  States  not  to  have 
fovmd  an  antitrust  violation  here. 

American,  along  with  USAir  and  most 
other  major  U.S.  airlines,  are  defendants 
in  U.S.  V.  ATP,  a  case  in  which  it  is 
alleged  that  the  airlines  engaged  in 
extensive  price-fixing  activities.  Two  of 
the  airline  defendants,  USAir  and 
United,  agreed  to  the  terms  of  a 
proposed  Final  Judgment  shortly  before 
the  complaint  was  filed  in  that  case  on 
December  21, 1992.  *1116  circumstances 
surrounding  the  ATP  settement,  which 
are  well  known  to  American,  provide  no 
basis  for  any  suspicion  that  USAir’s 
decision  to  settle  was  anything  less  than 
prudent,  and  based  on  the  merits  of  that 
case.  American  actively  participated 
throughout  the  joint  settlement 
negotiation  process  that  produced  what 
American  now  implies  was  an 
extraordinary  settlement.  That 
settlement,  however,  was  sufficiently 
reasonable  in  the  eyes  of  American  for 
it  to  have  expressed  to  the  United  States 
that  it  was  seriously  considering 
acceptance  of  its  terms.  In  any  case, 
whatever  American’s  reasons  were  for 
rejecting  the  ATP  settlement,  another 
defendant  besides  USAir,  United, 
accepted  it.  American  alleges  no 
backroom  deal  involving  United. 

Moreover,  United,  like  American, 
aggressively  opposed  the  USAir-BA 
transaction  before  DOT.  The  actions  of 
the  airlines,  including  American, 
demonstrate  that  the  ATP  settlement 
was  a  reasonable  one  based  entirely  on 
the  merits  of  that  case  alone." 


*rhe  Department  has  carefully 
consider^  each  of  the  comments  it 
received.  Nothing  in  the  comments  has 


Federal  Rules  of  Civil  Procedure  would  be 
appropriate  were  the  rule  applicable  to  comments 
filed  under  the  Tuimey  Act 
’'Curiously,  although  Amaican  is  actively 
opposing  the  settlement  in  U.S.  v.  ATP.  it  hu  not 
rai^  this  allegation  in  the  pending  Tunney  Act 
proceeding  involving  that  settlement 


in.  Conclusion 
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altered  the  United  States's  conclusion 
that  the  proposed  Final  Judgment  is  in 
the  public  interest. 

In  consmiting  to  the  decree,  the 
government  has  upheld  its  duty  to  the 
public.  The  decree  provides  relief 
entirely  adequate  to  redress  the  harm 
caused  by  d^ndants*  conduct,  and  still 
preserve  die  procompetitive  benefits  of 
the  underlying  transaction.  Entry  of  the 
decree  is  in  the  public  interest. 

Respectfully  submitted, 

Anne  K.  Bingaman, 

Assistant  Attorney  General. 

John  W.  Qariii, 

Deputy  Assistant  Attorney  General. 

Constance  K.  Robinson. 

Deputy  Director  of  Operations. 

Mark  C  Schechter, 

Roger  W.  Pones, 

Robert  D.  Young,  DC  Bar  i  248260, 

Attorneys,  Transportation,  Energy,  and 
Agriculture  Section,  Antitrust  Division,  U.S. 
Department  of  Justice,  555  Fourth  Street,  NW., 
(202)307-6318. 

Dated:  June  23, 1993. 

Certificate  of  Swvice 

I  hereby  certify  that  I  have  caused  a 
copy  of  the  foregoing  United  States 
Response  to  Public  ^mments  to  be 
served  upon  Charles  F.  Rule,  Covington 
k  Burling,  1201  Pennsylvania  Avenue. 
NW.,  W^ingttm,  DC  20044  by  first 
class  mail,  postage  pre-paid. 

Dated:  June  23, 1993. 

Robert  D.  Young,  D.C.  Bar  #  248260, 
Transportation,  Energy,  and  Agpculture 
Section,  Antitrust  Division,  U.S.  Department 
of  Justice,  555  Fourth  Street,  NW., 

Washington,  DC 20001,  (202)307-6318. 

Shaw,  Pittman,  Potts  k  Trowbridge,  a 
Partner^p  Including  Professional 
CorporatitHis,  2300  N  Street,  N.W., 
Washington,  D.Q  20037,  (202)  663-8060, 
Facsimile  (202)  663-8007 
George  P.  Tto«vbridge,  1916-1969, 1501  Farm 
Credit  Drive,  McLean,  Virginia  22102, 
(703)  790-7900,  Facsimile  (703)  821- 
2397 

May  28, 1993 
By  Messenger 
Mark  C  S(±achter, 

Chief,  Traitsportation,  Energy  and 

Agriculture  Section,  Antitrust  Division, 
Judiciary  Center  Building,  555 — 4th  St., 
NW.,  room  9104,  Washington,  DC  20001. 
Re:  Comments  on  Proposed  Final  Jud^noent, 
Stipulation  an4  Competitive  Impact 
Statement  In  U.S.  v.  USAir  Croup,  Civil 
Action  No.  93-0530. 

Dear  Mr.  Schechter:  Pursuant  to  the 
Antitrust  Procedures  and  Penalty  Act  and  the 
Notice  of  Proposed  Final  Judgment  published 
on  March  30, 1993  in  the  FedOTal  Register 
(58  FR 16698),  Delta  Air  Lines,  Inc.  hmby 
submits  conunents  regarding  the  proposed 
Final  Judgment,  Stipulation  and  Competitive 
Impact  Statement  Bled  with  die  United  States 


District  Court  for  the  District  of  Columbia  by 
the  United  States  Department  of  Justice  in 
United  States  v.  USAir  Group,  btc..  Chril 
Actioo  Na  93-053a 

Respectfully  submitted. 

Robert  E.  Cohn. 

Counsel  for  Delta  Airlines,  Inc. 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
of  America,  Plaintiff,  v.  USAIR,  Group. 
Inc.,  Defendant.  Civil  Action  No.  93 
0530. 

Comments  of  Delta  Air  Lines,  Inc. 

Ck)mmunications  with  respect  to  this 
document  should  be  addressed  to: 

Don  M.  Adams,  Assistant  Vice  Presidem. 
Associate  General  Counsel,  Law 
Department.  DELTA  AIR  LINES,  INC..  1030 
Delta  Boulevard,  Atlanta,  Georgia  30320, 
(404)  715-2444,  and 

D.  Scott  Y(Ae,  Vice  President-Government 
Affairs,  DELTA  AIR  LINES,  INC.  1629  K 
Street,  NW.,  suite  501  Washington,  DC 
20006  (202)  296-6464 

Robert  E.  Cohn.  SHAW  PITTMAN  POTTS  k 
TROWBRIDGE.  2300  N  Street,  NW., 
Washington,  DC  20037,  (202)  663-8060, 
Attorneys  for  Delta  Air  lines,  Inc. 

May  28, 1993. 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
of  America,  Plaintiff,  v.  USAIR,  Ooup, 
Inc.,  Defendant.  Qvil  Action  No.  93 
0530. 

Comments  on  Delta  Air  Lines,  Inc. 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act  and  the  Notice 
published  in  the  Federal  Register  on 
March  30, 1993  (58  FR  16698)  Delta  Air 
Lines,  Inc.  ("Delta")  hereby  files  these 
Comments  on  the  proposed  Final 
Judgment,  Stipulation  and  Competitive 
Impact  Statement  ("Consent  Decree") 
submitted  in  connection  with  the  above- 
referenced  civil  antitrust  lawsuit 
challenging  the  proposed  transaction 
between  USAir  Group.  Inc.  and  British 
Airways,  PLC. 

The  Justice  Department  brought  this 
civil  antitrust  lawsuit  because  it 
determined  that  the  substantial  equity 
investment  by  British  Airways  in  USAir 
and  the  proposed  integration  of  the  two 
airlines'  services  would  substantially 
lessen  competition  in  various  relevant 
markets,  including  markets  between 
cities  and  metropolitan  areas  in  the 
Northeastern  and  Mid- Atlantic  regions 
of  the  United  States  and  London,  and 
nonstop  scheduled  airline  passenger 
service  between  Philadelphia  and 
London  and  between  Baltimore/ 
Washington  and  London.  The  proposed 
Consent  Decree  would  resolve  the 
lawsuit  by  requiring  USAir  to  divest  or 
relinquish  all  of  its  U.S.-London 
authority,  including  its  authority  to 


provide  sdieduled  airline  passen^ 
service  to  London  finm  Philadelmia. 
Baltimore/Washinrton  and  Charlotte. 

For  the  reasons  discussed  below, 

Delta  opposes  the  proposed  Final 
Judgment  to  the  extent  that  it  purports, 
implies  or  infers  or  can  be  us^  in  suc^ 
a  way  to  purport,  imply  or  infer  that  the 
Final  Judging  in  any  way  supersedes, 
diminishes,  reduces  or  alters  any  of  the 
powers,  rights  or  responsibihties  vested 
in  the  Ifepaitment  of  Transportation 
(“DOT”)  to  take  appropriate  action  with 
respect  to  USAiris  U.S.-London  routes 
under  the  pubfic  interest  standards  and 
requirements  of  the  Federal  Aviation 
Act  of  1958,  as  amended.  Specifically, 
Delta  requests  that  the  Final  Judgment 
be  amended  as  set  forth  below  to 
preclude  any  such  interpretations,  in 
support  of  its  position.  Delta  states  the 
following: 

Delta  ordinarily  would  be  reliictant  to 
participate  in  a  proceeding  of  this 
nature  involving  an  antitrust  lawsuit 
brou^t  by  the  U.S.  Department  of 
Justice  in  a  matter  in  v^icb  Delta  is  not 
a  party.  However,  Delta  has  a  substantial 
interest  in  replacing  USAir’s  U.S.- 
London  authority  which  is  the  subject  of 
this  lawsuit.  In  this  connection,  Delta 
has  filed  an  application  with  the 
Department  of  Transportation  seeking 
the  issuance  of  a  certificate  of  public 
convenience  and  necessity  whidi  would 
authorize  Delta  to  provide  scheduled 
combination  (passenger,  cargo  and  mail) 
foreign  air  transportation  between  Salt 
Lake  City  and  London  and  further 
requested  the  designation  of  Salt  Lake 
City  as  a  U.S.-gateway  to  London  in  heu 
of  either  Baltimore  or  Charlotte,  hi 
addition  to  Delta’s  application,  other 
applications  have  been  filed  to  replace 
USAir’s  U.S.-London  services,  including  ^ 
so-called  "route  transfer’’  applications 
filed  by  USAir-United,  USAir- 
Northwest,  and  USAir-Nashville  in 
which  the  applicants  request  DOT 
approval  of  agreements  which  purport 
to  sell  USAir's  authorities  and  have 
them  transferred  to  other  cities. 

In  connection  with  the  so-called 
"route  transfer”  applications,  USAir  and 
certain  of  the  other  joint  applicants 
before  the  DOT  have  miscnaracterized 
and  misrepresented  the  proposed  Final 
Judgment  in  their  pleadings  with  the 
DOT.  Thus,  USAir  and  Nashville  and 
USAir  and  Northwest  have  filed  joint 
DOT  pleadings  asserting  that  DOT  is 
required  to  approve  the  USAir  route 
transfer  applications  because:  (1)  The 
route  transfer  applications  are 
"governed  by  a  consent  decree  between 
USAir  and  t^  United  States"  (Joint 
Reply  of  Northwest  Airlines  and  USAir 
in  DOT  Docket  48761  filed  May  5, 1993, 
a  copy  of  which  is  attached  hereto. 
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emphasis  added);  (2)  the  antitrust 
consent  decree  “protects  USAir’s  right 
to  divest  its  assets  for  the  highest  value 
it  can  c^tain"  (/d.);  (3)  that  “for  the 
Department  now  to  deprive  USAir  of 
this  right  would  be  utterly  inconsistent 
with  the  provisions  of  the  agreement 
reached  ^tween  the  United  States  and 
USAir  and  with  fundamental 
competition  policy"  (Id):  and  (4)  that 
USAk  has  an  unqualified  right  to  sell 
each  of  its  routes  and  that  denial  or 
disapproval  of  the  route  transfer 
applications  (or  consolidation  of  the 
proposed  route  transfers  in  a  larger 
comparative  proceeding  in  whi(^  the 
Department  would  select  carriers  and 
gateways  for  USAir’s  London  routes) 
would  “strip  USAir  of  the  right  to  sell 
these  assets”  (Id). 

These  assertions  go  far  beyond  the 
scope  or  intent  of  the  Consent  Decree. 
While  the  Department  of  Justice  has  the 
authority  to  file  lawsuits  and  seek 
remedial  measures  to  redress  anti¬ 
competitive  transactions,  the  EXDT  has 
the  authority  under  the  Federal  Aviation 
Act  with  respect  to  the  public  interest 
in  approving  or  disapproving  route 
transfer  applications  or  deciding  how, 
when  and  under  what  procedures  for 
foreign  air  transportation  rights  should 
be  apportioned  among  U.S.  carriers. 
Thus,  the  Consent  Decree  cannot 
supersede,  alter  or  impair  DOT’S 
authority  to  take  action  it  deems 
appropriate  and  consistent  with  the 
public  interest  and  the  public 
convenience  and  necessity.  USAir’s 
DOT  filing  clearly  imply  the  DOT’S 
authority  has  been  (or  more  correctly, 
will  be)  curtailed  if  the  Final  Judgment 
is  issued  without  amendment. 

First,  at  the  time  these  statements 
were  made  and  contrary  to  the 
assertions  contained  in  the  DOT 
pleadings,  there  was,  in  fact,  no  final 
Consent  Decree  that  governed  the 
divestitiue  of  USAir’s  London  routes. 
Second,  USAir’s  DOT  pleading  clearly 
conveyed  the  implication  that  the 
Justice  Department  intended  the 
Consent  Decree  to  strip  the  Department 
of  Transportation  of  jurisdiction  under 
the  Federal  Aviation  Act  to  take 
appropriate  action  with  respect  to 
USAir’s  London  routes. 

Certain  ambiguous  language  in  the 
Competitive  Impact  Statement  and  the 
Final  Judgment  may  have  inadvertently 
provided  a  basis  for  allowing  USAir  to 
mischaracterize  the  intent  of  the 
Consent  Decree.  Thus,  USAir  has  argued 
that  part  IV  of  the  Consent  Decree 
granted  USAir  a  protected  45-day  right 
to  sell  its  routes  and  asserted  to  the  DOT 
that  “if  the  Department  (DOT)  were  to 
disapprove  a  proposed  transfer,  USAir 
would  have  the  balance  of  the  45-day 


period  to  negotiate  an  alternative  sale.” 
Page  9  of  the  Competitive  Impact 
Statement  adds  to  the  potential  for 
confusion  in  its  description  of  Section  V 
of  the  Final  Judgment  by  stating  that  if 
USAir  does  not  complete  a  sale  as 
required  under  section  IV,  it  must 
surrender  its  route  authority  to  the  DOT 
"which  will  then  aware  another  United 
Stated  airline  the  route  authority  that 
enabled  USAir  to  service  Baltimore- 
London,  Philadelphia-London  and/or 
Charlotte-London.”  Competitive  Impact 
Statement  at  9. 

While  the  Consent  Decree  can 
mandate  a  particular  course  of  action 
which  USAir  must  take  if  it  wishes  to 
implement  the  British  Airways 
transaction,  the  Consent  Decree  caimot 
limit  the  U.S.  DOTs  authority  to  take  or 
not  take  specific  action.  The  Consent 
Decree  simply  allows  USAir  a  period  of 
time  in  which  to  sell  its  routes  and.  in 
the  event  that  it  does  not  sell  its  routes 
within  the  period  of  time  prescribed, 
USAir  must  relinquish  its  authority  to 
DOT.  The  DOT  should  not  and  cannot 
be  bound  by  the  time  limits  agreed  to 
between  USAir  and  the  Justice 
Department.  Under  USAir’s  erroneous 
interpretation  of  the  Consent  Decree’s 
“tolling”  provision.  USAir  could  tie  up 
the  allocation  of  valuable  U.S.-London 
routes  while  it  continually  searches  for 
purchasers  that  would  pass  muster 
under  DOT’s  standards.  DOT  clearly  has 
the  statutory  authority  to  short-circuit 
any  such  delay  in  order  to  maximize 
public  interest  benefits  pursuant  to  its 
obligations  tmder  the  Federal  Aviation 
Act. 

In  order  to  avoid  any  potential 
mischaracterization  of  the  Consent 
Decree,  Delta  recommends  that  there  be 
added  a  new  Sub-paragraph  D  to  Article 
in  to  read  as  follows: 

“D.  Nothing  herein  shall  suggest  and 
nothing  herein  shall  be  construed  to  provide 
that  any  portion  of  this  Final  judgment 
supersedes,  diminishes,  reduces  or  alters  any 
of  the  powers,  rights  or  responsibilities 
vested  in  the  Department  of  Transportation  to 
take  any  action  it  deems  appropriate  under 
the  Federal  Aviation  Act  with  respect  to 
USAir’s  U.S.-London  routes,  including  but 
not  limited  to  approval  (»  disapproval  of 
route  transfer  applications,  denial  or 
dismissal  of  route  transfer  applications, 
institution  of  carrier/gateway  selection 
proceedings,  or  reassignment  of  USAir’s  U.S.- 
London  routes  to  other  carriers.” 

Thus.  Delta  opposes  the  Consent 
Decree  to  the  extent  that  it  could  be  read 
to  give  USAir  an  unqualified  right  to 
sell  its  London  routes  without  exercise 
of  jurisdiction  by  the  Department  of 
Transportation,  and  only  the 
Department  of  Transportation,  to  issue 
certificates  of  public  convenience  and 


necessity  and  to  approve  or  disapprove 
applications  for  transfers  of  certificates 
under  the  public  interest  standards  set 
forth  in  the  Federal  Aviation  Act.  The 
proposed  Final  Judgment  cannot 
diminish  the  Department  of 
Transportation’s  authority  and 
obligation  to  determine  public  interest 
issues  with  respect  to  the  allocation  of 
U.S.-London  authority  and  the  Consent 
Decree  cannot  supersede  those  statutory 
obligations. 

In  particular,  the  Consent  Decree 
cannot  make  valid  a  proposed  route 
transfer  that  is  not  proper  under  section 
401(h)  of  the  Federal  Aviation  Act.  With 
respect  to  the  pending  route  transfer 
applications  filed  by  USAir,  those 
applications  are  not  proper  under 
section  401(h)  because  in  each  instance 
the  applications  seek  the  transfer  of 
certificate  authority  different  than  the 
certificate  authority  held  by  USAir. 
USAir  cannot  transfer  authority  it  does 
not  hold.  'Thus,  USAir  seeks  to  transfer 
its  Philadelphia-London  route  to  United 
so  that  United  can  operate  Chicago  (not 
Philadelphia)-London  service;  USAir 
seeks  to  transfer  its  Baltimore  and 
Charlotte  authority  to  Northwest  and 
Nashville,  respectively,  so  that 
Northwest  and  American  can  operate 
London  service  to  Detroit  (not 
Baltimore)  and  Nashville  (not 
Charlotte).  Established  DOT  precedent 
provides  that  such  requests  do  not 
properly  fall  under  section  401(h)  of  the 
Federal  Aviation  Act.  but  rather  imder 
section  401(h)  of  the  Act,  which 
requires  comparative  and 
contemporaneous  consideration  with 
other  mutually  exclusive  applications 
for  certificate  authority.  In  addition,  the 
“route  transfer”  applications  involving 
USAir-United  and  USAir-Northwest  are 
defective  because  the  current  U.S.-U.K. 
bilateral  does  not  authorize  the  recipient 
to  operate  the  proposed  service. 

USAir  and  its  contract  partners  have 
also  asserted  to  DOT  that  failure  to 
approve  the  route  sales  would  “punish” 
USAir  by  requiring  it  to  divest  its 
property  “for  nothing”,  a  result  that  is 
claimed  to  be  inconsistent  with  U.S. 
competition  policy.  If  the  DOT  decides 
to  deny  the  route  transfer  applications 
(as  it  must  under  a  proper  reading  of 
law  and  precedent),  USAir  will  not  be 
punished  financially.  The  Investment 
Agreement  between  USAir  qpd  British 
Airways  contains  an  elaborate 
mechanism  to  protect  USAir  from  losses 
as  a  result  of  divestiture.  USAir  will 
share  indefinitely  in  the  cumulative 
profits  received  by  British  Airways  with 
respect  to  the  London  routes  or,  if  the 
profit  sharing  cannot  be  performed, 
British  Airways  will  “reimburse”  USAir 
up  to  $50  million  dollars.  USAir’s  Proxy 
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Statement  issued  April  26. 1993  to 
shareholders  stated  that  “the  Company’s 
U.K.  routes  were  carried  on  its  books  at 
approximately  $48.7  million  at 
I>ei(»mber  31. 1992  and  the  Company 
expects  to  recover  such  ammmt  in  full 
from  the  sale  of  such  routes  or  pursuant 
to  the  described  provision  of  the 
Investment  Agreement.”  (Proxy 
Statement  at  48-49.  copy  attached, 
emphasis  added.)  In  any  event,  the 
extent  to  which  any  alleged  financial 
hardship  may  or  may  not  be  a  relevant 
public  interest  factor  is  solely  within  the 
jurisdiction  of  the  Department  of 
Transportation  to  evaluate  consistent 
with  ^e  public  interest  standards  of  the 
Federal  Aviation  Act. 

Finally,  the  Consent  Decree  cannot  b« 
allowed  to  be  used  as  a  vehicle  to 
trample  the  due  process  rights  of  other 
carriers  and  cities  to  fair,  comparative  > 
and  contemporaneous  consideration  of 
their  DOT  applications  to  replace 
USAir’s  London  routes.  Because  the 
pending  USAir  “route  transfer” 
applications  all  require  certificate 
amendments  by  the  DOT  under  Section 
401(d)  of  the  Federal  Aviation  Act.  Delta 
is  entitled,  imder  well-established  due 
process  principles  (embraced  under  the 
so-call  Ashbacker  doctrine).'  to 
contemporaneous  consideration  and 
decision  by  DOT  of  its  application  for 
Salt  Lake  City-London  authority  with 
other  similarly  situated  applications, 
including  those  USAir  “route  transfer” 
applications  that  are  consistent  with  the 
current  U.S.-U.K.  bilateral  agreement. 
The  Ashbacker  doctrine  has  its  roots 
within  the  due  process  clause  of  the 
United  States  (Constitution.  It  is  a  legal 
requirement  that  ensures  the  right  of  a 
prospective  license  (Delta)  to  a 
comparative  hearing  with  another 
applicant  under  circumstances  where 
the  grant  of  one  license  would  be 
mutually  exclusive  to  the  grant  of  the 
other.  The  Department  of  Justice  and  the 
Court  must  prevent  the  Consent  Decree 
fit)m  adversely  afiecting  Delta’s  basic 
legal  entitlements. 

Wherefore,  Delta  Air  Lines.  Inc. 
hereby  requests  that  the  Consent  E)ecree 
be  revised  to  reflect  the  concerns 
discussed  in  detail  above. 


*  Ashbacker  Radio  Corp.  v.  F.C.C.,  326  U.S.  327 
(1»45). 


Respectfully  submitted. 

Robert  E.  Cohn, 

Shaw,  Pittman,  Potts  Sr  Trowbridge,  2300  N 
Street.  NW..  Washington,  DC 20037,  (202) 
663-8060,  Counsel  for  Delta  Air  Lines,  Inc. 

Attachment  1 

Before  the  Department  of 
Transportation.  Office  of  the  Secretary. 
Washington.  DC. 

Joint  Application  of  Northwest 
Afrlines.  Inc.  and  USAir.  Inc.,  for  a 
certificate  transfer  pursuant  to  Section 
401(h)  of  the  Federal  Aviation  Act  of 
1958.  as  amended  (Baltimore-London). 
Docket  48761. 

Joint  Reply  of  Northwest  Airlines.  Inc. 
and  USAir,  Inc.  to  Answers 
American,  Continental,  Delta  and 
Raleigh/Durham 

Communications  with  respect  to  this 
document  should  be  sent  to: 

James  T.  Lloyd.  Executive  Vice 
President  and  General  Counsel.  Frank 
J.  Ck>tter.  Assistant  General  Ckiunsel, 
USAir.  Inc..  Crystal  Park  Four.  2345 
Crystal  Drive.  Arlington.  Virginia 
(703)  418-5220. 

Richard  D.  Mathias.  Frank  J.  (Costello, 
Zuckert.  Scoutt  &  Rasenl^rger.  888 
17th  Street.  NW..  Washington.  DC 
20006  (202)  298-8660.  Counsel  for 
USAir.  Inc. 

Richard  B.  Hirst.  Senior  Vice  President 
and  General  Coimsel.  Northwest 
Airlines.  Inc..  5101  Northwest  Drive, 
St.  Paul,  MN  55111, 

Elliott  M.  Seiden,  Vice  President  Law 
and  (^vemment  Affairs,  Peter  B. 
Kenney,  Jr.,  Associate  (General 
Coimsel.  Northwest  Airlines.  Inc.,  901 
15th  Street,  NW.,  Washington.  DC 
20005 (202) 842-3193. 

May  5, 1993. 

Before  the  Department  of 
Transportation.  Office  of  the  Secretary, 
Washington,  DC. 

Joint  Application  of  Northwest 
Airlines,  Inc.  and  USAir,  Inc.  for  a 
certificate  transfer  pursuant  to  Section 
401(h)  of  the  Federal  Aviation  Act  of 
1958,  as  amended  (Baltimore-London), 
Docket  48761. 

Joint  Reply  of  Northwest  Airlines,  Inc. 
and  USAir,  Inc.  to  Answers  of 
American,  Continental,  Delta  and 
Raleigh/Durham 

Northwest  Airlines,  Inc. 

(“Northwest”)  and  USAir,  Inc. 
(“USAir”),  pursuant  to  the  Department’s 
Notice,  served  April  23, 1993,  hereby 
submit  this  joint  reply  to  the  answers  of 
American  Airlines,  Inc.  (“American”). 
Continental  Airlines,  Inc. 


(“(Continental”),  Delta  Air  Lines,  Inc. 
(“Delta”)  and  Raleigh/Durham.' 

Each  of  these  carriers  has  peppered 
the  Department  with  applications  for 
new  U.K.  route  authority.  What 
distinguishes  these  applications  from 
Northwest’s  is  the  fact  that  none  of  these 
applicants  valued  new  U.K.  route 
authority  enough  to  ofier  USAir  a  dime 
to  buy  its  rights.  Northwest,  on  the  other 
hand,  has  agreed  to  pay  USAir  $5 
million  for  ffie  right  to  obtain  its 
Baltimore-London  authority  and  transfer 
it  to  Detroit.  This  fact  alone 
demonstrates  that  Northwest’s  urgent 
desire  to  offer  London  service  from  its 
largest  hub  constitutes  the  highest  and 
most  productive  use  of  USAir’s 
Baltimore-London  authority.  The  timely 
transfer  of  that  authority  to  Northwest 
should  not  be  derailed  by  the  fact  that 
other  carriers  have  now  composed  wish 
lists  for  new  authority  that  they  claim  to 
want  but  were  unwilling  to  buy. 

The  opponents  of  the  proposed 
transfer  urge  the  Department  to  second- 
guess  the  market  by  conducting  a  carrier 
selection  proceeding  to  reassign  USAir’s 
U.S.-London  routes.  That  approach 
would  both  violate  the  consent  decree 
the  United  States  entered  with  USAir 
and  violate  longstanding  Department 
precedent  and  policy  to  rely  principally 
on  market  forces  to  govern  the  transfer 
of  route  rights.  Fidelity  to  the  consent 
decree  and  its  own  precedents  requires 
that  the  Department  promptly  approve 
the  proposed  route  transfer. 

I. 

The  Antitrust  Consent  Decree  Requires 
that  USAir  be  Given  an  Opportunity  to 
Divest  Its  U.K.  Routes 

The  opponents  of  the  Northwest- 
USAir  transfer  have  ignored  the  fact  that 
the  divestiture  of  USAir’s  three  London 
routes  is  governed  by  a  consent  decree 
between  USAir  and  the  United  States. 
United  States  v.  USAir  Group,  Inc.,  Civil 
Action  No.  93-0530  (D.D.C.  March  15. 
1993).  The  consent  decree,  consistent 
with  consent  decrees  in  all  other 
antitrust  divestiture  cases,  clearly 
protects  USAir’s  right  to  divest  its  asset 
for  the  highest  value  it  can  obtain.  For 
the  Department  now  to  deprive  USAir  c 
this  ri^t  would  be  utterly  inconsistent 
with  the  provisions  of  the  agreement 
reached  between  the  United  States  and 
USAir  and  with  fundamental 
competition  policy. 

Part  IV  of  tne  decree  clearly,  explicitly 
and  quite  deliberately  grants  USAir  a 


For  the  reasons  set  forth  herein,  Northwest  and 
USAir  also  oppose  motions  to  modify  the  scope 
and/or  to  consolidate  filed  by  Continental  (wdth 
Dockets  48755  and  48756),  Delta  (with  Docket 
48757  and  Tower  (with  all  pending  applications). 
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period  of  time  to  sell  each  of  its  routes. 
Specifically,  USAir  must  sell  each  route 
within  45  ^ys  after  the  commencement 
of  BA-USAir  code-share  operations  at 
that  gateway.  Further,  the  45-day  period 
is  tolled  du^g  the  randency  of  a 
transfer  application  oefore  the 
Department  pursuant  to  section  401(h). 
Thus,  if  the  Department  were  to 
disapprove  a  proposed  transfer,  USAir 
would  have  the  balance  of  the  45'day 
period  to  negotiate  an  alternative  sale. 

In  addition.  Part  IV  provides  that  USAir 
may  request  additional  time  to  divest 
any  of  its  routes,  which  the  Justice 
Department  may  grant.  It  is  only  after 
the  time  permitted  under  Part  IV, 
including  any  extensions  the  Justice 
Department  may  grant,  has  expired  that 
USAir  is  obligated  under  Part  V  to 
relinquish  its  authority  to  the 
Department. 

The  purpose  of  these  provisions  is  to 
insure  that  USAir  is  not  required  to 
divest  its  property  for  nothing  or  at  fire- 
sale  prices,  wnile  at  the  same  time 
insuring  the  relief  required  under  the 
antitrust  decree  is  accomplished 
promptly.  These  provisions  give  effect 
to  the  longstanding  principle  that 
divestitures  order^  in  civil  antitrust 
cases  may  not  be  "punitive.”  United 
States  v.  E.  I.  Du  Pont  De  Nemours,  366 
U.S.  316,  326  (1961).  More  broadly,  they 
give  efiect  to  fundamental  competition 
policies  of  the  United  States.  U.S. 
competition  policy  recognizes  the  need 
not  only  to  prevent  anticompetitive 
mergers  and  investments,  but  to  "avoid 
deterring  the  larger  imiverse  of 
procompetitive  or  competitively  neutral 
mergers.”  U.S.  Department  of  Justice 
Horizontal  Merger  Guidelines,  4  Trade 
Reg.  Rep.  (CXTi)  Para.  13,104  (1992). 
Mergers  and  investments  that  create 
efficiencies  and  do  not  result  in 
anticompetitive  effects  are  desirable  and 
should  encouraged.  Curative 
divestiture  orders,  such  as  that  in 
USAir,  permit  otherwise  efficient 
transactions  to  occur  by  eliminating  the 
assets  or  lines  of  business  that  may  give 
rise  to  potential  anticompetitive  effects. 
If  parties  to  potential  mergers  or 
investments  faced  the  prospect  that 
valuable  assets  would  be  lost  without 
compensation  because  of  the 
transaction,  they  would  refrain  from 
entering  agreements  that  otherwise 
would  be  productive  and  efficient.  Such 
a  needless  restraint  on  the  efficient 
allocation  of  assets  and  resources  would 
be  contrary  to  sound  competition 
policy. 

Accordindy,  antitrust  divestiture 
decrees  uniformly  afford  the  divesting 
party  a  reasonable  opportunity  to  divest 
the  assets  at  a  fair  market  price.  Thus, 
for  example,  the  consent  decree  in 


United  States  v.  Texas  Commerce 
Bancshares,  Inc.,  1993  Trade  Reg.  Rep. 
Para.  50,743  (February  11, 1993), 
accords  the  defendant  three  months 
from  the  entry  of  the  decree  to  divest  the 
assets  subject  to  the  order,  with  a  further 
provision  that  if  the  assets  are  not 
divested  in  that  period  a  trustee  will  be 
appointed  to  divest  the  assets  "at  such 
price  and  on  such  terms  as  are  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee.”* 

The  USAir  divestiture  decree  is  in 
accord  with  these  fundamental 
competition  policies.  USAir,  like  Texas 
Commerce  Bancshares  and  parties  to 
other  divestiture  decrees,  is  to  be 
accorded  a  reasonable  opportunity  to 
sell  its  assets  at  the  best  market  price  it 
can  obtain.  Only  if  it  fails  to  do  so  in 
the  period  allowed  imder  Part  IV  of  the 
De(^e  is  it  then  required  to  relinquish 
them  (without  compensation)  to  the 
Department.  In  this  way  USAir  is  able 
to  consummate  its  agreement  with 
British  Airways — an  agreement  the 
Department  concluded  in  Order  93-3- 
17  created  procompetitive  efficiencies 
and  was  in  the  public  interest — without 
subjecting  USAir  to  a  punitive 
divestiture  regime.* 

The  opponents  of  the  proposed 
transfer  in  effect  ask  the  Department  to 
strip  USAir  of  the  right  to  sell  these 
assets,  pimishing  USAir  in  a  way  unlike 
any  other  party  subject  to  an  antitrust 
divestiture  order.  Nothing  could  be 
more  at  odds  with  the  consent  decree 
and  settled  antitrust  policy. 

At  the  most  extreme,  American.  Delta 
and  Raleigh/Durham  argue  that  the 
Department  simply  should  not  permit 
USAir  to  sell  its  route  rights  to  anyone. 
To  the  same  effect  are  arguments  diat 
the  proposed  route  transfer  be 
considered  in  a  larger  comparative 
proceeding  in  whi^  the  Department 
would  select  carriers  and  gateways  for 
the  USAir  routes.  Delta  argues  that  such 
a  comparative  proceeding  is  in  order 
because  Northwest  proposes  to  transfer 
the  service  from  Baltimore  to  Detroit. 
Delta’s  reliance  on  Joint  Application  of 
Northwest  Airlines,  Inc.  and  Hawaiian 


*  See  also,  e.g..  United  States  v.  Society  Corp.  and 
Ameritrvst  Corp.,  1992-2  Trade  Cases  (CCH)  Para. 
69,892  (six  montbs  to  divest  assets  before 
apMintment  of  Trustee);  United  States  v. 

Tidewater,  Inc.,  1992-1  Trade  Cases  (CCH)  Para. 
69,782  (four  months  to  divest  assets  before 
appointment  of  trustee);  United  States  v.  Fleet/ 
Norstar  Financial  Services,  Inc.,  1991-2  Trade 
Cases  (CCH)  Par.  69,646  (six  months  to  divest  assets 
befora  app<^tmeiit  of  trustee). 

*ln  soma  respects,  the  USAir  decree  is  less 
generous  than  the  typical  divestiture  order,  under 
which  a  trustee  would  still  try  to  sell  the  assets  for 
the  bmefit  of  the  divesting  party  at  the  expiration 
of  the  divestiture  period,  USAir  fails  to  sell  the 
route  rights  in  time,  it  will  lose  any  economic 
interest  in  them. 


Airlines,  Inc.,  Orders  91-3-20  and  91- 
4-3,  to  support  this  argument  is 
misplaceo.  That  case  involved  a 
voluntary  transfer  agreement,  not  a 
divestiture  mandat^  by  an  antitruut 
consent  decree,  and  there  were  no 
competing  antitrust  policies  to 
consider.*  The  effect  of  Delta’s  argument 
in  this  context  would  be  to  prevent 
USAir  from  divesting  the  route  to 
anyone,  even  though  the  route  is 
moveable  under  the  bilateral  Such  a 
result  would  clearly  be  at  odds  with  the 
decree.® 

In  sum,  this  is  not  an  ordinary  route 
transfer.  Rather,  it  is  a  route  divestiture 
being  performed  to  satisfy  the  man^te 
of  an  antitrust  consent  decree.  Well- 
established  competition  policy  requires 
that  such  a  divestiture  be  accomplished 
without  "deterring  the  larger  universe  of 
procompetitive”  transactions.  Under 
section  102(a)(4)  of  the  Act,  the 
Department  is  required  to  exercise  its 
duties  under  the  Act  in  a  manner  that 
furthers  these  competition  policies  in 
the  air  carrier  industry.  *1116  Department, 
therefore,  in  fulfilling  its  responsibilities 
under  the  Federal  Aviation  Act,  can  and 
should  give  effect  to  these  fundamental 
competition  policies  by  refusing  to 
succumb  to  other  carriers’  demands  to 
convert  this  route  transfer  agreement 
into  a  comprehensive  comparative 
proceeding — a  proceeding  that  would 
serve  no  purpose  other  than  to  prevent 
the  sale  of  USAir’s  routes  to  anyone. 

IL 

The  Department's  Precedents  Require 
Approval  of  the  Proposed  Transfer 

The  Department’s  precedents  for 
considering  route  transfers  under 
section  401(h)  are  clear.  'The  Department 
“generally  approvals]  such  transfers 
unless  they  conflict  with  important 
international  aviation  policy  objectives 
or  are  otherwise  inconsistent  with  the 
public  interest.”  Joint  Application  of 
Delta  Air  Lines,  bic.  and  Pan  American 


*  Aa  the  Departmeat  has  recognized  in  the  past, 
the  Ashbacker  doctrine  on  which  Delta  relies  **  ‘is 
basically  a  rule  of  procedural  fairness  in 
comparative  consideration  (that)  must  be  applied 
with  common  sense  and  in  a  practical  fashion* 
(quoting  Delta  Air  Lines  v.  CAB,  497  F.2d  608,  61 2- 
13  (D.C  Cir.  1973)1  and  that  it  does  not  require  the 
Board  to  change  the  ‘fundamental  purpose'  of  a 
proceeding  [quoting  Eastern  Air  Lines  v.  CAB,  247 
F.2d  562,  565  (D.C.  Cir.  1957)1.**  Bmniff  South 
American  Boute  Transfer  Case,  Order  82-9-81,  p.A 

*  Notably,  the  Justice  Department  considered  and 
explicitly  reject^  any  requirement  that  USAir  sell 
the  route  only  for  service  at  a  specific  point, 
concluding  that  such  a  limitation  could  “harm 
airline  passengers  traveling  to  London  as  a  %vhole 
by  producing  an  inefficient  allocation  of  the  limited 
authority  to  serve  London.**  United  States  v.  USAir 
Group,  Inc.,  Proposed  Final  Judgment  and 
Competitive  Impact  Statement  58  Fed.  Beg.  16698, 
16702  (March  30. 1993). 
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World  Airways,  Inc.,  Order  91-9-53, 
p.3.*  The  proposed  Northwest-USAir 
transfer  is  mtirely  consistent  with  U.S. 
international  aviation  policy  objectives 
and  no  opponent  of  the  proposed 
transfer  hu  offered  any  ailment  that 
would  justify  a  departure  nom  these 
precedents. 

The  policy  imderlying  the 
Department’s  route  transfer  precedents 
is  tnat  the  market,  not  the  Department, 
is  better  able  to  identify  the  mghest 
economic  use  of  limited  route  rights.  As 
the  Department  stated  in  its  Final  Order 
in  Delta-Pan  Am.  "[sjince  deregulation 
of  the  air  transport  industry,  we  have 
found  that  the  marketplace  is  generally 
a  far  better  allocator  and  provides  a  far 
more  efficient  solution  in  the  long  term 
than  does  government  interference." 
Order  92-4-33,  p.  20.  This  "market  for 
foreign  routes"  has  been  expressly 
approved  by  the  Court  of  Appeals,  City 
of  St.  Louis  V.  Department  of 
Transj^rtation,  936  F.2d  1528, 1537 
(8th  Gu.  1991),  and  has  served  as  the 
legal  predicate  for  the  Department’s 
approval  (vdthout  comparative 
proceeding)  of  the  transfer  of 
substantial  amounts  of  international 
route  authority. 

The  Northwest-USAir  transaction  is  a 
classic  example  of  the  maricetplace  at 
woik.  As  the  Department  well-knows. 
Northwest  was  unsuccessful  in  its 
efforts  to  acQuire  Pan  American’s 
Detroit-London  route,  which  was  sold  to 
Delta  in  1991  together  with  the  balance 
of  Pan  Am’s  European  route  system,  and 
Northwest  remains  committed  to 
obtaining  the  ri^ts  to  serve  London 
from  its  largest  nub.^  For  that  reason, 


*  Sm  also  Joint  Application  of  Northwest 
Airlines.  Inc.  and  Hawaiian  Airlines,  Inc.,  Order 
92-e-59.  p.6:  Joint  Application  of  United  Air  Lines, 
Inc.  and  I^  American  World  Airways,  Inc,  Order 
92-S-30,  finalized.  Order  92-7-9;  Joint  Application 
of  Trans  World  Airlines,  Inc.  and  USAir,  Inc,  Order 
92-3-51,  finalized.  Order  92-4-49;  Joint 
Applicatiaa  of  America  West  Airlines,  Inc.  and 
Nordi¥rast  Airlines,  Inc.,  Order  92-1-39,  finalized. 
Order  92-3-47;  Joint  Applicatiim  of  American 
Airlines,  Inc  and  Trans  World  Airlines,  Inc,  Ordw 
91-3-28;  Joint  Application  of  United  Air  Lines.  Inc. 
and  Pan  American  World  Airways,  Inc,  Order  91- 
1-11,  finalized.  Order  91-2-9;  Joint  Application  of 
American  Airlines,  Inc  and  Trans  World  Airiines, 
Inc,  Order  91-1-12,  finalized,  Ordw  91-1-72;  Joint 
Applicatitm  of  American  Airlines,  Inc.,  Eastern  Air 
Linae,  Inc,  and  Continental  Airlines,  Inc..  Order 
90-4-11,  finalized.  Order  90-5-5. 

*  Nordiwest  has  sought  Judicial  review  of  the 
Department’s  decision  approving  the  transfw  of  Pan 
Am's  Detroit-London  authority  to  Delta.  Northwest 
Airtines.  tnc.  v.  US.  Department  of  Transportation. 
Case  Na  93-1251  (D.C  Cir.J. 

In  addition,  there  remains  pending  in  Docket 
48090  the  Joint  application  of  Northwest  and  Pan 
Am  to  transfer  Pan  Am’s  Detroit-London  authority 
to  Northwest  pursuant  to  a  back-up  contract 
between  Northwest  and  Pan  Am.  approved  by  the 
Pan  Am  bankruptcy  court,  that  Northwest  and  Pan 
Am  contend  came  into  effect  upon  Delta’s  breach 
of  its  omtract  wiffi  Pan  Am. 


Northwest  places  a  high  value  on  the 
USAir  route  rights  and  is  prepared  to 
pay  $5  million  to  obtain  the  Baltimore- 
London  route  if  it  can  be  transferred  to 
Detroit  in  time  for  the  1993  summer 
season.  In  contrast,  other  carriers  who 
now  claim  to  want  to  serve  London  from 
various  U.S.  points  (including  points 
that  could  have  been  served  with  no 
amendment  to  the  bilateral)  were 
unwilling  to  spend  anything  for  the 
routes.  Under  the  Department’s 
precedents,  the  proposed  transfer  to 
Northwest  should  be  deemed  the 
highest  and  more  efficient  use  of  the 
Baltimore-London  route  authority. 

In  opposing  the  transfer.  Continental 
has  latelled  it  as  “fictitious"  because  it 
involves  both  the  sale  of  the  Baltimore 
authority  and  the  transfer  of  the 
authority  to  Detroit.  Delta  similarly 
argues  that  the  proposed  transfer  of 
authority  to  Detroit  must  trigger  an 
Ashhacker  comparative  hearing.  There 
is,  of  course,  nothing  fictitious  about  the 
$5  million  Northwest  will  pay  for  the 
route  authority  if  the  transfer  is 
approved.  Nor  is  there  any  dispute  that 
Continental  and  Delta  were  afforded 
exactly  the  same  opportimity  to  buy 
USAir’s  rights  and  they  elected  not  to 
do  so,  even  though,  as  they  point  out  in 
their  own  applications,  the  authority 
could  be  transferred  to  Cleveland  or  Salt 
Lake  City  without  any  adjustment  in  the 
bilateral.  'Their  failure  to  do  so.  together 
with  the  absence  of  any  other  evidence 
of  a  burning  interest  to  serve  these 
markets,  strongly  suggests  that  the  real 
purpose  of  their  competing  applications 
is  to  put  before  the  Department  their 
own  wish  lists  for  the  pending  U.S.-U.K. 
negotiations.  While  understandable — 
Northwest  has  its  own  wish  list  as 
well — the  presence  of  such  future 
ambitions  should  not  be  allowed  to 
torpedo  a  concrete  transaction  before 
the  Department.  Ashbacker,  after  all. 
only  applies  to  "bona  fide"  applications 
that  are  mutually  exclusive.* 

While  invoking  Ashbacker,  Delta 
ignores  the  fact  that  the  Department  has 
consistently  concluded  that  Ashbacker 
does  not  apply  to  applications  where 
the  authority  at  issue  could  not  be 
awarded  to  any  other  applicant.  See. 
e.g..  Application  of  American  Airlines. 
Inc.  (Chicago-Milan/Rome),  Order  90- 
10-46;  Application  of  Northwest 
Airlines.  Inc.  (U.S.-Australia),  Order  91- 


*In  light  of  the  Department’s  commitment  to 
secure  a  substantial  liberalization  of  the  U.S.-U.K. 
aviation  regime,  it  is  not  clear  that  the  competing 
applications  are  evm  mutually  exclusive.  Neither 
Continental  nor  Delta  {noposa  service  start-up  dates 
in  their  respective  Clevdmd  and  Salt  Lake  Qty 
applications  (in  contrast  to  Delta’s  New  York- 
Lcmdon  application,  which  commits  to  start  service 
by  July  15, 1993). 


8- 30.  In  this  case  there  would  be  no  i 

authority  to  award  to  other  carriers  if 

the  transfer  is  disapproved;  the  \ 

Baltimore-London  authority  remains  I 

with  USAir.  USAir  has  the  right  to  | 

continue  operating  on  that  route  as  well 
as  the  right,  preserved  under  its  consent 
decree  i^th  the  United  States,  to 
attempt  to  sell  its  authority  to  another 
bidder  in  the  event  that  the  instant  route 
transfer  application,  on  its  merits,  is  { 

disapprove.  Under  these 
circumstances,  the  Department  should 
adhere  to  its  well-estaolished  policy  not 
to  expand  the  scope  of  route  transfer 
proceedings  imder  section  401(h)  into 
generalized  section  401(d)  carrier 
selection  proceedings.  See,  e.g..  Joint 
Application  of  Northwest  Airies,  Inc. 
and  Hawaiian  Airlines,  Inc.,  Order  92- 

9- 59. 

American  argues  that  the  Northwest- 
USAir  transfer  application  should  be 
dismissed  on  the  groimd  that  it  is  the 
Department’s  policy  not  to  entertain 
requests  for  international  routes  "that 
do  not  exist”  In  point  of  fact,  however, 
the  route  does  exist  and  the  bilateral 
.  permits  it  to  be  moved;  thus,  the  only 
bilateral  issue  is  whether  the  U.K. 
would  permit  it  to  be  moved  to  Detroit. 

There  is  ample  precedent  in  such 
circumstances  for  the  Department  to 
rule  on  an  application  even  when  there 
is  uncertainty  that  the  foreign 
government  will  grant  the 
corresponding  approvals. 

For  example,  m  Joint  Application  of 
United  Air  Lines.  Inc.  and  Pan 
American  World  Airways,  Inc.,  Order 
91-2-5,  the  Department  approved  the 
transfer  of  the  bulk  of  Pan  Am’s  U.S.- 
London  authority  subject  to  the 
condition  that  the  U.K.  permit  United  to 
operate  to  Heathrow.  In  the  Show  Cause 
C^er,  the  Department  observed  "(Wje 
have  always  l^n  reluctant  to  predicate 
our  regulatory  decisions  on  the  possible 
posture  a  foreign  government  might 
assume  in  response,"  and  "we  cannot 
allow  the  inability  [to  predict  precisely 
the  future  character  of  any  bilateral 
relationship]  to  hamstring  our 
regulatory  process.”  Order  91-1-11,  p.9, 
n.30.  See  also.  Joint  Application  of 
American  Airlines,  Inc.  and  Trans 
World  Airlines.  Inc.,  Order  91-1-12, 
finalized.  Order  91-1-72  (U.S. 
undertook  to  seek  permission  to  permit 
American  to  serve  Heathrow): 

Application  of  American  Airlines.  Inc. 
((jhicago-Milan/Rome),  Order  90-10-46 
(grant  of  authority  dependent  on  further 
negotiations  with  Italy);  U.S.-London 
Case  (1982),  Order  82-4-64  (selection  of 
Air  Florida  for  Newark-London  service 
even  though  British  Airways  had 
already  exercised  its  right  to  choose  the 
Newark  gateway  and  invoked  the 
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market  protection  provision  of  the 
bilateral).  Thus,  the  fact  that  the 
proposed  Northwest'USAir  transfer 
would  require  the  consmt  of  the  U.K. 
cannot,  consistent  with  the 
Department's  precedents,  preclude 
approval  of  the  transfer  application. 

American  further  argues  that  the 
United  States  should  not  engage  in 
"piecemeal"  negotiatitms  with  the  U.K. 
to  seek  specific  new  routes  requested  by 
individual  carriers.  While  Northwest 


supports  a  comprehensive  liberalization 
of  tM  U.S.-U.K.  agreement,  that 
undertaking  is  not  inconsistent  with 
also  securing  U.1C  consent  to  the 
transfer  of  USAir's  Baltimore-London 
authority  to  Northwest  for  operation  at 
Detroit  Northwest  believes  that  thme  is 
every  reason  to  expect  that  the  U.K.  will 
be  receptive  to  this  request,  if  for  no 
other  reason  than  to  save  British 
Airways  the  $S  million  it  might 
otherwise  be  obligated  to  pay  USAir 
under  the  indemnity  provisions  of  the 
investment  agreement.  Moreover,  the 
U.1C  authoriUes  recently  granted 
extrabilateral  authority  for  American 
Trans  Air  to  operate  to  Belfast  and  made 
a  point  of  stating  that  the  action  was 
intmided  as  a  gesture  of  good  faith  in  the 
larger  U.S.*U  JC.  talks.  Under  these 
circumstances,  the  Department  surely 
should  not  deny  the  proposed  transfer 
on  the  supposition  t^t  me  UJC  will  not 
approve. 

American  (and  Delta)  also  argue  that 
USAir  should  not  be  allowed  to  sell  its 
routes  to  anyone — an  especially 
convenient  argument  for  parties  that 
elected  not  to  bid  fat  the  routes. 
(American,  of  course,  is  well-positioned 
to  have  it  l»th  ways,  having  agreed  to 
opmte  on  the  Qimlotte-London  route 
t^t  Nashville  purchased  on  its  behalf.) 

Such  an  action  by  the  Department  not 
only  would  be  dire^y  at  odds  with  the 
USAir  consent  decree,  as  discussed 
above,  but  would  be  wholly  without 
precedent.  American  cites  no  legal 
predicate  for  disapproving  the  route 
transfer  mmely  on  the  grounds  that 
approval  may  free  British  Airways  of  a 
portion  of  its  indemnification  obligation 
to  USAir.*  We  know  of  no  case  in  which 
the  Department  has  disapproved  a 
transfer  on  the  ground  that  it  may 
benefit  a  foreign  carrier.'*  Rather,  the 


*  Nor  is  there  ury  merit  to  American's  argument 
that  the  route  transfer  should  not  be  allow^ 
because  USAir  is  controlled  by  British  Airways. 
Regardless  of  what  American  may  believe,  the 
Department  has  determined  in  Order  93-3-17  that 
USAir  is  not  under  the  control  of  British  .Airways 
and  the  Department  surely  cannot  disapprove  the 
proposed  route  transfisr  on  the  grounds,  as 
American  contends,  diet  it  is. 

’"Were  the  Department  to  go  out  of  ita  way,  as 
American  recommends,  to  disapprove  a  route 
transfer  simply  because  it  would  result  in  an 


Department  has  approved  maricetplace 
route  transfers  in  the  past  because  it  has 
found  the  marketplace  to  be  most 
efficient  means  to  allocate  routes — not 
because  it  approved  of  who  benefits 
economically  from  the  transfer. 

In  sum,  the  arguments  advanced  by 
the  opponents  of  the  transfer  have  failed 
to  mue  any  case  that  the  proposed 
transfer  "conflicts  with  important 
intemati<mal  aviation  policy  objectives" 
or  otherwise  is  inconsistent  with  the 
public  interest  In  the  absence  of  such 
a  showing,  the  Department’s  precedents 
clearly  require  that  the  proposed 
transfer  be  approved. 

Conclusion 

Wherefore,  Northwest  Airlines.  Inc. 
and  USAir,  Inc.  respectfully  request  that 
the  Department  deny  all  motions  to 
modify  scope  enr  to  ccmsolidate  and  that 
the  Department  grant  this  application 
and  approve  the  transfer  of  USAir’s 
Baltimore-London  authority  to 
Northwest. 

Respectfully  submitted, 

Richard  D.  Mathias, 

Frank  J.  Costello,  Zuchert,  Scoutt  Sr 
Rasenberger,  888 1 7th  Street,  NW., 
Washin^on,  DC 20006  (202) 296-8660, 
Counsd  for  USAir,  Inc, 

Elliott  M.  Seiden, 

Vice  President,  Law  and  Government  Affairs. 
Peter  B.  Kenney,  )r.. 

Associate  General  Counsel.  Northwest 
Airlines,  Inc,,  901 15th  Street,  NW., 
Washington.  DC 20005  (202)  842-3193. 

May  5. 1993. 

Attachment  2 — Proxy  Statement 

Each  $10,000  aggregate  principal  amount 
of  such  Notes  will  be  entitled  to  a  niunber 
of  votes  equal  to  the  niunber  of  votes  to 
which  each  share  of  BA  Preferred  Stock, 
including  Series  T  Preferred  Stock,  was 
entitled  at  the  time  of  its  exchange  for  Notes, 
subject  to  adjustment 

Shares  of  ^ries  T  Preferred  Stock  may  be 
converted  at  the  option  of  the  holder  thereof 
at  any  time  on  or  after  January  21. 1997  into 
a  number  of  folly  paid  and  non-assessable 
shares  of  Common  Stock  or  Non-Voting  Class 
ET  Stock,  at  the  holder’s  election  (subject  to 
Foreign  Ownership  Restrictions  and 
assuming  prior  conversion  in  foil  of  Series  C 
Preferred  Stock  into  Class  B  Common  Stock), 
equal,  in  the  aggregate,  to  $10,000  divided  by 
the  conversion  price  (determined  in  the 
maimer  set  forth  in  the  investment 
Agreement),  as  adjusted.  Each  share  of  Series 
T  Preferred  Stock  may  be  converted,  at  the 
option  of  the  Company  (such  a  conversion, 
a  “Mandatory  Conversion”),  at  any  time  after 
January  21, 1998  (the  “First  Mandatory 
Conversion  Date"),  into  shares  of  Common 


•cooonuc  beoefit  lot  British  Airways,  it  could 
hardly  be  viewed  as  a  positive  gesture  by  U.K. 
authorities  and  would  only  serve  to  undercut  the 
U.S.  initiative  to  negotiate  a  liberalized  aviation 
regime  without  the  U.K. 
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Stock  or  Non-Voting  Class  ET  Stock  if  the 
Company  previously  has  exercised  its  right  to 
cause  a  mandatexy  conversion  of  the  Series 
F  Preferred  Stock,  the  Series  C  Preferred 
Stock  at  the  Series  G  Preferred  Stock  (which 
right  resulted  from  the  average  composite 
closing  market  price  of  Common  Stock 
during  any  ao-osy  calendar  period  (the 
"Average  Market  Price”)  being  at  Irast  133% 
of  the  conversiem  price),  or  if  all  the  Series 
C  Preferred  Stock  and  ^ies  E  Preferred 
Stock  previously  have  been  converted  at  the 
option  of  the  holders  thereof,  at  any  time 
after  the  First  Mandatory  Conversion  Date,  if 
the  Company  would  have  been  mtitled  to 
cause  mandatory  conversion  thereof.  Upon 
any  Mandatory  Conversion  of  Series  T 
Pr^rred  Stock,  the  holders  thereof  will  have 
the  option,  subject  to  Foreign  Ownership 
Restrictions,  exercisable  within  10  business 
dajrs  following  the  Company’s  election  to 
dedare  a  Mandatory  Conversion,  to  cause  the 
Company  to  redeem  all  outstanding  shares  of 
Series  T  Preferred  Stock  in  exchange  ftw  the 
number  of  shares  oi  Common  Stock  equal  to 
the  Redemption  Price  divided  by  the  then 
current  market  price  (as  defined  in  the  Series 
T  Preferred  Sto^  Certificate  of  Designation). 
Any  holder  may  elect,  within  10  husinese 
days  following  the  date  on  which  ttie  bolder 
elects  to  requ^  the  Ccxnpany  to  redeem  the 
shares  of  Series  T  Preferr^  Stock,  to  receive 
cash  out  of  funds  legally  available  therefor  in 
respect  of  the  portion  of  the  Redemption 
Prira  representing  the  excess  over  the 
amount  represented  by  the  number  of  shares 
of  Non-Prderred  Stock  into  which  the  Series 
T  Preferred  Stock  is  then  convertible, 
multiplied  by  the  then  current  maricet  price 
of  the  Common  Stock. 

U.S.-UJLRiiutea 

The  Company  has  agreed  tkrt  **  promptly 
as  commer^ly  practicable  it  will  divest  or, 
if  divestiture  is  not  possible,  reUnquish  all 
licenses,  certificates  and  authoritiee  tor 
routes  between  the  U.S.  and  the  U.K.  (the 
“Company's  UX.  Routes")  at  such  time  as 
BA  and  tlw  Company  can  implement  the 
code  sharing  arrangement  contempl^ed  by 
the  Investment  AgreuQwnt  See  "Code 
Sharing”  below.  Recognizing  that  the 
divestiture  ex  relinquishment  of  the 
Company’s  U.K.  Routes  is  necessary  to 
comply  with  relevant  competition  laws,  that 
such  divestiture  or  relinquishment  could 
disadvantage  the  communities  served  and  the 
Company  employees  affected  and  that  the 
Company  may  suffer  losses  in  such 
divestiture  or  relinquishment,  the  Company 
and  BA  have  agreed  that  insofar  as  possible, 
such  disadvantage  to  the  communities  and 
Company  employees  should  be  mitigated  and 
that  the  Company  and  BA  should  share  any 
losses  suffer^  as  a  result  of  such  divestiture 
or  relinquishment  with  due  regard  to  their 
respective  interests.  Accordin^y,  BA  will 
apply  for  all  necessary,  licenses  and.  subject 
to  obtaining  all  necessary  approvals  and  to 
the  extent  permitted  by  applicable  law,  will 
operate  so  long  as  commercially  feasible  and 
be  solely  responsible  for  marketing  Charlotte- 
London,  Pittsburgh-London  and  Btritimcae- 
London  routes  pursuant  to  BA’s  route 
authority,  operate  such  routes  under  a  "wet 
lease”  (a  lease  under  which  USAir  would 
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provide  pilots  and  cabin  crews  to  operate  the 
leased  aircraft)  for  rentals  based  on  the 
Company’s  coks.  and  share,  at  the  end  of 
each  fiscal  year  of  BA,  the  cumulative  profits 
received  by  BA  in  respect  of  such  routes  with 
the  Company  with  BA  retaining  a  share  of 
profits  equal  to  the  BA  Percentage  and  the 
Company  receiving  die  remaindw.  The 
Company  does  not  expect  that  the  wet  lease 
arrangements  will  materially  affect  its  results 
of  operations,  cash  flow  or  financial  positiofL 
If  the  contemplated  {Hofit  sharing  cannot  be 
performed,  BA  will  reimburse  the  Company 
a  portion  of  any  losses  suffered  by  the 
Company  in  the  divestiture  or 
relinqutriiment  of  the  Company’s  U.K. 

Routes,  beginning  on  the  date  all  such 
divestitures  or  relinquishments  becmne  final, 
by  paying  the  amounts  of  $5  million.  $S 
million,  $1S  million.  SIS  million  and  SlO 
million  per  annum,  respectively,  on  such 
date  and  on  the  first,  seoind,  thiid  and  fourth 
anniversaries  of  such  date.  Such  first,  second, 
third,  fourth  and  fifth  reimbursement 
payments,  respectively,  will  be  reduced  (but 
not  briow  aero)  by  an  amonnt  equal  to  10%. 
10%,  30%,  30%  and  20%,  respectively,  of 
the  aggregate  amount  reelized  by  the 
Company  from  the  aale  of  the  Company’s 
U.K.  Routes.  If  the  parties  are  legally 
prohibited  from  pe^nning  any  of  the 
foregoing  provisions,  the  parties  will 
negotiate  in  gpod  foith  alternative 
arrangements  having,  to  the  extant  permitted 
by  applicable  law,  substantfally  the  same 
economic  value  as  the  arrangements  so 
specified.  See  Sectkn  lO.S  of  the  hrvestmenf 
AgreemeDL  The  Company's  U.K.  Routes  wore 
carried  oo  Its  books  et  afipraximatety  $48.7 
million  at  Decamber  $1, 1902,  and  the 
Company  expects  to  recover  such  unount  in 
full  from  the  tale  of  such  routes  or  pursuant 
to  the  described  provisions  of  the  Investment 
Agreement. 

On  March  20, 1993,  USAir  agreed  to  sell 
for  $14.5  minion  Its  operating  authority 
between  Philadelphia  and  London  Gatwick 
Airport  to  United  Air  Lines,  Inc. 
Consummatioa  of  the  sale  is  sid>)^  to  a 
number  of  conditlans,  indudiogthat  United 
obtain  gpvermncntal  approvd  to  transfer  the 
authority  toChkayta^  operate  flights  from 
Chicago’s  O’Hara  International  Airport  to 
London’s  Heathrow  Airport  Either  USAir  or 
United  can  terminate  the  agreement  if  the 
sale  has  not  been  consummated  by  May  14, 
1993.  USAir  cannot  predict  whether  or  when 
the  sale  will  close. 

On  April  15, 1993,  USAir  agreed  to  s^I  for 
$5  million  its  operating  authority  between 
Baltimore  and  London  Gatwick  Airport  to 
Northwest  Airlines,  Inc,  ("North wesfl. 
Consummation  of  the  sale  fs  subject  to  a 
number  of  conditions,  including  that 
Northwest  obtain  governmental  approval  to 
transfer  the  authority  from  Baltimore  to 
Detroit,  Michigan.  The  agreement  becomes 
null  and  void  if  the  sale  has  not  been 
consiunmated  by  June  15, 1993.  USAir 
cannot  predict  whether  cnr  when  the  sale  will 
close. 

On  April  20k  1993.  USAir  reached  an 
agreement  in  principle  to  sell  to  the 
Metropolitan  Nashville  Airpmi  Authority. 
Nashville,  Tennessee  for  K  million  its 
operating  authority  between  Charlotte  and 


London  Gatwick  Airport  Consummation  of 
the  sale  is  subject  to  a  number  of  conditions, 
including  documentation  of  the  agreement 
and  governmental  approval  to  transfer  the 
authority  from  Charlotte  to  Nashville.  USAir 
cannot  predict  whether  or  when  the  sale  will 
close. 

Insurance 

For  so  long  as  the  BA  Holding,  as  defined 
in  "Amendnrent  No,  2  to  Restated  Charter — 
Certain  Gbvarance  Matters — Reduction  in  BA 
Rights’’  below,  is  at  least  $100  million,  (i)  the 
Company  will  maintain  in  foil  force  and 
effect  (to  the  extent  determined  by  the 
Compmy  in  its  commercially  reasonable 
judgment  after  consuHatian  with  BA)  all 
policies  of  Insurance  covering  liability  to 
third  parties  currently  in  force  with  respect 
to  the  Company  or  its  subsidiaries  or  their 
respective  businesses  or  such  renewed  or 
substitute  policies  as  provide  substantially 
similar  or  oetter  coverage,  and  (iij  the 
Company  will  smmgo  to  have  BA  named  as 
additional  insured  under  such  policies. 

Non>SoIicifatian 

Prior  to  the  effKtiveness  of  Amendment 
No.  1.  the  Company  has  agreed  that  neither 
the  Company  nor  any  of  its  subsidiarias  nor 
any  of  the  respective  officers  and  (firectors  of 
the  Company  or  any  of  Hs  stdnidiaries  will, 
and  the  Company  direct  Md  vse  its  best 
efforts  to  cause  its  employees,  agents  and 
representatives  (including,  without 
limitation,  any  investnwnt  beaker,  attorney 
or  accountwt  retained  by  the  Company  or 
any  of  Its  subsidiaries)  not  to,  initiate,  aoficit 
or  encourage,  directly  or  indirectly,  any 
Inquiries  or  the  making  of  any  proposal  or 
offer  with  respect  to  a  merger,  consolidation 
or  similar  transaction  involving,  or  any  sale 
of  all  or  any  substantial  portion  of  the  assets 
or  any  equity  securities  of,  the  Company  and 
any  d  its  stdtridiaries,  taken  as  a  whole  (an 
"AcqiusMioa  ProposoT’),  or.  except  as 
required  in  connection  with  the  fiduciary 
obligation  of  the  Board  of  Diractois  as 
advised  by  counsel,  to  engage  in  negotiations, 
provide  information  or  discuss  an 
Acquisition  Proposal  with  any  person,  or 
otherwise  fecilitate  any  effort  or  attempt  to 
make  or  implement  an  Acquisition  Proposal. 
May  78, 1993. 

Mark  Q  Schechter,  Chief,  Transportation, 
Energy  and  Agriculture  Section, 

Antitrust  Division.  Department  of 
Justice.  555  Fourth  Street,  NW.,  Room 
9104,  Washington.  DC  20001. 

Re:  United  States  v.  USAir  Group,  Inc., 

D.D  C.  Civii  Action  No.  93-0530 
Dear  Mr.  Schechter.  On  behalf  of  the 
Raleigh-Durham  Parties,  and  pursuant  to  58 
Fed.  Reg.  16698,  March  30, 1993, 1  am 
enclosing  Comments  on  the  proposed  Final 
Judgment  in  the  above-captioned  proceeding. 

Very  truly  yours, 

Theodore  I.  Seamon, 

Attorney  for  the  Raleigft-Durham  Parties. 
Enclosure 

In  the  United  States  District  Court  for 
the  District  of  Columbiar  United  States 
V.  USAIR  Group,  Inc.,  Civil  Action  No. 
93-9530. 


Comraente  of  the  Raieigh-DtiriMni 
Parties  in  Response  to  Notice  of 
Proposed  Final  Judgment 

C^omnnmications  with  respect  to  this 
document  should  be  addressed  to: 

John  C.  Brantley.  Airport  Director, 
Raleigh-Durham  Airport  Authority. 

P.O.  Box  800Q1.  ROU  Airpprt.  NC 
27623.  Telephone:  (919)  840-2100. 
Theodore  L  Seamon,  Howard  G. 

Feldman.  1000  Potomac  Street,  NW,, 
suite  300.  Washington.  DC  20007, 
Telephone:  (202)  337-6200,  Attorneys 
for  Raleigh-Durluun  Parties. 

May  28, 1993. 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
V.  USAIR  Group,  bic.  Civil  Action  No. 
93-0530. 

Comments  of  die  Raietgh-Oajdkam 
Pardee  in  Response  to  Notice  of 
Proposed  Final  Jodgment 

The  Raleigh-Durham  Parties 
(‘‘Raleigh-Durham  *7  herewith 
respectfully  submit  their  comments  in 
response  to  Notice  of  Proposed  Hnal 
Judgment,  Strpulatioa  and  Competitive 
Impact  Statement  filed  with  the  United 
States  District  Court  ftir  tire  District  of 
Columbia  hr  the  above-captioned 
proceeding.  The  Notice  was  given  and 
the  proposed  Final  Judgpnent  was 
published  in  the  Federal  Register  on 
March  30. 1993.  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C  16(bHhl  (58  FR 166981. 

The  Investment  Agreement  between 
USAir  and  British  Airways,  partially 
approved  by  the  Department  of 
Transportation  (''DOT”  or 
"Department”)  in  Order  93-3-17, 
provided,  inter  alia,  that  USAir  would 
relinquish  its  route  authority  in  all  of  its 
U.S.-London  markets,  Philadelnhia- 
London,  Baltimore-London  ana 
Charlotte-London.  Following  the 
issuance  of  DOT  Order  93-3-17  and  the 
publication  of  the  proposed  Final 
judgment  on  March  30. 1993  the 
Raleigh-Durham  Parties  filed  Petition 
with  the  Department  of  Transportation 
to  transfer  the  designation  of  Charlotte 
under  the  U,S.-UJC,  Agreement  to 
Raleigh-Durham,  and  American  Airlines 
contemporaneously  filed  application  for 
certificate  of  public  convenience  and  « 
necessity  authorizing  it  to  engage  in 
foreign  air  transportation  between 
Raleigh-Elurham  and  London  (DOT 
Dockets  48743  and  48744).  American 
also  had  pending  application  fer 
certificate  authority  between  Nashville 
and  Lcmdon  (Dodcet  47726).  A  number 
of  applications  were  filed  by  other 
carriers,  including  (tontinental  fer 
authority  between  Cleveland  and 
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London  (Docket  48755)  and  Delta  for 
authority  between  Salt  Lake  City  and 
London  (Docket  48754). 

USAir  has  entered  into  proposed 
purchase  and  route  transfer  agreements 
with  United,  Northwest  and  Nashville 
relating  to  the  proposed  sales 
respectively  of  the  Philadelphia- 
London,  Balttftiore-London  and 
Charlotte-London  routes;  but  each 
requiring  the  designation  of  a  different 
gateway. 

For  the  reasons  hereinafter  set  forth. 
Raleigh'Durham  respectfully  urges  that 
the  proposed  Final  Judgment  be 
amended  so  as  to  delete  reference  to 
sales  of  the  routes  and  with  requirement 
that  USAir  be  ordered  to  divest  or 
relinquish  each  of  its  U.S.-U.K.  routes, 
subject  to  the  jurisdiction  of  the 
Department  of  Transportation. 
Alternatively,  it  should  be  made  crystal 
clear  that  the  proposed  Final  Judgment 
does  not  and  is  not  intended  in  any  way 
to  diminish  or  influence  the  exercise  by 
the  DOT  of  its  exclusive  jurisdiction 
over  the  issuance,  approval,  assignment 
and  allocation  of  international  routes, 
consistent  with  the  public  interest  and 
the  precedents  established  by  the 
Department  under  the  appropriate 
provisions  of  Title  IV  of  the  Federal 
Aviation  Act. 

Raleigh'Durham,  American, 
Continental  and  Delta,  among  others, 
have  urged  in  various  pleadings  to  the 
DOT  that  a  consolidated  proceeding  is 
required  for  comparative  selection  of  the 
conflicting  carrier/city  applications 
rmder  established  DOT  precedent  and  as 
legally  compelled  by  the  Ashbacker 
doctrine.*  Two  of  the  three  USAir- 
London  routes  are  moveable  and  may  be 
switched  imder  the  U.S.-U.K.  bilateral 
aviation  agreement.  With  more  than  two 
combination  carrier/city  applications, 
due  process  and  Ashbacker  require  the 
right  of  each  applicant  to  a  comparative 
hearing. 

USAir  has,  on  the  other  hand, 
contended,  in  reliance  upon  the  Consent 
Decree  and  proposed  Final  Judgment, 
that  it  has  a  vested  right  to  sell  each  of 
the  three  London  routes  to  the  highest 
bidder;  and  has  argued,  in  effect,  that 
the  proposed  Final  Judgment  as  a 
practical  matter  ousts  the  Department  of 
Transportation  from  its  exclusive 
jurisdiction  to  construe  the  public 
interest  in  the  allocation  of  international 
routes. 

USAir  has  so  construed  the  proposed 
Final  Judgment  as  well  nigh  to  arrogate 
to  itself  the  disposition  of  the  three 
London  routes  to  the  highest  bidders 
subject  to  the  transfer  of  the  gateways. 


*  Ashbackar  Radio  Corp.  v.  FCC,  326  U.S.  327 
(1945). 


without  regard  to  the  public  interest 
factors. 

It  should  further  be  noted  that  the 
routes  being  sold  are  not  the  routes  held 
by  USAir,  but  involve  different  routes 
and  authorities  which  are  not  held  by 
USAir;  i.e.  sale  of  Philadelphia-London 
to  United  for  operation  from  Chicago; 
sale  of  Baltimore-London  to  Northwest 
for  operation  firom  Detroit;  and  sale  of 
Charlotte-London  to  Nashville  for 
operation  by  American  frum  Nashville. 
Department  precedent  teaches  that  in 
su^  circumstances  what  is  involved  is 
new  route  authority  under  Section 
401(d)  rather  than  the  transfer  of 
existing  authority  imder  Section  401(h) 
of  the  Act,  and  in  such  case  a 
consolidated  comparative  selection 
proceeding  must  be  held.  [Northwest/ 
Hawaiian,  Order  91-3-20,  March  11, 
1991) 

We  do  not  believe  that  the  proposed 
Final  Judgment  was  intended  to  require 
the  Department  of  Transportation  to 
rubber  stamp  under  Section  401(h)  any 
sales  and  transfer  agreements  which 
USAir  might  present  for  approval, 
without  exercising  independent 
judgment  of  public  interest 
requirements  and  with  regard  for  due 
process.  We  believe  that  the  proposed 
Final  Judgment  intended,  as  lawfully 
required  in  any  event,  to  maintain  the 
exclusive  jurisdiction  of  the  DOT  to 
determine  the  reallocation  and  the 
disposition  of  the  routes  at  issue,  as 
required  by  Ashbacker  procedures  and 
established  precedent  and  practice. 
Thus,  Section  VI  of  the  proposed  Final 
Judgment  recognizes  that ".  .  .a  U.S. 
carrier  holding  authority  to  serve 
London  from  the  Baltimore/Washington 
or  Charlotte  gateways  may  seek 
permission  from  the  Department  of 
Transportation  to  transfer  that  authority 
to  another  U.S.  gateway  point.  “It  also 
recognizes  that  such  transfer  of  gateway 
designation  may  result  in  different 
service  patterns  “If  permission  is  sought 
from  and  approved  by  the  Department 
of  Transportation.  .  .  .” 

Thus,  the  foregoing  would  indicate 
that  the  proposed  Final  Judgment 
recognizes  the  paramount  function  of 
the  DOT  and  did  not  intend  to  influence 
a  departure  from  its  independent  public 
interest  consideration  and  processing  of 
applications. 

However,  as  above  noted,  we  are 
constrained  to  submit  these  comments 
by  reason  of  USAir’s  pleadings  before 
the  Department  of  Transportation  ruling 
that  the  Proposed  Judgment  gives  it  an 
absolute  “right”  to  sell  the  routes;  that 
the  consent  decree  "protects  USAir’s 
right  to  divest  its  assets  for  the  highest 
value  it  can  obtain”:  and  the  Ashbacker 


is  not  applicable.  (Reply  of  USAir  in 
DOT  Docket  48761,  May  5. 1993). 

The  Department  has  exclusive 
statutory  jurisdiction  to  approve  the 
issuance,  transfer,  allocation  and 
reassignment  of  international  route 
authority  under  public  interest 
standards  as  defrned  by  statute  and 
established  DOT  precedent.  The 
mistaken  interpretation  argued  before 
the  DOT  by  USAir  and  parties  to  the 
proposed  purchase  agreements  offers 
the  proposed  Final  Judgment  as  basis  to 
oust  the  independent  jurisdiction  of  the 
Department  and  to  preclude  it  from 
doing  no  more  than  rubber  stamp 
proposed  sales,  regardless  of 
requirements  of  the  public  interest  and 
due  process,  subordinate  to  the  sales 
prices  offered  by  the  highest  bidders. 

We  therefore  believe  it  necessary,  for 
clarification,  to  amend  the  proposed 
Final  Judgment  to  eliminate  references 
to  the  required  sale  of  USAir’s  London 
routes,  in  favor  of  merely  directing  the 
divestment  or  relinquishment  of  each 
such  route,  subject  to  the  discretionaiy 
jurisdiction  of  ^e  Department  of 
Transportation.  At  the  very  minimum 
the  proposed  Final  Judgment  should  be 
amended  by  revision  of  Sections  III,  VI 
or  otherwise  to  make  crystal  clear  that 
it  is  not  intended  to  diminish  or 
influence  the  exclusive  jurisdiction  of 
the  Department  of  Transportation  to 
reallocate  and  assign  the  route 
authorities  in  accordance  with  the 
public  interest  and  the  established 
standards  and  precedent  of  the 
D^artment. 

The  importance  of  insuring  complete 
clarification  by  the  above  recommended 
amendments  is  imderscored  by  the 
representations  and  discussions 
submitted  to  the  Department  of 
Transportation  in  various  pleadings  by 
most  of  the  parties,  save  parties  to  the 
sales  agreements.  The  following  extracts 
from  pages  12-16  of  the  Answer  of  the 
Raleigh-Durham  Parties  to  the  Joint 
Application  of  USAir  and  Nashville  in 
Docket  48786,  filed  May  11. 1993, 
exemplify  the  concerns  underlying 
these  Comments. 

USAir  and  its  contracting  purchasers  in 
their  “rush  to  judgment”  are  pressing  the 
Department  to  adopt  a  position  as  a  matter 
of  policy  and  as  a  matter  of  law  under  which 
USAir  and  its  partners  would  arrogate  to 
themselves  the  disposition  of  scarce 
international  resources,  based  on  "private 
interest  money”  rather  than  “public  interest 
merit”. 

The  transfer  applications  cannot  be  so 
cavalierly  treated  as  USAir  and  its  three 
prospective  purchasing  partners  would  have 
it,  with  request  for  expedited  show  cause 
proceeding  excluding  other  applications  for 
U.S.-U.K.  authority.  These  are  not  simplistic 
section  401(h)  route  transfer  applications  to 
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be  measured  by  past  cases  and  precedent 
where  the  purchaser  has  stood  squarely  in 
the  shoes  of  the  seller  over  the  route  a^ 
between  the  market  terminals  invoWed.  The 
United,  Northwest,  and  Nashville  purchase 
agreements  involve  requests  tor  new 
certificate  authorities  which  are  different 
from  the  authorities  held  by  USAir;  United 
for  Chicago-London,  in  lieu  of  Philadelphia, 
Northwest  for  Detroit-London,  in  lieu  of 
Baltimore,  and  Nashville  for  Nashville- 
London,  in  lieu  of  Charlotte  which  are  not 
USAir’s  to  sell,  and  which  If  could  not 
lawfully  sell  to  Nashville  hi  any  event.  They 
must  be  treated  as  new  route  authority  undw 
section  401(d),  and  subject  to  Ashbacker 
under  long  established  policy  and  precedent 
To  treat  these  requests  for  new  certifrcate 
authority  as  route  transfers  as  contended  by 
the  Joint  Applicants,  would  mean  that 
contrary  to  law  and  settled  Department 
policy,  the  Department  would  give  up  • 
significant  measure  of  its  authority  to  allocate 
scarce  national  resources  to  a  private  party. 
USAir,  and  indirectly  to  a  foreign  air  carr^, 
British  Airways.  It  is  exclusivdy  for  the 
Department  to  determine  the  public  interest, 
and  not  for  USAir  to  pick  the  nighest  bidder,, 
guided  by  its  own  private  interests  and  these 
of  British  Airways  *  *  *, 

Only  two  years  ago  the  Department  feced 
a  situation  almost  identical  to  tha  three  route 
"transfer'*  agreements  here.  Northwest  and 
Hawaiian  bad  contracted  to  tsansfer 
Hawaiian’s  Honolulu-Sydney  route  to 
Northwest,  which  Northwest  proposed  to  use 
to  operate  Los  Angeles-Sydney  service.  The 
Department  ruled  in  Northwest  Aiiiines,  Inc.- 
Hawaiian  Airtims,  hnc..  Order  91-3-20., 
March  11, 1991  that  what  Northwest  sought 
was  new  or  amended  certificate  andiority, 
not  a  Section  401  (bj  route  transfer.  Moreover, 
since  there  were  pending  competitive 
applications,  the  route  if^ieh  Northwest 
sought  could  only  be  granted  iir  a  carrier 
selection  proceeding  involving  compwative 
consideration.  To  quote  the  Depwtment  at  7: 

“Northwest  fadtially  proposed  to 
implement  the  transferred  Australfon  route 
by  opecating  Los  AngefoS'Sydney  nonstrqr. 
Both  America  West  and  Delta  have  apfdied 
for  certificate  mtbority  to  serve  U.S.'New 
2fealand/ Australia.  Thay  correctly  note  that 
to  the  degree  Northwest  would  acquire  more 
or  different  authority  than  what  Hawaiian  ' 
has  now.  Northwest  is  effectiv^  applying  for 
new  or  amended  certificate  authority.  In  view 
of  ap>plieations  by  other  carriers  and  the  fact 
that  Hawaiian’s  certificate  authority  extends 
only  to  service  between  Honrdulu-Sydney, 
Northwest  could  only  be  granted  Los 
Angeles-Sydney  authority  pursuant  to 
comparative  consideration  in  a  carrier 
selection  proceeding.  This  result  is  mandated 
both  under  long-term  Department  policy  and 
precedent  and  under  the  Ashbacker  Doctrine. 
We  therefore  tentatively  conclude  that 
Northwest  may  not  obtain  cerfificafe 
authority  to  serve  Los- Angeles-Sydney 
through  a  certificate  transfer  from  Hawaiian." 
(Emphasis  supplied) 

'The  Northwest/Hawaiian  situation  is 
indistinguishable  &t»i  the  instant  case,  and 
what  the  Department  ruled  two  short  years 
ago,  as  a  matter  of  policy.  law  and 
Ashbacker,  is  disposithw  of  the  three 
’’transfer’’  applications  here  involved. 


As  in  die  Northwmst/Hawasian  Cose  there 
are  pending  numenwM  applications  involving 
U.S.-Laiidott  service:  kei  Rate^h-Durham- 
London;  Cieveland-LondoB;  S^t  Lake 
London;  Nashville-Londoo  and  other 
applicatfons  for  various  typee  of  U.S.-U.K. 
service.  Since  vdiat  it  at  issue  is  a  Hmifed 
entry  market  Involving  only  three  routes  and 
only  two  swifchable  gateways,  tl  mnst  be 
coincided  thet  grant  of  one  or  more  of  the 
route  transfei  sgrsenents,  robber  stamped  in 
a  highly  restrickKl  show  cause  proceeding  as 
tha  applicants  woold  hove  if.  vwmld 
efiectively  prevent  grant  of  one  (»  more  of  the 
other  pending  applirations  A  carrier/ 
gateway  conqiarative  selection  proceeding  is 
clearly  required  by  Ashbacker. 

On  the  basis  of  the  foregoing  we 
would  urge  that  references  to  sale  of  the 
routes  be  deleted;  or  that,  at  minimum, 
the  proposed  Finel  Judgment  be 
amended  so  as  to  provide  clearly  that 
nothing  thKein  contained  is  intended  to 
diminish,  detract  from  or  influence  the 
exchishre  Jurisdictfon  of  the  Department 
of  Transp^ation  to  detennine  the 
reallocation  of  routes,  however  divested, 
under  the  established  standards  of  the 
public  interest  and  with  due  regard  for 
Ashbackw  considerations  and  the 
requirement  for  comparative 
proceedings  necessary  to  consider  a 
number  of  competing  mutually 
exclusive  carrier/efty  combinations  for 
limited  U.S.-London  route  availability. 

Respectfully  submitted. 

Theodors  L  Ssamon, 

Howard  G.  Feldman, 

Attorneys  for  the  Haleigh-Durham  Parties, 
Calvin  Davison,  (202)624-2650 
CrowsD  ft  Mbring 

1001  Pennsylvania  Avenue  NW., 

Wasbi^on,  DC  20004-2595,  (202)624- 
2500 

Cable:  Cromoi,  Facsimile  (Jtapicom):  202- 
628-5116.  W.U4.  (IntenikkMtal)  &4544. 
W.U.  (Domestic)  89-2446 
Suite  1200,2010  Main  Street,  Irvine, 

California  92714-7217,  (714)  263-6400. 
Facsimile  (714)  263-6414 
Serjeants’  Inn  London  ECay  III,  44-71-936- 
3036,  Facsimile  44-71-936-3035 
May  28. 1993 
007:Ig 
18272.215 

Mark  C  Sebeefator,  Esq.. 

Chief,  Transportation,  Energy  and. 

Agriculture  Section,  Antitrust  Division, 
Department  of  fustice.  555  Fourth  Street 
NW.,  Room  9104,  Washington.  DC 20001 
Re:  United  States  v.  USAir  Group,  Inc.,  Qvil 
Action  No.  93-0530 

Dear  Mr.  Schechter:  Continental  Airlines, 
Inc.  (’‘Coatinental’’)  is  submitting  comments 
on  the  proposed  Final  Judgment  in  the  above 
case  baoum  of  Its  concern  that  USAfr  is 
seeking  to  use  the  proposed  Final  Judgment 
to  prevent  tikr  Dspestmenf  of  Trauportation 
(“DOT")  from  exercising  its  sMotoiy 
functions  to  determine  the  U.S.^J.K.  route 


structure  required  by  the  public  interest  and 
to  delay  expanded  competition  for  its 
partner,  British  Airwa]^!. 

USAir  has  been  un^le  to  sell  the  routes  for 
which  it  actually  holds  authority  (Balthnors/ 
Charlotte/Philadelphia-LondOn).  and  USAir's 
proposed  agreements  to  sell  routes  it  does  not 
hold  could  delay  both  the  operation  of  new 
services  competing  with  USAir  and  its 
partner,  British  Airways,  and  the  negotiation 
of  a  new  bilateral  air  transport  agreement 
expanding  rights  for  U.S.  airtines  between 
theU.S.and  thsU.K. 

By  proposing  sales  which  involve  new 
routes  for  which  the  U.S.  is  unable  to 
designate  additional  U:S.  airlines  under  the 
U.S.-U.K.  bilateral  airtransport  agreement. 
USAir's  actions  would  require  negofiallons 
with  the  U.K.  and,  under  DOT  preofdents, 
extensive  proceedings  beibre  any  new 
services  could  be  implemented,  hr  the 
meantime,  USAir  and  Drittsh  Airways  wifif 
conthrae  to  profit  from  the  absence  of 
competitive  services  In  the  U.S.-U.K.  market. 
USAir’s  rnvlaid  transfers  of  routes  which  It 
does  not  hold  and  which  are  unavailable  for 
U.S.  ai^nes  must  not  toll  the  45  day  period 
given  to  USAfr  to  divest  Its  Beltimare/ 
Chartotte/Philadelphia-London  routes  after 
commencing  code-sharing  on  the  particular 
route  with  British  Airways.  By  seeking  fo 
make  transfers  which  will  require 
negotiations  with  the  United  Kingdom, 

USAir  win  delay  negotiation  of 
comprehensive  revisions  in  the  U.K.  bilateral 
which  could  offer  significant  new  route 
opportunities  for  U.S  airlines  and  the 
traveling  public. 

USAir  has  entered  agreements  to  sell  the 
Philadelphia-London  route  to  Ifoited  Air 
Lines,  the  Baltimore-Lcmdon  route  to 
Northwest  Airlinee.  and  the  Chorlotto- 
London  route  to  the  Metropolitan  Nashville 
Airport  Autbonty  (“Nashvine'l.  Nona  of  the 
pundiasers.  however,  propose  to  operate  such 
routes  from  the  existing  gateway.  To 
implement  what  the  purchasers  seek  to 
achieve  will  require  the  grant  of  new 
certificate  authority  by  DOT  and/or  tha 
negotiation  of  new  rights^foun  the  United 
Kingdom  under  the  ^lateral  air  transport 
agreement  between  the  United  States  and 
that  country  as  well  as  approval  of  the 
transfer  Itsell  The  USAir  “trwisfer’’ 
applications  as  presented  to  DOT  raise 
important  and  novel  iseues  of  polk^  and  law 
for  DOT  to  decide  before  such  app)i<»tiona 
can  be  acted  on. 

USAir’s  sale  of  the  Philadelphia  route  to 
United  is  conditioned  on  moving  that  route 
to  Chicago,  where  United  would  become  the 
second  U.S.  carrier.  The  U.S.-U.1C  bilateral 
does  not  permit  the  Philadelphia  route  to  be 
moved  or  two  U.S.  carriers  on  the  Chicago- 
London  roote  at  this  time.  USAir’s  sale  of  the 
Baltimore  route  to  Northwest  is  conditioned 
on  moving  that  route  to  Detroit,  whore 
Northwest  would  become  the  second  U.S. 
carrier.  The  U.5.-U.K.  bilateral  does  not 
permit  two  U  S.  carriers  on  the  Detroit- 
London  route.  Finally,  USAir’s  sale  of  tha 
Charlotte  route  to  Nashville  raises  n<wrt  legal 
and  policy  issues  concerning  wtwther  a  city 
can  boy  a  route,  move  it  to  the  purchastag 
city,  and  designate  the  carrier  fo  operate  it. 
American,  the  carrier  Nashvilhr  proposes  to 
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serv'e  it,  has  no  Nashville-London  certificate 
authority. 

In  a  recent  joint  filing  before  DOT*  USAir 
appears  to  contend  that  the  proposed  Final 
Judgment  compels  fovorable  DOT  action  on 
its  proposed  transfer  applications.  For 
example,  that  document  states  as  follows: 

That  approach  [a  carrier  selection 
proceeding]  would  violate  the  consent  decree 
the  United  States  entered  with  USAir .  .  . 
(Joint  Reply  at  2} 

Fideli^  to  the  consent  decree .  .  .  requires 
that  the  Department  promptly  approve  the 
proposed  route  transfer.  (Joint  Reply  at  2) 

The  opponents  of  the  Northwest-USAir 
transfer  have  ignored  the  fact  that  the 
divestiture  of  USAir’s  three  London  routes  is 
governed  by  a  consent  decree  between  USAir 
and  the  United  States.  (Joint  Reply  at  2) 

The  consent  decree,  consistent  with 
consent  decrees  in  all  other  antitrust 
divestiture  cases,  clearly  protects  USAir’s 
right  to  divest  its  assets  for  the  highest  value 
it  can  obtain.  (Joint  Reply  at  2) 

The  opponents  of  the  proposed  transfer  in 
efiect  ask  the  Department  to  strip  USAir  of 
the  right  to  sell  these  assets,  punishing  USAir 
in  a  way  unlike  any  other  pa^  subject  to  an 
antitrust  divestiture  order.  (Joint  Reply  at  5) 

USAir’s  contentions  far  exceed  the  scope  of 
the  proposed  Final  Judgment.  That  document 
does  not  permit  USAir  to  divest  assets  it  does 
not  own  and  which  do  not  even  exist  under 
the  U.S.-U.K.  bilateral.  The  proposed  Final 
Judgment  recognizes  in  Section  IV.  B  that 
DOT  must  carry  out  its  statutorily  authorized 
functions  in  accordance  with  its  established 
practice  and  procedure.^  Under  that  section, 
USAir  must  submit  any  transfer  agreement  to 
DOT  for  approval  and  DOT  may  approve, 
disapprove,  or  dismiss  that  application. 
Pursuant  to  section  401(h)  of  the  Federal 
Aviation  Act,  49  U.S.C  1371(h),  DOT  must 
determine  whether  to  approve  any  certificate 
transfer  and.  pursuant  to  section  401(d),  49 
U.S.Q  1371(d),  it  must  determine  whe^er  to 
approve  the  issuance  of  new  functions.^ 

There  is  no  indication  the  proposed  Final 
Judgment  intended  to  infringe  these  DOT 
functions. 

In  the  proceedings  before  DOT,  Continental 
and  other  parties  have  pointed  out  that, 
under  long-established  DOT  precedents,  DOT 
does  not  grant  route  rights  which  require 
bilateral  negotiations  prior  to  negotiations 
and,  therefore,  the  "transfers”  involving 
service  toOhicago  and  Detroit  should  be 
dismissed.  Alternatively,  if  DOT  determines 
to  deviate  from  its  long-established 


*  Joint  Rely  of  Northwest  Airlines,  Inc.  and 
USAir,  Inc.,  DOT  Docket  48761,  May  5. 1993. 

*  See  e.g.  Sew  York  Shipping  Association  v. 
Federai  Maritime  Com'n,  854  F.2d  1338, 1371-72 
P.C  Cir.  1988),  cert,  denied  sub  nom.  International 
Lonorh  ireman 's  Association,  AFIAUO  v.  Federal 
Marithii.'  ''om'n,  488  U.S.  1041  (1989);  Marquette 
Cement  Mfe.  Co.  v.  Federal  Trade  Com’n,  147  F.2d 
589.  594  (7Ui  Cir.  1945). 

*  “The  powers  and  duties  of  particular 
administrative  officers  and  agencies  as  against  other 
officers  and  agencies  are  determined  by  the  organic 
and  statutory  provisions  which  grant  them  their 
powers  and  define  their  duties,  and,  where  specific 
powers  and  duties  are  restricted  to,  or  vested  in,  a 
specific  officer  or  body,  others  are  prohibited  from 
carrying  out  or  exercising  them.”  (footnotes 
omitted)  73  CJ.S.  §53. 


precedents,  it  must  comparatively  consider 
the  U.K.  route  requests  of  other  carriers  that 
require  bilateral  negotiations,  rather  than 
proceed  to  give  piecemeal,  preferential 
treatment  to  United  and  Northwest. 

With  respect  to  the  transfer  of  Charlotte  to 
Nashville,^  which  is  permitted  by  the 
bilateral.  Continental  and  other  parties 
seeking  the  transfer  of  Baltimore  or  Charlotte 
to  other  permitted  gateways  have  shown  that, 
under  established  DOT  precedent,  where  the 
transferee  seeks  to  move  the  transferred  point 
to  a  new  city,  mutually  exclusive 
applications  must  be  set  for  comparative 
consideration.  In  that  situation,  new 
authority  is  being  sought  rather  than  the 
transfer  of  existing  authority  to  a  new 
carrier.® 

Even  if  DOT,  after  comparative 
consideration,  does  not  approve  the  USAir 
transfers,  USAir  will  receive  offsetting 
compensation.  Under  its  agreement  with 
British  Airways,  USAir  has  the  right  to 
conduct  wet-lease  operations  and  share  in 
profits  from  the  operations  between 
Baltimore/Charlotte/Pittsburgh  and  London 
as  compensation  for  having  to  give  up 
Baltimore,  Charlotte,  and  Philadelphia.  If 
such  profit-sharing  wet-lease  operations 
cannot  be  performed,  British  Airways  must 
make  offsetting  payments  to  USAir. 

Any  Final  Judjpnent  issued  in  this  case 
must  make  it  clear  that  it  does  not  govern 
DOT’S  exercise  of  its  statutory  duties  under 
Section  401  of  die  Federal  Aviation  Act  or 
the  negotiating  role  of  DOT  and  the 
Department  of  State  with  respect  to 
international  aviation  operating  rights.  The 
proposed  Final  Judgment  appears  to 
recognize  specifically  DOT’S  role  as  final 
arbiter  on  the  matters  within  its  statutory 
jurisdiction.  Nevertheless,  USAir  has 
attempted  to  misuse  that  draft  document  to 
circumscribe  DOT’S  authority.  The  Final 
Judgment  should  state  specifically  that  DOT 
is  authorized  under  Section  401  of  the 
Federal  Aviation  Act  to  act  on  any  transfer 
applications  presented  by  USAir  in  the 
public  interest  in  accordance  with  its 
established  policies  and  precedents. 
Moreover,  it  should  be  made  clear  the 
consent  decree  gives  USAir  no  right  to  sell 
assets  it  does  not  own  or  which  do  not  exist 
under  the  bilateral  air  transport  agreement 
between  the  United  States  and  the  United 
Kingdom. 

Respectfully  submitted, 

Crowell  &  Moling, 

By:  R.  Bruce  Keiner,  Jr., 

Calvin  Davison, 

Counsel  for  Continental  Airlines,  Inc. 
cc:  Charles  F.  Rule,  Esq., 

Covington  S'  Burling,  1201  Pennsylvania  Ave., 
NW.,  Washington,  DC 20004,  Counsel  for 
USAir  Group,  Inc. 

American  Airlines 


*This  transfer  also  raises  serious  issues  related  to 
the  purchase  of  a  route  by  a  city. 

®  Comparative  coiuideration  of  other  cities  would 
also  be  required  in  connection  with  the  transfer  of 
Baltimore  to  Detroit  and  Philadelphia  to  Chicago, 
even  if  such  transfers  were  permitted  by  the 
bilateral,  which  they  are  not 


May  28, 1993 
Mark  C.  Schechter, 

Chief,  Transportation,  Energy  and 

Agriculture  Section,  Antitrust  Division, 
Department  of  Justice,  555  Fourth  Street 
NW.,  Boom  9104,  Washington,  DC  20001 
Re:  United  States  v.  USAir  Group,  Inc., 

D.D.C.  Civil  Action  No.  93-0530 
Dear  Mr.  Schechter:  On  behalf  of  American 
Airlines,  Inc.,  and  pursuant  to  58  Fed.  Reg. 
16698,  March  30, 1993,  enclosed  are 
comments  on  the  proposed  final  judgment  in 
the  captioned  proceeding. 

Very  truly  yours, 

Carl  B.  Nelson,  Jr„ 

Associate  General  Counsel,  American 
Airlines,  Inc.,  (202)  857-4228. 

CBN/ab 

Enclosure 

cc:  Service  List 

Service  List 

Charles  Rule,  Covington  &  Burling,  1201 
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Rasenberger,  888  17th  Street,  NW., 
Washington,  DC  20006 
Michael  J.  Roberts,  Russell  E.  Ponuner, 
Vemer,  Liipfert,  Bernhard,  McPherson  & 
Hand,  901 15th  Street,  NW.,  Suite  700, 
Washington,  DC  20005 
Elliott  M.  Seiden,  Vice  President,  Law  and 
Government  Affairs,  Northwest  Airlines, 
Inc.,  901  15th  Street,  NW.,  Suite  500, 
Washington,  DC  20005 
Robert  E.  Cohn,  Shaw,  Pittman,  Potts  k 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 
James  T.  Lloyd,  Frank  J.  Cotter,  USAir,  Inc., 
Crystal  Park  Four,  2345  Crystal  Drive, 
Arlington,  VA  22227 
R.  Bruce  Keiner,  Crowell  &  Moring,  1001 
Pennsylvania  Avenue,  NW.,  10th  Floor 
North,  Washington,  DC  20004 
Theodore  I.  Seamon,  1000  Potomac  Street, 
NW.,  Suite  300,  Washington,  DC  20007 
Joel  Stephen  Burton,  Ginsburg,  Feldman  & 
Brass,  Chartered,  1250  Connecticut 
Avenue,  NW„  Suite  800,  Washington,  DC 
20036 

Morris  R.  Garfinkle,  Galland,  Kharasch, 
Morse  &  Garfinkle,  P.Q,  1054  3l8t  Street, 
NW.,  Canal  Square,  Washington,  DC  20007 
Honorable  Federico  Pena,  Secretary  of 
Transportation,  Department  of 
Transportation,  400  7th  Street,  SW.,  Room 
10220,  Washington,  DC  20590 
Rosalind  A.  Knapp,  Acting  General  Counsel, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Room  10428,  Washington,  DC 
20590 

Patrick  V.  Murphy,  Acting  Assistant 
Secretary  for  Policy  and  Int’l  Affairs, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Room  10228,  Washington,  DC 
20590 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
V.  USAIR  Group,  Inc.,  Civil  Action  No. 
93-0530. 
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Comments  of  American  Airlines,  Inc. 
on  Proposed  Final  Judgment 

Communications  with  respect  to  this 
document  should  be  sent  to; 

Michael  A.  Doyle.  H.  Stephen  Harris,  Jr., 
Alston  &  Bird,  One  Atlantic  Center, 
1201  West  Peachtree  Street,  Atlanta. 
GA  30309,  (404)  881-7340 
David  A.  ScWarte,  Associate  General 
Counsel.  American  Airlines,  Inc.,  P.O. 
Box  619616,  MD5675,  DEW  Airport. 
Texas  75261,  (817)  967-1262 
Carl  B.  Nelson,  Jr.,  Associate  General 
Counsel,  American  Airlines.  Inc., 

1101 17th  Street,  NW.,  Suite  600, 
Washington,  DC  20036,  D.C.  Bar 
214205,  (202)  857-4228 
Attorneys  for  American  Airlines,  Inc. 

May  28, 1993 

In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States 
V.  USAir  Group,  Inc.,  Civil  Action  No. 
93-0530. 

Comments  of  American  Airlines,  Inc. 
on  Proposed  Final  Judgment 

American  Airlines,  Inc.,  pursuant  to 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(b)-(h),  hereby  submits 
its  comments  on  the  proposed  final 
judgment  concerning  the  disposition  of 
USAir’s  three  U.S.-London  routes  in 
view  of  the  alliance  between  USAir  and 
British  Airways.  The  proposed  final 
judgment,  stipulation,  and  competitive 
impact  statement  in  this  matter  were 
published  on  March  30, 1993  (58  FR 
16698). 

First,  American  believes  that  no  cause 
of  action  exists  against  USAir  under 
section  7  of  the  Clayton  Act,  as  pled  by 
the  United  States.  This  raises  a 
threshold  issue  of  why  USAir  would 
consent  to  a  settlement  with  the 
Department  of  Justice  on  this  matter. 

One  explanation  may  be  that  USAir 
hoped  to  gain  this  Court’s  imprimatur 
that  it  has  a  “right”  to 
In  the  United  States  District  Court  for 
the  District  of  Columbia:  United  States  • 
V.  USAir  Group,  Inc.,  Civil  Action  No. 
93-0530. 

Comments  of  American  Airlines,  Inc. 
on  Proposed  Final  Judgment 

Communications  with  respect  to  this 
document  should  be  sent  to: 

Michael  A.  Doyle,  H.  Stephen  Harris,  Jr., 
Alston  &  Bird,  One  Atlantic  Center, 
1201  West  Peachtree  Street,  Atlanta, 
GA  30309,  (404)  881-7340 
David  A.  Schwarte,  Associate  General 
Counsel.  American  Airlines,  Inc.,  P.O. 
Box  619616,  MD5675,  DFW  Airport, 
Texas  75261,  (817)  967-1262 
Carl  B.  Nelson,  Jr.,  Associate  General 
Counsel.  American  Airlines,  Inc., 

1101 17th  Street  NW..  Suite  600, 


Washington.  DC  20036,  D.C.  Bar 

#214205,  (202)  857-4228 
Attorneys  for  American  Airlines,  Inc. 

May  28, 1993 

In  the  United  States  District  Court  for 
the  District  of  Columbia;  United  States 
V.  USAir  Group.  Inc.,  Civil  Action  No. 
93-0530. 

Comments  of  American  Airlines,  Inc. 
on  Proposed  Final  Judgment 

American  Airlines,  Inc.,  pursuant  to 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(b)-(h),  hereby  submits 
its  comments  on  the  proposed  final 
judgment  concerning  the  disposition  of 
USAir’s  three  U.S.-l^ndon  routes  in 
view  of  the  alliance  between  USAir  and 
British  Airways.  The  proposed  final 
judgment,  stipulation,  and  competitive 
impact  statement  in  this  matter  were 
published  on  March  30, 1993  (58  FR 
16698). 

First.  American  believes  that  no  cause 
of  action  exists  against  USAir  under 
Section  7  of  the  Clayton  Act,  as  pled  by 
the  United  States.  This  raises  a 
threshold  issue  of  why  USAir  would 
consent  to  a  settlement  with  the 
Department  of  Justice  on  this  matter. 

One  explanation  may  be  that  USAir 
hoped  to  gain  this  Court’s  imprimatur 
that  it  has  a  “right”  to  sell  its  three 
U.S.-London  routes  to  the  highest 
bidder,  notwithstanding  the  exclusive 
jurisdiction  of  the  Department  of 
Transportation  to  decide  that  issue.  The 
proposed  consent  decree  also  comes  to 
the  Court  at  the  same  time  as  USAir’s 
proposed  stipulated  settlement  of  a 
proceeding  brought  by  the  Department 
of  Justice  alleging  price-fixing  among 
U.S.  air  carriers.  United  States  v.  Airline 
Tariff  Publishing  Company.  In  the  event 
this  case  is  not  dismissed  for  lack  of 
jurisdiction,  the  Court  should  hold  an 
evidentiary  hearing  to  determine  all  the 
facts  and  circumstances  surrounding  the 
proposed  decree. 

If  the  Court  does  have  jurisdiction, 
American  agrees  that  USAir  should  be 
ordered  to  give  up  its  three  U.S.-London 
routes  (from  the  Philadelphia, 

Baltimore,  and  Charlotte  gateways).  As 
the  Department  of  Justice  noted  in  the 
competitive  impact  statement,  the  Air 
Transport  Agreement  between  the 
United  States  and  the  United  Kingdom, 
known  as  Bermuda  2,  limits  the  number 
of  airlines  allowed  to  serve  between  the 
two  countries,  and  the  number  of  flights 
each  airline  may  provide.  The  British 
Airways-USAir  global  alliance,  which 
features  coordinated  services  such  as 
wet-leasing  and  code-sharing,  would 
adversely  affect  overall  U.S  -flag 
competition  against  British  Airways  and 
reduce  the  U.S.-flag  share  of  the  U.S.- 


U.K.  market  if  USAir  were  allowed  to 
retain  its  three  London  routes. 

However,  American  objects  to  any 
implication  in  the  proposed  decree  that 
USAir  is  required  to  sell  its  London 
routes,  as  distinguished  from 
relinquishing  this  authority  for 
reassignment  by  the  Department  of 
Transportation  to  other  U.S.  carriers.  As 
we  show  below,  DOT  has  exclusive 
jurisdiction  under  section  401(h)  of  the 
Federal  Aviation  Act  to  determine  the 
transfer  of  international  route  authority 
in  the  public  interest.  The  final 
judgment  should  explicitly 
acknowledge  DOT’S  jurisdiction  to 
decide  the  terms  on  which  USAir  must 
give  up  these  routes.  American’s 
position  before  DOT  is  that  it  would  be 
contrary  to  the  public  interest  under 
section  401(h)  for  USAir  to  sell  its 
London  authority  where  the  proceeds 
would  benefit  British  Airways. 

In  addition,  the  proposed  decree  is 
deficient  because  it  would  allow  USAir 
to  retain  its  London  authority  until  45 
days  after  commencement  of  code¬ 
sharing  between  USAir  and  British 
Airways  on  the  routes,  and  even  that 
period  would  be  tolled  pending  DOT 
procedures  to  transfer  the  routes.  This 
provision  not  only  leaves  the  timing  of 
competitive  entry  within  the  control  of 
USAir,  but  would  give  USAir  a  free 
hand  to  pursue  its  global  alliance  with 
British  Airways  without  any  divestiture 
or  relinquishment  obligation  on  an 
affected  route  so  long  as  code-sharing  is 
not  offered  on  that  route.  In  order  to 
preserve  competition  against  British 
Airways  between  the  U.S.  and  the  U.K., 
the  final  judgment  should  require  USAir 
to  cede  all  three  routes  immediately. 

These  and  other  issues  are  discussed 
below. 

1.  No  Cause  of  Action  Exists  Against 
USAir  Under  Section  7  of  the  Qayton 
Act 

Section  7  of  the  Clayton  Act  prohibits 
“person[s]  engaged  in  commerce,  or  in 
any  activity  affecting  commerce  *  *  * 
[from]  acquirling],  directly  or  indirectly, 
the  whole  or  any  part  of  the  stock  or 
other  share  capital  *  *  *  of  another 
person  engaged  also  in  commerce  or  in 
any  activity  affecting  commerce,  where 
in  any  line  of  commerce  or  in  any 
activity  affecting  commerce  in  any 
section  of  the  country,  the  effect  of  such 
acquisition  may  be  substantially  to 
lessen  competition,  or  to  tend  to  create 
a  monopoly”  (15  U.S  C.  18).  By  its  term, 
therefore,  section  7  prohibits  the  act  of 
acquiring,  but  does  not  prohibit  being 
acquired.  See  16B  J.  von  Kalinowski, 
Antitrust  Laws  and  Trade  Regulation, 

§  15.02(2],  at  15-20,  n.  58  (1993). 
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Accordingly,  no  cause  of  action  under 
Section  7  of  the  Clayton  Act,  as  pled  by 
the  United  States,  lies  against  USAir. 

See  United  States  v.  Coca-Cola  Bottling 
Co.  of  LA..  575  F.2d  222.  230  (9th  Qr. 
1978)  (both  sellers  and  buyers  named  as 
parties  defendant;  the  court  noted  that 
"sellers  in  Section  7  cases  are  not 
technical  violators  of  the  law.”  but 
found  that  "if  effective  implementation 
of  public  policy  cannot  be  decreed 
without  adversely  involving  third 
parties  (such  as  sellers]  courts  in  equity 
may.  within  limits,  involve  such  third 
parties  in  the  relief  to  be  granted”); 
United  States  v.  E.I.  duPont  de  Nemours 
and  Co.,  177  F.  Supp.  1. 10-11  (N.D.  Ill. 

1959)  (both  acquiror  of  stock  and  seller 
named  as  parties  defendant;  while  relief 
can  be  granted  against  the  seller  under 
the  court’s  equitable  powers,  the  seller 
did  not  violate  Section  7);  United  States 
V.  Phillips  Petroleum  Co.,  367  F.  Supp. 
1226. 1239-1242  (C.D.  Cal.  1973) 

(same);  United  States  v.  Pabst  Brewing 
Co.,  183  F.  Supp.  220.  221  (E.D.  Wis. 

1960)  (same). 

There  is  not  a  case  or  controversy 
before  the  Court,  and  the  Court  thus 
lacks  jurisdiction  over  the  matter. 
Counsel  for  the  parties  are  no  doubt 
conversant  with  these  elementary 
principles  of  jurisdiction  and  with  the 
scope  of  Section  7  of  the  Clayton  Act. 

So.  American  must  ask  whether  USAir 
is  being  rewarded,  rather  than  punished, 
by  the  proposed  consent  decree,  and  if 
the  former,  whether  the  proposed  decree 
was  reached  by  an  unstated  collateral 
accommodation. 

In  the  underlying  Investment 
Agreement  between  British  Airways  and 
USAir  consummated  on  January  21. 

1993 — two  months  before  USAir  entered 
into  the  proposed  consent  decree — 
USAir  agreed  to  divest  or  relinquish  its 
three  U.S.-London  routes  (Section  10.5. 
reproduced  in  Attachment  4).  In 
approving  code-sharing  and  wet-leasing 
arrangements  between  BA  and  USAir  by 
Order  93-3-17.  March  15. 1993.  p.  15. 
DOT  relied  on  the  fact  that  USAir  had 
consented  to  give  up  its  U.S.-London 
routes  (“USAir  is  relinquishing  its  route 
authority  in  all  of  its  U.S.-London 
markets,  including  markets  involved  in 
the  wet  lease  for  which  USAir  and  BA 
held  common  authority.  That  authority 
will  be  available  for  other  U.S.  carriers, 
which  can  compete  with  BA  in  those 
markets.  Thus,  we  find  no  evidence  that 
the  wet-lease  agreement  between  USAir 
and  BA  will  reduce  competition  in  the 
markets  involved  or  be  contrary  to  the 
antitrust  lavrs”).  By  entering  into  the 
proposed  decree  despite  the  United 
States’  obvious  lack  of  jurisdiction 
under  section  7  of  the  Clayton  Act. 


USAir  had  nothing  to  lose  but  a  lot  to 
gain. 

One  explanation  for  USAir’s  conduct 
is  that  it  wanted  the  benefits  of  a 
consent  decree  that  it  could  assert  gives 
it  the  “right”  to  sell  its  London  routes, 
despite  the  exclusive  jurisdiction  of  the 
Department  of  Transportation  to 
determine  that  issue.  Indeed,  as  we 
show  in  Section  n  below.  USAir  has 
already  filed  a  pleading  at  DOT 
asserting  that  a  ruling  by  the  agency 
denying  USAir’s  pending  applications 
to  sell  the  routes  to  the  highest  bidder 
would  "violate”  the  consent  decree. 
Another  consideration  is  that  the 
proposed  decree — which  clearly 
benefits  rather  than  punished  USAir — 
comes  at  the  same  time  as  USAir's 
proposed  stipulated  settlement  of  the 
Government’s  controversial  price-fixing 
allegations  in  United  States  v.  Airline 
Tariff  Publishing  Co.,  Civil  Action  No. 
92-2854  (CHR)  (D.D.C.). 

American  submits  that,  in  order  to 
determine  that  the  proposed  consent 
judgment  is  in  the  public  interest  as 
required  by  15  U.S.C.  16(e).  the  Court 
should  inquire  into  the  process  by 
which  the  terms  of  the  judgment  were 
reached,  and  the  extent  to  which 
USAir’s  agreement  with  the  Department 
of  Justice  to  settle  the  United  States  v. 
ATPCO  case  was  consideration  for  the 
highly  favorable  consent  judgment  here. 

Indeed,  by  seeking  a  consent  decree 
which  it  can  bootstrap  into  claiming  a 
"right”  to  sell  the  routes.  USAir  is,  with 
the  assistance  of  the  Antitrust  Division 
of  the  Department  of  Justice,  attempting 
to  use  this  Court  to  erect  barriers  to 
competitive  entry  into  these  markets. 
Were  the  Court  to  approve  this  scheme, 
the  result  would  be  to  add  multi-million 
dollar  barriers  to  the  entry  of 
competition  on  the  affected  routes.  Bids 
already  received  by  USAir,  conditioned 
inter  alia  on  this  Court’s  approval  of  the 
proposed  decree,  total  $24.5  million. 

The  correct  resolution  is  for  DOT  to 
exercise  its  jurisdiction  governing  the 
disposition  of  these  route  authorities, 
which  carries  with  it  the  responsibility 
to  weigh  the  public  interest  in 
preventing  “anticompetitive  practices  in 
air  transportation  and  the  avoidance 
of  *  *  *  unreasonable  industry 
concentration,  excessive  market 
domination  and  monopoly  power” 
(Federal  Aviation  Act,  section  102(a)). 
Therefore,  the  consent  decree  provision 
permitting  sale  of  these  routes  is 
anticompetitive  in  and  of  itself,  and 
cannot  serve  as  a  remedy  for  violation 
of  section  7  of  the  Clayton  Act. 

Moreover,  the  complaint  alleges  that 
the  elimination  of  competition  between 
British  Airways  and  USAir  constitutes  a 
violation  of  section  7  of  the  Clayton  Act. 


The  complaint  further  alleges  that  this 
elimination  of  competition  is 
accomplished  by  BA’s  acquisition  of 
USAir  stock,  as  well  as  the  overlap  on 
the  U.S.-London  routes.  The  relief 
sought  fails  to  cure,  or  even  address,  the 
anticompetitive  effects  of  BA’s  stock 
ownership,  which  is  the  financial 
support  for  the  strategic  alliance  of  the 
two  carriers,  intended  to  operate 
ultimately  as  one  company.  If,  as  the 
complaint  alleges,  the  elimination  of 
competition  between  British  Airways 
and  USAir  violates  section  7,  then  that 
violation  can  be  ciured  only  by  an  order 
requiring  BA  to  divest  itself  of  the  stock 
ownership,  and  prohibiting  it  from 
exercising  its  option  to  acquire  an  even 
greater  equity  inte^st  in  USAir  in  the 
future.  As  a  consequence,  the  Court 
should  order  that  British  Airways  be 
joined  as  a  party  defendant  in  order  that 
such  complete  relief  may  be  considered. 

The  Tunney  Act  is  intended  to 
prevent  abuses  of  the  consent  decree 
process.  See  S.  Rep.  No.  298,  93d  Cong. 
1st  Sess.  5  (1973).  By  eliminating  the 
"excessive  secrecy”  in  the  consent 
decree  process,  the  Tunney  Act  seeks  to 
ensure  that  antitrust  violators  do  not  use 
their  economic  power  to  obtain  “back 
room”  deals.  Hearings  on  H.R.  9702, 

H.R.  9947,  and  S.  782,  Consent  Decree 
Bills  Before  the  Subcomm.  on 
Monopolies  and  Commercial  Law  of  the 
House  Judiciary  Committee,  93d  Cong. 
1st  Sess.  40  (1977)  (hereinafter. 
“Hearings”)  (Testimony  of  Sen. 

Tunney).  See  also  United  States  v. 
American  Tel.  &  Tel  Co.,  552  F.  Supp. 
131, 148  (D.D  C.  1982),  affd  sub  nom. 
Maryland  v.  United  States,  460  U.S. 

1001  (1983). 

The  procedures  under  the  Tunney  Act 
are  aimed  at  creating  a  public  record  of 
the  reasoning  behind  the  Government’s 
consent  to  the  decree,  in  order  to  ensure 
that  the  public  interest  is  served 
thereby.  Hearings  at  40  (Testimony  of 
Sen.  Tunney).  The  decree  propos^  to 
this  Court  may  involve  just  the  sort  of 
collateral  accommodation  that  the 
Tunney  Act  is  intended  to  prevent. 
Accordingly,  unless  the  Court  dismisses 
this  case  for  lack  of  jurisdiction,  it 
should  schedule  an  evidentiary  hearing 
to  determine  all  the  facts  and 
circumstances  behind  the  proposed 
settlement  between  USAir  and  the 
Department  of  Justice. 

II.  The  Department  of  Transportation 
Has  Exclusive  Jurisdiction  to  Determine 
Whether  USAir  May  Sell  Its  London 
Routes 

The  transfer  of  international  route 
authority  from  one  carrier  to  another  is 
governed  by  section  401(h)  of  the 
Federal  Aviation  Act.  49  U.S.C.  1371(h). 
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which  provides  that  “No  certificate  may 
be  transferred  unless  such  transfer  is 
approved  by  the  Board  [now  DOT]  as 
being  consistent  with  the  public 
interest.”  This  vests  exclusive 
jurisdiction  within  DOT  to  determine 
the  disposition  of  routes,  including 
whether  routes  may  be  bought  and  sold, 
under  the  applicable  public  interest 
standard.  See  City  of  St.  Louis  v.  DOT, 

936  F.2d  1528, 1534  (8th  Qr.  1991) 

(“the  ultimate  question  is  whether  the 
route  transfers  are  'consistent  with  the 
public  interest.’  *  *  *  Congress  wants 
the  standard  defined,  in  the  first 
instance  and  in  the  main,  by  the 
Department  of  Transportation”); 
Continental  Airlines  v.  CAB,  443  F.2d 
745,  758  n.  20  (D.C.  Cir.  1971)  (“the 
responsibility  for  a  rational  pattern  of 
airline  routes,  making  for  a  healthy 
industry  and  good  air  transport  service 
for  the  public,  is  vested  in  tne  Board, 
not  the  courts”);  Railway  Express 
Agency  CAB,  345  F.2d  445,  449  (D.C. 
Cir.),  cert,  denied,  382  U.S.  879  (1965) 
(“xmder  the  Federal  Aviation  Act,  the 
Board  is  given  exclusive  authority  and 
responsibility  for  the  economic 
regulation  of  the  air  transportation 
industry,  as  therein  defined”). 

The  proposed  decree  fails  to  recognize 
the  jurisdiction  of  the  Department  of 
Transportation  to  allow  or  disallow  the 
sale  of  international  route  authority. 
Indeed,  in  a  reply  submitted  to  DOT  in 
Docket  48761  on  May  5, 1993 
(Attachment  1),  US  Air  is  already 
claiming  that  the  proposed  judgment 
gives  it  the  “right”  to  sell  the  routes.  In 
that  pleading,  USAir  goes  so  far  as  to 
asset  that  if  its  proposed  route  sales  are 
not  approved,  that  would  “violate  the 
consent  decree”  which  “protects 
USAir’s  right  to  divest  its  assets  for  the 
hipest  value  it  can  obtain”  (pp.  2,  3). 

However,  nothing  in  the  consent 
decree  can  preclude  the  Department 
from  carrying  out  its  statutorily 
authorized  fimctions,  including  its 
power  to  allow  or  disallow  route  sales 
and  transfers  under  the  public  interest 
standard  established  by  Congress  in 
Section  401(h).  See  City  of  Pontiac, 
Michigan  v.  CAB,  361  F.2d  810,  813- 
814  (6th  Cir.  1966),  quoting  Phelps 
Dodge  Corp.  v.  NLRB,  313  U.S.  177, 
183(1941)  (“Congress  entrusted  the  Civil 
Aeronautics  Board  with  the  duty  of 
promoting  the  development  of  a  sound 
air  transportation  system.  •  *  * 

‘Because  the  relation  of  remedy  to 
policy  is  peculiarly  a  matter  for 
administrative  competence,  courts  must 
not  enter  the  allowable  area  of  the 
Board’s  discretion  and  must  guard 
against  the  danger  of  sliding 
unconsciously  from  the  narrow  confines 
of  law  into  the  more  spacious  domain  of 


policy’  ”);  Kent  v.  CAB,  204  F.2d  263, 

266  (2d  Qr.),  cert,  denied,  346  U.S.  826 
(1953)  (“A  private  contract  must  yield  to 
the  paramoimt  power  of  the  Board  to 
perform  its  duties  under  the  statute 
creating  it  to  approve  mergers  and 
transfers  of  certificates,  such  as  are  here 
involved,  only  upon  such  terms  as  it 
determines  to  be  just  and  reasonable  in 
the  public  interest”).  See  also  McLean 
Trucking  Co.  v.  United  States,  321  U.S. 
67,  79-88  (1944);  New  York  Shipping 
Ass'n  V.  PMC.  854  F.2d  1338, 1371-1372 
(D.C  Cir.  1988),  cert,  denied,  488  U.S. 
1041  (1989):  Marquette  Cement  Mfg.  Co. 
v.  FTC.  147  F.  2d  589,  594  (7th  Cir. 

1945).  The  proposed  decree  simply 
cannot  create  a  “right”  that  exists  apart 
from  DOT’S  jurisdiction  to  determine 
the  public  interest  under  the  Federal 
Aviation  Act. 

American’s  opposition  to  USAir’s 
proposed  sales  of  the  three  U.S.-London 
routes  it  is  required  to  give  up  is 
detailed  in  several  pleadings  that 
American  filed  at  DOT  in  April  and  May 
1993  (Attachment  2): 

1.  There  is  no  public  interest 
justification  under  Section  401(h)  for 
allowing  USAir — as  party  to  an 
investment  agreement  under  which  it 
has  agreed  to  use  its  “best  efforts”  to 
become  controlled  by  British  Airways 
and  achieve  a  total  integration  with 
BA’s  worldwide  network — to  sell  its 
London  routes.  These  are  U.S. 
franchises,  negotiated  by  our 
Government  for  use  by  U.S.  carriers  in 
the  public  interest  and  not  for  the 
monetary  benefit  of  British  Airways. 

2.  Under  section  10.5  of  the  BA- 
USAir  Investment  Agreement  of  January 
21, 1993,  USAir  will  either  participate 
in  a  profit-sharing  arrangement  with  BA 
on  the  routes  it  must  give  up — with 
unlimited  potential  returns — or  BA  will 
“reimburse”  USAir  for  any  “losses 
suffered  by  [USAir]  in  the  divestiture  or 
relinquishment  of  [its]  U.K.  routes”  up 
to  an  amount  totalling  $50  million 
(Attachment  3).  In  its  Prospectus  of 
April  28, 1993,  USAir  informed  its 
shareholders  that  the  U.K.  routes  “were 
carried  on  its  books  at  approximately 
$48.7  million  at  Decem^r  31, 1992,  and 
the  Company  expects  to  recover  such 
amount  in  full  from  the  sale  of  the 
routes  or  pursuant  to  the  provisions  of 
the  Investment  Agreement  described 
above"  (p.  35,  emphasis  added) 
(Attachment  4).  In  effect,  British 
Airways  has  guaranteed  that  USAir  will 
receive  some  $50  million  for  ceding  its 
U.S.-London  routes,  even  it  these  routes 
cannot  be  sold. 

3.  Routes  sales  occvir  only  in  the 
context  of  restrictive  agreements,  such 
as  Bermuda  2,  which  is  presently  in 
force  between  the  U.S.  and  the  U.K. 


Under  an  “open  skies”  agreement — 
which  Secretary  of  Transportation  Pena 
has  promised  to  seek  from  the  U.K.  this 
year — ^the  value  of  an  international  route 
is  zero.  It  would  be  incongruous  for  the 
U.S.  to  be  processing  London  route  sale 
applications,  and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  or 
community  to  pay  for  these  routes, 
while  the  U.S.  is  seeking  to  dismantle 
the  very  agreement  that  gives  the  routes 
value. 

To  be  sure,  it  is  not  within  the 
purview  of  the  Court  to  decide  whether 
or  not  it  is  in  the  public  interest  for 
USAir  to  be  allowed  to  sell  its  London 
routes.  As  established  by  Congress,  that 
role  rests  with  the  Department  of 
Transportation  under  the  Federal 
Aviation  Act.  By  the  same  token,  the 
Court  should  not  approve  a  proposed 
consent  decree  tfiat  in  any  way  implies 
that  USAir  has  been  given  the  “rig^t”  to 
sell  the  authority  in  issue. 

Accordingly,  if  the  Court  does  not 
dismiss  this  case  for  lack  of  jurisdiction, 
all  references  to  the  sale  of  USAir’s 
London  routes  should  be  removed  from 
the  proposed  decree.  Consistent  with 
DOT’S  exclusive  jurisdiction  to 
determine  this  matter,  we  urge  that 
section  V  deleted,  and  that  section  IV  be 
amended  to  read  as  follows: 

USAir  is  hereby  ordered  and  directed  to 
divest  or  relinquish  each  U.S.-U.K.  Route  on 
terms  approved  by  plaintiff  and  subject  to 
decisions  with  respect  to  these  routes  by  the 
Department  of  Transportation  under 
applicable  provisions  of  the  Federal  Aviation 
Act,  49  U.S.C.  1301,  et  seq. 

With  respect  to  the  timing  of  USAir’s 
obligation  to  cede  these  routes, 

American  believes  that  should  occur 
immediately,  as  explained  in  the  final 
section  of  these  comments. 

III.  USAir  Should  Be  Required  To  Cede 
Its  Three  London  Routes  Immediately 

Under  the  terms  of  the  proposed  final 
judgment,  USAir  is  not  required  to 
divest  any  of  its  London  routes  until  45 
days  after  “that  route’s  Commencement 
Date,”  meaning  the  date  on  which 
USAir  and  British  Airways  begin 
holding  out  to  the  public  code-sharing 
service  “at  the  U.S.  gateway  for  that 
route”  (Sections  FV.A  and  II.D).  “Code- 
sharing  service”  is  defined  as 
"scheduled  airline  passenger  service 
between  cities,  all  or  part  of  which  is 
operated  by  one  airline  but  which  is 
identified  with  the  airline  designator 
code  of  another  airline”  (Section  II.E).' 

’  By  tlie  way  "code-sharing  service"  is  defined, 
wet-leasing  operations  provided  by  USAir  on  BA's 
U.S.-London  routes  would  also  be  included. 
Otherwise,  there  would  be  a  large  loophole  in  the 
proposed  consent  decree,  since  USAir  has  not  yet 
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Thus,  despite  the  fiict  that  USAir  and 
British  Airways  have  already  entered 
into  a  global  ^liance  and  are  holding 
out  coordinated  international  services  to 
the  public  (see  Attachment  5),  the 
proposed  consent  decree  in  effect  leaves 
it  up  to  USAir  to  determine  the  timing 
of  competitive  entry  by  another  U.S. 
carrier  or  carriers  over  the  routes  USAir 
must  relinquish. 

Clearly,  USAir  should  be  required  to 
give  up  its  London  routes  now.  This 
authority  was  granted  to  USAir  in  the 
first  instance  to  maximize  U.S.  carrier 
competition  against  U.K.-flag  carriers 
operating  in  the  U.S.-London  market.  As 
of  January  21, 1993 — the  date  British 
Airways  invested  $300  million  in  USAir 
and  the  two  carriers  agreed  to  a  global 
alliance — USAir  ceas^  to  be  an 
effective  competitor  against  British 
Airways.  It  would  be  contrary  to  the 
public  interest  and  to  competition 
policy  for  the  U.S.  Government  to  allow 
USAir  to  retain  its  London  authority  for 
any  further  period  of  time. 

For  these  reasons,  in  the  event  the 
Court  does  not  dismiss  this  case  for  lack 
of  jurisdiction,  the  provisions  in  the 
proposed  consent  decree  allowing 
USAir  to  hold  on  to  each  of  its  three 
London  routes  vmtil  at  least  45  days 
after  code-sharing  begins  on  “that 
route”  should  be  deleted.  Instead,  the 
final  judgment  should  order  USAir  to 
cede  its  London  authority  immediately. 
That  would  facilitate  restoration  of  the 
full  measure  of  competition  between 
US.  gateways  and  London  that  was  lost 
when  USAir  effectively  ceased  to 
compete  with  British  Airways  on 
January  21, 1993. 

Respectfully  submitted, 

Carl  B.  Nelson,  Jr., 

Associate  General  Counsel,  American 
Airlines,  Inc. 

Michael  A.  Doyle, 

H.  Stephen  Harris,  Jr., 

Alston  &  Bird 

Attorneys  for  American  Airlines,  Inc. 

May  28. 1993. 

Before  the  Department  of 
Transportation,  Office  of  the  Secretary, 
Washington,  DC.;  Joint  Application  of 
Northwest  Airlines,  Inc.  and  USAir,  Inc. 
for  a  certificate  transfer  pursuant  to 
Section  401(h)  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (Baltimore- 
London),  Docket  48761. 


proposed  beyond-gateway  code-sheiing  service  on 
the  Baltimore  or  Cherlotte  routes.  To  remove  any 
ambiguity  on  this  point.  Section  n.E  should  be 
amended  to  state  spedfically  that  "code-sharing 
service”  includes  wet-lease  operations. 


Joint  Reply  of  Northwest  Airlines,  Inc. 
and  USAir,  Inc.  to  Answers  of 
American,  Continental,  Delta  and 
Raleigh/Durham 

Communications  with  respect  to  this 
document  should  be  sent  to: 

James  T.  Lloyd,  Executive  Vice 
President  and  General  Counsel,  Frank 
J.  Cotter,  Assistant  General  Counsel, 
USAir,  Inc.,  Crystal  Park  Four,  2345 
Crystal  Drive,  Arlington.  Virginia. 

(703)  418-5220. 

Richard  D.  Mathias.  Frank  J.  Costello, 
Zuckert,  Scoutt  &  Rasenberger.  888 
17th  Street  NW.,  Washington,  DC 
20006,  (202)  298-8660. 

Coimsel  for  USAir,  Inc. 

Richard  B.  Hirst,  Senior  Vice  President 
and  General  Coimsel,  Northwest 
Airlines,  Inc,,  5101  Northwest  Drive, 

St.  Paul,  MN  55111. 

Elliott  M.  Seiden,  Vice  President  Law 
and  Government  Affairs,  Peter  B, 
Kenney,  Jr.,  Associate  General 
Counsel,  Northwest  Airlines,  Inc.,  901 
15th  Street  NW.,  Washington.  DC 
20005,  (202)  842-3193. 

May  5, 1993. 

Before  the  Department  of 
Transportation,  Office  of  the  Secretary, 
Washington,  DC;  Joint  Application  of 
Northwest  Airlines,  Inc.  and  USAir,  Inc. 
for  a  certificate  transfer  pursuant  to 
Section  401(h)  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (Baltimore- 
London),  Docket  48761. 

Joint  Reply  of  Northwest  Airlines,  Inc. 
and  USAir,  Inc.  to  Answers  of 
American,  Continental,  Delta  and 
Raleigh  Duriiam 

Northwest  Airlines,  Inc. 

(“Northwest”)  and  USAir,  Inc. 

(“USAir”),  pursuant  to  the  Department’s 
Notice,  served  April  23, 1993,  hereby 
submit  this  joint  reply  to  the  answers  of 
American  Airlines,  Inc.  (“American”), 
Continental  Airlines,  Inc. 
(“Continental”),  Delta  Air  Lines.  Inc. 
(“Delta”)  and  Raleigh/Durham.' 

Each  of  these  carriers  has  peppered 
the  Department  with  applications  for 
new  U.K.  route  authority.  What 
distinguishes  these  applications  from 
Northwest’s  is  the  fact  that  none  of  tliese 
applicants  valued  new  U.K.  route 
authority  enough  to  offer  USAir  a  dime 
to  buy  its  rights.  Northwest,  on  the  other 
hand,  has  agreed  to  pay  USAir  $5 
million  for  the  right  to  obtain  its 
Baltimore-London  authority  and  transfer 
it  to  Detroit.  This  fact  alone 
demonstrates  that  Northwest’s  urgent 


'  For  the  rea5oiu  set  forth  herein.  Northwest  and 
USAir  also  oppose  motions  to  modify  the  scofie 
and/or  to  consolidate  hied  by  Continental  (with 
Dockets  48755  and  48756),  Delta  (with  Dodcet 
48757)  and  Tower  (with  all  pending  applications). 


desire  to  offer  London  service  from  its 
largest  hub  constitutes  the  highest  and 
most  productive  use  of  USAir’s 
Baltimore-London  authority.  The  timely 
transfer  of  that  authority  to  Northwest 
should  not  be  derailed  by  the  fact  that 
other  carriers  have  now  composed  wish 
lists  for  new  authority  that  they  clmm  to 
want  but  were  unwilling  to  buy. 

The  opponents  of  the  proposed 
transfer  urge  the  Department  to  second- 
guess  the  market  by  conducting  a  carrier 
selection  proceeding  to  reassign  USAir’s 
U.S.-Lbndon  routes.  That  approach 
would  both  violate  the  consent  decree 
the  United  States  entered  with  USAir 
and  violate  longstanding  Department 
precedent  and  policy  to  rely  principally 
on  market  forces  to  govern  the  transfer 
of  route  rights.  Fidelity  to  the  consent 
decree  and  its  own  precedents  requires 
that  the  Department  promptly  approve 
the  proposed  route  transfer. 

I. 

The  Antitrust  Consent  Decree  Requires 
That  USAir  be  Given  an  Opportunity  to 
Divest  Its  U.K.  Routes 

The  opponents  of  the  Northwest- 
USAir  transfer  have  ignored  the  fact  that 
the  divestiture  of  USAir’s  three  London 
routes  is  governed  by  a  consent  decree 
between  USAir  and  the  United  States. 
United  States  v.  USAir  Group,  Inc.,  Civil 
Action  No.  93-0530  (D.C.C.  March  15, 
1993).  The  consent  decree,  consistent 
with  consent  decrees  in  all  other 
antitrust  divestiture  cases,  clearly 
protects  USAir’s  right  to  divest  its  assets 
for  the  highest  value  it  can  obtain.  For 
the  Department  now  to  deprive  USAir  of 
this  right  would  be  utterly  inconsentent 
with  the  provisions  of  the  agreement 
reached  between  the  United  States  and 
USAir  and  with  fundamental 
competition  policy. 

Part  IV  of  me  decree  clearly,  explicitly 
and  quite  deliberately  grants  USAir  a 
period  of  time  to  sell  each  of  its  routes. 
Specifically,  USAir  must  sell  each  route 
within  45  days  after  the  commencement 
of  BA-USAir  code-share  operations  at 
that  gateway.  Further,  the  45-day  period 
is  tolled  during  the  pendency  of  a 
transfer  application  before  the 
Department  pursuant  to  Section  401(h). 
'Thus,  if  the  Department  were  to 
disapprove  a  proposed  transfer,  USAir 
would  have  the  balance  of  the  45-day 
period  to  negotiate  an  alternative  sale. 

In  addition.  Part  IV  provides  that  USAir 
may  request  additional  time  to  divest 
any  of  its  routes,  which  the  Justice 
Department  may  grant.  It  is  only  after 
the  time  permitted  under  Part  IV, 
including  any  extensioiis  the  Justice 
Department  may  grant,  has  expired  that 
USAir  is  obligated  under  Part  V  to 
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relinquish  its  authority  to  the 
D^artment 

The  purpose  of  these  provisioas  is  to 
insure  that  USAir  is  not  required  to 
divest  its  property  for  nothing  or  at  fire* 
sale  prices,  while  at  the  same  time 
insxiring  the  relief  required  under  the 
antitrust  decree  is  accomplished 
promptly.  These  proviskms  give  efiect 
to  the  longstandii^  principle  that 
divestitures  order  in  civil  antitrust  cases 
may  not  be  “punitive.’*  United  States  v. 

E.  I.  Du  Pont  De  Nemours,  36&U.S.  316, 
326  (1961).  Mcoe  broadly,  they  give 
efiect  to  fundamental  competiticm 
policies  of  the  United  States.  U.S. 
competitioa  policy  recogitizes  the  need 
not  only  to  prevent  anticompetitive 
mergers  and  investments,  but  to  “avoid 
deterring  the  larger  universe  of 
procompetitive  or  competitively  neutral 
mergers."  U.S.  Department  of  Justice 
Horizontal  Merger  Guidelines,  4  Trade 
Reg.  Rep.  (CCH)  Para  13,104  (1992)i 
Mergers  and  investments  that  create 
efficiencies  and  do  not  result  in 
anticompetitive  effects  are  desiraMe  and 
should  be  encouraged.  Cmative 
divestiture  orders,  such  as  that  in 
USAir,  permit  otherwise  efficient 
trcmsactions  to  occur  by  eliminating  the 
assets  or  lines  or  Inisiness  that  may  give 
rise  to  potential  anticompetitive  effects. 

If  parties  to  potential  mergers  or 
investments  faced  the  prospect  that 
valuable  assets  would  be  lost  without 
compensation  because  of  the 
transaction,  they  would  refrain  from 
entering  agreements  that  otherwise 
would  be  productive  and  efficient.  Such 
a  needless  restraint  on  the  efficient 
allocation  of  assets  and  resources  would 
be  contrary  to  sound  competition 
policy. 

Accordingly,  antitrust  divestiture 
decrees  uniformly  afford  the  divesting 
party  a  reasonable  opportunity  to  divest 
the  assets  at  a  fair  market  price.  Thus, 
for  example,  the  consent  decree  in 
United  States  v.  Texas  Commerce 
Bancshares,  Inc.,  1993  Trade  Reg.  Rep. 
Para.  50,743  (February  11, 1993), 
accords  the  defendant  three  months 
from  the  entry  of  the  decree  to  divest  the 
assets  subject  to  the  order,  with  a  further 
provision  that  it  the  assets  are  not 
divested  in  that  period  a  trustee  vrill  be 
appointed  to  divest  the  assets  “at  such 
price  and  on  such  terms  as  are  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee.”  * 


'  See  also,  e.g..  United  States  v.  Society  Corp.  and 
Aimritmst  cesp,  1992-2  TradvGasM  (GCH)  Para. 
69,892  (six  noi^s  to  divaat  asMti  bafoia 
appointment  of  trastsa);  United  States  v.  Tidewater, 
Inc.,  1992-1  Trade  Cases  (GCH]  Para.  69,782  (four 
months  to  divest  assets  befota  appointment  of 
trusted  United  States  ■e.Fleet/NorstarPinancicl 
Services,  Ine.,  1991-2  Trade  Cases  (CCIQ  Para. 


The  USAir  divestiture  decree  is  in 
accord  with  these  fundamental 
competitkoi  policies.  USAir.  like  Texas 
Commerce  Bancshares  and  parties  to 
other  divestiture  decrees,  is  to  be 
accorded  •  reasonable  opportnndty  to 
sell  its  assets  at  the  best  market  price  it 
can  obtain.  Only  if  foils  to  do  so  in  the 
period  allowed  under  Part  IV  of  the 
Decree  is  it  then  required  to  relinquish 
them  (without  comp«isatioii)  tothe 
DepaitmeaL  In  this  way  USAir  is  able 
to  consummate  its  agreemffiii  with 
British  Airways— an  agreement  the 
Department  concluded  in  Order  93-3- 
17  created  procontp^thre  efficiencies 
and  was  in  the  public  intmest — without 
subjecting  USAir  to  a  punitive 
divestitoia  regime.^ 

The  opponents  of  the  proposed 
transfer  in  sBacl  aric  the  Department  to 
strip  USAir  ol  the  right  to  sell  these 
assets,  punishing  USAir  in  e  unlike 
any  odier  party  subject  to  an  antitrust 
divestiture  order.  Nothing  could  be 
more  at  odds  with  the  consent  decree 
and  settled  antitrust  policy. 

At  tha  moat  mctreme,  Amarkan.  Deka 
and  Ralei^i/Durham  argue  that  the 
Departmmrt  simply  ^lould  not  permit 
'  USAir  to  sell  its  route  rights  to  anymie. 
To  the  stune  effect  are  arguments  that 
the  proposed  route  transfer  be 
considered  in  a  larger  comparative 
proceeding  in  whi^  the  Department 
would  select  carriers  and  gateways  for 
the  USAir  routes.  Deha  argues  that  such 
a  comparative  proceeding  is  in  order 
because  Northwest  proposes  to  transfer 
the  SOTvice  from  Baltimore  to  Detrmt. 
Delta’s  reliance  on  Joint  Application  of 
Northwest  Airlines,.  Inc.  Hawaiian 
Airlines,  Inc..  Orders  91-3-26  and  91— 
4-3,  to  support  this  argument  is 
misplaced.  That  case  involved  a 
voluntary  transfer  agreement,  not  a 
divestiture  mandat^  by  an  antitrust 
consent  decree,  and  there  were  no 
competing  antitrust  policies  to 
consider.^  The  effiact  of  Delta’s  argument 
in  this  context  would  be  to  prevent 


69,64S  (six  monlks  to  divest  assets  before 
appointment  of  trustee). 

^  In  soma  respects ,  the  USAir  decree  is  less 
generous  than  the  typical  antitrust  divestiture  order, 
under  which  a  trustee  would  still  try  to  sell  the- 
assets  for  tha  benefit  of  ih#  divesting  party  at  dm 
expirahon  of  the  ^vaatitura  period.  If  U^ir  fails 
to  sell  tha  raugo  rights  in  time,  it  will  lose  any 
economic  interest  in  them. 

*  As  the  Department  has  recognized  in  the  past, 
the  Ashbacker  doctrine  on  which  Delta  reliaa  “  ‘ia 
*  basically  a  rula  of  procedural  faimess  in 
compantive  consideration  [that]  must  ba  applied 
with  commoB  sense  and  in  a  practical  fashion' 
(quoting  Deha  Air  Lines  v.  CAB,  497  F  Jd  608. 612- 
12  CD.C.  Cir.  1973)1  and  that  it  does  not  require  the 
Board  to  change  dm  'fiiedanental  purpose'  of  a 
proceediBg  (quoting  Eastern  Air  Lines  v.  CAB,  247 
F.3d  Ma.  968  fD.C.  Cir.  1987)).”  baniff  South 
American  Route  Transfer  Case,  Order  82-9-81,  p.8. 


USAir  from  divesting  the  route  to 
anyone,  even  though  the  route  is 
movable  under  the  bilateral.  Sudi  a 
result  would  clearly  be  at  odds  with  the 
decree.* 

In  sum,  this  is  not  an  ordinary  route 
transfer.  Rather,  it  is  a  route  divestiture 
being  performed  to  satisfy  the  meBdate 
of  an  antitrust  consent  decree.  Well- 
established  competitioa  policy  requires 
th£^  such  a  divestiture  be  accomplished 
without  “deterring  the  larger  univ^ee  of 
procompetitive”  transactions.  Uoder 
section  102(aK4)  of  the  Act.  the 
Department  is  required  to  exercise  its 
duties  undw  the  Act  in  a  marniw  that 
furthers  these  competition  policies  in 
the  air  carriw  industry.  The  Dapastm«it, 
therefore,  in  fulfilling  its  responsibilities 
under  the  Federal  Aviation  Act.  eais  and 
should  ^ve  effect  to  these  hindauiMital 
competition  policies  by  refusing  to 
succumb  to  other  carriers’  danands  to 
convert  this  route  tsansfar  agreemant 
into  a  comprehensive  comparative 
proceeding— a  proceeding  that  would 
serve  no  purpose  other  than  to  pievaat 
the  sale  of  USAir’s  routes  to  anyone^ 

U. 

The  Departnwnt’s  Precedents  Require 
Approval  of  the  Proposed  Transfer 

The  Department’s  precedents  for 
considering  route  transfars  under 
section  4fn(h}  are  clear.  The  Department 
“generally  approve[s)  such  transfers 
unless  they  conflict  whb  important 
international  aviation  policy  objectives 
or  are  otherwise  incot^stsnt  with  the 
public  interest.**  Joint  Application  ot 
Delta  Air  Lines,  Inc.  and  Pan  American 
World  Airways,  Inc.,  Ordw  91-9-53.  p» 
3.®  The  proposed  Ncwthwest-USAlr 


s  Notably,  the  fustic*  D«partm«nt  coBsidBred  and 
explicitly  reiact^  any  raq^TomaBt  that  USAir  MU' 
thw  rout*  only  for  sarvica  at  a  sp«cific  p*inC 
concluding  that  such  a  limitatioa  could  "harm 
airline  pas.sengers.  traveling  to  London  as  a  whole 
by  producing  an  inefficient  allocation  of  tha  ItanAed 
authority  to  swve  London.'*  Ubited States  «.  USAir 
Group,  Inc.,  Proposed  Final  ludgmeat  and 
Competitive  Impact  Statement.  58  Fad  Beg.  16898, 
16702  (March  30. 1993). 

•  See  also  foint  Application  of  Niotthwesf  Airlines, 
Inc.  and  Hawaiian  Airlines,  ktc.,  Oder  S2-S-59, 
p.6;  foint  Applicatioti  of  United  Ais  Lines,  Inc.  and 
Pan  American  World  Airways,  lac..  Order  92-8-30, 
firtalized.  Order  92-7-9:  foint  Application  of  Trans 
World  Airlines,  Inc.  and  USAir,  Inc.,  Order  92-3- 
51 ,  finalized.  Order  92-4-49;  foint  AppUcotion  sf 
America  West  Aiiiines,  Inc.  and  Northwest  Airhaes, 
Ine.,  Order  92-1-39,  finalized.  Order  S2-3-47;  foint 
Applicatioa  of  American  Airlines,  Am:,  asrd  Tnms 
World  Airlines,  Inc.,  Ordw  91-3-%;  fomt 
Application  of  United  Air  Lines,  Ine.  and  Pan 
American  World  Airways,  Inc.,  Ordee  Sl-1-11, 
finalized.  Order  91-2-5:  faait  Application  sf 
American  Airlines,  Ine.  and  Trans  World  AirHttes, 
Inc.,  Order  9V-1-12.  finalized.  Order  91-V-72; 
Appiicetien  of  American  Airlines,  Arc.  Eastern  Air 
lines,  Inc.,  and  Continental  Aistmes.  Arc..  Order 
90-S-11,  finalized.  Order  90-9-5. 
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transfer  is  entirely  consistent  with  U.S. 
international  aviation  policy  objectives 
and  no  opponent  of  the  proposed 
transfer  has  oOered  any  argument  that 
would  justify  a  departure  horn  these 
precedents. 

The  policy  underlying  the 
£)epartment‘s  mute  transfer  precedents 
is  that  the  market,  not  the  Department, 
is  better  able  to  identify  the  highest 
economic  use  of  limited  route  rights.  As 
the  Department  stated  in  its  Final  Order 
in  Delta-Pan  Am,  “[s]ince  deregulation 
of  the  air  transport  industry,  we  have 
found  that  the  marketplace  is  generally 
a  far  better  allocator  and  provides  a  far 
more  efficient  solution  in  the  long  term 
than  does  government  interference.” 
Order  92-4-33,  p.20.  This  “market  for 
foreign  routes”  has  been  expressly 
approved  by  the  Court  of  Appeals,  City 
of  St.  Louis  V,  Department  of 
Transportation,  936  F.2d  1528, 1537 
(8th  Cir.  1991),  and  has  served  as  the 
legal  predicate  for  the  Department’s 
approval  (without  comparative 
proceedings)  of  the  transfer  of 
substantial  amounts  of  international 
route  authority. 

The  Northwest-USAir  transaction  is  a 
classic  example  of  the  marketplace  at 
work.  As  the  Department  well-knows. 
Northwest  was  unsuccessful  in  its 
efforts  to  acquire  Pan  American’s 
Detroit-London  route,  which  was  sold  to 
Delta  in  1991  together  with  the  balance 
of  Pan  Am’s  European  route  system,  and 
Northwest  remains  committed  to 
obtaining  the  rights  to  serve  London 
horn  its  largest  hub.'  For  that  reason. 
Northwest  places  a  high  value  on  the 
USAir  route  rights  and  is  prepared  to 
pay  $5  million  to  obtain  the  Baltimore- 
London  route  if  it  can  be  transferred  to 
Detroit  in  time  for  the  1993  summer 
season.  In  contrast,  other  carriers  who 
now  claim  to  want  to  serve  London  from 
various  U.S.  points  (including  points 
that  could  have  been  served  with  no 
amendment  to  the  bilateral)  were 
unwilling  to  spend  anything  for  the 
routes.  Under  the  Department’s 
precedents,  the  proposed  transfer  to 
Northwest  should  deemed  the 
highest  and  more  efficient  use  of  the 
Baltimore-London  route  authority. 

^  Northwest  has  sought  judicial  review  of  the 
Department's  decision  approving  the  transfer  of  Pan 
Am’s  Detroit-London  authority  to  Delta.  Northwest 
Airlines,  ItK.  v.  VS.  Department  of  Transportation. 
Case  No.  92-1251  (D.C.  Or.). 

In  addition,  there  remains  pending  in  Docket 
48090  the  joint  application  of  Northwest  and  Pan 
Am  to  transfer  Pan  Am’s  Detroit-London  authority 
to  Northwest  pursuant  to  a  back-up  contract 
between  Northwest  and  Pan  Am,  approved  by  the 
Pan  Am  bankruptcy  court,  that  Northwest  and  Pan 
Am  contend  came  into  effect  upon  Delta's  breach 
of  its  contract  with  Pan  Am. 


In  opposing  the  transfer.  Continental 
has  labelled  it  as  "fictitious”  because  it 
involves  both  the  sale  of  the  Baltimore 
authority  and  the  transfer  of  the 
authority  to  Detroit.  Delta  similarly 
argues  that  the  proposed  transfer  of 
authority  to  Detroit  must  trigger  an 
Ashbacker  comparative  hearing.  There 
is,  of  course,  nothing  fictitious  about  the 
$5  million  Northwest  will  pay  for  the 
route  authority  if  the  transfer  is 
approved.  Nor  is  there  any  dispute  that 
Continental  and  Delta  were  afforded 
exactly  the  same  opportunity  to  buy 
USAir’s  rights  and  they  elected  not  to 
do  so,  even  though,  as  they  point  out  in 
their  own  application,  the  authority 
could  be  transferred  to  Cleveland  or  Salt 
Lake  City  without  any  adjustment  in  the 
bilateral.  *rheir  failure  to  do  so,  together 
with  the  absence  of  any  other  evidence 
of  a  burning  interest  to  serve  these 
markets,  strongly  suggests  that  the  real 
purpose  of  their  competing  applications 
is  to  put  before  the  Department  their 
own  wish  lists  for  the  pending  U.S.-U.K. 
negotiations.  While  understandable — 
Northwest  has  its  own  wish  list  as 
well — the  presence  of  such  future 
ambitions  should  not  be  allowed  to 
torpedo  a  concrete  transaction  before 
the  Department.  Ashbacker,  after  all, 
only  applies  tc  “bona  fide”  applications 
that  are  mutually  exclusive.* 

While  invoking  Ashbacker,  Delta 
ignores  the  fact  that  the  Department  has 
consistently  concluded  that  Ashbacker 
does  not  apply  to  applications  where 
the  authority  at  issue  could  not  be 
awarded  to  any  other  applicant.  See, 
e.g..  Application  of  American  Airlines, 
Inc.  (Chicago-Milan/Rome),  Order  90- 
10-46;  Application  of  Northwest 
Airlines,  Inc.  (U.S.-Australia,  Order  91- 
8-30.  In  this  case  there  would  be  no 
authority  to  award  to  other  carriers  if 
the  transfer  is  disapproved;  the 
Baltimore-London  authority  remains 
with  USAir.  USAir  has  the  right  to 
continue  operating  on  that  route  as  well 
as  the  right,  preserved  under  its  consent 
decree  with  the  United  States,  to 
attempt  to  sell  its  authority  to  another 
bidder  in  the  event  that  the  instant  route 
transfer  application,  on  its  merits,  is 
disapprove.  Under  these 
circumstances,  the  Department  should 
adhere  to  its  well-established  policy  not 
to  expand  the  scope  of  route  transfer 
proceedings  under  Section  401(h)  into 

*ln  light  of  the  Department’s  commitment  to 
secure  a  substantial  liberalization  of  the  U.S.-U.K. 
aviation  regime,  it  is  not  clear  that  the  competing 
applications  are  even  mutually  exclusive.  Neither 
Continental  nor  Delta  propose  service  start-up  dates 
in  their  respective  Cleveland  and  Salt  Lake  Gty 
applicatioiu  (in  contrast  to  Delta’s  New  York- 
London  applicaticm,  which  commits  to  start  service 
by  |uly  IS,  1993). 


generalized  Section  401(d)  carrier 
selection  proceedings.  See,  e.g..  Joint 
Application  of  Northwest  Airlines,  Inc. 
and  Hawaiian  Airlines,  Inc.,  Order  92- 
9-59. 

American  argues  that  the  Northwest- 
USAir  transfer  application  should  be 
dismissed  on  the  ground  that  it  is  the 
Department’s  policy  not  to  entertain 
requests  for  international  routes  “that 
do  not  exist.”  In  point  of  fact,  however, 
the  route  does  exist  and  the  bilateral 
ermits  it  to  be  moved;  thus,  the  only 
ilateral  issue  is  whether  the  U.K. 
would  permit  it  to  be  moved  to  Detroit. 
There  is  ample  precedent  in  such 
circumstances  for  the  Department  to 
rule  on  an  application  even  when  there 
is  uncertainty  that  the  foreign 
government  will  grant  the 
corresponding  approvals. 

For  example,  in  Joint  Application  of 
United  Air  Lines,  Inc.  and  Pan 
American  World  Airways,  fric..  Order 
91-2-5,  the  Department  approved  the 
transfer  of  the  bulk  of  Pan  Am’s  U.S.- 
London  authority  subject  to  the 
condition  that  the  U.K.  permit  United  to 
operate  to  Heathrow.  In  the  Show  Cause 
Order,  the  Department  observed  “[W)e 
have  always  been  reluctant  to  predicate 
our  regulatory  decisions  on  the  possible 
posture  a  foreign  government  might 
assume  in  response,”  and  “we  cannot 
allow  the  inability  [to  predict  precisely 
the  future  character  of  any  bilateral 
relationship]  to  hamstring  our 
regulatory  process.”  Order  91-1-11,  p. 

9,  n.30.  See  also.  Joint  Application  of 
American  Airlines,  Inc.  and  Trans 
World  Airlines.  Inc.,  Order  91-1-12, 
finalized.  Order  91-1-72  (U.S. 
undertook  to  seek  permission  to  permit 
American  to  serve  Heathrow); 
Application  of  American  Airlines.  Inc. 
(Chicago-Milan/Rome),  Order  90-10—46 
(grant  of  authority  dependent  on  further 
negotiations  with  Italy);  U.S.-London 
Case  (1982),  Order  82-4-64  (selection  of 
Air  Florida  for  Newark-London  service 
even  though  British  Airways  had 
already  exercised  its  right  to  choose  the 
Newark  gateway  and  invoked  the 
market  protection  provision  of  the 
bilateral).  Thus,  the  fact  that  the 
proposed  Northwest  USAir  transfer 
would  require  the  consent  of  the  U.K. 
cannot,  consistent  with  the 
Department’s  precedents,  preclude 
approval  of  the  transfer  application. 

American  further  argues  that  the 
United  States  should  not  engage  in 
“piecemeal”  negotiations  with  the  U.K. 
to  seek  specific  new  routes  requested  by 
individual  carriers.  While  Northwest 
supports  a  comprehensive  liberalization 
of  the  U.S.-U.K.  agreement,  that 
undertaking  is  not  inconsistent  with 
also  securing  U.K.  consent  to  the 
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transfer  of  USAir’s  Baltiniore-London 
authority  to  Northwest  for  operation  at 
Detroit.  Northwest  beHeves  that  there  is 
every  reason  to  expect  that  the  U.K.  will 
be  receptive  to  this  request,  if  for  no 
other  reason  than  to  save  British 
Airways  the  $5  million  it  might 
otherwise  be  obligated  to  pay  USAir 
under  the  indemnity  provisions  of  the 
investment  agreement  Moseover,  the 
U.K.  authorities  recently  panted 
extrabilateral  authority  for  American 
Trans  Air  to  operate  to  Belfast  and  made 
a  point  of  stating  that  the  action  was 
intended  as  a  gesture  of  good  faith  in  the 
largpr  U.S.-UJC  talks.  Under  these 
circumstances,  the  Department  stirely 
should  not  deny  the  proposed  transfw 
on  the  supposition  that  tne  U  JC.  will  not 
approve. 

American  (and  Deltal  also  argue  that 
USAir  should  not  be  allowed  to  sell  Us 
roxUes  to  anyone— an  especially 
convenient  ugument  for  parties  that 
elected  not  to  bid  for  the  routes. 
(American,  of  course,  is  well-positioned 
to  have  it  both  ways,  having  agreed  to 
operate  on  the  Chmkotta-London  route 
that  Nashvilla  purchased  on  its  behalf.) 

Such  an  action  by  the  Department  not 
only  would  be  directly  at  odds  with  the 
USAir  consent  decree,  as  discussed 
above,  but  would  be  wholly  without 
precedent.  Am^can  cities  no  legal 
predicate  for  disapproving  the  route 
transfer  merely  on  the  grounds  that 
approval  may  &ea  British  Airways  cd  a 
portion  of  Hs  indemnification  obligation 
to  USAir.*  We  know  of  no  case  in  which 
the  Department  has  disapproved  a 
transfer  on  the  pound  that  It  may 
benefit  a  foreign  carrimr.^  Bather,  the 
Department  has  approved  marketplace 
route  transfers  in  the  past  because  it  has 
found  the  marketplace  to  be  most 
efficient  means  to  allocate  routes — ^not 
because  it  approved  of  who  boiefits 
economically  from  the  transfer. 

In  sum,  the  argiunents  advanced  by 
the  opponents  of  the  trsmsfer  have  failed 
to  any  case  that  the  proposed 
transfer  “conflicts  with  important 
international  aviation  poli^  objectives” 
or  otherwise  is  inconsistent  with  the 


'Norti  SMi*  any  merit  to  American’s  agument 
that  tkeroute'innsfer  sfacmkf  notbeaUbvmd 
becaua*  USAir  is  controlled  bj  Britidi  Airways. 
Regardless  of  what  Amsrican  may  betieve.  the 
DepartBMOt  has  determined  hi  Chder  S3-S-17  that 
USAir  to  not  under  the  control  of  Britisfa  Airways 
and  the  Department  surely  cannot  disapprove  t^ 
proposed  route  transfcr  on  the  pounds,  as 
American  cantsnds,  that  it  la. 

’"Were  the  Department  to  gp  oat  of  its  way,  aa 
American  racomraends,  to  dtoapiffava  a  routs 
transfer  simply  because  it  would  result  in  an 
economic  benefit  Ibr  Brttisfa  Airways,  It  could 
hardly  ba  viewed  as  a  posittvs  gesture  by  U.K. 
authorities  and  would  only  serve  to  uxKhRcut  die 
U.S.  loMativato  negotiate  a  Hberattzed  aviation 
reghna  vritb  the  U.K. 


public  interasL  In  the  absence  of  such 
a  showing,  the  Department’s  precedents 
clearly  require  that  the  proposed 
transfer  be  approved. 

Comiusion 

Wherefore,  Northwest  Airlines,  fate, 
and  USAir.  Inc.  reqiectfully  request  that 
the  Department  deny  all  motions  to 
modify  scope  or  to  consolidatB  and  that 
the  Department  grant  this  ^plication 
and  approve  the  transfar  of  USAir’s 
Baltimoie-London  authority  to 
Northwest. 

Respectfully  submitted, 

Richard  D.  Kfeihias, 

Prank  J.  Costrilo, 

Zuckert,  Scoatt&Basenbergar,88&17tb 
Street.  NW..  Wa^ingfon,  DC 20006,  (202j 
298-8860,  Conned  for  fJSAir.  Ike. 

Elliott  U.Selden. 

Vice  Presi^nt  Law  and  Government  Affairs. 
Peter  B.  Kenney.  Jr.. 

Associate  Ceaeml  Counsel.  Northwest 
Airlines,  Ine..  901  iSth  Street,  NW., 
Washington,  DC 20006.  (2021 842-01 93. 

May  5, 1993. 

Before  the  Department  of 
Transportation,  Washington.  DC: 
Applicatian  of  American  Airbnes.  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  under  Section  401  of  the 
Federal  Aviation  Act  (Raleigh/Durham- 
London),  Docket  48744. 

Petition  of  The  Raleigh-Durham 
Parties  to  transfer  the  designatfon  of 
U.S.  Point  D  from  Charlotte.  NC  to 
Raleigh-Durham.  NC  as  U.S.  ^dewey  to 
London  on  U.S.  route  1  of  the  U.S.-U  JC. 
Air  Services  Agreement,  Docket  48743. 

Reply  of  American  Aiiiines,  Inc. 

Commimications  with  respect  to  this 
document  should  be  sent  to: 

Donald  ).  Carty,  Executive  Vice 
President.  Finance  and  Plaiming, 
American  Airlines.  Inc..  P.O.  Box 
619616.  MD5624,  DFW  Airpest,  Texas 
75261 

David  A.  Schwarte,  Associate  General 
Counsel,  American  Airlines,  Inc..  P.Q 
Box  619616.  MD5675.  DFE  Airport. 
Texas  75261 

Carl  B.  Nelson.  Jr.,  Associate  General 
Counsel,  American  Airlines,  Inc., 
1161 17th  Street.  NW..  Suite  600, 
Washington,  DC  20036,  (202)  857- 
4228 

April  22, 1993. 

Before  the  Department  of 
Transportatfoo.  Washin^on.  DC: 
Application  of  American  Airlines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  undm  Section  401  of  the 
Federal  Aviation  Act  (R^Leigh/Durham- 
London).  Docket  48744. 


Petitiem  of  the  Raleigh-Durham  Parties 
to  transfer  the  designation  of  U.S.  point 
D  from  Charlotte,  to  Raleigh- 
Durham.  NC  as  U.S.  Gateway  to  London 
on  U.S.  Route  1  of  the  U.S.-U.K.  Air 
Services  Agreement,  Docket  48743. 

Reply  of  American  Afrlines,  Inc. 

American  Airlines,  Inc.,  pursuant  to 
the  Departmtfri’s  Notice  of  April  13. 

1993,  hereby  replies  to  the  answers 
submitted  in  the  captumed  dockets  on 
April  19, 1993,  the  Continental  AixUnes, 
Inc.,  Delta  Air  Lines,  Ino,  Trans  World 
Airlines,  Inc.,  and  USAir,  bic; 

As  we  show  below,  the  DepartmMit 
should  promptly  begin  proceeding  to 
transfer  to  the  Ralrigh/Durham  gateway 
the  Charlotte-London  route  USAir  must 
relinquish,  and  award  Raleigh/Durham- 
Lond^  authoritY  te  American. 

American  is  ready,  willing,  and  able  to 
begin  such  service  at  the  eaxliaat 
possible  drie,  and  is  prepared  to 
demonstrate  to  the  Depmtmenf  that 
moving  the  Charlotte  routs  to  Raleigh/ 
Durham — which  is  axithorised  by 
Bermuda  2  and  requires  no  negoliatioBs 
with  the  U.K.  to  accomplish — Tepceasnts 
the  best  public  use  of  t^  authority. 

In  the  following  sections,  American 
specific:ally  repliM  to  each  of  the 
answers  in  these  dockets. 

1.  Continental 

In  its  answer.  Continental  claims  that 
various  applications  it  has  filed — for 
authority  to  Heathrow  from  Newark, 
Denver,  and  Houston,  for  a  Newaik- 
Manchester  route,  and  for  a  Qeveland- 
London  route — should  have  a  higher 
priority  than  Raleigh/Durham-London. 
With  the  exception  of  Cleveland* 
London,  none  of  this  authority  can  be 
granted  to  Continental  under  B^muda 

2.  Continental’s  requests  for  such 
authority  should  be  dismissed  mi  the 
well-est^lished  ground  that  the 
Department  will  not  entert^ 
applications  for  intematiodal  remtes  that 
do  not  exist  See  Chicago-Japmi 
Applications,  Dismissal,  Or^r  80-4  -6. 
April  4, 1989,  p.  4  (at  a  time  when 
additional  entry  between  Chicagp  and 
Japan  was  not  authoriaed  by  the  U.S.> 
Japan  Air  Transport  Agreement,  “we 
believe  it  would  be  inconsistent  widi 
the  current  aviation  regime  and  would 
undermine  our  negotiatiems  Directives 
for  the  Department  to  authorize 
additional  carriers  to  swe  the  Chicago* 
Tokyo  market  at  this  tinie”^  V.S.- 
Vancouver  Applicedions,  Dismissai, 
Order  87-8-^  Augi^t  24. 1967.  p.  2 
(“where  limited  entry  routes  not 
provided  for  in  Inleleiral  agreements  are 
at  issue,  it  is  our  gieneial  policy  net  to 
award  US.  carriers  new  route  rights 
unless  we  have  first  ohiadnod  dioae 
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rights  from  the  foreign  governments 
involved”);  TWA  Exemption,  Dismissal, 
Order  85-9-1  September  1, 1985,  p.  3 
("our  general  policy  on  limited-entry 
routes  not  provided  for  in  bilateral 
aviation  agreements  is  to  negotiate  new 
route  rights  in  advance  of  awarding  new 
certificate  authority");  American 
Airlines,  Chicago-London  Dismissal, 
Order  85-4-44,  April  9, 1985,  p.  4  (“we 
believe  this  approach — i.e.,  negotiate 
route  rights  first  and  then  later  conduct 
a  preceding  to  select  a  carrier  for  the 
route — ^is  a  sensible  policy”). 

Nor  should  the  Department  enter  into 
piecemeal  negotiations  with  the  U.K.  to 
seek  specific  new  routes  sought  by 
individual  carriers.  When  the 
Department  authorized  code-sharing 
and  wet-lease  arrangements  between 
British  Airways  and  USAir  by  Order  93- 
3-17  on  March  15, 1993,  it  did  so  for 
one  year  only,  with  the  ^11  expectation 
that  during  that  period  the  restrictive 
and  anticompetitive  Bermuda  2 
agreement  would  be  dismantled  in  favor 
of  a  true  "open  skies”  regime. 

Secretary  Pena  announced  then  that 
"I  have  communicated  with  the 
appropriate  officials  in  the  British 
government  the  need  to  re-negotiate  the 
current  bilateral  agreement  entered  into 
by  an  earlier  administration.  I  strongly 
believe  that  we  must  eliminate 
restrictions  that  undermine  competition 
and  which  limit  U.S.  carriers  access  to 
the  British  markets.  *  *  *  (Tjhe 
Administration  will  pursue  a  new 
agreement  this  year  that  incorporates 
‘open  skies’  provisions.  *  *  •  And  let 
me .  .  .  emphasize  to  all  that  the 
approvals  granted  to  BA  and  USAir  are 
fixed  at  one  year.” 

Yesterday,  speaking  before  a  joint 
meeting  of  the  Aero  Club  and  the 
International  Aviation  Club  in 
Washington,  D.C.,  Secretary  Pena 
reiterate  the  Department’s  commitment 
to  replacing  Bermuda  2  with  an  "open 
skies”  agreement:  "By  allowing  the  first 
stage  of  the  BA-USAir  deal  to  go 
forward,  we  have  fulfilled  our 
commitment  under  the  existing  bilateral 
but  we  are  firmly  committed  to 
renegotiating  our  agreement  with  the 
U.K.  to  obtain  improved  market  access 
for  U.S.  carriers.  *  *  *  (W]e  are 
pursuing  a  new  agreement  that  would 
incorporate  ‘open  skies’  provisions. 

*  *  *  (TJhe  aim  of  (the  new  agreement) 
is  to  replace  the  restrictions  in  the 
current  air  services  agreement  with  a 
regime  that  enables  airline 
managements  to  determine  the  price 
and  supply  of  air  services.” 

Accordingly,  engaging  in  negotiations 
with  the  U.K.  to  seek  anything  short  of 
"open  skies”  would  be  an  abandonment 
of  the  Secretary’s  clear  commitment. 


As  for  the  Cleveland-London  route,  it 
is  true  that  under  Bermuda  2  the 
Baltimore  or  Charlotte  gateways  could 
be  moved  to  Cleveland  by  the 
Department  without  any  negotiations 
with  the  British.  But  American’s 
Raleigh/Durham-London  and  Nashville- 
London  service  would  provide  far 
greater  public  benefits  than 
Continental’s  Cleveland-London 
proposal.  Geographically,  Cleveland  is 
bracketed  by  London  gateways  at 
Cincinnati  and  Detroit;  moreover. 
Continental’s  operations  at  Cleveland — 
consisting  of  just  76  daily  jet 
departures— ere  far  smaller  than 
American’s  at  either  Raleigh/Durham  or 
Nashville.  Both  Raleigh/Durham  and 
Nashville  have  been  seeking  a  London 
route  for  many  years;  Ralei^/Durham 
would  balance  the  pending  BA-USAir 
alliance  at  Charlotte  with  a  strong  U.S. 
presence  in  the  growing  southeast 
region,  while  Nashville  would  open  an 
entire  section  of  the  country  to  new 
London  service.  There  is  no  compelling 
reason  to  transfer  either  of  USAir’s 
moveable  gateways  to  Cleveland. 

2.  Delta 

Delta’s  answer  touts  its  application  for 
one  route — Salt  Lake  City-London — and 
yet  opposes  American’s  applications  for 
Raleigh/Durham-London  and  Nashville- 
London  without  explaining  why  both 
should  denied  to  preserve  one 
opporttmity  for  Delta.  In  any  event, 
while  one  of  USAir’s  moveable  routes 
could  be  switched  to  Salt  Lake  City 
under  Bermuda  2,  that  would  not 
represent  the  best  use  of  this  authority. 
Salt  Lake  Qty  has  no  history  of  civic 
efforts  to  secure  U.K.  route  authority, 
and  no  obvious  community  of  interest 
with  London  in  terms  of  multinational 
corporations  or  other  business  interests. 

While  Delta  would  obviously  prefer  to 
avoid  the  vigorous  competition  ffiat 
American’s  proposed  Raleigh/Durham 
and  Nashville  to  London  service  would 
bring  to  bear  against  Delta’s  entrenched 
Atlanta-London  and  Qncinnati-London 
operations,  there  is  not  much  reason  for 
the  Department  to  look  to  Salt  Lake  City 
as  a  viable  London  gateway. 

3.  TWA 

TWA’s  answer  is  entirely  gratuitous 
and  should  be  disregarded.  TWA  says  it 
is  applying  for  New  York-London/ 
Stansted  authority,  but  “is  not  seeking 
Nashville-London  or  Raleigh/Diuham- 
London  authority,  nor  does  it  seek  to 
switch  the  Baltimore  or  Charlotte 
gateways  to  other  U.S.  gateways”  (p.  2). 
It  nonetheless  goes  on  to  complain 
about  "Big  Thm”  dominance  and  other 
matters;  we  dispute  each  of 'TWA’s 
unfounded  allegations.  In  the  absence  of 


competing  applications  for  the 
Baltimore  or  Charlotte  routes  that 
qualify  under  Bermuda  2,  TWA  simply 
has  no  standing  to  participate  in  these 
dockets. 

4.  USAir 

In  its  answer,  USAir  says  it  is 
"currently  seeking  a  buyer  for  its 
Charlotte-London  authority”  and  that 
the  Department  "has  a  long-standing 
policy  of  approving  market-based  route 
transfers”  (p.  2),  and  complains  that 
"American  has  not  offered  to  purchase 
USAir’s  Charlotte-London  route”  (p.  3). 

USAir  should  not  be  allowed  to  sell 
any  of  its  London  route  authority.  It 
would  be  contrary  to  the  public  interest 
of  the  United  States — and 
unprecedented  in  CAB  or  DOT 
proceedings  rmder  section  401(h) — for 
our  Government  to  authorize  the  sale  of 
U.S.  routes  by  a  U.S.  airline  controlled 
or  seeking  to  become  controlled  by  the 
very  foreign  airline  that  would  directly 
benefit  from  the  proceeds  of  the  sale. 

There  is  no  conceivable  public 
interest  justification  for  allowing 
USAir — as  party  to  an  investment 
agreement  under  which  we  believe  it  is 
already  controlled  by  British  Airways 
and  imder  which  it  has  agreed  to  use  its 
“best  efforts”  to  achieve  a  total 
integration  with  BA’s  worldwide 
network — to  sell  its  London  routes. 

These  are  U.S.  franchises,  negotiated 
by  our  Government  not  for  the  monetary 
benefit  of  British  Airways  but  for  use  by 
U.S.  carriers  in  the  public  interest.* 

Approving  the  sate  of  London  routes 
by  USAir  would  contravene  important 
U.S.  policy  objectives  in  international 
aviation.  Route  sales  occur  only  in  the 
context  of  restrictive  agreements.  Under 
6m  “open  skies”  agreement — ^which 
Secretary  Pena  has  promised  to  seek 
from  the  U.K.  this  year  * — the  value  of 


*  Moreover,  as  the  Metropolitan  Nashville  Airport 
Authority  pointed  out  in  its  Reply  to  the  United- 
USAir  transfer  application  (Philadelphia-London) 
in  Docket  48722  on  April  19, 1993,  USAir  will  not 
be  prejudiced  if  the  Department  refuses  to  allow  it 
to  sell  its  London  routes:  "Under  the  terms  of  its 
January  21, 1993  Investment  Agreement  %vith 
British  Airways,  USAir  may  do  either  one  of  two 
things.  It  may  .  .  .  share  in  the  profits  generated 
by  British  Airways’  operations  on  certain  London 
routes.  •  *  •  Alternatively,  British  Airways  may 
pay  USAir  up  to  $50  million  to  compensate  for 
losses  associated  with  divestiture  of  the  London 
routes  *  *  *  As  the  Investment  Agreement  makes 
clear,  USAir  will  be  left  whole  imder  any  given 
scenario,  even  without  the  sale  of  its  London  routes. 
Permitting  USAir  to  'double  dip’  by  selling  these 
routes  would  unjustly  enrich  USAir  and  would 
have  the  perverse  effect  of  benefitting  British 
Airways”  (pp.  10-11). 

^  USAir  is  publicly  opposed  to  the  Secretary’s 
desire  for  rapid  replacement  of  Bermuda  2  with  an 
“open  skies”  regime.  In  a  speech  before  the 
International  Aviation  Club  on  March  16, 1993, 

Seth  E.  Schofield,  Chairman,  President,  and  CEO  of 
USAir,  said  this;  “My  advice  to  Secretary  Pena:  Put 
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an  international  route  is  zero.  If  the  U.S. 
Government  entertains  route  sale 
proposals  from  USAir,  that  would  be  the 
strongest  imaginable  signal  to  the  U.K. 
Government — and  to  British  Airways — 
that  the  U.S.  is  not  serious  about  doing 
away  with  Bermuda  2  and  all  of  its 
restrictions  and  entry  barriers.  It  would 
be  utterly  incongruous  for  the  U.S.  to  be 
processing  London  route  sale 
applications — and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  to 
buy  these  routes — while  the  U.S.  is 
seeking  to  dismantle  the  very  agreement 
that  gives  the  routes  value.  Allowing 
any  such  sales  during  what  the 
Administration  has  pledged  are  the  final 
months  of  Bermuda  2*s  existence  would 
hopelessly  conflict  with  important 
international  aviation  policy  objectives. 

Conclusion 

For  the  foregoing  reasons,  the 
Department  should  move  USAir’s 
Charlotte-London  route  to  Raleigh/ 
Ehirham  pursuant  to  Annex  1,  Section  6, 
paragraph  7  of  Bermuda  2.  and  grant 
American’s  application  for  Raleigh/ 
Durham-London  authority  in  Do^et 
48744. 

Respectfully  submitted. 

Carl  B.  Nelson,  Jr.. 

Associate  General  Counsel,  American 
Airlines,  Inc. 

April  22, 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC; 
Application  of  American  Airlines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  under  Section  401  of  the 
Federal  Aviation  Act  (Nashville- 
London),  Docket  47726. 

Reply  of  American  Airlines,  Inc. 

Commimications  with  respect  to  this 
document  should  be  sent  to: 

Donald  J.  Carty,  Executive  Vice 
President  Finance  and  Planning, 
American  Airlines,  Inc.,  P.O.  Box 
619616,  MD5624,  DFW  Airport,  Texas 
75261. 

David  A.  Schwarte,  Associate  General 
Counsel,  American  Airlines,  Inc.,  P.O. 
Box  619616,  MD  5675,  DFW  Airport, 
Texas  75261. 

Carl  B.  Nelson,  Jr.,  Associate  General 
Counsel,  American  Airlines,  Inc., 

1101 17th  Street,  NW.,  suite  600, 
Washington,  DC  20036.  (202)  857- 
4228. 

your  toe  in  the  water  first  Do  it  gradually.  Do  not 
make  the  mistake  of  diving  in.  *  *  *  Insisting  on 
an  instant  grant  of  ‘Open  Skies'  will  only  lead  to 
deadline.”  The  Northwest-USAir  transfer  proposal 
is  tailor-made  to  thwart  "open  skies”  negotiations, 
and  Mr.  Schofield’s  remarks  clearly  reflect  the 
controlling  influence  of  British  Airways  in  this 
matter. 


April  22, 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC: 
Application  of  American  Airlines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  under  Section  401  of  the 
Federal  Aviation  Act  (Nashville- 
London),  Docket  47726. 

Reply  of  American  Airlines,  Inc. 

American  Airlines,  Inc.,  pursuant  to 
the  Department’s  Notice  of  April  13, 
1993,  hereby  replies  to  the  answers 
submitted  in  this  docket  on  April  19, 
1993,  by  Continental  Airlines,  Inc., 

Delta  Air  Lines,  Inc.,  Northwest 
Airlines,  Inc.,  'Trans  World  Airlines, 

Inc.,  USAir,  Inc.,  and  the  State  of 
Maryland. 

As  we  show  below,  the  Department 
should  promptly  begin  proceedings  to 
transfer  to  the  Nashville  gateway  the 
Baltimore-London  route  USAir  must 
relinquish,  and  award  Nashville-London 
authority  to  American.  American  is 
ready,  willing,  and  able  to  begin  such 
service  at  the  earliest  possible  date,  and 
is  prepared  to  demonstrate  to  the 
Department  that  moving  the  Baltimore 
route  to  Nashville — which  is  authorized 
by  Bermuda  2  and  requires  no 
negotiations  with  the  U.K.  to 
accomplish — ^represents  the  best  public 
use  of  this  authority. 

In  the  following  sections,  American 
specifically  replies  to  each  of  the 
answers  in  this  docket. 

1.  Continental 

In  its  answer.  Continental  claims  that 
various  applications  it  has  filed — for 
authority  to  Heathrow  from  Newark, 
Denver,  and  Houston,  for  a  Newark- 
Manchester  route,  and  for  a  Cleveland* 
London  route — should  have  a  higher 
priority  than  Nashville-London.  With 
the  exception  of  Cleveland-London, 
none  of  this  authority  can  be  granted  to 
Continental  under  Bermuda  2. 
Continental’s  requests  for  such  authority 
should  be  dismissed/on  the  well- 
established  ground  that  the  Department 
will  not  entertain  applications  for 
international  routes  that  do  not  exist. 

See  Chicago-Japan  Applications, 
Dismissal,  Order  89-4-6,  April  4, 1989, 
p.  4  (at  a  time  when  additional  entry 
between  Chicago  and  Japan  was  not 
authorized  by  the  U.S.-Japan  Air 
Transport  Agreement,  “we  believe  it 
would  be  inconsistent  with  the  current 
aviation  regime  and  would  undermine 
our  negotiations  objectives  for  the 
Department  to  authorize  additional 
carriers  to  serve  the  Chicago-Tokyo 
market  at  this  time’’);  U.S.-Vancouver 
Applications.  Dismissal,  Order  87-8-52, 
August  24, 1987,  p.  2  (“where  limited 


entry  routes  not  provided  for  in  bilateral 
agreements  are  at  issue,  it  is  our  general 
policy  not  to  award  U.S.  carriers  new 
route  rights  unless  we  have  first 
obtained  those  rights  from  the  foreign 
governments  involved’’);  TWA 
Exemption,  Dismissal,  Order  85-9-1, 
September  1, 1985,  p.  3  (“our  general 
policy  on  limited-entry  routes  not 
provided  for  in  bilateral  aviation 
agreements  is  to  negotiate  new  route 
rights  in  advance  of  awarding  new 
certificate  authority’’);  American 
Airlines,  Chicago-London  Dismissal, 
Order  85—4—44,  April  9, 1985,  p.  4  (“we 
believe  this  approach — ^i.e.,  negotiate 
route  rights  first  and  then  later  conduct 
a  preceding  to  select  a  carrier  for  the 
route— is  a  sensible  policy’’). 

Nor  should  the  Department  enter  into 
piecemeal  negotiations  with  the  U.K.  to 
seek  specific  new  routes  sought  by 
individual  carriers.  When  the 
Department  authorized  code-sharing 
and  wet-lease  arrangements  between 
British  Airways  and  USAir  by  Order  93- 
3-17  on  March  15, 1993,  it  did  so  for 
one  year  only,  with  the  ^11  expectation 
that  during  that  period  the  restrictive 
and  anticompetitive  Bermuda  2 
agreement  would  be  dismantled  in  favor 
of  a  true  “open  skies”  regime. 

Secretary  Pena  annoimced  then  that 
“I  have  communicated  with  the 
appropriate  officials  in  the  British 
government  the  need  to  re-negotiate  the 
current  bilateral  agreement  entered  into 
by  an  earlier  administration.  I  strongly 
believe  that  we  must  eliminate 
restrictions  that  imdermine  competition 
and  which  limit  U.S.  carriers  access  to 
the  British  markets.  *  *  *  (T]he 
Administration  will  pursue  a  new 
agreement  this  year  that  incorporates 
‘open  skies’  provisions.  *  *  *  And  let 
me .  .  .  emphasize  to  all  that  the 
approvals  granted  to  BA  and  USAir  are 
fixed  at  one  year.” 

Yesterday,  speaking  before  a  joint 
meeting  of  the  Aero  Club  and  the 
International  Aviations  Club  in 
Washington,  D.C.,  Secretary  Pena 
reiterated  the  Department’s  commitment 
to  replacing  Bermuda  2  with  an  “open 
skies”  agreement:  “By  allowing  the  first 
stage  of  the  BA-USAir  deal  to  go 
forward,  we  have  fulfilled  our 
commitment  under  the  existing  bilateral 
but  we  are  firmly  committed  to 
renegotiating  our  agreement  with  the 
U.K.  to  obtain  improved  market  access 
for  U.S.  carriers.  *  *  *  [Wje  are 
pursuing  a  new  agreement  that  would 
incorporate  ’open  skies’  provisions. 

•  *  *  ITjhe  aim  of  (the  new  agreement) 
is  to  replace  the  restrictions  in  the 
current  air  services  agreement  with  a 
regime  that  enables  airline 
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managements  to  determine  the  price 
and  supply  of  air  services.” 

Accordingly,  engaging  in  negotiations 
with  the  U.K.  to  seek  anything  short  of 
“open  skies”  would  be  an  abwdonment 
of  the  Secretair’s  clear  commitment. 

As  for  the  Cieveland-London  route,  it 
is  true  that  \inder  Bermuda  2  the 
Baltimore  or  Charlotte  gateways  could 
be  moved  to  Cleveland  by  the 
Department  without  any  negotiations 
with  the  British.  But  American’s 
Nashville-London  and  Raleigh/Durham- 
London  service  would  provide  far 
greater  public  benefits  than 
Continental’s  Cleveland-London 
proposal.  Geographically,  Cleveland  is 
bra^eted  by  L^don  gateways  at 
Cincinnati  and  Detroit;  moreover, 
Continental’s  operations  at  Cleveland — 
consisting  of  just  76  daily  jet 
departures — are  far  smaller  than 
American’s  at  either  Nashville  or 
Raleigh/Durham.  Both  Nashville  and 
Raleigh/Durham  have  been  seeking  a 
London  route  for  many  years;  Nashville 
would  open  an  entire  section  of  the 
country  to  new  London  service,  while 
Raleigh/Durham  would  balance  the 
pending  BA-USAir  alliance  at  Charlotte 
with  a  strong  U.S.  presence  in  the 
growing  southeast  region.  *111010  is  no 
compelling  reason  to  transfer  either  of 
USAir’s  moveable  gateways  to 
Cleveland. 

2.  Delta 

Delta’s  answer  touts  its  application  for 
one  route— Salt  Lake  City-London — and 
yet  opposes  American’s  applications  for 
Nashville-London  and  Raleigh/Durham- 
London  without  explaining  why  both 
should  denied  to  preserve  one 
opportunity  for  Delta.  In  any  event, 
while  one  of  USAir’s  moveable  routes 
could  be  switched  to  Salt  Lake  City 
under  Bermuda  2,  that  would  not 
represent  the  best  use  of  this  authority. 
Salt  Lake  City  has  no  history  of  dvic 
efforts  to  secure  U.K.  route  authority, 
and  no  obvious  commimity  of  interest 
with  London  in  terms  of  multinational 
corporations  or  other  business  interests. 

While  Delta  would  obviously  prefer  to 
avoid  the  vigorous  competition  diat 
American’s  proposed  Nashville  and 
Raleigh/Durham  to  London  service 
would  bring  to  bear  against  Delta’s 
entrenched  Atlanta-London  and 
Cindnnati-London  operations,  there  is 
not  much  reason  for  the  Department  to 
look  to  Salt  Lake  City  as  a  viable 
London  gateway. 

3.  Northwest  and  USAir 

In  their  answers,  Northwest  and 
USAir  dte  their  agreement  whereby 
Northwest  would  buy  the  Baltimme- 
London  route  for  $5  million  and  transfer 


it  to  Detroit;  according  to  Northwest  and 
USAir,  the  transfer  agreement  takes 
precedence,  and  American’s  application 
should  be  dismissed.  The  fad  is, 
however,  that  Detroit  is  not  eligible  as 
a  transfer  point  under  Bermuda  2,  since 
Detroit  is  already  a  designated  gateway. 
It  is  the  Northwest-USAir  application 
that  should  be  dismissed,  as  the  parties 
are  asking  for  route  authority  that  does 
not  exist  under  the  current  bilateral 
agreement. 

But  as  a  threshold  matter,  USAir 
should  not  be  allowed  to  sell  any  of  its 
London  route  authority.  It  would  be 
contrary  to  the  public  interest  of  the 
United  States— 4nd  unprecedented  in 
CAB  or  DOT  proceedings  under  section 
401  (h>— for  our  Government  to 
authorize  the  sale  of  U.S.  routes  by  a 
U.S.  airline  controlled  or  seeking  to 
become  controlled  by  the  very  foreign 
airline  that  would  diiedly  benefit  from 
th^roceeds  of  the  sale. 

Tnere  is  no  conceivable  public 
interest  justification  for  allowing 
USAir — as  party  to  an  investment 
agreement  under  which  we  believe  it  is 
already  controlled  by  British  Airways 
and  under  which  it  has  agreed  to  use  its 
“best  efibrts”  to  achieve  a  total 
integration  with  BA’s  worldwide 
network — to  sell  its  London  routes. 

These  are  U.S.  finnchises,  negotiated 
by  our  Government  not  for  the  monetary 
benefit  of  British  Airways  but  for  use  by 
U.S.  carriers  in  the  public  interest.* 

Approving  the  sale  of  London  routes 
by  USAir  would  contravene  important 
U.S.  policy  objectives  in  international 
aviation.  Route  sales  occur  only  in  the 
context  of  restrictive  agreements.  Under 
an  “open  skies”  agreement — ^which 
Secretary  Pena  has  promised  to  seek 
from  the  U.K.  this  year  * — ^the  value  of 


'  Moreover,  es  the  Metropolitan  Nashville  Airport 
Authority  pointed  out  in  its  Reply  to  the  United- 
USAir  transfer  application  (PhUaMphia-London) 
in  Docket  48722  on  April  19, 1993,  USAir  will  not 
be  prejudiced  if  the  Department  refuses  to  allow  it 
to  sell  its  London  routes:  "Under  the  terms  of  its 
January  21, 1993  Investment  Agreement  with 
British  Airways,  USAir  may  do  either  one  of  two 
things.  It  may  •  *  *  share  in  the  profits  generated 
by  British  Airways'  operations  on  certain  London 
routes.  •  •  •  Alternatively,  British  Airways  may 
pay  USAir  up  to  $50  million  to  compensate  for 
losses  associated  with  divestiture  of  die  London 
routes  *  *  *  As  the  Investment  Agreement  makes 
clear,  USAir  will  be  left  whole  under  any  given 
scenario,  even  without  the  sale  of  its  London  routes. 
Permitting  USAir  to  ‘double  dip'  by  selling  these 
routes  woiild  unjustly  enrich  USAir  and  would 
have  the  perverse  effect  of  benefitiiig  British 
Airways"  (pp.  10-11). 

*  USAir  is  publicly  opposed  to  the  Secretary's 
desire  for  rapid  replacement  of  Bermuda  2  with  an 
“open  skies"  regime.  In  a  speech  before  the 
International  Aviation  Club  on  March  16. 1993, 

Seth  E.  Schofield,  Chairman,  President,  the  CEO  of 
USAir,  said  this:  “My  advice  to  Secretary  Pena:  Put 
your  toe  in  the  water  first.  Do  it  gradnally.  Do  not 
make  the  mistake  of  diving  in.  *  *  *  Insisting  on 


an  international  route  is  zero.  If  the  U.S. 
Government  entertains  route  sale 
proposals  firam  USAir,  that  would  be  the 
strongest  imaginable  signal  to  the  U.K. 
Government — and  to  British  Airways — 
that  the  U.S.  is  not  serious  about  doing 
away  with  Bermuda  2  and  all  of  its 
restrictions  and  entry  barriers.  It  would 
be  utterly  incongruous  for  the  U.S.  to  be 
processing  London  route  sale 
applications — and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  to 
buy  these  routes — ^while  the  U.S.  is 
seeking  to  dismantle  the  very  agreement 
that  gives  the  routes  value.  Allowing 
any  such  sales  during  what  the 
Administration  has  pledged  are  the  final 
months  of  Bermuda  2’s  existence  would 
hopelessly  conflict  with  important 
international  aviation  policy  objectives. 

Moreover,  it  would  be  equally 
incongruous  for  the  U.S.  Government  to 
enter  into  negotiations  with  the  U.K. — 
as  would  be  required  by  the  Northwest- 
USAir  proposal — ^to  amend  Bermuda  2 
to  allow  the  transfer  of  the  Baltimore 
route  to  Detroit.  Secretary  Pena  has 
promised  to  seek  an  “open  skies” 
agreement  with  the  U.K.  this  year, 
^gaging  in  a  piecemeal  negotiation  in 
the  interest  of  individual  carriers  would 
be  an  abandonment  of  the  Secretary’s 
commitment. 

Northwest  audaciously  asserts  that 
“[i]n  general,  the  Department  has 
repeatedly  refused  to  expand  the  scope 
of  route  transfer  proceedings  under 
section  401(h)  into  generalized  section 
401(d)  carrier  proceedings”  (p.  3). 
Northwest  fails  to  mention  the 
Department’s  seminal  decision, 
involving  Northwest  itself,  that  to  the 
extent  a  carrier  is  seeking  to  acquire 
“new  or  different  authority  than  what 
[the  transferor]  has  now,”  such 
authority  can  only  be  granted  “pursuant 
to  comparative  consideration  in  a  carrier 
selection  proceeding.”  See  Northwest- 
Hawaiian  Transfer  Case,  Order  91-3- 
20,  March  11, 1991,  p.  7.  Removal  of  the 
Baltimore  gateway  to  Detroit,  as  now 
proposed  by  Northwest  and  USAir, 
cannot  escape  comparative 
consideration;  as  the  Department  said  in 
Order  91-3-20,  “[tjhis  result  is 
mandated  both  under  long-term 
Department  policy  and  precedent  and 
imder  the  Ashbacker  doctrine”  (id.). 

Finally,  there  is  no  question  that  even 
if  the  Baltimore  route  could  be  moved 
to  Detroit — and  it  cannot  under 
Bermuda  2 — ^Nashville  and  Raleigh/ 
Durham  would  provide  far  greater 


an  instant  grant  of  “Open  Skies'  will  only  lead  to 
deadline."  The  Northwest-USAir  transfer  proposal 
is  tailor-made  to  thwart  "open  skies"  negotiations, 
and  Mr.  Schofield's  remarks  cleariy  reflect  the 
controlling  influence  of  British  Airways  in  this 
matter. 
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public  benefits.  Detroit  already  has 
nonstop  service  to  London  firom  two 
carriers — ^Delta  and  British  Airways — 
and  is  located  in  a  region  that  is  well 
served  with  additional  gateways  at  cities 
such  as  Chicago  and  Cincinnati. 
Nashville  and  Raleigh/Durham,  by 
contrast,  do  not  have  any  nonstop 
service  to  London,  and  clearly  merit 
gateway  status. 

For  all  these  reasons,  the  Department 
should  not  entertain  the  Northwest- 
USAir  proposal  to  transfer  the 
Baltimore-London  route  to  Detroit. 

4.  TWA 

TWA’s  answer  is  entirely  gratuitous 
and  should  be  disregarded.  TWA  says  it 
is  applying  for  New  York-London/ 
Stansted  authority  but  "is  not  seeking 
Nashville-London  or  Raleigh/Durham- 
London  authority,  nor  does  it  seek  to 
switch  the  Baltimore  or  Charlotte 
gateways  to  other  U.S.  gateways”  (p.  2). 
It  nonetheless  goes  on  to  complain 
about  "Big  Th]^"  dominance  and  other 
matters;  we  dispute  each  of  TWA’s 
unfounded  allegations.  In  the  absence  of 
competing  applications  for  the 
Baltimore  or  ^arlotte  routes  that 
qualify  under  Bermuda  2,  TWA  simply 
has  no  standing  to  participate  in  this 
docket. 

5.  State  of  Maryland 

Marylemd  urges  the  Department  not  to 
"hurry”  a  decision  on  the  disposition  of 
the  Baltimore-London  route  USAir  must 
relinquish  (p.  1),  and  also  makes  various 
assertions — all  of  which  we  dispute — 
concerning  Nashville’s  viability  as  a 
gateway  to  London  (pp.  3-5).  The  fact 
is,  however,  that  in  the  past  few  weeks, 
five  carriers  have  filed  10  new  or 
amended  applications  to  serve  the  U.K. 
in  the  wake  of  the  Department’s  order 
requiring  USAir  to  give  up  its  three 
London  routes,  and  not  one  of  these 
applications  has  sought  authority  from 
Baltimore.  Accordin^y,  there  is  little 
likelihood  that  Baltimore  will  be  able  to 
attract  a  carrier  applicant,  and  as  a 
consequence  the  Baltimore-London 
route  will  be  moved  to  another  gateway. 

Maryland  asserts  that  the  Department 
should  take  a  "go  slow”  approach 
because  "USAir  does  not  intend  to  give 
[the  Baltimore  route]  up  before 
September”  (p.  1).  To  the  contrary,  the 
Department  should  immediately 
undertake  proceedings  to  reassign  the 
Baltimore  route  elsewhere  so  that  the 
successor  carrier  will  be  designated 
within  60  days — that  is.  by  the  end  of 
Jime — and  thus  be  in  a  position  to  start 
replacement  service  in  September. 
Otherwise,  USAir  and  BA  will  gain  a 
competitive  advantage,  contrary  to  the 
Department’s  intent  in  Order  93-3-15 


ordering  USAir  to  relinquish  its  London 
routes. 

Conclusion 

For  the  foregoing  reasons,  the 
Department  should  move  USAir’s 
Baltimore-London  route  to  Nashville 
pursuant  to  Annex  1,  Section  6, 
paragraph  7  of  Bermuda  2,  and  grant 
American’s  application  for  Nashville- 
London  authority  in  this  docket. 

Respectfully  submitted, 

Carl  B.  Nelson,  Jr., 

Associate  General  Counsel,  American 
Airlines,  Inc. 

April  22, 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC.: 
Application  of  Tower  Air,  Inc.  for  a 
certificate  of  public  convenience  and 
necessity  (New  York-London/Stansted), 
Docket  47698. 

Application  of  Delta  Air  Lines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  (New  York-London), 
Docket  48734. 

Application  of  Continental  Airlines, 
Inc.  for  a  certificate  of  public 
convenience  and  necessity  (Cleveland- 
London),  Docket  48755. 

Application  of  Continental  Airlines. 
Inc.  for  a  certificate  of  public 
convenience  and  necessity  (Newark- 
Manchester),  Docket  48756. 

Application  of  Delta  Air  Lines,  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  (Salt  Lake  City-London), 
Docket  48757. 

Joint  Application  of  Northwest 
Airlines,  Inc.  for  a  certificate  transfer 
(Baltimore-London),  Docket  48761. 

Consolidated  Answer  of  American 
Airlines,  Inc. 

Commimications  with  respect  to  this 
document  should  be  sent  to: 

Donald  J.  Carty,  Executive  Vice 
President,  Finance  and  Plaiming, 
American  Airlines,  Inc.,  P.O.  Box 
619616,  MD5624.  DFW  Airport,  Texas 
75261 

David  A.  Schwarte.  Associate  General 
Coimsel,  American  Airlines,  Inc.,  P.O. 
Box  619616,  MD5675,  DFW  Airport, 
Texas  75261 

Carl  B.  Nelson,  Jr.,  Associate  General 
Counsel,  American  Airlines,  Inc., 

1101 17th  Street,  N.W.,  Suite  600, 
Washington,  D.C.  20036,  (202)  857- 
4228 

April  30, 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC: 
Application  of  Tower  Air,  Inc.  for  a 
certificate  of  public  convenience  and 
necessity  (New  York-London/Stansted), 
Docket  47698.' 


Application  of  Delta  Air  Lines.  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  (New  York-London), 

Docket  48734. 

Application  of  Continental  Airlines. 
Inc.  for  a  certificate  of  public 
convenience  and  necessity  (Cleveland- 
London),  Docket  48755. 

Application  of  Continental  Airlines. 
Inc.  for  a  certificate  of  public 
convenience  and  necessity  (Newark- 
Manchester),  Docket  48756. 

Application  of  Delta  Air  Lines.  Inc. 
for  a  certificate  of  public  convenience 
and  necessity  (Salt  Lake  City-London), 
Docket  48757. 

Joint  Application  of  Northwest 
Airlines,  Inc.  and  USAir,  Inc.  for 
certificate  transfer  (Baltimore-London), 
Docket  48761. 

Consolidated  Answer  of  American 
Airlines,  Inc. 

Ameriom  Airlines,  Inc.,  pursuant  to 
the  Department’s  Notice  of  April  23. 
1993,  hereby  files  this  consolidated 
answer  in  opposition  to  the  captioned 
applications. 

Each  of  these  applications  was  filed  or 
reactivated  as  a  consequence  of  Order 
93-3-15,  March  17, 1993,  by  which  the 
Department  required  USAir  to 
relinquish  its  routes  to  London  in  light 
of  its  alliance  with  British  Airways. 

Four  of  the  applications — by  Tower  Air 
(New  York-London),  Delta  (New  York- 
London),  Continental  (Newark- 
Manchester),  and  Northwest-USAir 
(transfer  of  the  Baltimore-London  route 
to  Detroit) — should  be  dismissed 
because  no  underlying  route  authority  is. 
available  under  Bermuda  2.  Moreover, 
the  Northwest-USAir  transfer 
application  should  also  be  dismissed 
because  the  Department,  as  a  matter  of 
fundamental  policy,  should  prohibit  the 
sale  of  any  of  the  routes  USAir  must 
relinquish. 

While  the  two  remaining 
applications — by  Continental 
(Cleveland-London)  and  Delta  (Salt  Lake 
City-London) — qualify  under  Bermuda 
2,  American’s  competing  applications 
for  Nashville-London  and  Sleigh/ 
Durham-London  authority  (Dockets 
47726  and  48744)  represent  a  far  better 
use  of  USAir’s  two  moveable  gateways, 
and  the  Department  should  award  this 
authority  to  American. 

In  support  hereof,  American 
respectfully  states  as  follows. 

I.  All  Applications  Without  Available 
Underlying  Bilateral  Authority  Should 
Be  Dismiss^ 

As  noted  above,  four  of  the  captioned 
applications  are  for  authority  that  is  not 
available  under  Bermuda  2  (New  York- 
London  by  Tower  Air  and  Delta, 
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Newark-Manchester  by  Continental,  and 
Detroit-London  by  Northwest).  Each  of 
these  applications  should  be  dismissed 
on  the  well-established  ground  that  the 
Department  will  not  entertain  requests 
for  international  routes  that  do  not  exist. 
See  Chicago-Japan  Applications, 
Dismissal,  Order  89-4^,  April  4, 1989, 
p.  4  (at  a  time  when  additional  entry 
between  Chicago  and  Japan  was  not 
authorized  by  &e  U.S.-Japan  Civil  Air 
Transport  Agreement,  “we  believe  it 
would  be  inconsistent  with  the  current 
aviation  regime  and  would  undermine 
our  negotiations  objectives  for  the 
Department  to  authorize  additional 
carriers  to  serve  the  Chicago-Tokyo 
market  at  this  time”);  U.S. -Vancouver 
Applications,  Dismissal,  Order  87-8-52, 
August  24, 1987,  p.  2  (“where  limited 
entry  routes  not  provided  for  in  bilateral 
agreements  are  at  issue,  it  is  our  general 
policy  not  to  award  U.S.  carriers  new 
route  rights  unless  we  have  first 
obtained  those  rights  from  the  foreign 
governments  involved”);  TWA 
Exemption,  Dismissal,  Order  85-9-1, 
September  1, 1985,  p.  3  (“our  general 
policy  on  limited-entry  routes  not 
provided  for  in  bilateral  aviation 
agreements  is  to  negotiate  new  route 
rights  in  advance  of  awarding  new 
certificate  authority”);  American 
Airlines,  Chicago-London  Dismissal, 
Order  85-4-44,  April  9, 1985,  p.  4  ("we 
believe  this  approach — i.e.,  negotiate 
route  rights  first  and  then  later  conduct 
a  proceeding  to  select  a  carrier  for  the 
route — is  a  sensible  policy”). 

Nor  should  the  Department  enter  into 
piecemeal  negotiations  with  the  U.K.  to 
seek  specific  new  routes  sought  by 
individual  carriers.  When  the 
Department  authorized  code-sharing 
and  wet-lease  arrangements  between 
British  Airways  and  USAir  by  Order  93- 
3-17  on  March  15, 1993,  it  did  so  for 
one  year  only,  with  the  foil  expectation 
that  during  that  period  the  restrictive 
and  anticompetitive  Bermuda  2 
agreement  would  be  dismantled  in  favor 
of  a  true  “open  skies”  regime. 

Secretary  Pena  annovmced  then  that 
"1  have  communicated  with  the 
appropriate  officials  in  the  British 
government  the  need  to  re-negotiate  the 
current  bilateral  agreement  entered  into 
by  an  earlier  administration.  I  strongly 
believe  that  we  must  eliminate 
restrictions  that  imdermine  competition 
and  which  limit  U.S.  carriers  access  to 
the  British  markets.  *  *  *  (T)he 
Administration  will  pursue  a  new 
agreement  this  year  ^t  incorporates 
‘open  skies’  provisions.  *  *  *  And  let 
me  .  .  .  emphasize  to  ail  that  the 
approvals  granted  to  BA  and  USAir  are 
fixed  at  one  year.” 


On  April  21, 1993,  speaking  before  a 
joint  meeting  of  the  Aero  Club  and  the 
International  Aviation  Cluh  in 
Washington,  D.C.,  Secretary  Pena 
reiterat^  the  Department’s  commitment 
to  replacing  Bermuda  2  with  an  “open 
skies”  agreement:  “By  allovdng  the  first 
stage  of  the  BA-USAir  deal  to  go 
forward,  we  have  fulfilled  our 
commitment  imder  the  existing  bilateral 
but  we  are  firmly  committed  to 
renegotiating  our  agreement  with  the 
U.K.  to  obtain  improved  market  access 
for  U.S.  carriers.  •  *  *  [Wje  are 
pursuing  a  new  agreement  that  would 
incorporate  ‘open  skies’  provisions. 

*  *  *  (TJhe  aim  of  (the  new  agreement] 
is  to  replace  the  restrictions  in  the 
current  air  services  agreement  with  a 
regime  that  enables  airline 
managements  to  determine  the  price 
and  supply  of  air  services.” 

Accordingly,  engaging  in  negotiations 
with  the  U.K.  to  seek  anything  short  of 
“open  skies”  would  be  an  ab^donment 
of  the  Secretary’s  clear  commitment. 

The  New  York-London,  Newark- 
Manchester,  and  Detroit-London 
authority  sought  by  Tower  Air,  Delta, 
Continental,  and  Northwest  does  not 
exist  under  Bermuda  2,  and  their 
applications  should  be  dismissed. 

n.  The  Department  Should  Not  Allow 
USAir  To  Sell  Any  of  Its  Lmdon  Route 
Authority 

As  shown  above,  the  Department 
should  dismiss  the  North west-USAir 
filing — by  which  the  applicants  seek  the 
transfer  of  USAir’s  Baltimore-London 
route  to  the  Detroit  gateway — because 
rmder  Bermuda  2  a  second  U.S.-flag 
designation  at  Detroit  is  not  authorized. 
In  addition,  the  Department  should  as  a 
matter  of  fundamental  policy  prohibit 
USAir  from  selling  any  of  the  London 
routes  it  has  been  required  to  relinquish. 

American  acknowledges  that  the 
Metropolitan  Nashville  Airport 
Authority  has  entered  into  a  contract 
with  USAir  for  transfer  of  the  Charlotte- 
London  route  to  the  Nashville  gateway 
for  $5  million.  No  city  has  worked  more 
diligently  than  Nashville  in  trying  to 
secure  route  authority  to  London,  and  it 
is  manifestly  in  the  public  interest  for 
Nashville  to  achieve  London  gateway 
status.  It  is  unfortunate  that  the 
Nashville  community  should  be  forced 
into  a  position  of  having  to  pay  for  a 
route  that  should  be  award^  to  it  by  the 
Department  in  the  public  interest — 
especially  where,  as  shown  below,  the 
true  beneficiary  of  the  proposed  USAir- 
Nashville  transaction  is  British  Airways. 
But  if  the  Department  rejects  American’s 
position  on  this  score  and  authorizes 
such  sales  by  USAir,  American  would  of 
course  accept  a  Nashville-London 


certificate,  and  vigco'ously  serve  and 
develop  the  route. 

That  said,  American  continues  to 
maintain  that  it  would  be  contrary  to  the 
public  interest — and  unprecedented  in 
CAB  or  DOT  proceedings  under  section 
401(h) — for  our  Government  to 
authorize  the  sale  of  U.S.  routes  by  a 
U.S.  airline  that — like  USAir — is 
controlled  or  seeking  to  become 
controlled  by  the  very  foreign  airline 
that  would  directly  benefit  from  the 
proceeds  of  the  sale. 

There  is  no  public  interest 
justification  for  allowing  USAir — as 
party  to  an  investment  agreement  under 
which  we  believe  it  is  already 
controlled  by  British  Airways  and  under 
which  it  has  agreed  to  use  its  “best 
efiorts”  to  achieve  a  total  integration 
with  BA’s  worldwide  network — to  sell 
its  London  routes.  'These  are  U.S. 
franchises,  negotiated  by  our 
Government  not  for  the  monetary 
benefit  of  British  Airways  but  for  use  by 
U.S.  carriers  in  the  public  interest. 

Beyond  that,  under  section  10  of  the 
BA-USAir  investment  agreement  of 
January  21, 1993,  British  Airways  has 
guaranteed  that  USAir  will  receive  $50 
million  for  relinquishing  its  U.S.- 
London  routes.'  The  effect  of  Section  10 
is  that  if  the  Department  approves  the 
three  route  sales  USAir  has 
announced— to  United  for  $14.5 
million,  to  Northwest  for  $5  million, 
and  to  Nashville  for  $5  million — British 
Airways  would  pay  USAir  the 
difference  between  that  total  of  $24.5 
million  and  the  $50  million  guarantee, 
or  $25.5  million.  If,  however,  the 
Department  bars  USAir  from  selling 
these  routes,  British  Airways  must  pay 
USAir  the  full  $50  million.  Every  dollar 
that  USAir  can  get  from  route  sales 
would  end  up  in  British  Airways’ 
pocket.  Why  should  the  Department 
participate  in  a  scheme  to  extract  tens 
of  millions  of  dollars  from  U.S.  earners 
and  communities  for  the  direct 
monetary  benefit  of  British  Airways? 

Approving  the  sale  of  London  routes 
by  USAir  would  contravene  important 
U.S.  policy  objectives  in  international 
aviation.  Route  sales  occur  only  in  the 
context  of  restrictive  agreements.  Under 
an  “open  skies”  agreement — which 
Secretary  Pena  has  promised  to  seek 
from  the  U.K.  this  year  * — ^the  value  of 


'  The  $S0  million  figure  appears  to  be  related  to 
USAir’s  purchase  of  the  Baltimore  and  Philadelphia 
routes  last  year  fiom  TWA  for  $50  million.  See 
Order  92-4-49,  May  1, 1992. 

’USAir  is  publicly  opposed  to  the  Secretary’s 
desire  for  rapid  repl^ement  of  Bermuda  2  with  an 
“open  skies"  regime.  In  a  speech  before  the 
International  Aviation  Qub  on  March  16, 1993. 

Seth  E.  Schofield,  Chairman,  President,  and  CEO  of 
USAir,  said  this:  “My  advice  to  Secretary  Pena:  Put 
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an  international  route  is  zero.  If  the  U.S. 
Government  entertains  route  sale 
proposals  from  USAir,  that  would  be  the 
strongest  imaginable  signal  to  the  U.K. 
Government — and  to  British  Airways — 
that  the  U.S.  is  not  serious  about  d^ng 
away  with  Bermuda  2  and  all  of  its 
restrictions  and  entry  barriers.  It  would 
be  incongruous  for  the  U.S.  to  be 
processing  London  route  sale 
applications — and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  or 
community  to  pay  for  these  routes — 
while  the  U.S.  is  seeking  to  dismantle 
the  very  agreement  that  gives  the  routes 
value.  Allowing  any  such  sales  during 
what  should  be  the  hnal  months  of 
Bermuda  2’s  existence  would  conflict 
with  important  international  aviation 
policy  objectives. 

It  would  be  equally  incongrous  for  the 
U.S.  Government  to  enter  into 
negotiations  with  the  U.K. — as  would  be 
required  by  the  Northwest-USAir 
proposal — to  amend  Bermuda  2  to  allow 
the  transfer  of  the  Baltimore  route  to 
Detroit.  Secretary  Pena  has  promised  to 
seek  an  "open  sides"  agreement  with 
the  U.K.  this  year.  Engaging  in  a 
piecemeal  negotiation  in  the  interest  of 
individual  carriers  would  be  an 
abandonment  of  the  Secretary’s 
commitment 

Finally,  there  is  no  question  that  even 
if  the  Baltimore  route  could  be  moved 
to  Detroit — and  it  cannot  under 
Bermuda  2 — ^Nashville  and  Raleigh/ 
Durham  would  provide  far  greats 
public  benefits.  Detroit  alre^y  has 
nonstop  service  to  London  from  two 
carriers — Delta  and  British  Airways — 
and  is  located  in  a  region  that  is  well 
served  through  other  gateways  at  cities 
such  as  Chicago  and  Qncinnati.  By 
contrast,  Nashville  and  Raleigh/Durham 
do  not  have  any  nonstop  service  to 
London,  and  clearly  merit  gateway 
status. 

.III.  Continental’s  Cleveland>London 
and  Delta’s  Salt  Lake  City-London 
Applications  Offer  Far  Fewer  Public 
Benefits  Than  American’s  Nashrille 
and  Raleigh/Dorhara  Applications 

.Of  tlie  six  captioned  applications,  the 
only  two  that  qualify  for  consideration 
under  Bermuda  2  are  Continental’s  for 
Cleveland-London  and  Delta’s  for  Salt 
Lake  City-London.  Neither  of  them, 
however,  promise  sufficient  public 
benefits  to  warrant  their  selection  ahead 


your  toe  in  the  water  first.  Do  it  gradually.  Do  not 
make  the  mistake  of  diving  In.  *  *  *  Insisting  on 
an  instant  grant  of  ‘C^en  Skies’  will  only  lead  to 
deadlock.”  The  Northwest-USAir  transfer  proposal 
is  tailor-made  to  thwart  "open  skies"  negotiations, 
and  Mr.  Schofield's  remarks  clearly  reflect  the 
controlling  influence  of  British  Airways  in  this 
matter. 


of  American’s  apjdications  for  authority 
to  London  from  the  Nashville  and  . 
Raleigh/Durhaan  gateways  in  Dockets 
47726  and  48744. 

A.  Continental 

Naming  Cleveland  as  a  new  London 
gateway  ^ead  of  Nashville  or  Raleigh/ 
Ehirham  would  be  a  mistake. 
Geographically,  Cleveland  is  bracketed 
by  London  gateways  at  the  nearby  cities 
of  Detroit  (95  miles  away)  and 
Cincinnati  (230  miles).  Continental’s 
operations  at  Cleveland — consisting  of 
just  76  daily  jet  departures — are  far 
smaller  than  American’s  at  either 
Nashville  or  Raleigh/Durham.  Both 
Nashville  and  Raleigh/Durham  have 
been  seeking  a  London  route  for  many 
years;  Nashville  would  open  an  entire 
section  of  the  country  to  new  London 
service,  while  Raleigh/Durham  would 
balance  the  pending  BA-USAir  alliance 
at  Charlotte  with  a  strong  U.S.  presence 
in  the  growing  southeast  region.  There 
is  no  compelling  reason  to  transfer 
either  of  USAir’s  moveable  gateways  to 
Cleveland. 

B.  Delta 

Assigning  one  of  USAir’s  moveable 
routes  to  Salt  Lake  City  would  not 
represent  the  best  use  of  limited-entry 
London  rights.  Salt  Lake  City  has  no 
history  of  civic  efforts  to  secure  U.K. 
route  authority,  and  no  obvious 
community  of  interest  with  London  in 
terms  of  multinational  corporaticms  or 
other  business  interests.  While  Delta 
would  obviously  prefer  to  avoid  the 
vigorous  competition  that  American’s 
proposed  Nashville  and  Raleigh/ 
Durham  to  London  service  would  bring 
to  bear  against  Delta’s  entrenched 
Atlanta-London  and  Cincinnati-London 
operations,  there  is  not  much  reason  for 
the  Department  to  look  to  Salt  Lake  City 
as  a  viable  London  gateway. 

Conclusion 

For  the  foregoing  reasons,  the 
Department  should  transfer  USAir’s  two 
moveable  London  routes  to  Nashville 
and  Raleigh/Durham  pursuant  to  Annex 
1,  Section  6,  paragraph/  of  Bermuda  2. 
The  captioned  applications  by  Tower 
Air,  Delta,  Continental,  and  USAir- 
Northwest  should  be  dismissed  or 
denied. 

Respectfully  submitted, 

Carl  B.  Nelson,  Jr.. 

Associate  General  Counsel,  American 
Airlines,  Inc. 

April  30, 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC;  Joint 
Application  of  Northwest  Airlines,  Inc. 
and  USAir,  Inc.  for  certificate  transfer 


pursuant  to  Section  401(h)  of  the 
Federal  Aviation  Act  of  1958,  as 
amended  (Baltimore-London),  Docket 
48761. 

Motion  for  Leave  To  File  and  Response 
of  Aaoerican  Airlines,  Inc.,  to  Joint 
Reply  Northwest  Airlines,  Inc.,  and 
USAk,  Inc. 

Commimications  with  respect  to  this 
document  should  be  sent  to; 

DONALD  J.  CARTY,  Executive  Vice 
President,  Finance  and  Planning. 
American  Airlines,  Inc.,  P.O.  Box 
619616,  MD5624.  DFW  Airport.  Texas 
75261 

DAVID  A.  SCHWARTE,  Associate 
General  Counsel,  American  Airlines. 
Inc.,  P.O.  Box  619616,  MD5675,  DFW 
Airport,  Texas  75261 
CARL  B.  NELSON,  JR.,  Associate 
General  Counsel,  American  Airlines, 
Inc.,  1101 17th  Street,  N.W.,  Suite 
600,  Washington.  D.C.  20036,  (202) 
857-4228 
May  10, 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC;  Joint 
Application  of  Northwest  Airlines,  Inc. 
and  USAir,  Inc.  for  certificate  transfer 
pursuant  to  Section  401(h)  of  the 
Federal  Aviation  Act  of  1958,  as 
amended  (Baltimore-London)  Docket 
48761. 

Motion  for  Leave  To  File  and  Response 
of  American  Airlines,  Inc.,  to  Joint 
Reply  of  Northwest  Airlines,  Inc.,  and 
USAk,  Inc. 

American  Airlines,  Inc.,  hereby  moves 
for  leave  to  file  the  following  response 
to  the  joint  reply  submitted  in  this 
docket  on  May  5, 1993,  by  USAir,  Inc. 
and  Northwest  Airlines,  Inc.  The  joint 
reply  is  misleading  and  incomplete  in 
material  respects,  and  American’s 
response  should  be  accepted  in  the 
interest  of  an  accurate  record  for  the 
Department’s  consideration. 

1.  The  DOf-USAir  Proposed  Consent 
Decree 

USAir  and  Northwest  baldly  assert 
that  “the  divestiture  of  USAir’s  three 
London  routes  is  governed  by  a  consent 
decree  between  USAir  and  the  United 
States”;  that  the  consent  decree  "clearly 
protects  USAir’s  right  to  divest  its  assets 
for  the  highest  value  it  can  obtain”;  that 
opponents  are  asking  the  Department 
"to  strip  USAir  of  the  right  to  sell  these 
assets”;  etc.  (pp.  2,  5).  This  is  a  blatant 
example  of  bootstrapping — there  is  no 
final  consent  decree  that  "governs”  the 
divestiture,  and  USAir  has  no  "right”  to 
sell  the  routes.  In  effect,  USAir  and 
Northwest  would  strip  the  Department 
of  its  jurisdiction  under  section  401(h) 
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of  the  Federal  Aviation  Act  to  determine 
the  public  interest. 

Tnroughout  their  discussion,  USAir 
and  northwest  neglect  to  mention  that 
the  proposed  consent  decree,  filed  with 
the  United  States  District  Court  for  the 
District  of  Columbia  in  United  States  v. 
USAir  Group,  Inc.,  Civil  Action  No.  93- 
0530,  on  March  15, 1993,  is  subject  to 
approval  by  the  Court  after  the 
expiration  of  the  statutory  60-day  public 
comment  period  and  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(b)-(h).  See  58  Fed. 

Reg.  16698,  March  30, 1993.  The  60-day 
period  ends  on  May  28, 1993;  on  or 
before  that  date.  American  intends  to 
object  to  the  proposed  consent  decree 
with  respect  to  any  implication  that  the 
sale  (opposed  to  divestitiire)  of  the 
London  routes  by  USAir  is  either 
required  or  is  in  the  public  interest. 
American  will  advise  the  Court,  as  it  has 
advised  the  Department  in  prior 
pleadings,^  that: 

•  There  is  no  public  interest 
justification  for  allowing  USAir — as 
party  to  an  investment  agreement  under 
which  it  has  agreed  to  use  its  “best 
efforts”  to  achieve  a  total  integration 
with  BA’s  worldwide  network — to  sell 
its  London  routes.  There  are  U.S. 
franchises,  negotiated  by  our 
Government  for  use  by  U.S.  carriers  in 
the  public  interest  and  not  for  the 
monetary  benefit  of  British  Airways. 

•  Under  Section  10  of  the  BA-USAir 
investment  agreement,  British  Airways 
has  in  effect  guaranteed  that  USAir  will 
receive  $50  million  for  relinquishing  its 
U.S.-London  routes.  Every  dollar  that 
USAir  can  get  from  route  sales  is  one 
less  dollar  that  British  Airways  must 
pay  imder  its  indemnification 
agreement.  The  Department  should  not 
participate  in  a  scheme  to  extract  tens 
of  millions  of  dollars  fi'om  U.S.  carriers 
and  communities  to  enrich  British 
Airways. 

•  Route  sales  occiir  only  in  the 
context  of  restrictive  agreements.  Under 
an  "open  skies”  agreement — ^which 
Secretary  Pena  has  promised  to  seek 
fi-om  the  U.K.  this  year — the  value  of  an 
international  route  is  zero.  It  would  be 
incongruous  for  the  U.S.  to  be 
processing  London  route  sale 
applications — and  declaring  that  it  is  in 
the  public  interest  for  a  U.S.  carrier  or 
community  to  pay  for  these  routes — 
while  the  U.S.  is  seeking  to  dismantle 
the  very  agreement  that  gives  the  routes 
value. 


'  See,  e.g.,  American's  Consolidated  Answer  of 
April  30, 1993,  in  Dockets  47698,  48734, 48755, 
48756,  48757,  and  48761;  Reply  of  April  22, 1993, 
in  Docket  47726;  Reply  of  April  22, 1993,  in 
Dockets  46744  and  48743;  and  Answer  of  April  16, 
1993,  in  Docket  48722. 


There  is  certainly  no  legitimate  basis 
for  USAir  and  Nor^west  to  assert  to  the 
Department  that  USAir’s  "right”  to  sell 
the  London  routes  is  "governed”  by  a 
consent  decree.  The  proposed  consent 
decree  to  which  they  refer  is  not  final 
but  is  subject  to  public  comment 
procedures  in  U.S.  District  Court.  Even 
is  the  decree  were  final,  it  would  not 
and  cannot  divest  the  Department  of  its 
jurisdiction  under  Section  401(h)  to 
approve  or  disapprove  route  sales  imder 
the  public  interest  standard  established 
by  Congress.  The  proposed  USAir- 
Northwest  transfer  is  manifestly 
contrary  to  the  public  interest,  and  the 
Department  should  so  rule. 

2.  BA’s  Indemnification  Obligation  To 
USAir 

USAir  and  Northwest  assert  that 
opponents  of  the  transfer  are  asking  the 
Department  to  “publish”  USAir  by 
forcing  it  to  divest  its  property  “for 
nothing”  (pp.  3,  5).  It  is  astounding  that 
USAir — as  party  to  an  investment 
agreement  in  which  British  Airways  has 
in  effect  guaranteed  that  USAir  will 
receive  at  least  $50  million  for  its 
London  routes — could  submit  a 
pleading  to  the  Department  suggesting 
that  it  would  receive  “nothing”  for  the 
routes  if  its  proposed  sales  are  barred. 

Under  Se^ion  10.5  of  the  BA-USAir 
Investment  Agreement.  USAir  will 
participate  in  a  profit-sharing 
arrangement  with  British  Airways  on 
the  routes  it  must  relinquish — with 
unlimited  potential  returns — or  British 
Airways  will  “reimburse”  USAir  for  any 
“losses  suffered  by  (USAir)  in  the 
divestiture  or  relinquishment  of  [its] 

U.K.  routes”  up  to  an  amount  totaling 
$50  million.  In  its  Prospectus  of  April 
28. 1993,  USAir  informed  its 
shareholders  that  the  U.K.  routes  "were 
carried  on  its  books  at  approximately 
$48.7  million  at  Decem^r  31, 1992,  and 
the  Company  expects  to  recover  such 
amount  in  full  from  the  sale  of  the 
routes  or  pursuant  to  the  provisions  of 
the  Investment  Agreement  described 
above”  (p.  35).* 

The  entirety  of  USAir’s  answer  on  this 
point  is  that  “American  cites  no  legal 
predicate  for  disapproving  the  route 
transfer  merely  on  the  grounds  that 
approval  may  free  British  Airways  of  a 
portion  of  its  indemnification  obligation 
to  USAir”  (p.  13).  The  “predicate”  of 
USAir’s  argument  that  it  should  be 
allowed  to  sell  the  routes  is  that 
otherwise  it  would  be  “punished”  and 


^  See  also  letter  of  May  7, 1993,  from  Secretary 
Pena  to  John  H.  Dasburg,  President  and  CEO  of 
Northwest  Airlines,  stating  that  "USAir's  agreement 
with  British  Airways  contains  a  provision  that  will 
permit  USAir  to  be  compensated  even  in  the  event 
that  the  routes  are  not  sold." 


receive  “nothing.”  This  is  false,  and  we 
repeat  what  we  said  earlier — ^the  eftect 
of  allowing  USAir’s  London  route  deals 
would  be  to  extract  millions  of  dollars 
from  U.S.  carriers  and  communities  to 
line  the  pockets  of  British  Airways.  That 
is  not  in  the  public  interest. 

3.  Non-Movability  of  the  Baltimore 
Route  to  Detroit 

In  our  answer,  we  showed  that  the 
proposed  USAir-Northwest  transfer 
should  be  dismissed  imder  the 
Department’s  well-established  policy 
against  processing  applications  for 
authority  that  does  not  exist.  While  the 
Baltimore  route  is  a  switchable  gateway 
under  Bermuda  2.  Detroit  is  not  an 
eligible  transfer  point.  Accomplishing 
what  Northwest  seeks  would  require 
piecemeal  negotiations  with  the  U.K., 
contrary  to  the  U.S.  Government’s  clear 
commitment  to  replace  Bermuda  2  with 
an  “open  skies”  agreement. 

We  do  not  understand  what 
Northwest  and  USAir  mean  by  asserting 
that  “the  route  does  exist”  (p.  11),  but 
their  further  contention  that  the  "only” 
bilateral  issue  is  whether  the  authority 
can  be  moved  to  Detroit  (id.)  is  an 
understatement  of  the  issue,  to  say  the 
least.  Detroit  is  already  designated  as  a 
London  gateway  for  U.S.-flag  service, 
and  for  that  reason  the  Baltimore  route 
cannot  be  moved  to  Detroit  under 
Bermuda  2.  The  Department  should 
resist  limited-agenda  negotiations  with 
the  U.K.  on  behalf  of  Northwest  or  any 
other  individual  U.S.  carrier,  and 
concentrate  its  full  attention  on 
achieving  “open  skies.” 

Moreover,  USAir  and  Northwest 
continue  to  ignore  the  Department’s 
ruling  in  the  Northwest-Hawaiian 
Transfer  Case,  Order  91-3-20,  March 
11, 1991,  that  requires  consolidation  of 
route  transfer  and  certificate 
applications  where  removal  of  a  route  to 
another  gateway  is  sought.  As  the 
Depeulment  concluded,  to  the  extent  a 
carrier  is  seeking  to  acquire  “new  or 
different  authority  than  what  (the 
transferor]  has  now,”  such  authority  can 
only  be  granted  “pursuant  to 
comparative  consideration  in  a  carrier 
selection  proceeding  .  .  .  [t]his  result  is 
mandated  both  under  long-term 
Department  policy  and  precedent  and 
under  the  Ashbacker  doctrine”  (p.  7). 

With  respect  to  comparative  selection, 
there  is  no  question  that  even  if  the 
Baltimore  route  could  be  moved  to 
Detroit — and  it  cannot  under  Bermuda 
2 — ^the  Nashville-London  and  Raleigh/ 
Durham  routes  American  is  seeking  in 
Dockets  47726  and  48744  would 
provide  far  greater  public  benefits. 
Detroit  already  has  nonstop  service  to 
London  from  two  carriers,  and  is  located 
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in  a  region  that  is  well  served  throu^ 
other  gateways.  By  contrast.  Nashville 
.and  Raleigh/Durham  do  not  have  any 
nonstop  service  to  London,  and  clearly 
merit  gateway  status  before  the 
Department  considers  an  application  to 
add  incremental  service  at  Detroit. 

Conclusion 

The  USAir-Northwest  transfer 
agreement  should  be  denied  as  contrary 
to  the  public  interest  under  Section 
401  (h)  of  the  Federal  Aviation  Act. 

Respectfully  submitted, 

Carl  B.  Nelson,  Jr., 

Associate  General  Counsel,  American 
Airlines.  Inc. 

May  10, 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC; 
Application  of  American  Airlines,  Inc. 
under  Section  401  of  the  Federal 
Aviation  Act  for  a  certificate  of  public 
convenience  and  necessity 
(Philadelphia-London),  Docket  48734. 

Joint  Application  of  United  Air  Lines, 
Inc.  and  USAir,  Inc.  for  certificate 
transfer  under  Section  401(h)  of  the 
Federal  Aviation  Act  (Philadelphia- 
London),  Docket  48722. 

Application  of  American  Airlines, 

Inc.  for  a  certificate  of  public 
convenience  and  necessiW  under 
Section  401  of  the  Federal  Aviation  Act 
(Nashville-London),  Docket  47726. 

Joint  Application  of  Northwest 
Airlines,  b^.  and  USAir,  Inc.  for 
certificate  transfer  pursuant  to  Section 
401(h)  of  the  Federal  Aviation  Act 
(Baltimore-London),  Elocket  48761. 

Application  of  American  Airlines, 

Inc.  under  section  401  of  the  Federal 
Aviation  Act  for  a  certificate  of  public 
convenience  and  necessity  (Raleigh/ 
Durham-London),  Docket  48744. 

Petition  of  "nie  Raleigh/Durham 
Parties  to  transfer  the  designation  of 
U.S.  Point  D  from  Charlotte  to  Raleigh/ 
Durham  as  U.S.  Gateway  to  London, 
Docket  48743. 

Jointy  Application  of  USAir,  Inc.  and 
Metropolitan  Nashville  Airport 
Authority  for  transfer  of  certificate  of 
puUic  ccmvenience  and  necessity  under 
Section  401(h)  of  the  Federal  Aviation 
Act,  Docket  48786. 

Motion  for  Leave  To  File  and 
Supplemental  Pleading  of  American 
Airlines,  Inc. 

Communications  with  respect  to  this 
document  should  be  sent  to: 

DONALD  J.  CARTY,  Executive  Vice 
President,  Finance  and  Plaiming, 
American  Airlines,  Inc.,  P.O.  Box 
619616,  MD5624,  DFW  Airport,  Texas 
75261 

DAVID  A.  SCHWARTE,  Associate 
General  Counsel,  American  Airlines, 


Inc.,  P.O.  Box  619616,  MD5675,  DFW 
Airport,  Texas  75261 
CARL  B.  NELSC^,  JR.,  Associate 
General  Counsel.  American  Airlines, 
Inc.,  1101 17th  Street.  N.W„  Suite 
600,  Washington.  DC  20036,  (202) 
857-4228 
May  25, 1993. 

Before  the  Department  of 
Transportation,  Washington,  DC: 
Application  of  American  Airlines,  Inc., 
imder  Section  401  of  the  Federal 
Aviation  Act  fr>r  a  certificate  of  public 
convenimrce  and  necessity 
(Philadelphia-London).  Dwket  48734. 

Joint  Application  of  United  Air  Lines, 
Inc.  and  USAir,  Inc.  for  certificate 
transfer  under  Section  401(h)  of  the 
Federal  Aviation  Act  (Philadelphia- 
London),  Docket  48722. 

Application  of  American  Airlines, 

Inc.,  for  a  certificate  of  public 
convenience  and  necessity  imder 
Section  401  of  the  Federal  Aviation  Act 
(Nashville-London),  Docket  47726. 

Joint  Applicaticm  Northwest 
Airlines.  Inc.  and  USAir,  Inc.,  for 
certificate  transfer  pursuant  to  Section 
401(h)  of  the  Federal  Aviation  Act 
(Baltimore-London),  Docket  48761. 

Application  of  American  Airlines, 

Inc.  under  section  401  of  the  Federal 
Aviation  Act  for  a  certificate  of  public 
convenience  and  necessity  (Raleigh/ 
Durham-London).  Docket  48744. 

Petition  of  The  Raleigh/Durham 
Parties  to  transfer  the  designation  of 
U.S.  Point  D  from  Charlotte  to  Raleigh/ 
Durham  as  U.S.  Gateway  to  London, 
Docket  48743. 

Joint  Application  of  USAir,  Inc.  and 
Metropolitan  Nashville  Airport 
Authority  for  transfer  of  certificate  of 
public  convenience  and  necessity  under 
Section  401(h)  of  the  Federal  Aviation 
Act,  Docket  48786. 

Motion  for  Leave  To  File  and 
Supplemental  Pleading  of  American 
Airlines,  Inc. 

American  Airlines,  Inc.,  hereby  moves 
for  leave  to  file  this  supplement^ 
pleading  in  the  capticmed  dodkets  in  the 
interest  of  a  complete  record  for  the 
Department’s  consideration. 

First,  British  Airways  r^iorted  last 
week  that  its  pretax  profits  for  the  year 
ended  March  31, 1993,  totaled  $284 
millions  (New  FbrJc  Times.  May  19, 
1993).  It  would  be  unconsckmable  for 
the  United  States  Government  to 
approve  any  route  sales  by  USAir — 
which  is  seizing  to  extract  some  $24.5 
million  from  U.S.  carriers  and 
communities — where  the  proceeds 
would  directly  benefit  British  Airways. 
The  U.S.  air  carrier  industry  has  lost 
more  than  $4  billion  in  the  past  three 


years.  The  Department  ^ould  not 
compound  the  U.S.  industry’s  woes  by 
unjustly  enriching  British  Airways. 

Second,  with  each  passing  day  of 
inaction  by  the  Department  on 
applications  for  the  three  U.S.-London 
routes  USAir  must  relinquish  as  a 
consequence  of  its  alliance  with  British 
Airways,  competition  in  the  U.S.- 
London  markrt  is  being  adversely 
affected.  Upon  consummation  of  the 
BA-USAir  Investment  Agreement  on 
January  21, 1993,  USAir  ceased  to  be  an 
effective  competitor  with  British 
Airways  in  the  U.S.-U.K.  market;  unce 
May  1, 1993,  the  Philadelphia-London 
route  has  been  an  actual  BA  monopoly. 
To  restore  competition,  the  Department 
should  immediately  undertake 
expedited  procedures  to  reassign 
USAir’s  three  London  routes. 

Respectfully  submitted, 

Carl  B.  Nelson.  Jr., 

Associate  General  Counsel,  American 
Airlines,  Inc. 

May  25, 1993. 

Investment  Agreement  Between  USAir 
Group,  Inc.  and  British  Airways  PIc 

Dated  as  of  January  21, 1993 

Section  10.5  U.S.-U.K,  Routes,  (a)  The 
Company  ^ull.  as  promptly  as  ccanowrcially 
practicable,  divest  or,  if  divestiture  b  not 
possible,  relinquish  all  licenses,  certificates 
and  authorities  for  each  of  the  Company’s 
routes  between  the  U.S.  and  U.K.  (the 
"Company’s  U.K.  Routes’’)  at  such  time  as 
the  Ckmpany  and  the  Investor  can  implement 
code  sharing  arrangements  with  resp^  to 
the  route  in  question.  The  Company  and  the 
Investor  shall  use  their  respective  best  efforts 
to  implement  such  code  sharing 
arrangements  at  the  earliest  practicable  date. 

(b)  Recognizing  that  the  divestiture  or 
relinquishment  of  the  Company’s  U.K. 

Routes  is  required  to  comply  with  relevant 
competition  laws,  that  such  divestiture  or 
relinquishment  could  disadvantage  the 
communities  served  and  the  Company 
employees  affected,  and  that  the  Company 
may  suffer  losses  in  such  divestiture  or 
relinquishment,  the  Company  and  the 
Investor  agree  that  insofar  as  possible  such 
disadvantage  to  the  communities  and 
Company  emplo3rees  should  be  mitigated  and 
that  the  Ounpany  and  the  Investor  should 
share  any  losses  suffered  as  a  result  of  such 
divestiture  or  relinquishment  with  due 
regard  to  their  respective  interests. 
Accordingly,  the  Investor  will  apply  for  all 
necessary  licenses  and,  subject  to  obtaining 
all  necessary  approvals  and  to  the  extent 
permitted  by  applicable  law.  (i)  operate  so 
long  as  commercially  feasible  and  be  solely 
responsible  for  marketing  Charlotte-London, 
Pittsburgh-London  and  Baltimore-London 
routes  pursuant  to  the  Investor’s  route 
authcHity,  (ii)  operate  such  routes  under  a 
"wet  lease”  using  the  Company’s  pilots  and 
cabin  crews  pursuant  to  the  terms  of  a  “wet 
lease”  in  the  form  attached  as  Exhibit  H 
hereto,  and  (hi)  share,  at  the  «id  of  each 
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fiscal  year  of  the  Investor,  the  cumulative 
profits  received  by  the  Investor  in  respect  of 
such  routes  with  the  Company  on  the  basis 
of  the  Investor  receiving  the  percentage  of 
such  profits  equal  to  the  Investor  Percentage 
(calculated  on  a  weighted  average  basis  for 
the  relevant  fiscal  year  of  the  Investor)  and 
the  Company  receiving  the  remainder  of  such 
profits,  ^cept  as  may  be  otherwise  agreed  by 
the  Company  and  the  Investor,  the 
procedures  for  accoxmting  for  revenues  and 
standard  costings  set  forth  in  Schedule  10.5 
to  this  Agreement  will  be  applicable  to  the 
recognition  of  profits  for  purposes  of  clause 

(b)(iii)  of  this  ^tion  10.5. 

(c)  If  the  profit  sharing  contemplated  by 
this  section  caimot  be  performed-,  the 
Investor  will  reimburse  the  Company  a 
portion  of  any  losses  suffered  by  the 
Company  in  the  divestiture  or 
relinquishment  of  the  Company’s  U.K. 

Routes  by  paying  the  amount  of  $5  million 
on  the  date  such  divestiture  or 
relinquishment  becomes  final  with  respect  to 
all  of  the  Company’s  U.K.  Routes  and  by 
further  paying  the  amounts  of  $5  million,  $15 
million,  $15  million  and  $10  million, 
respectively,  on  the  first,  second,  third  and 
fou^  anniversaries  of  such  date.  Such  first, 
second,  third,  fourth  and  fifth  reimbursement 
payments,  respectively,  shall  be  reduced  (but 
not  below  zero)  by  an  amount  equal  to  10%, 
10%,  30%,  30%  and  20%,  respectively,  of 
the  aggregate  amount  realized  by  the 
Company  fiom  the  sale  of  the  Company’s 
U.K.  Routes. 

(d)  If  following  the  Initial  Qosing  Date,  the 
parties  are  legally  prohibited  from 


performing  any  of  the  provisions  of 
paragraphs  (b)  and  (c)  of  this  Section  10.5, 
the  parties  will  negotiate  in  good  faith 
alternative  arrangements  having,  to  the  extent 
permitted  by  applicable  law,  substantially 
the  same  economic  value  as  the  arrangements 
so  specified.  In  the  event  such  alternative 
arrangements  are  legally  prohibited,  the 
remaining  portions  of  this  Agreement, 
including  without  limitation,  paragraph  (a)  of 
this  Section  10.5,  shall  remain  in  foil  force 
and  efiect. 

(e)  Nothing  contained  in  this  Section  10.5 
shall  be  construed  to  evidence  an  intention 
by  the  Company  and  the  Investor  to  share 

Erofits  or  losses,  or  operate  a  pool  or  (oint 
usiness,  with  respect  to  any  portion  of  their 
respective  businesses  other  than  the 
Charlotte-London,  Pittsburgh-London  and 
Baltimore- London  routes. 

Section  10.6  Insurance.  From  the  date 
hereof  for  so  long  as  the  Investor  Holding  is 
at  least  $100  million,  (i)  the  Company  will 
maintain  in  foil  force  and  effect  (to  the  extent 
determined  by  the  Company  in  its 
conunercially  reasonable  judgment  after 
consultation  with  the  Investor)  all  policies  of 
insurance  covering  liability  to  third  parties 
currently  in  force  with  respect  to  the 
Company  or  its  subsidiaries  or  their 
respective  businesses,  all  of  Which  as  of  the 
date  of  this  Agreement  are  listed  on  Schedule 
10.6  to  this  Agreement,  or  such  renewed  or 
substitute  policies  as  provide  substantially 
similar  or  better  coverage,  and  (ii)  the 
Company  will  arrange  to  have  the  Investor 
and  its  subsidiaries  designated  under  Section 
13.2  of  this  Agreement  named  as  additional 


insureds  under  such  policies  with  effect  fiom 
the  Initial  Closing  Date. 

PROSPECTUS 
10,000,000  Shares 
USAir  Group 
Common  Stock 
(par  value  $1) 

'The  Company’s  Common  Stock  is  listed  on 
the  New  York  Stock  Exchange  and  is  traded 
under  the  symbol  *‘V.”  The  reported  closing 
price  of  the  Common  Stock  on  the  New  York 
Stock  Exchange  Composite  'Transactions 
Tape  on  April  28, 1993  was  $21^/^  per  share. 

If  the  Company’s  holders  of  voting  stock 
approve  an  amendment  to  the  Company’s 
Restated  Charter  at  the  Company’s  May  26, 
1993  annual  meeting,  (Common  Stock  held  by 
non-U.S.  Citizens  may  be  subject  to 
redemption  and  such  holders  may  not  be 
entitled  to  vote,  or  to  receive  dividends  or 
other  distributions  on,  their  Common  Stock. 
See  "Risk  Factors." 

For  information  that  should  be  considered 
by  prospective  investors,  see  "Risk  Factors." 

These  Securities  Have  Not  Been  Approved 
or  Disapproved  by  The  Securities  and 
Exchange  Commission  or  Any  State 
Securities  Commission  Nor  Has  The 
Securities  and  Exchange  Commission  or  Any 
State  Securities  Commission  Passed  Upon 
the  Accuracy  or  Adequacy  of  'This 
Prospectus.  Any  Representation  to  the 
Contr^  is  a  Criminal  Offense. 


Price  to  Public 

Underwriting 

Discount 

Proceeds  to  the 
Company  (1) 

Par  Share  . 

$20.75 

207,500,000 

$.6225 

6,225,000 

$20.1275 

201,275,000 

Total(2)  . 

(1)  Before  the  deduction  of  expenses  payable  by  the  Cornpany,  estimated  at  $420,0(X). 

(2)  The  Company  has  oranted  to  the  Uridenwriters  ftn  option,  exercisable  by  the  representatives  of  the  Underwriters  for  30  days  from  the  date 
of  the  public  offering  of  tne  shares  of  Common  Stock  offered  hereby,  to  purchase  up  to  an  aggregate  of  1,500,000  additional  shares  from  the 
Company  solely  to  cover  over-allotments.  If  the  option  is  exercised  In  full,  the  total  Price  to  Public  will  be  $238,625,000,  the  total  Underwriting 
Discount  will  be  $7,158,750  and  the  total  Proceeds  to  the  Company  wlH  be  $231,466,250.  See  "Underwriting.” 


The  shares  of  Common  Stock  offered  by 
this  Prospectus  are  offered  by  the  several 
Underwritecs  when,  as  and  if  issued  by  the 
Company,  delivered  to  and  accepted  by  the 
Underwriters  and  subject  to  their  right  to 
reject  orders  in  whole  or  in  part.  It  is 
expected  that  the  shares  of  ^mmon  Stock 
will  be  ready  for  delivery  on  or  about  May 
4, 1993. 

The  First  Boston  Corporation  Morgan  Stanley 
&  Co.  Incorporated 

Lehman  Brothers  Salomon  Brothers  Inc 
The  date  of  this  Prospectus  is  April  28, 1993 
Any  holder  may  elect,  within  10  business 
days  following  the  date  on  which  the  holder 
elects  to  require  the  Company  to  redeem  the 
shares  of  Series  T  Preferred  Stock,  to  receive 
cash  out  of  funds  legally  available  therefore 
in  respect  of  the  portion  of  the  Redemption 
Price  representing  the  excess  over  the 
amoimt  represented  by  the  number  of  shares 
of  Non-Preferred  Stock  into  which  the  Series 
T  Preferred  Stock  is  then  convertible. 


multiplied  by  the  then  current  market  price 
of  the  Common  Stock. 

U.S.-UX  Route* 

The  Company  has  agreed  that  as  promptly 
as  commercially  practicable  it  will  divest  or, 
if  divestiture  is  not  possible,  relinquish  all 
licenses,  certificates  and  authorities  for 
routes  between  the  U.S.  and  the  U.K.  (the 
"Company’s  U.K.  Routes")  at  such  time  as 
BA  and  the  Company  can  implement  the 
code  sharing  arrangement  contemplated  by 
the  Investment  Agreement.  See  " — Code 
Sharing.”  Recognizing  that  the  divestiture  or 
relinquishment  of  the  Company’s  U.K. 

Routes  is  necessary  to  comply  with  relevant 
competition  laws,  that  such  divestiture  or 
relinquishment  could  disadvantage  the 
communities  served  and  the  Company 
employees  affected  and  that  the  C^pany 
may  suffer  losses  in  such  divestiture  or 
relinquishment,  the  Company  and  BA  have 
agreed  that  insofar  as  possible,  such 
disadvantage  to  the  communities  and 
Company  employees  should  be  mitigated  and 


that  the  (fompany  and  BA  should  share  any 
losses  suffered  as  a  result  of  such  divestiture 
or  relinquishment  with  due  regard  to  their 
respective  interests.  Accordin^y,  BA  will 
apply  for  all  necessary  licenses  and,  subject 
to  obtaining  all  necessary  approvals  and  to 
the  extent  permitted  by  applicable  law,  will 
operate  so  long  as  commercially  feasible  and 
be  solely  responsible  for  marketing  Charlotte- 
London,  Pittsburgh-London  and  Baltimore- 
London  routes  pursuant  to  BA’s  route 
authority,  operate  such  routes  imder  a  "wet 
lease,"  using  USAir’s  pilots  and  cabin  crews, 
for  rentals  based  on  the  Company’s  costs,  and 
share,  at  the  end  of  each  fiscd  year  of  BA, 
the  cumulative  profits  received  by  BA  in 
respect  of  such  routes  with  the  Company, 
wi^  BA  retaining  a  share  of  profits  equd  to 
the  BA  Percentage  and  the  Cfompany 
receiving  the  remainder.  The  Company  does 
not  expect  that  the  wet  lease  arrangements 
will  materially  affect  its  results  of  operations, 
cash  flow  or  financial  position.  (Under  a 
"wet  lease,”  an  airline  leases  its  aircraft  and 
cockpit  and  cabin  crews  to  another  airline  for 
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the  purpose  of  operating  certain  routes  or 
flights.)  If  the  contemplated  profit  sharing 
cannot  be  performed,  BA  will  reimburse  the 
company  a  portion  of  any  losses  suffered  by 
the  Company  in  the  divestiture  or 
relinquishment  of  the  Company's  U.K. 

Routes,  beginning  on  the  date  dl  such 
divestitures  or  relinquishments  become  final, 
by  paying  the  amounts  of  $5  million,  $5 
million,  $15  million,  $15  million  and  $10 
million  per  annum,  respectively,  on  such 
date  and  on  the  first,  second,  third  and  fourth 
anniversaries  of  such  date.  Such  first,  second, 
third,  fourth  and  fifth  reimbursement 
payments,  respectively,  will  be  reduced  (but 
not  below  zero)  by  an  amount  equal  to  10%, 
10%,  30%,  30%  and  20%,  respectively,  of 
the  aggregate  amount  realized  by  the 
Company  from  the  sale  of  the  Company’s 
U.K.  Routes.  If  the  parties  are  legally 
prohibited  from  performing  any  of  the 
foregoing  provisions,  the  pqrties  will 
negotiate  in  good  frith  alternative 
arrangements  having,  to  the  extent  permitted 
hy  applicable  law,  substantially  the  same 
economic  value  as  the  arrangement  so 
specified.  The  Company’s  U.K.  Routes  were 
carried  on  its  books  at  approximately  $48.7 
million  at  December  31, 1992,  and  the 
Company  expects  to  recover  such  amount  in 
full  from  the  sale  of  the  routes  or  pursuant 
to  the  provisions  of  the  investment 
Agreement  described  above. 

On  March  29, 1993,  USAir  agreed  to  sell 
for  $14.5  million  its  operating  authority 
between  Philadelphia  and  London  Gatwick 
Airport  to  United  Air  Lines,  Inc.  ("United”). 
Consummation  of  the  sale  is  subject  to  a 
number  of  conditions,  including  that  United 
obtain  governmental  approval  to  transfer  the  . 
authority  to  Chicago  and  operate  flights  from 
Chicago’s  O’Hare  International  Airport  to 
London’s  Heathrow  Airport.  Either  USAir  or 
United  can  terminate  the  agreement  if  the 
sale  has  not  been  consummated  by  May  14, 
1993.  USAir  cannot  predict  whether  or  when 
the  sale  will  close. 

On  April  15, 1993,  USAir  agreed  to  sell  for 
$5  million  its  operating  authority  between 
Baltimore  and  London  Gatwick  Airport  to 
Northwest.  Consummation  of  the  sale  is 
subject  to  a  number  of  conditions,  including 
that  Northwest  obtain  governmental  approval 
to  transfer  the  authority  from  Baltimore  to 
Detroit,  Michigan.  The  agreement  becomes 
null  and  void  if  the  sale  has  not  been 
consummated  by  June  15, 1993.  USAir 
cannot  predict  whether  ot  when  the  sale  will 
close. 

On  April  23, 1993,  USAir  agreed  to  sell  to 
the  Metropolitan  Nashville  Airport 
Authority,  Nashville,  Tennessee  for  $5 
million  its  operating  authority  between 
Charlotte  and  London  Gatwick  Airport. 
Consununation  of  the  sale  is  subject  to  a 
number  of  conditions,  including 
governmental  approval  to  transfer  the 
authority  from  Charlotte  to  Nashville.  USAir 
cannot  predict  whether  or  when  the  sale  will 
close. 

Insurance 

For  so  long  as  the  BA  Holding,  as  defined 
in  ’’ — Amendment  No.  2  to  Restated 
Charter — Certain  Governance  Matters — 
Reduction  in  BA  Rights,"  is  at  least  $100 


million,  (i)  the  Company  will  maintain  in  full 
force  and  effect  (to  ^e  extent  determined  by 
the  Company  in  its  commercially  reasonable 
judgment  after  consultation  with  BA)  all 
policies  of  insurance  covering  liability  to 
third  parties  currently  in  force  with  respect 
to  the  Company  or  its  subsidiaries  or  their 
respective  businesses  or  such  renewed  or 
substitute  polices  as  provide  substantially 
similar  or  better  coverage,  and  (ii)  the 
Company  will  arrange  to  have  BA  named  as 
additional  insured  under  such  policies. 

Non-SoUdtation 

Prior  to  the  effectiveness  of  Amendment 
No.  1,  the  Company  has  agreed  that  neither 
the  Company  nor  any  of  its  subsidiaries  nor 
any  of  the  respective  officers  and  directors  of 
the  Company  or  any  of  its  subsidiaries  will, 
and  the  Company  will  direct  and  use  its  best 
efforts  to  cause  its  employees,  agents  and 
representatives  (including,  without 
limitation,  any  investment  banker,  attorney 
or  accountant  retained  by  the  Company  or 
any  of  its  subsidiaries)  not  to,  initiate,  solicit 
or  encourage,  directly  or  indirectly,  any 
inquiries  or  the  making  of  any  proposal  or 
offer  with  respect  to  a  merger,  consolidation 
or  similar  transaction  involving,  or  any  sale 
of  all  or  any  substantial  portion  of  the  assets 
or  any  equity  securities,  of,  the  Company  and 
any  of  its  subsidiaries,  taken  as  a  whole  (an 
"Acquisition  Proposal"),  or,  except  as 
required  in  connection  with  the  fiduciary 
obl  igation  of  the  Board  of  Directors  as 
advised  by  counsel,  to  engage  in  negotiations, 
provide  information  or  discuss  an 
Acquisition  Proposal  with  any  person,  or 
otherwise  frcilitate  any  effort  or  attempt  to 
make  or  implement  an  Acquisition  Proposal. 

Prior  to  the  effectiveness  of  Amendment 
No.  1,  BA  has  agreed  that  neither  BA  nor  any 
of  its  subsidiaries  nor  any  of  the  respective 
officers  and  director  of  BA  or  any  of  its 
subsidiaries  will,  and  BA  will  direct  and  use 
its  best  efforts  to  cause  its  employees,  agents 
and  representatives  (including,  without 
limitation,  any  investment  banker,  attorney 
or  accountant  retained  by  BA  or  any  of  its 
subsidiaries)  not  to,  initiate,  solicit  or 
encourage,  directly  or  indirectly,  any 
inquiries  or  the  making  of  any  proposal  or 
offer  or  engage  in  any  discussions  or 
negotiations  with  respect  to  a  merger, 
consolidation  or  similar  transaction 
involving,  or  any  purchase  of  all  or  any 
substantial  portion  of  the  assets  or  any  equity 
securities  of  any  U.S.  Airline,  provided  that 
such  entity  and  its  subsidiaries  do  not  own 
directly  or  indirectly  in  aggregate  15%  or 
more  of  the  common  equity  of  a  U.S.  Airline. 

Required  Filings 

The  Comptany  and  BA  have  agreed  to  make 
any  filings,  notices  or  applications  with  any 
governmental  or  regulatory  authority,  agency, 
commission,  court  or  other  entity,  domestic 
or  foreign,  required  in  connection  with  the 
consummation  of  the  transactions  and  acts 
contemplated  by  the  Investment  Agreement. 
Accordingly,  the  Company  filed  an 
application  for  a  statement  of  authorization 
and  BA  has  filed  an  application  for 
exemption  with  the  DOT  to  permit  BA’s 
designator  codes  to  be  used  on  certain  USAir 
flights  as  contemplated  by  the  Code  Share 


Agreement  (as  defined  under  ’’—Code 
Sharing”),  and  to  permit  the  transactions  and 
acts  contemplated  by  the  proposed  wet  lease 
to  be  entered  into  by  BA  and  the  Company. 

The  DOT  Order  stated,  among  other  things, 
that  “BA’s  initial  investment  of  $300  million 
does  not  impair  USAir’s  citizenship”  under 
Foreign  Ownership  Restrictions. 

Two  airlines.  One  philosophy. 

The  philosophy  of  "putting  the  customer 
first"  is  something  USAir  and  British 
Airways  both  share.  And  now,  we  come 
together  to  form  the  Global  Alliance  that, 
over  time,  will  join  339  cities  and  71 
countries.  What  will  join  us  even  more  is  the 
philosophy  that  brought  us  together  in  the 
beginning.  Quite  simply,  we  want  to  offer 
you  a  standaitl  of  service  that’s  unequaled 
anywhere  in  the  world. 

USAir/British  Airways 
June  7, 1993 
By  Hand 

Mark  C  Schechter,  Esq.  Chief, 

Transportation,  Energy,  and  Agriculture, 
Section,  Antitrust  Division,  U.S. 
Department  of  Justice,  9th  Floor — ^JCB 
555  Fourth  St.,  NW.,  Washington  DC 
20001. 

Re:  United  States  v.  USAir  Group,  Inc.,  Civil 
Action  No.  93-0530 

Dear  Mr.  Schechter,  We  write  on  behalf  of 
USAir  Group,  Inc.  (“USAir”),  as  its  counsel 
of  record  in  the  above-referenced  matter.  This 
letter  responds  to  certain  allegations  made  in 
comments  filed  with  the  Department  by 
American  Airlines,  Inc.,  Delta  Air  Lines,  Inc., 
and  Continental  Airlines,  Inc.  (the  “airlines”) 
in  connection  with  the  proposed  Final 
Judgment,  Stipulation,  and  Competitive 
Impact  Statement  (the  “Consent  Decree”)  in 
this  matter.^  Those  comments,  as  well  as  this 
letter,  have  been  filed  pursuant  to  the 
Antitrust  Procedure  and  Penalties  Act  (the 
"Tunney  Act”).  Nothing  in  the  comments  of 
the  airlines  raises  any  inference  that  the 
Consent  Decree  is  not  in  the  public  interest 
or  warrants  any  change  in  that  decree  which 
was  negotiated  in  go<^  faith  between  the 
United  States  and  USAir. 

Although  the  comments  of  the  airlines 
purport  to  be  directed  to  the  Tunney  Act 
proceeding,  in  fret  they  appear  to  be 
designed  to  influence  the  Department  of 
Transportation  (“DOT”)  in  that  agency’s 
determination  of  the  fate  of  the  three  route 
authorities  (i.e.,  Baltimore-London,  Charlotte- 
London,  and  Philadelphia-London)  (the 
“Routes”)  that  the  Consent  Decree  requires 
USAir  to  divest.  USAir  has  responded  to 
those  arguments  before  DOT  and  will 
continue  to  do  so.  Nevertheless,  there  are  two 
specific  factual  allegations  made  by  the 
airlines  that  USAir  feels  it  must  address  in 
the  current  Tunney  Act  proceeding. 

First,  all  of  the  airlines  incorrectly  argue 
that  USAir  has  claimed  that,  because  the 
United  States  has  agreed  to  the  Consent 
Decree  which  requires  USAir  to  divest  the 
Routes  by  sale  (section  IV  of  the  Consent 


*  USAir  understands  that  the  city  of  Raleigh- 
Durham,  North  Carolina,  has  also  submitted 
comments.  We  have  not  yet  received  a  copy  of  those 
comments,  and  therefore  this  letter  may.  not  address 
the  issues  raised  by  the  city. 
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Decree)  if  possible  or  othenrlsa 
reHoquishinsBt  (sectioD  V).  the  power  of  the 
DOT  to  approve  or  disapprove  e  sale  of  a 
Route  or  to  older  a  comparative  route  hearing 
under  the  Federal  Aviation  Act  has  been 
restricted,  if  not  destroyed.  The  airlines’ 
characterization  of  USAir’s  positioa  is  simply 
untrue.  USAir  does  believe,  and  has 
indicated  to  the  DOT,  that  the  policies 
underlying  the  antitrust  laws  and  the  general 
piositions  artkulaled  by  the  Department  of 
Justice  (as  well  as  by  tite  DOT)  in  the  past 
support  USAir’s  uguments  daat  a  sale  of  the 
Routes  to  the  hipest  bidders  is  preferable  to 
awarding  the  Routes  on  die  basis  of  a 
comparative  route  hearing.  Historically,  the 
DOT  (and  the  Qvil  Aeronautics  Bond  before 
it)  have  declined  to  consider  new  route 
applications  along  with  pnqxised  route 
transfers.  At  the  same  time.  USAir  recognizes 
and  hereby  acknowledges  that  nothing  in  the 
Consent  Decree  limits  (or  expands)  die 
Constitutional  and  statutory  authority  of  the 
DOT  to  approve,  vaf  non,  a  proposed  sale  by 
USAir  of  one  or  more  of  the  Routes. 

Second,  American  Airlines,  Inc., 
("American”)  alone  has  attempted  to  create 
the  misimpressi<»  that  the  Consent  Decree 
was  the  product  of  some  secret  deal  between 
USAir  sad  the  United  States.  Specifically, 
American  insinuates  that  by  agreeing  to  settle 
an  unrelated  case.  United  States  v.  ATPCO 
("ATPCO”),  with  the  Department  of  Justice 
in  Decemb»  1992,  USAir  was  aUe  to  cAitain 
an  unduly  advantageous  decree  in  this 
matter.  USAir  categorically  denies  this 
baseless  assertioo-^SAir’s  decisions  in  this 
case  and  in  ATPCO  have  been  made 
independently.  Settlement  of  each  case  was 
discussed  wi^  seperate  staffs  of  the 
Department  of  Justice,  and  the  two 
settlements  were  never  linked  in  any  way. 

Such  unfounded  innuendo  is  pardcularly 
inappropriate  since  the  same  counsel  that 
signed  American’s  comments  in  this  matter 
was  personally  involved  in  the  Joint 
negotiation  of  the  settlement  to  which  USAir 
has  consented  in  ATPCO.  American’s 
counsel  knows  that  the  investment  by  British 
Airways  Pic  ("BA”)  in  USAir  was  never 
discussed  in  those  negotiations  and  that  the 
same  settlement  in  ATPCO  was  offered  on 
the  same  terms  to  all  of  those  defendants. 
Equally  significantly.  United  Air  Lines,  Inc. 
("United’O,  which  vigorously  and  publicly 
opposed  the  investment  by  BA  in  USAir,  has 
consented  to  the  same  settlement  in  ATPCO 
that  USAir  has  signed.  Even  American  does 
not  have  the  temerity  to  suggest  that  United’s 
settlement  of  that  case  was  motivated  by  a 
desire  to  induce  the  Department  of  Justice  to 
grant  favorable  concessions  in  connection 
with  the  USAir-BA  transaction. 

In  fact,  the  reason  for  and  form  of  the 
Consent  Decree  in  this  case  are  quite 
ordinary.  Consistent  with  its  long-standing 
policy,  the  Department  of  Justice  indicated 
that  it  was  unwilling  to  rely  on  USAir’s 
divestiture  obligations  in  t^  Investment 
Agreement  between  USAir  and  BA  dated 
January  21, 1993  (the  "Investment 
Agreement"),  in  order  to  solve  the  antitrust 
problems  that  the  Department  concluded 
would  result  from  that  agreemenL  Because 
the  Investment  Agreement  would  be 
consummated  before  the  Routes  were 


divested,  die  Department  made  clear  that  It 
would  insist  on  a  coiut  decres  in  order  to 
ensure  diat  die  Routes  would  be  divested  or 
relinquished  logardiees  of  whether  USAir 
and  BA  changed  the  terms  of  the  farvestment 
AgreemenL  In  U^t  of  USAiris  desire  to  close 
the  Investment  Agreement.  USAir  agreed  to 
the  terms  of  the  ConsmH  Decree.  Tlmse  terms 
are  consistent  with  past  decrees  that  the 
Department  has  retmired  in  connection  with 
the  settlnnent  of  otW  complaints  alleging 
violations  of  Section  7  of  the  Clayton  Af^ 

For  the  foregoing  reasons,  USAir 
respectfully  submits  that  entry  by  the  District 
Court  of  the  Consent  Decree  in  he  current 
form  is  in  the  public  interest 
Sincerely, 
rharlsi  P.  feale. 

Counsel  to  USAir  Group,  tnc. 

[FR  Doc.  93-15696  Piled  7-8-93;  8:45  amj 
BiujNO  cooe  4sio-at-ai 

Notlc*  Pursuant  to  ths  National 
Coopar^a  Raaaarch  Act  of  t984'-tha 
SQL  Accaaa  Group,  Inc.  and  }(/Opan 
Company  Lknitad 

Notice  is  hereby  given  that,  on 
19. 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ftbe  Act"), 
The  SC^  Access  Group,  bic.  ("the 
Group")  and  X/Qpen  Company  Limited 
("X/Opm")  have  filed  written 
notifications  simultaneously  with  die 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain 
membership  changes.  The  notifications 
were  filed  for  the  purpose  cd  extrading 
the  Act’s  proviuons  limiting  the 
recovery  of  antitrust  plaintins  to  actual 
damages  under  roedfied  drcumstances. 

Spedfically,  (1)  Software  AG,  and 
Unify  Cmporatkm,  are  no  longer 
members  of  the  Group;  (2)  SAS  Institute, 
Inc.,  Cary,  NC,  has  bwome  a  member  of 
the  Group;  (3)  A.SX  Consulting, 

Cances,  ^^and;  ATM/Modcomp,  FL 
Lauderdale,  FL;  Amdahl  Corporation. 
Sunnyvale,  CA;  Andersen  Cmsulting, 
London,  England;  ASCII  Corporation, 
Kanagawa,  Japan;  Bell  Communications 
Reseandi,  Flscataway,  NJ;  Boldon  James 
Limited,  Stoke-on-Trent,  Staffordshire, 
England;  Booz  Allen  k  Hamilton,  Inc., 
M(^an,  VA  and  Bethesda,  MD;  British 
Telecom,  Felixstowe,  Suffolk,  England; 
Bundesamt  fur  Informatik,  Bern, 
Switzerland;  CCTA,  Norwich,  England 
and  London.  England;  Commission 
the  European  Commimities;  Brussels, 
Belgium;  COMPAREX 
Informationssysteme  GmbH,  Mannheim, 
Germany;  Computer  Assodates 
International.  Islandia,  NY;  Computer 
Sdences  Corporation,  Hanover,  MD  and 
Falls  Church.  VA;  Compagnie  ^s 
Machines  BulL  Milan,  Italy;  Credit 
Lyonnais,  Paxis-La  Defense,  France; 

DHL  Systems.  Inc.,  Sen  Mateo,  CA; 


Daimler-Benz  AG.  Stuttgart,  Germany; 
Department  of  Sodal  Security.  Lancs. 
England;  Diab  Data,  Taby,  Sweden; 
Digital  Equipment  Corporation.  Nashua, 
NH;  E.I.  DuPont  de  Nemours  k  Co., 
Wilmington.  I£;  ETIS,  Brussels, 

Belgium  and  CA3  PTT  Telecom  BV, 
Groningen,  Netherlands;  Electridte  de 
France,  Cedex,  France;  Electronic  Data 
Systems  Corporation,  Plano,  TX;  Elf 
Aquitaine,  C^ex,  France  and  SNEACP). 
Pau,  France;  Ericsson,  Stockholm, 
Sweden;  Exxon  Exploration  Company. 
Houston.  TX;  FMV  (Swedish  Defmse 
Materia)  Administration),  Stockholm, 
Sweden;  Fujitsu,  Ltd.,  K^asaki,  Japan; 
GTE  Telephone  Operations,  Irving,  TX; 
Gresham  Telecomputing. 

Southhampton,  E]^and;  Guide 
International,  Chicago,  IL  and 
Greensboro.  NC  and  do  Burlington 
Industriee,  Greensboro,  NC;  H^ 
Computer  Systems  Inc.,  Campbell,  CA; 
Harris  Corporation,  Melbourne,  FL; 
Hewlett-Packard  Company,  Cupertino, 
CA;  Hitachi,  Ltd.,  Yokohama,  Japan; 
Hughes  Aircraft  Company,  Los  Angeles. 
CA;  Ing.  C  Olivetti  &  C,  SPA.  Ivrea. 
Italy;  teformix  Softwme,  Menio  Park, 
CA;  Inpee  Cwporation,  Alameda.  CA; 
Intematicmal  Business  Machines, 
Austin,  TX;  Intematicmal  Computers, 
Ltd.,  Berks,  Englcmd;  binenministerium 
des  Landes  No^hein-Westfelen, 
Dusseldorf,  Germany;  KPMG 
Management  Consulting,  London, 
England;  Liant  Software  bic.. 
Framingham.  MA;  Lotus  Development, 
Dublin,  Ireland;  MicroFocus,  Newbury, 
England;  Microsoft  Cc^poration, 
RedmcmcL  WA;  Migros  GeiKissenschafts 
Bund.  Zurich.  Switzerland;  Mimer 
Software  AB.  Uppsala,  Sweden; 
Ministerie  van  Finande,  Den  Haag, 
Netherlands;  Mortice  Kera  Systems. 
Waterloo,  Ontario.  Canada;  NCR 
Corporation,  Dayton,  OH;  NEC 
Corpcxration,  Tokyo,  Japan;  National 
Institute  of  Standards  k  Technology, 
Gaithersburg,  MD;  National  Heahb 
Service,  Herts,  England  and  Information 
Management  Cmtre,  Birmin^am, 
England;  Naval  Computer  and 
Telecomms  Command,  Washington.  DC; 
Nestec  SA  (Nestle).  Vevey.  SwitzerUmd; 
Netwise,  Boulder.  CO;  Nippem 
Telegraph  &  Telephone  Corporation, 
Kanagawa.  Japan;  Novell  Inc., 
Sunnyvale,  CA;  Omron  Advanced 
Systems,  Santa  Clara,  CA;  (hracle 
Corporation.  Redwood  Shores.  CA  and 
Chicago,  IL;  PRC.  bic.,  Reston,  VA  and 
McLean,  VA;  Progress  Software. 
Bedford,  MA;  Quadratron  Systems  UK, 
Ltd.,  Ixmdon.  England;  Raxco,  Orem, 
UT;  Republic  of  Hungary,  Budapest. 
Himgary;  Retix  Corporation,  Santa 
Monica,  CA;  Rikspolisstyrelsen  Sverige 
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Databyran,  Stockholm,  Sweden;  SITA, 
Atlanta,  GA  and  Cedex,  France;  STET/ 
CSELT,  Torino.  Italy;  SWIFT,  La  Hulpe, 
Belgium;  Santa  Cruz  Operation.  Santa 
Cruz.  CA;  Sequent  Computer  Systems. 
Inc..  Beaverton.  OR;  Sequoia  Systems. 
Inc..  Marlborough.  MA;  Shell 
Internationale  Petroleum.  AN  Den  Haag. 
Netherlands;  Siemens  Nixdorf 
Informationssysteme,  Munich. 

Germany.  Software  AG,  Reston,  VA; 

Sony  Microsystems  Corporation,  San 
Jose,  CA;  Statskonsult,  Oslo,  Norway; 
Statskontoret.  Stockholm,  Sweden; 
Stratus  Computer,  Inc.,  Marlboro,  MA; 
Sun  Microsystems,  Mountain  View,  CA; 
Sweden  Post.  Stockholm,  Sweden; 
Swedish  Telecom,  Farsta,  Sweden; 

Swiss  Bank  Corporation,  Basel. 
Switzerland;  Sybase,  Emmeryville,  CA; 
TRW  Inc.,  Fairfax,  VA;  Tandem 
Computers,  Cupertino,  CA;  Tecsiel-IRI 
Finsiel,  Milano,  Italy;  Telefonica, 
Madrid,  Spain;  Texaco,  Inc.,  Houston, 
TX;  The  Boeing  Company,  Seattle,  WA 
and  Boeing  Computer  Services,  Seattle, 
WA;  The  L^and  Revenue,  Telford, 
Shropshire.  England;  TRANSARC 
Corporation,  Pittsburgh,  PA;  U.S. 
Department  of  Agriculture,  Washington, 
DC;  U.S.  Department  of  Defense, 

Vienna,  VA;  U.S.  Department  of  the 
Treasury  (IRS),  WasMngton,  DC;  Unify 
Corporation,  ^cramento,  CA  and 
Surrey,  England;  Unilever  pic,  London, 
England;  Union  Bank  of  Switzerland, 
Zurich,  Switzerland;  Uniplex  Limited. 
Hemel  Hempstead,  Hertfordshire. 
England;  Unisys  Corporation/ 
Convergent,  Sw  Jose.  CA;  Unix 
International,  Inc.,  Parsippany,  NJ;  and 
Unix  Systems  Laboratories,  Summitt, 

NJ,  are  current  members  of  X/Open;  (4) 
Cable  and  Wireless,  pic,  London, 
England;  Dansk  Data  Electronic.  Herleu, 
Denmark:  (7EM/IC  &  QBA,  Cedex, 
France;  Logica,  London,  England; 
OSTIP.  Paris,  France;  Systems  Union 
Ltd.,  London,  Endand;  UNEFORUM 
Sweden,  Djurshoilm,  Sweden;  U.S. 
National  Security  Agency,  Fort  George 
G.  Meade,  MD;  and  World  Bank, 
Washington.  EiC,  have  become  members 
of  X/Open;  and  (5)  Computer  Power 
Group  Ltd.,  Victoria.  Australia;  Eastman 
Kodak  Company,  Rochester,  NY;  Ford 
Motor  Company,  Dearborn,  MI; 
McDonnell  Douglas  Corporation,  St. 
Louis.  MO;  Motorola  Computer  Group, 
Tempe,  Ai^  Old  Electric  Industry  Co.. 
Ltd.,  Warabi-shi,  Japan;  and  Televerket 
Data.  Haninge,  Sw^en,  are  no  longer 
members  of  X/Open. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SQL  and  X/ 


Open  intend  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  July  16, 1993,  the  Group  and  X/ 
Open  fil^  their  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  December  14, 
1992  (57  FR  59128). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc  93-16200  Filed  7-8-93;  8:45  am] 
BiUMO  CODE  4410-01-11 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-28.750] 

Communications  Instruments,  Inc.,  El 
Paso,  TX;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Communications  Instruments. 
Incorporated.  El  Paso,  Texas.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information.  Therefore,  dismissal  of  the 
application  was  issued. 

TA-W-28,750;  Communications 
Instruments,  Incorporated  El  Paso,  Texas 
Qune  29, 1993) 

Signed  at  Washington,  DC  this  29th  day  of 
June,  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Adjustment  Assistance. 
(FR  Doc.  93-16295  Filed  7-8-93;  8:45  am) 

WUJNO  CODE  4S10-3(MI 


[TA-W-28,783] 

G.E.O.,  Inc.,  Casper,  WY;  Terminaticn  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  Jime  14, 1993  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  G.E.O., 

Incorporated,  Casper,  Wyoming.  The 
workers  are  engaged  in  activities  related 
to  the  exploration  and  drilling  of  crude 
oil  and  natural  gas  for  unaffiliated 
customers. 

The  petitioning  workers  are  in  the 
same  iaentifiable  worker  group  as  those 
workers  of  the  ongoing  investigation  for 
G.E.O..  Incorporated,  ^sper,  Wyoming 
(TA-W-28,572),  instituted  April  19, 
1993. 


Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  29th  day  of 
June,  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  93-16296  Filed  7-8-93:  8:45  am) 
BILUNO  CODE  461»-«Mi 


Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
stimmaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issu^  during  the  period  of 
June  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  simrey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-28,536:  Shenango,  Inc., 
Sharpsville,  PA 

TA-W-28,643:  Donaldson  Mining  Co., 
Cedar  Grove,  WV 
TA-W-28,446:  French  Oil  Mill 
Machinery  Co.,  Piqua,  OH 
TA-W~28,621:  Nation^  Power  Flow, 
Inc.,  Elwood,  IN 

TA-W-28,562;  Rogue  Valley  Printed 
Circuits,  Inc.,  Medford,  OR 
TA-W-28,416:  Standard  Tool  S'  Mfg  Co., 
Lyndhurst,  Nf 

TA-W-28,626:  Medalist  Industries, 
Vancouver,  WA 

TA-W-28,627;  MS’S  Industries, 
Vancouver,  WA 
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TA-W-28fi00;  Homogeneous  Metals. 
Inc.,  QayvUle,  NJ 
In  the  following  cases,  the 
investigation  revved  that  the  criteria' 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-28,639:  Homestake  Mining  Co., 
Golden,  CO 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification  . 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-V/-28JSS2;  Act  n  dba  Arctic  Coiled 
Tubing.  Inc..  Anchorage,  AK 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.S06;  Nevada  Equipment 
Wholesalers.  Las  Vegas.  NV 
U.S.  imports  of  boring  and  drilling 
machines,  milling  mac^es  and 
numerically  contndled  boring,  drilling 
and  milling  machines  declin^  in  1992 
compered  to  1991. 

TA-W-28,644:  Qtevron  Corp.,  Chevron 
USA  Products  Co..  Mtiladelphia 
Refinery.  Philtnlelphia.  PA 
Petroleum  products  declined 
absolutely  md  relative  to  domestic 
shipments  in  1992  compared  to  1991. 
TA-W-28,721:  The  Boeing  Commercial 
Airplane  Group,  Everett  Div., 

Seott/e,  WA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  reqtiired  for 
certification. 

TA-W-28,460  &  TAr‘W-28,460A:  The 
Boeing  Co.,  Wichita,  KS  and 
Portland.  OR 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28,373;  Wells  Manufacturing 
Corp..  Fond  Du  Lac.  W1 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

TA-W-28,702,  TA-W-28.702A  &  B.  TA¬ 
W-28,703,  TA-28.704;MASX 
Energy  Services  Group,  Inc.,  New 
Orleans,  LA,  Houma,  LA, 

Broussard,  LA,  Evanston,  WY  and 
Houston.  TX 

The  wori^ers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 


TA-W-28,708,  TAr-W-28,710,  TA-W- 
28,71 1;  MASX  Eitagy  Sem'ces 
Group  Inc.,  Oklahoma  City,  OK, 
Hobbs,  NM.  and  Denver,  CO 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  lYade  Act  of 
1974. 

TAr-W-28.628,  TA-W-28,629;MASX 
Energy  Service  Group,  Inc., 

Houston,  TX  and  Bryan,  TX 
U.S.  imjHots  of  oil  and  gas  field 
machinery  were  negligible  in  1992. 

Affirmative  Determinations 
TA-W-28.572:  GEO  Corp.,  Casper.  WY 
A  certification  was  isroad  covering  all 
workers  separated  on  or  after  March  15, 
1992. 

TA-W-28.619:  Sutton  Shirt  Carp., 
Sparta,  TN 

A  certification  was  issued  covering  all 
workers  engaged  in  the  {Hoduction  of 
men’s  and  toys’  pants  separated  on  or 
after  April  19, 1992. 

TA-W-28,623:  Ogden  Apparel  Ventures, 
Ogden,  UT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  19. 
1992. 

TA-W-28,616:  Santa  Rita  Resources. 
Inc.,  Oklahoma  City,  OK  TX 
A  certification  was  issued  coverii^  all 
workers  separated  on  or  after  April  19. 
1992. 

TA-W-28.640;  Fed  Sportswear, 
Federalsburg,  MD 

A  certification  was  issued  covering  all 
workers  engaged  in  the  producticm  (rf 
ladies  skirts  ukI  pants  separated  on  or 
after  April  25. 1992. 

TA-W-28.588,  TAr-W-28, 589;  Carter 
Footwear.  Inc..  Wilkes  Borre,  PA 
and  Country  Cousins  Shoes, 
Mocanaqua,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  13, 
1992. 

TA-W-28.544;  NEBCO  Minerals  Co., 
Headquarters,  Portland,  OR 
A  certification  was  issued  covering  all 
workers  engaged  In  the  production  of 
fish  feed  separated  on  or  after  March  30. 
1992. 

TA-W-28.544  B  8  F;  NEBCO  Minerals 
Co.,  Pikes  Peak  Mine,  Cripple 
Creek,  CO  and  NEXCO  Pikes  Peak 
Mine,  Cripple  Creek.  CO 
A  certification  was  issued  covering  all 
workers  engaged  in  the  producticm  of 
gold  separated  on  ch*  after  March  30, 
1992. 

TA-W-28.S44A:  NEBCO  Minerals  Co.. 
D^antar  Mine  (Located  in 
Southwest  Idaho  20  Mikes  From  the 
Oregon  Border,  Jordan  Valley.  OB 


TA-W-28.544C;  NEBCO  Exploration  Co 
(NEXCO),  Portland.  OR 
TA-W-28,544D;  NEXCO  Reno  Office, 
Reno.NV 

TA-W-28.544E:  NEXCO  DelamarMine 
(Located  in  Southwest  Idaho  20 
Miles  from  the  Oregon  Border), 
Jordan  Valley.  OR 

A  certificatioD  was  issued  covering  all 
workers  engaged  in  the  producticm 
silver  and  gold  separated  on  or  after 
March  30, 1992. 

1  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  June  1993.  C(^ies  of  tlmse  determinations 
are  available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200  Constitutioa 
Avenue,  NW.,  Washington.  DC  20210  during 
normal  busioescea  hoim  or  will  be  mailed  to 
persons  who  write  to  the  above  addren. 

Dated:  June  30. 1993. 

Marvin  M.  Focdcs. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  93-16273  Rled  7-6-93;  8:45  am| 
aaUNG  CODE  4B10-3IMa 

Employment  Standards  Admtniatratton 

Minimum  Wages  for  Fadarat  and 
Federally  Asalatad  Conatnictlon; 
General  Wage  Determination  Demons 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  die  basic  tourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  simiuu 
character  and  in  the  localities  specified 
therein. 

The  determinaticms  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a}  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  admtional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  cmstitute  tihe 
minimum  wages  payalde  on  Federal  and 
federally  assisted  ccmstruction  projects 
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to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  proviaing  for  delay 
in  the  elective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  miist  be  made  a 
part  of  every  contract  for  performance  of 
the  describe  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Stemdar^  Administration, 
Wage  and  Hoiur  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 
Virginia 


VA93008S  duly  9. 1993) 

VA930086  (July  9, 1993) 

Volume  U: 

Texas 

TX930072  duly  9. 1993) 

TX930073  duly  9. 1993) 

TX930074  duly  9. 1993) 

TX930075  duly  9, 1993) 

TX930076  duly  9. 1993) 

TX930077  duly  9, 1993) 

TX930078  duly  9, 1993) 

TX930079  duly  9, 1993) 

TX930080  duly  9. 1993) 

TX9300S1  duly  9, 1993) 

Volume  III: 

California 

CA930026  duly  9, 1993) 

Wyoming 

WY930010  duly  9, 1993) 

WY930011  duly  9, 1993) 

Modification  to  General  Wage 
Determination  Decisions 
The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  midified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

Connecticut 

CT930001  (Feb.  19. 1993) 

CT930003 (Feb.  19, 1993) 

CT930004  (Feb.  19, 1993) 

Georgia 

GA930003  (Feb.  19, 1993) 

GA930004  (Feb.  19, 1993) 

GA930022  (Feb.  19, 1993) 

GA930023  (Feb.  19, 1993) 

GA930031  (Feb.  19, 1993) 

GA930032  (Feb.  19. 1993) 

GA930033  (Feb.  19, 1993) 

GA930044  (Feb.  19, 1993) 

GA930065  (Feb.  19. 1993) 

GA930073  (Feb.  19. 1993) 

GA930080  (Feb.  19. 1993) 

Florida 

FL930010  (Feb.  19, 1993) 

FL930012  (Feb.  19, 1993) 

FL930038 (Feb.  19, 1993) 

Mississippi 

MS930021  (Feb.  19, 1993) 

MS930023  (Feb.  19, 1993) 

MS930024  (Feb.  19, 1993) 

MS930025  (Feb.  19, 1993) 

MS930026  (Feb.  19. 1993) 

MS930027  (Feb.  19. 1993) 

New  York 

NY930010  (Feb.  19, 1993) 

Pennsylvania 
PA930001  (Feb.  19. 1993) 

PA930002  (Feb.  19. 1993) 

PA930003  (Feb.  19. 1993) 

PA930004  (Feb.  19, 1993) 

PA930007  (Feb.  19, 1993) 

PA930008  (Feb.  19. 1993) 

PA930009  (Feb.  19. 1993) 

PA930010  (Feb.  19. 1993) 

PA930011  (Feb.  19. 1993) 


PA930012  (Feb.  19, 1993) 

PA930014  (Feb.  19, 1993) 

PA930015  (Feb.  19. 1993) 

PA930016  (Feb.  19, 1993) 

PA930017  (Feb.  19. 1993) 

PA930018  (Feb.  19. 1993) 

PA930019  (Feb.  19, 1993) 

PA930020  (Feb.  19, 1993) 

PA930021  (Feb.  19, 1993) 

PA930022  (Feb.  19. 1993) 

PA  930024  (Feb.  19. 1993) 

PA930025  (Feb.  19, 1993) 

PA930027  (Feb.  19, 1993) 

PA930028  (Feb.  19. 1993) 

PA930029  (Feb.  19, 1993) 

PA930030  (Feb.  19, 1993) 

Virginia 

VA930018  (Feb.  19. 1993) 

VA930023  (Feb.  19, 1993) 

VA930024  (Feb.  19. 1993) 

VA930028  (Feb.  19, 1993) 

VA930060  (Feb.  19, 1993) 

VA930067  (Feb.  19, 1993) 

VA930073  (Feb.  19. 1993) 

West  Virginia 
WV930002  (Feb.  19, 1993) 

Volume  II: 

Iowa 

IA930002 (Feb.  19. 1993) 

Nebrasica 

NE930003  (Feb.  19. 1993) 

NE930024  (Feb.  19, 1993) 

Oklahoma 

OK930013  (Feb.  19, 1993) 

OK930014  (Feb.  19. 1993) 

OK930016  (Feb.  19. 1993) 

OK930018  (Feb.  19. 1993) 

Texas 

TX930001  (Feb.  19. 1993) 

TX930070  (Feb.  19, 1993) 

Volume  III: 

California 

CA930001  (Feb.  19, 1993) 

CA930002  (Feb.  19. 1993) 

CA930004  (Feb.  19, 1993)  * 

CA930006  (Feb.  19. 1993) 

Nevada 

NV930001  (Feb.  19. 1993) 

NV930002  (Feb.  19, 1993) 

NV930004  (Feb.  19, 1993) 

NV930010  (Feb.  19. 1993) 

Oregon 

OR930001  (Feb.  19, 1993) 

Washington 

WA930001  (Feb.  19. 1993) 

WA930002  (Feb.  19. 1993) 

WA930005  (Feb.  19, 1993) 

WA930008  (Feb.  19. 1993) 

Wyoming 

WY930005  (Feb.  19, 1993) 

WY930006  (Feb.  19, 1993) 

WY930007  (Feb.  19. 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
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Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depositor  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  firom:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Wa^ington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  tne  three  separate  voliunes, 
arranged  by  State.  Subscriptions  include 
an  aimual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  %vill  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  2nd  day  of 
July  1993. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
(FR  Doc.  93-16088  Filed  7-8-93;  8:45  am] 
BtUJNO  COOC  4610-27-M 


Occupational  Safety  and  Health 
Administration 

Underwriters  Laboratories  Inc.; 

Factory  Mutual  Research  Corp. 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  applications  for 
renewal  of  OSHA  R^ognition  as 
Nationally  Recognized  Testing 
Laboratories  by  the  Underwriters 
Laboratories  Inc.  and  by  the  Factory 
Mutual  Research  Corporation. 

SUMMARY:  This  notice  announces  the 
timely  submittal  of  application  by  the 
Underwriters  Laboratories  Inc.  (UL)  and 
by  the  Factory  Mutual  Research 
Corporation  (FMRC)  for  renewal  of 
temporary  recognition  as  nationally 
recogniz^  testing  laboratories  (NRTLs) 
vmder  29  CFR  1910.7.  While  those 
applications  are  pending.  OSHA 
recognition  of  these  laboratories 
continues  in  effect. 

Background 

On  April  12, 1988,  OSHA  published 
in  the  Federal  Register  a  final  rule  on 
“Safety  Testing  or  Certification  of 
Certain  Workplace  Equipment  and 
Materials  *  •  *  Definition  of  Nationally 
Recognized  Testing  Laboratory*’,  which 
was  promulgated  as  29  CFR  1910.7.  This 
rule  also  provided  procedures  for  a 
testing  organization  to  be  recognized  as 
a  nationally  recognized  testing 
laboratory  by  OSHA. 

This  rule  implemented  the 
requirement  in  many  OSHA  safety 


standards  that  certain  equipment  be 
approved  or  certified  by  a  nationally 
recognized  testing  laboratory.  Appendix 
A  to  §  1910.7  provided  temporary 
recognition  for  UL  and  FMRC  (see 
section  I.B.7.f.5.  of  Appendix  A).  This 
temporary  recognition  was  granted  to 
allow  for  an  orderly  transition  into  the 
new  program,  to  permit  OSHA  to  begin 
to  process  the  applications  of  some 
heretofore  unrecognized  laboratories, 
and  to  avoid  imdue  disruption  and  gaps 
in  employee  protection  during  the  start¬ 
up  period  (see  53  FR  12102, 12115  (4/ 
12/88)].  This  temporary  recognition  was 
for  a  period  of  five  years  beginning  Jime 
13. 1988  and  ending  on  July  13. 1993. 

At  the  end  of  the  five-year  period.  UL 
and  FMRC  could  apply  for  renewal  of 
recognition  by  following  the  procedures 
established  in  the  Appendix.  These 
procedures  state  that  a  recognized  NRTL 
may  apply  to  renew  its  recognition  by 
filing  a  renewal  request  not  less  than 
nine  months,  nor  more  than  one  year, 
before  the  expiration  date  of  its  current 
recognition.  ^ 

Where  an  NRTL  has  filed  a  timely  and 
sufficient  renewal  request,  recognition 
will  continue  while  the  renewal 
application  is  pending  (see  29  CFR 
1910.7,  Appendix  A.  II.C.2.C.).  Both 
organizations  submitted  timely  renewal 
requests  which  appear  to  be  sufficient. 
Both  organizations  submitted  timely 
renewal  requests  which  appear  to  be 
sufficient  within  the  meaning  of 
appendix  A  (II.C.2.C.).  OSHA  is  in  the 
process  of  evaluating  these  applications 
and  conducting  on-site  investigations. 
The  recognitions  of  UL  and  FMRC  will 
continue  as  the  evaluation  progresses. 
When  OSHA’s  preliminary  evaluation  is 
completed,  a  notice  of  application  and 
request  for  public  comments  will  be 
published  in  the  Federal  Register  under 
29  CFR  1910.7. 

ADDRESSES:  For  further  information: 
NRTL  Recognition  Program,  Office  of 
Variance  Determination,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue,  NW.,  Room 
N3653,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  6th  day  of 
July,  1993. 

David  C.  Zeigler, 

Acting  Assistant  Secretary. 

[FR  Doc.  93-16328  Filed  7-8-93;  8:45  am] 
BaXJNQ  COOC  4610-2e-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 


ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 

NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45,  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  July  31. 1993.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Office  of  Polar  Programs.  National 
Science  Foundation.  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  “Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora”  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in  Antarctic 
and  designation  of  certain  animals  and 
certain  geographic  areas  as  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Specially  Protected  Areas  and 
Sites  of  Special  Scientific  Interest. 

The  application  received  is  as  follows: 

J.  Applicant 

J.  Ward  Testa  and  Michael  A.  Casteliini, 

University  of  Alaska  Fairbanks, 

Fairbanks,  Alaska  99775-1080 

Activity  for  Which  Permit  Requested 
Taking.  Import  into  USA. 

The  planned  research  is  focused  on 
the  physiological  development  of 
Weddell  seal  pups  and  its  relationship 
to  their  diving  behavior,  growth  and 
survival.  This  work  is  integrated  into 
the  continuing  program  on  Weddell  seal 
population  ecology.  Additional  work 
tangential  to  the  main  proposal  will  be 
undertaken  within  the  terms  of  the 
permit.  Blood  and  tissue  samples  will 
be  archived  as  the  University  of  Alaska 
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for  future  pathology,  pollutant  and 
genetic  analyses.  Specimen  material 
from  natural  fatalities  will  also  be 
archived  at  the  University  of  Alaska  for 
future  studies  of  morphology  and 
systematica.  Research  activities  involve 
tag/release  and  take  by  harassment.  The 
proposed  work  involves  no  killing.  The 
salvage  and  import  of  any  parts  of 
natural  fatalities  of  the  6  seal  species,  as 
well  as  all  blood  and  tissue  samples 
collected,  will  be  covered  imder  this 
permit. 

Location 

Ross  Sea,  Antarctic. 

Dates:  October  1, 1993-December  31, 1995. 
Thomu  F.  Forhan, 

Permit  Office,  Office  of  Polar  Programs. 

[FR  Doc.  93-16289  Filed  7-8-93;  8:45  am] 
BiLUNO  COOe  78SS-01-M 


Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 

NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45,  part  670  of  the  Code  of 
Federal  Reflations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  July  25, 1993.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  C3fiice, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Office  of  Polar  Programs.  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTNER  INFORMATION  CONTACT: 
Thomas  F.  Forhan  at  the  above  address 
or  (202) 357-7817. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Farma  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
idcommended  establishment  of  a  permit 


system  for  various  activities  in  Antarctic 
and  designation  of  certain  animals  and 
certain  geographic  areas  as  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Specially  Protected  Areas  and 
Sites  of  Special  Scientific  Interest. 

The  application  received  is  as  follows: 

I.  Applicant 

Gerald  L.  Kooyman,  Center  for  Marine 
Biotechnology  and  Biomedicine, 
Scripps  Institution  of  Oceanography, 
University  of  California,  San  Diego,  La 
Jolla.  CA  92093-0204 

Activity  for  Which  Permit  Requested 
Taking. 

Adult-Emperor  penguins  at  Beaufort 
and  FrankLin,,Islands  will  have  a 
satellite  transmitter  attached  just  before 
the  moult.  It  is  unknown  where  these 
birds  forage  after  abandoning  the  colony 
and  prior  to  moult.  It  is  also  imknown 
where  the  moult  site  is,  and  whether  it 
is  in  a  consistent  area.  The  chicks  will 
be  weighed  to  compare  to  fledging 
weights  of  chicks  fiom  Coulman  Is.  and 
Cap>e  Washington.  It  should  be  noted 
that  there  is  only  indirect  evidence  that 
a  colony  exists  at  Cape  Colbeck. 
However,  if  one  does  exist  the  satellite 
tracks  will  make  possible  the 
determination  of  the  foraging  range  and 
locality  of  this  hypothetical  colony. 

Location 

Cape  Colbeck,  Franklin  Is.,  Beaufort 
Is. 

Dates:  October  1, 1993-May  1. 1994. 

Thomas  F.  Foihan, 

Permit  Office,  Office  of  Polar  Programs. 

(FR  Doc.  93-16290  Filed  7-8-93;  8:45  am] 
NLUNQ  C006  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrences  for  First 
Quarter  CY 1993;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  requires  the  NRC  to 
disseminate  information  on  abnormal 
occurrences  (i.e.,  unscheduled  incidents 
or  events  that  the  Commission 
determines  are  significant  from  the 
standpoint  of  public  health  and  safety). 
During  the  first  quarter  of  CY  1993,  the 
following  incidents  at  NRC  licensees 
were  determined  to  be  abnormal 
occurrences  (AOs)  and  are  described 
below,  together  with  the  remedial 
actions  taken.  The  events  are  also  being 
included  in  NUREG-0090,  Vol.  16,  No. 
1,  (“Report  to  Congress  on  Abnormal 


Occurrences:  January-March  1993”). 

This  report  will  be  available  at  the 
NRC’s  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level).  Washington. 
DC  20555  about  three  weeks  after  the 
publication  date  of  this  Federal  Register 
Notice. 

Nuclear  Power  Plants 

93-1  Steam  Generator  Tube  Rupture  at 
Palo  Verde  Unit  2 

One  of  the  AO  reporting  guidelines 
notes  that  a  major  degradation  of  the 
primary  coolant  pressure  boundary  can 
be  considered  an  abnormal  occurrence. 

Date  and  Place — ^March  14, 1993;  Palo 
Verde  Unit  2,  a  Combustion 
Engineering-designed,  System  80  model, 
pressurized-water  reactor  (PWR), 
operated  by  Arizona  Public  Service 
Company  and  located  near  Wintersburg, 
Arizona,  about  80  kilometers  (50  miles) 
west  of  Phoenix,  Arizona. 

Nature  and  Probable  Consequences — 
At  4:34  a.m.,  while  at  98.8  percent 
power.  Unit  2  experienced  a  tube 
rupture  in  steam  generator  (SG)  no.  2.  A 
substantial  and  continuous  decrease  in 
pressurizer  level  and  pressiire  were 
observed  by  the  operators  in  the  control 
room.  In  response,  the  operators  started 
the  third  charging  pump  and  isolated 
letdown  at  4:37  a.m.  Pressurizer  level 
and  pressure  continued  to  decrease  and 
the  operators  manually  tripped  the 
reactor  at  4:47  a.m.,  at  which  time 
pressurizer  level  was  about  25  percent. 
At  4:48  a.m.,  the  safety  injection  and 
containment  isolation  signals  actuated 
when  the  pressure  reached  12.7 
megapascal  (MPa)  absolute  (1.837 
poimds  per  square  inch  absolute  (psia)). 
All  engineered  safety  featmes 
equipment  actuated  as  required. 

The  licensee  declared  an  Unusual 
Event  at  4:58  a.m.,  due  to  the  safety 
injection  system  actuation.  The  licensee 
upgraded  the  emergency  classification 
to  an  Alert  at  5:02  a.m.,  based  upon  the 
operator’s  observation  that  reactor 
coolant  system  leakage  was  in  excess  of 
167  liters  per  minute  (L/min)  (44  gallons 
per  minute  (gpm)).  At  a  late  date,  the 
maximum  tul^  leak  rate  was  estimated 
to  be  about  909  L/min  (240  gpm).  which 
exceeded  the  makeup  capacity  (485  L/ 
min  (128  gpm))  of  the  three  positive 
displacement  charging  pumps  that  were 
operating. 

'  Immediately  after  the  reactor  trip, 
pressurizer  level  decreased  to  less  than 
the  0-percent  reference  mark  and 
remained  less  than  0  percent  for  about 

I. 5  minutes  until  high  pressvue  safety 
injection  restored  the  level  to  about  8 
percent.  The  pressurizer  did  not  empty 
and  the  minimum  pressure  reached  was 

II. 6  MPa  absolute  (1,687  psia).  The 
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operators  commenced  cooldown  and 
depressurization  at  6:03  a.m.  and 
isolated  the  faulted  SG  at  7:28  a.m.  The 
imit  entered  Mode  4  (hot  shutdown)  at 
10:29  a.m.  and  the  operators  placed  the 
imit  on  shutdown  cooling  at  10:35  p.m. 
on  March  14, 1993.  The  Alert  was 
terminated  at  1:15  a.m.  on  March  15, 
1993,  and  the  unit  entered  Mode  5  (cold 
shutdown)  at  5:56  a.m. 

An  Aumented  Inspection  Team  (ATT) 
was  sent  by  the  NRC  to  investigate  the 
Palo  Verde  Unit  2  event.  The  AIT 
concluded  that  the  operating  crew 
performed  competently.  However, 
weaknesses  were  identified  in  the 
licensee’s  implementation  of  emergency 
plan  actions,  including  event 
classification,  activation  of  the 
emergency  response  facilities,  and 
promptly  determining  accoimtability  for 
on-site  personnel.  Weaknesses  were  also 
formd  in  the  procedures,  equipment, 
and  training  associated  with  respon^ng 
to  a  SG  tube  rupture.  The  tube  failure 
did  not  result  in  a  radiological  release 
to  the  environment  that  exceeded 
regulatory  limits.  The  event  did  not 
result  in  exceeding  a  Technical 
Specifications  (TS)  safety  limit.  All 
notifications  to  the  NRC  and  offsite 
agencies  were  made  in  a  timely  manner. 
Ibe  ATT  report,  documented  in  NRC 
Inspection  Report  No.  50-529/93-14, 
was  issued  on  April  16, 1993. 

It  should  be  noted  that  several  SG 
tube  rupture  events  occurred  at  other 
nuclear  power  plants,  and  were 
previovisly  reported  as  abnormal 
occurrences.  North  Anna  Unit  1  had  a 
SG  tube  plug  failiue  February  25, 1989 
(AO  89-1  in  NUREG-0090,  Vol.  12,  No. 
1)  and  another  on  July  15. 1987  (AO  87- 
15  in  NUREG-0090,  Vol.  10,  No.  3). 
McGuire  Unit  1  had  a  SG  tube  rupture 
on  March  7, 1989  (AO  89-2  in  NUREG- 
0090,  Vol.  12.  No.  1),  while  Ginna  had 
one  on  January  25, 1982  (AO  82-4  in 
NUREG-0090,  Vol.  5,  No.  1). 

Cause  or  Causes — ^The  cause  of  the 
tube  rupture  is  still  under  investigation 
by  the  licensee. 

Actions  to  Prevent  Recurrence 

licensee— The  licensee  conducted  a 
root  cause  investigation. 

NRC— The  event  is  still  under  stafi 
review.  The  NRC  will  review  the  ATT’s 
findings  and  those  of  the  licensee,  and 
will  tue  appropriate  actions. 

Other  NRC  Licensees  (Industrial 
Radiographers,  Medical  Institutions, 
Industrial  Users,  etc.) 

93-2  Medical  "Sodium  Iodide" 
Misadministration  at  Ingham  Medical 
Center  in  Lansing,  Michigan 

One  of  the  AO  reporting  guidelines 
notes  that  a  diagnostic  dose  of  a 


radiopharmaceutical  that  is  greater  than 
five  times  the  prescribed  dose  can  be 
considered  an  abnormal  occurrence. 

Date  and  Place — May  11, 1992; 

Ingham  Medical  Center;  Lansing, 
Michigan. 

Nature  and  Probable  Consequences — 
The  referring  physician’s  staff 
telephoned  the  licensee’s  nuclear 
meoicine  department  on  May  5, 1992,  to 
schedule  a  thyroid  scan  to  detect  or  rule 
out  thyroid  cancer.  There  was  a 
miscommunication  between  members  of 
the  support  staff.  The  technologist  who 
received  the  call  understood  that  the 
referring  physician  wanted  a  whole 
body  scan  to  rule  out  thyroid  metastasis 
and  to  look  at  a  thyroid  nodule.  ’The 
medical  technologist  entered  a  whole 
body  scan  into  the  scheduling  record. 

On  May  11, 1992,  a  47-year  old 
patient  received  366.3  megabecquerel 
(MBq)  (9.9  millicurie  (mCi))  of  iodine- 
131  in  capsule  form  as  preparation  for 
a  whole  body  scan.  This  procedure  is 
normally  used  after  a  patient  with 
thyroid  cancer  has  had  the  thyroid 
removed  or  ablated  to  determine  if  the 
cancer  originating  in  the  thyroid  has 
spread  elsewhere  in  the  patient’s  body. 
Ibe  patient  still  had  an  active  thyroid 
and  the  patient’s  physician  intended 
that  the  patient  receive  a  thyroid  scan  to 
help  determine  if  a  thyroid  nodule  was 
cancerous.  The  thyroid  scan  is  a 
different  procedure  from  a  whole  body 
scan  and  as  performed  at  the  licensee’s 
facility  uses  370  MBq  (10  mCi) 
technetium-99m,  a  different 
radiopharmaceutical  than  iodine-131. 

On  May  12, 1992,  the  patient  returned 
to  the  licensee’s  nuclear  medicine 
department  for  the  scan.  The  image  of 
the  initial  scan  showed  that  the  patient’s 
thyroid  was  intact  and  that  an  error  had 
been  made.  The  technologist  performing 
the  scan  immediately  reported  the 
situation  to  the  supervising  physicians. 
The  licensee’s  procedures  for  an  iodine- 
131  whole  body  scan  specified  that  this 
diagnostic  procedure  be  used  only  on 
individuals  whose  tyroid  had  been 
removed. 

The  referring  physician  and  the 
patient  were  notified  of  the 
misadministration.  The  licensee  has 
been  monitoring  the  patient  and  has 
observed  decreased  thyroid  function. 

Initially,  the  licensee  determined  that 
the  incident  was  not  a 
misadministration  and  did  not  report  it 
to  the  NRC.  This  was  because  the 
correct  dosage  and  procedure  were  used 
for  the  study,  as  understood  by  the 
technologist  to  have  been  requested. 

The  licensee  contacted  NRC  Region  m 
about  the  incident  after  reading  about  a 
similar  case  in  an  NRC  Office  of  Nuclear 
Material  Safety  and  Safeguards 


newsletter.  A  licensee  consultant 
reviewed  the  case  with  NRC  Region  III 
on  February  19, 1993.  Following  that 
discussion,  the  consultant  reported  the 
incident  as  a  misadministration  because 
the  procedure  requested  by  the  patient’s 
physician,  a  thyroid  scan,  would 
normally  use  a  different 
radiopharmaceutical,  technetium-99m. 

Cause  or  Causes — ^The  basic  causes  of 
this  misadministration  were  a 
miscommimication  between  the 
referring  physician’s  office  and  the 
licensee,  and  a  failxire  of  the  licensee  to 
follow  its  Quality  Management  (QM) 
Program  for  procedures  using 
radioactive  pharmaceuticals. 

The  licensee’s  QM  Program,  which 
was  implemented  in  January  1992, 
requires  that  a  written  directive  be 
prepared  for  procedures  using  more 
than  1.11  MBq  (30  microcuria  (pCi))  of 
iodine-131.  However,  no  written 
directive  was  prepared  for  this 
procedure. 

The  licensee’s  procedure  for  a  whole 
body  iodine-131  scan  required  that  the 
patient’s  thyroid  had  been  removed 
previously.  The  licensee’s  procedures 
were  not  effective  in  determining  if  the 
patient  had  an  intact  thyroid. 

The  nuclear  medicine  department 
staff  had  not  received  training  on  the 
requirements  of  the  licensee’s  QM 
Program  which  included  the  provision 
that  a  written  directive  had  to  be  issued 
for  a  whole  body  scan  (using  more  than 
1.11  MBq  (30  pCi)  of  i(^ine-131). 

Actions  Taken  to  Prevent  a  Recurrence 

Licensee — ^The  licensee  has  revised 
the  procedures  for  thyroid  cancer 
studies  and  provided  training  for 
nuclear  medicine  personnel  in  the  QM 
Proraam  requirements. 

NRC— A  special  inspection  was 
conducted  fi'om  February  25  to  26, 1993, 
to  review  the  circumstances 
surrounding  the  iodine-131 
misadministration  (Inspection  Report 
No.  030-02132/93-001,  April  1, 1993). 
The  NRC  has  also  retained  a  medical 
consultant  to  review  the  case. 

The  NRC  consultant  concluded  that 
the  most  probable  effect  of  the 
misadministration  would  be  permanent 
hypothyroidism,  and  he  noted  that 
evidence  suggested  that  this  condition 
had  already  occurred.  No  other  health 
effects  would  be  expected  as  a  result  of 
the  misadministration. 

Several  violations  of  NRC 
requirements  were  identified  in  the 
inspection.  These  violations  and  the 
implementation  of  the  licensee’s  QM 
Program  are  still  imder  review  by  the 
NRC  for  possible  enforcement  action. 

On  March  2. 1993,  NRC  Region  III 
issued  a  Confirmatory  Action  Letter  to 
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the  licensee  documenting  its  agreement 
to  provide  training  to  the  nuclear 
m^dne  staff  on  the  requirements  of 
the  QM  Program,  NRC  regulations,  and 
NRC  licensee  requirements 
(Ck>nfinnatory  A^on  Letter  No.  CAL- 
Rm-93-001,  Docket  No.  030-02132, 
March  2, 1903).  No  procedures  using 
more  th^  1.11  MBq  (30  pCi)  of  iodine- 
131  were  to  be  performed  before  the 
training  was  completed.  The  licensee 
also  agreed  to  make  certain  that  its 
procedures  for  iudine-131  studies  are 
consistent  with  the  QM  Program. 

93-3  Medical  Therapy  „ 

Misadministration  Involving  the  Use  of 
a  High  Dose-Rate  Remote  Afterloader 
Brachytherapy  Device  at  Yale-New 
Haven  Hospital  in  New  Haven, 
Connecticut 


Licensee— The  licensee  added  a 
procedure  requiring  physicians  to 
visually  insert  appUcators.  In  addition, 
the  licensee  committed  to  a  complete 
program  assessment  by  an  outsioe 
expert.  This  commitment  was 
formalized  by  the  NRC  in  a 
Confirmatory  Order  Modifying  License 
(Violation  and  Proposed  Imposition  of 
Civil  Penalties,  and  Confirmatory  Order 
Modifying  License,  Docket  No.  030- 
01244,  April  26, 1993). 

NRC— NRC  Region  I  conducted  a 
spedal  inspection  at  the  facility  on 
January  22, 1993  (Confirmatory  Action 
Letter  No.  CAL-RIlI-93-001,  Docket  No. 
030-02132,  March  2, 1993).  An  NRC 
medical  consultant  was  contacted  to 
provide  a  clinical  assessment  of  the 
effects  of  this  misadministration.  The 
licensee  was  offered  the  opportimity  to 
participate  in  an  Enforcement 
Conference  but  declined,  believing  that 
it  would  not  be  able  to  provide  the  NRC 
with  any  additional  information.  NRC 
recommended  an  enforcement  action.  A 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties,  and 
Confirmatory  Order  Modifying  License 
wei^  issued  (Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties, 
and  Confirmatory  Order  Modifying 
License,  Docket  No.  030-01244,  April 
26. 1993).  License  modification  required 
that  the  licensee’s  radiation  safety 
rogram  be  improved  as  recommended 
y  an  outside  expert.  The  enforcement 
action  was  based  on  this  event  and  AO 

92- 19  (reported  in  NUREG-0090,  Vol. 
15,  No.  4). 

93- 4  Medical  Therapy 
Misadministration  at  Papastavros’ 
Associates  Medical  Imaging  in 
Wilmington,  Delaware 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  dose  that  is  less 
than  0.5  times  the  prescribed  dose  can 
be  considered  an  abnormal  occurrence. 

Date  and  Place — ^January  14, 1993; 
Papastavros’  Associates  Medical 
Imaging;  Wilmington,  Delaware. 

Nature  and  Probable  Consequences — 
On  February  1, 1993,  NRC  Region  I  was 
notified  by  telephone  that  a  therapeutic 
misadministration  of  iodine-131 
occurred  at  the  licensee’s  facility.  In 
early  January,  the  nuclear  medicine 
technologist  received  a  telephone  call 
firom  the  referring  physician  requesting 
that  a  patient  be  scheduled  for  a  third 
treatment  for  hyperthyroidism  and  that 
1.11  gigabecquerel  (GBq)  (30  millicurie 
(mCi))  of  iodine-131  be  administered. 
On  January  13, 1993,  the  technologist 
ordered  a  1.11  GBq  (30  mCi)  dose  from 
the  radiopharmacy.  The  dose  was 
received  on  January  14, 1993.  'The 
technologist  noted  that  the  label  on  the 


One  of  the  AO  reporting  guidelines 
notes  that  for  a  therapeutic  exposure,  if 
parts  of  the  body  receiving  radiation 
improperly  would  have  normally 
received  radiation  anyway,  had  the 
proper  administration  been  used,  and 
the  actual  dose  is  greater  than  1.5  times 
that  intended  to  the  above  described 
body  part,  the  event  can  be  considered 
an  abnormal  occurrence. 

Date  and  Place — ^January  21, 1993; 
Yale-New  Haven  Hospital;  New  Haven, 
Connecticut. 

Nature  and  Probable  Consequences — 
A  patient  was  prescribed  to  receive 
th^  treatments  of  700  centigray  (cGy) 
(700  rad)  per  treatment  to  the  vagina 
using  a  Gamma  Med  high  dose-rate 
remote  afterloader  brachytherapy  device 
(HDR).  During  the  first  treatment  on 
January  21, 1993,  the  physician 
mistakenly  inserted  the  HDR  applicator 
into  the  patient’s  rectum  instead  of  the 
vagina,  as  prescribed.  The  licensee 
discovered  the  error  immediately  after 
the  treatment  was  completed  and  the 
patient  was  immediately  notified.  The 
licensee  estimated  that  the  patient 
received  approximately  350  cGy  (350 
rad)  to  the  vagina  and  700  cGy  (700  rad) 
to  the  rectum.  At  the  time  of  the  NRC 
inspection  on  January  22, 1993,  the 
licensee  had  planned  to  make  up  the 
dose  to  the  vagina  during  the  remaining 
two  treatments  and  to  add  shielding  to 
the  applicator  to  prevent  significant 
additional  dose  to  the  rectum. 

The  patient’s  physician,  the  physiciem 
who  delivered  the  therapy,  and  an  NRC 
Medical  Consultant  are  presently 
evaluating  the  probable  consequences  of 
this  misadministration. 

Cause  or  Causes — ^The  licensee  did 
not  confirm  the  treatment  site  before  the 
treatment  was  given  as  required  by  its 
Quality  Management  (QM)  Program. 

Action  Taken  to  Prevent  Recurrence 


lead  container  indicated  1.07  GBq  (29 
mCi)  of  iodine-131,  but  did  not  note  that 
the  label  indicated  that  two  capsules 
were  present  in  the  vial.  A  second 
technologist  who  removed  the  vial  from 
the  lead  container  and  placed  it  in  the 
dose  calibrator  for  assay  also  failed  to 
note  that  labels  on  both  the  lead 
container  and  the  vial  indicated  the 
presence  of  two  capsules.  'The  assayed 
dose  was  consistent  with  the  activity 
noted  on  the  label.  The  technologist 
transferred  the  dose  firom  the  supplier’s 
vial  to  a  glass  vial  for  administration  to 
the  patient.  Only  one  of  the  capsules 
came  out  of  the  vial.  *rhe  presumed 
empty  lead  container  that  still  contained 
the  plastic  vial  and  remaining  capsule 
was  placed  in  the  nuclear  medicine  hot 
laboratory  for  storage.  The  licensee 
discovered  the  remaining  capsule  on 
February  1. 1993,  when  die  technologist 
was  preparing  lead  containers  for 
disposal.  The  patient  was  administered 
0.56  GBq  (15.1  mCi)  of  iodine-131, 
instead  of  the  intended  dose  of  1.11  GBq 
(30  mCi).  The  misadministration  was 
reported  as  required  on  February  1, 

1993.  'The  patient  and  the  patient’s 
physician  were  notified  of  the  error  and 
the  patient  was  scheduled  for  follow-up 
therapy  on  February  10, 1993.  'The 
licensee’s  physician  expected  no 
adverse  effects  as  a  result  of  the 
misadministration.  While  the 
therapeutic  dose  administered  was 
actually  about  0.5  times  the  prescribed 
dose,  the  staff  believes  that  this 
misadministration  should  still  be 
considered  an  abnormal  occurrence. 

Cause  or  Causes — The 
misadministration  was  caused  by  failure 
of  the  licensee  to  establish  and 
implement  a  Quality  Management  (QM) 
Program  as  required  by  10  CFR  35.32(a). 
In  particular,  failure  of  the  licensee  to 
establish  procedures  to  ensure  that  each 
therapy  administration  is  in  accordance 
with  the  written  directive  contributed  to 
the  misadministration. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — ^The  licensee’s  plan  for 
preventing  recurrence  of  the 
misadministration  includes  three  steps: 
(1)  To  prepare  and  implement  a  written 
QM  Program  and  provide  training;  (2) 

To  have  the  radiopharmaceutical 
supplier  indicate  the  number  of 
capsules  in  each  vial  on  the  packing  slip 
provided  with  iodine-131  therapy  doses; 
and  (3)  To  require  the  nuclear  medicine 
technologists  to  read  the  label  on  the 
vials  and  lead  containers  to  determine 
the  number  of  capsules  present  in  the 
vial,  and  then  verify  that  the  required 
number  of  capsules  are  administered  to 
the  patient.  In  addition,  the  vial  into 
which  the  capsules  are  transferred  after 
initial  assay  will  be  reassayed  to  ensure 
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that  all  capsules  are  transferred.  The 
%vritten  QM  Program  was  received  by 
the  NRC  on  February  11. 1093. 

NRC— NRC  Region  I  conducted  an 
inspection  on  Fraruary  3, 1903 
(Inspection  Report  No.  030-11379/93- 
001  and  Closura  of  Confirmatory  Action 
Letter  (CM.)  No.  1-93-001,  Docket  Na 
030-11370,  February  18. 1993).  Because 
the  misadministration  resulted  in  an 
underdose  to  the  patient  and  the 
therapy  could  be  completed,  the  NRC 
did  not  contact  a  medical  consultant  to 
review  this  misadministration.  A 
Confirmatory  Action  Letter  (CAL)  No. 
1-93-001.  Docket  No.  030-11379. 
February  5, 1993)  was  issued  to  the 
licensee  on  February  5. 1993.  which 
described  the  commitments  made  by  the 
licensee  to  establish  and  implement  a 
QM  Program.  An  Enforcement 
Conference  was  held  on  March  1. 1993, 
to  discuss  the  inspection  findings  and 
actions  taken  by  the  licensee  in 
response  to  the  CAL.  On  March  18. 

1993,  NRC  Region  I  issued  a  Notice  of 
Violation  with  a  Severity  Level  III 
(Severity  Levels  I  throu^  V  range  from 
the  most  significant  to  the  least 
significant)  violation  and  $250  Qvil 
Penalty  (Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty, 
Do(±et  No.  030-11379,  March  18. 1993). 
The  licensee  paid  the  Civil  Penalty.  The 
licensee’s  corrective  and  preventive 
actions  will  be  reviewed  auring  the  next 
NRC  inspection  of  the  licensed  program. 

Dated  at  Rockville,  MD  this  2d  day  of  July 
1993. 

For  the  Nuclear  Regulatory  Commiasion. 
Samuel ).  Chilk, 

S0cntaryoftheCoaunission. 

(FR  Doc.  93-16242  Filed  7-6-93;  8:45  am] 
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NRC  Workshop  on  Digital  Systems 
Reliability  and  Nudear  Safety 

AQENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Digital  Systems 
Reliability  and  Nuclear  Safety 
Woricshop:  open  to  public. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  is 
assisting  the  Nuclear  Regulatory 
Commission  (NRC)  by  hosting  a  public 
workshop  titled  Digital  Systems 
Reliability  and  Nudear  ^fety.  The 
purpose  of  the  workshop  is  to  (1) 
provide  feedback  to  the  NRC  from 
outside  experts  regarding  proposed 
safety  issues  and  propose  re^latory 
positions  and  researcn  associated  with 
the  application  of  digital  systems  in 
nudear  ponver  plants;  and  (2)  to 
continue  the  in«depth  exposure  of  the 


NRC  staff  to  digital  systems  design 
issues  related  to  nudear  safety  by 
discussions  with  experts  in  tlra  state  of 
the  art  and  practice  of  digital  systems.  • 
OATES:  SeptMnber  13-14, 1993,  from 
8:30  a.m.  to  8  p jn.  each  day. 

ADDRESSES:  Hdiday  bm  Crowne  Plaza, 
Rodcville.  MD. 

PARnOPATION:  Nudear  Regulatory 
Commission  Staff,  Nudear  Industry 
Professionals,  Distal  Software 
Professionals,  and  others. 
SUPPLEMENTARY  MFORMATION:  For 
registration  inquiries  contact  Lori 
Phillips.  NIST,  Building  101,  room 
A903,  Gaithersburg,  Maryland  20898- 
0001  (301)  975-4513;  for  technical 
inquires  contact  eithw  Leo  Beltracchi, 
U.S.  Nuclear  Regulatory  Commission. 
MS  NL/N-316.  Washing,  DC  20555, 
(301)  492-3549,  Email  or  Dolores 
Wallace,  NIST,  Building  225,  room 
B266,  Gdther^urg.  Mainland  20898- 
0001,  (301)  975-3340,  Email  Wallace. 

TIumMS  L.  King, 

Deputy  Director,  DMsion  of  Systems 
Reseamh,  Office  of  Nuclear  Reguiatory 
Research. 

(FR  Doc.  93-16239  Filed  7-6-93;  8:45  am) 
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Advisory  CommlttM  on  Reactor 
SafegusNds  SubeommMss  on 
Advanced  Bollteg  Water  Reactors; 
Meeting 

The  ACRS  Subcommittee  on 
Advanced  Boiling  Water  Reactors  will 
hold  a  meeting  on  July  28, 1993,  in 
room  P-422, 7920  Norfolk  Avenue, 
Bethesda,  Kfll. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  July  28. 
1993 — 10:30  a.m.  imtil  the  condusion  of 
business. 

The  Subcommittee  will  discuss  the 
fire  PRA,  fire  hazards  analysis,  fire 
barrier  design,  and  related  matters 
assodated  wi^  the  General  Electric 
Nuclear  Energy  (GE)  Advanced  Boiling 
Water  Reactm  Design.  'The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  foil  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  me  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 


by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Pmsons  desiring 
to  make  mal  stateromits  should  notify 
the  ACRS  staff  membw  named  helow  as 
Car  in  advance  as  is  practicabie  so  tliat 
appropriate  arrangements  can  be  made. 

During  the  initial  portimi  of  the 
meeting,  the  Subcor^ttee,  alcmg  with 
any  of  its  consultants  who  may  be 
presmit,  may  exchange  preliminary 
views  regar^g  matters  to  be 
conside^  du^g  the  balance  of  the 
meeting. 

The  Subcommittee  will  beer 
presentations  by  and  hold  discussions 
with  representatives  of  GE  and  its 
consultants,  and  other  interested 
persons  regarding  tliis  review. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

Further  information  regarding  topics 
to  be  discussed,  the  adbeduling  of 
sessions  open  to  the  public,  whether  the 
meeting  hu  been  canceled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  k»  the  oppmttmity  to  jnresent 
ord  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telrahone  call  to  the  cognizmit  ACRS 
staff  engineer.  Dr.  Med^t  El-Zeftawy 
(telephone  301/492-9901)  betuvemi  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
in^vidual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  oi  any 
changes  in  schedule,  etc.,  that  may  hare 
occunred. 

Dated:  July  1, 1993. 

Sam  Dwaiswainy, 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc  93-16241  Filed  7-6-93;  8:45  am) 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee; 
Generalized  System  of  Preferences 
(GSP);  Results  of  the  Review  of 
Petitions  Requesting  Changes  in  the 
List  of  Countries  and  Articles  Eligible 
for  Duty-Free  Treatment  Under  the 
GSP  In  the  1992  Annual  Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  results  of  1992  Aimual 
Review  of  the  GSP. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  disposition  of  the 
petitions  accepted  for  review  in  the 
1992  Annual  Review  of  the  GSP 
program. 

FOR  FURTHER  WFORMATiON  CONTACT.  GSP 
Subcommittee,  Office  of  the  United 
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States  Trade  Representative,  600  17th 
Street,  NW.,  room  517,  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-6971. 

SUPPLEMENTARY  INFORMATION:  This 
publication  contains  the  dispositions  of 
the  petitions  accepted  for  review  in  the 
1992  Annual  Review  of  the  GSP 
program  (57  FR  21327  and  57  FR 
38088).  Tliese  Mtitions  i^uested 
changes  in  the  list  of  articles  and 
covmtries  eligible  for  duty-free  treatment 
luider  the  GSP  program.  The  GSP  is 
provided  for  in  the  Trade  Act  of  1974, 
as  amended  (19  U.S.C.  2461-2465)  (the 
1974  Act).  The  review  was  conducted 
pursuant  to  regulations  codified  as  15 
CFR  2007.  These  changes  took  effect  on 
July  1, 1993.  The  President’s  decisions 
concerning  the  1992  Annual  Review 
have  also  been  reflected  in  a 
proclamation  (58  FR  34855)  and  in  a 
recent  USTR  press  release  (the  press 
release  is  available  by  contacting  the 
USTR  Public  Affairs  Office  at  (202)  395- 
3230).  All  communications  with  respect 
to  this  notice  should  be  addressed  to  the 
Director,  Generalized  System  of 


Preferences,  room  517, 600  17th  Street, 
NW.,  Washington,  DC  20506. 

Reviews  were  also  conducted 
concerning  the  beneficiary  status  of  ten 
GSP  beneficiary  countries  based  on  their 
practices  in  the  area  of  internationally 
recognized  worker  rights.  This  includes 
review  of  El  Salvador,  Mauritania, 
Panama,  and  Thailand  which  were 
continued  from  the  1991  Annual 
Review  and  reviews  of  Bahrain,  Fiji, 
Guatemala,  Indonesia,  Malawi,  and 
Oman,  which  were  accepted  for  review 
in  the  1992  Annual  Review.  After 
reviewing  these  requests,  the  President 
determined  that  Panama  has  taken  or  is 
taking  steps  to  afford  internationally 
recognized  worker  rights.  The  President 
also  determined  that  Mauritania  is  not 
taking  such  steps  and  therefore  will  be 
suspended  from  the  GSP  program. 
Bahrain,  El  Salvador,  Fiji,  Guatemala, 
Indonesia,  Oman,  Malawi,  and  Thailand 
will  continue  to  be  reviewed.  The 
review  of  the  worker  rights  practices  of 
El  Salvador,  Guatemala,  Malawi,  Oman 
and  Thailand  will  be  continued  until 
December  15, 1993.  The  review  of  the 


worker  rights  practices  of  Indonesia  will 
be  continued  imtil  February  15, 1994. 
The  reviews  of  Bahrain  and  Fiji  will  be 
continued  for  one  year. 

The  practices  of  Guatemala, 

Dominican  Republic  and  Honduras 
were  also  reviewed  concerning  their 
alleged  failure  to  provide  adequate  and 
effective  protection  for  intellectual 
property  rights.  The  review  of  Honduras 
will  be  continued  until  December  15, 
1993,  provided  the  government  of 
Honduras  enacts,  by  August  31,  a 
comprehensive  intellectual  property 
law.  The  reviews  of  Guatemala  and 
Dominican  Republic  will  be  continued 
for  one  year. 

The  review  of  Peru’s  actions  regarding 
an  alleged  expropriation  without 
compensation,  which  was  accepted  for 
review  in  the  1990  Annual  Review  and 
continued  in  the  1991  and  1992  Annual 
Review,  has  been  extended. 

Frederick  L.  Montgomery, 

Chairman,  Trade  Policy  Staff  Committee. 

1992  GSP  Annual  Review:  Product 
Cases 


ANNEX  I— Petitions  to  add  Products  to  GSP 


Case  No. 


HTS  No. 


Product 


Country— petitioner 


1992  imports  GSP 
beneficiaries 
($  millkxrs) 


Petitions  Grant¬ 
ed: 

92-4 _ 

92-9  _ 


ToUri 


2902.60.00  Ethylbenzene . . ;  Brazil — Petroflex  industria . 

7202.50.00  j  Ferrosilioon  chromium . j  Zimbabwe — Minerals  rtrarketing 


0 

7.7 


7.7 


Petitions  Denied: 

92-2  _ 

92-3  _ 

92-5  _ 

92-6  _ 

92-7  _ 

92-8  . 


Total 


1604.13.10 

2009.40.40 

2906.12.00 

4011.50.00 

4107.10.00 

6505.90.80 


Smoked  sardines . 

Pineapple  juice . 

Cydohexarwl . 

Bicyde  tires . . 

Pigskin  leather  products 
Disposable  nurses'  hats 


ThaiUuxl— Govt . . . 

Ail— Dole  packaged  foods . 

Brazil — Rhodla,  SA . 

Thailand— <aOvt . 

Slovenia— Industija  Unsnja  Vittnika . 

i  Dominican  Repubiio— Boundary 

_ _ 


2.6 

68.4 

0 

14.1 
3.4 

17.1 


88.5 


Petitions  With¬ 
drawn: 

92-1  _ 

92-10  ..... 


1302.39.00 

8527.31.50 


Carrageertan  thickener . 

Audio  units,  AC-only  combination 


CNIe— Algas  Marinas  Aigamar  . 
I  Malaysia— Thomson  Consumer 


Annex  II— Petitions  for  Waivers  of  Competitive  Need  Limits 


Case  No. 

HTS  No. 

Product 

Country— petitioner 

1992  imports  peti- 
r  tioning  country 
($  milliorts) 

Petitions  Grant¬ 
ed: 

92-18  . . 

92-19  _ 

8521.10.00.20 

8527.11.60 

Video  record,  magnet,  tape . 

Port  radio  cass.  players  . 

Malaysia— Govt . 

Malaysia— Santronics . 

412.3 

203.5 

Total  .... 

. . 

i - - - 

615.8 
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Annex  ll— Petitions  for  Waivers  of  Competitive  Need  LMiTS--Contlnued 


Case  No. 

NTS  No. 

Product 

Country— pstWonsr 

Psitons  Dented: 

92-15  _ 

4104.31.20 

BufWo  Issiisr . . 

Thsland  Lsckswinna  IssMsf  Co - 

15.4 

99-16  . 

7614.80.20 

8407.34.20.80 

6527.21.10 

Ahsrdnum  stsctdc  oonduclors  ........m...... 

/«*r  ■wjlw  . 

Vensmsts  Qttmal  Cable  Corp . 

8.1 

92-17  _ 

Brazil— Qsnsral  Motora  Corp  _ _ ......... 

37.6 

92-20  _ 

Radk>-tops  piaysr'bamb - 

Brazil— Ford  Motor  Comp  J.. . . 

53.5 

Total 

_ 

ixiij  mill  j  ■■■■■■  ....■■■I  ...I -11  . . ■■■■■■■I 

114.6 

PstMons 

Psndsd: 

92-14  _ 

2909.10.10 

MTBE  (Msthyl  tsffisry  butyl  stisO 

VsnszusM  EcofiisI  S.PA - 

93.9 

TotM  .... 

— . — . . . - . . 

93.9 

Annex  III— PErmoNS  to  Remove  Products  from  GSP 


Cass  No. 

HTSNo. 

Product 

Principal  country  affedad 

1992  GSP  Imports 
prtndpaloo^ 

(S  rnMons) 

Petitions  Grant¬ 
ed: 

•92-11  . . 

Petitions  Denlsd: 

92-19  _ 

4418.20.00 

(brsMcout 

raquaalKl) 

2917.36.00 

French  wooden  doors _ 

Flake  phthMIc  wthydrMe 

Malaysia  - - - 

Venezuela  . . . 

notavaRabls 

as 

Total  .... 

' 

3.8 

Petition  Moot 
(item  ex¬ 
ceeded  com¬ 
petitive  rread 
limit): 

92-12  . 

2917.35.00 

Flake  phthaic  anhydride 

Mexico  ....  —  — 

8.6 

Total  .... 

_ 

_ 

_ 

8.6 

*Pfoduct  r«nK>v«d  only  MIh  fMpect  to  Malayaia. 


(FR  Doc.  93-16201  Filed  7-6-93;  8:45  am] 

BNJJNO  COOC 


securities  AND  EXCHANGE 
COMMISSION 

[RM.  Nos.  33-7006,  34-32567,  IC-19S54] 

Changes  and  eorreetfona  lo  the 
EDGAR  Phaee-4n  List 

AGENCY:  Securities  and  Exchange 
Commission. 

ACnON:  Notice. 

SUMUARY:  The  Commission  is 
publishing  a  list  of  changes  and 
corrections  to  the  EDGAR  phase-in  list 
for  companies  with  filings  processed  by 
the  Division  of  Investment  Management. 
FOR  FURTHER  MFORMATION  CONTACT: 
Anthony  A.  Vertuno,  Senior  Special 
Counsel,  Division  of  Inveetment 
Management  at  (202)  272-7710. 


tUPFLEMENTARY  MFORMATION:  In 

connection  vdth  the  adoption  of  interim 
rules  to  implement  the  operational 
phase  of  the  Electronic  Data  Gathering, 
Analysis,  snd  Retrieval  (’'EDGAR”) 
system,  on  March  18. 1993,  the 
Commission  published  a  list  of 
companies  wnose  filings  are  processed 
by  t^  DlYisioQ  of  Investment 
K^agemsnt  to  place  registrants  on 
notice  as  to  whan  they  would  become 
subfect  to  mandated  electronic  filing.* 


*  Sm  RsImm  No.  IC-19284  (Fabiuary  23. 1993), 
publitkMl  oa  MvcS  IS.  1993  at  SS  PR  14S4S.  Tha 
phaaa  in  Hat  and  tha  timing  for  aach  phaaa  in  mup 
wara  includod  in  that  raiaaao  aa  Appondix  A.  Aa  ia 
Inia  with  all  lulaa  promulgated  hjr  m  Commiaaion. 
paraona  maUng  fllinga  with  Commiaaion  an 
naponaibla  for  apprUing  themaalvaa  of  thair  naw 
obtigationa  aaaodatad  with  filing  on  tha  EDGAR 
ayataaa.  While  tha  Commiaaion  attampta  to  omtact 
ngiatranta  in  each  phaao-tn  group  by  furnishing  a 
cm  of  tha  EDGAR  Filar  Manual  mid  EDGARUnk 
aoltwawMtor  to  phaaa  in.  fllara  will  not  ba  nliaaad 
of  lhafr  alactroetc  filing  obUgetioBo  fa)  dta  dbasnco 
of  auch  noUflcation. 


The  registrants  were  divided  into  six 
groups  to  be  phase  in  over  the  next  three 
years.  Rule  902  of  Regulation  S-T* 
provides  that  registrants  may  request  a 
change  to  their  assigned  phase-in  dates. 
Such  requests  may  he  granted  pursuant 
to  delegated  authority.  In  addition, 
ctvractions  to  the  publldied  fist  may  be 
necessary.  The  CkMomiasioo  today  is 
publishing  a  comprehensive  list  of  all 
changes  in  the  Division  of  Investment 
Management  phase-in  group 
assignments  made  aince  the  list  was 
published  in  the  Federal  Register  on 
March  18. 1993;  this  procedure  will  be 
repeeted  from  time  to  time,  in  order  to 
notify  the  public  of  changes  to  the  Ust 
In  addition,  changes  to  the  Division  of 
Investment  Management  phase-in  list 
will  be  published  fix»m  time  to  time  in 
the  SEC  News  Digest,  as  are  changes  to 
the  list  maintain^  by  the  Division  of 
Corporation  Finance. 

*  17  CFR$  232.902. 
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A  change  to  a  company's  phase-in 
date  is  of  particular  significance  to 
persons  filing  documents  with  respect 
to  that  company,  since  generally  such 
persons  must  file  electronically  when 


the  company  becomes  subject  to 
electronic  filing.* 

*Rule  901(b)  provides  that  a  party  making 
a  filing  pursuant  to  section  13  or  14  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.Q 
78m  or  78n.  respectively)  with  respect  to  a 


registrant  that  has  become  subject  to 
mandated  electronic  filing  is  required  to 
submit  that  filing  in  electronic  format 
Consequently,  persons  filing  a  Schedule  13D 
or  13G,  a  proxy  statement,  or  tender  offer 
material  with  respect  to  an  electronic  filer  are 
required  to  make  such  filings  electronically. 


Changes  In  The  EDGAR  Phase-In  List 


From 

To 

CIK 

IM-06 . 

IM-05 . 

031710 

IM-06 . 

IM-03 . 

878351 

IM-05 . 

None . 

277955 

IM-06 . 

IM-05 . 

866525 

IM-02 . 

IM-06 . 

887210 

IM-02 . 

IM-05 . 

833154 

IM-02 . 

IM-05 . 

717341 

IM-02 . 

IM-05 . 

053808 

IM-06 . 

IM-03 . 

706111 

IM-02 . 

IM-06 . 

821466 

IM-06 . 

None . 

821221 

IM-06 . 

IM-02 . 

276464 

IM-06 . 

IM-01  . 

752397 

IM-05 . 

IM-02 . 

895271 

IM-04 . 

IM-02 . 

883774 

IM-04 . 

IM-06 . 

821051 

IM-06  ....... 

IM-04 . 

870781 

IM-02 . 

IM-03 . 

820675 

IM-05 . 

IM-03 . 

743861 

IM-05 . 

IM-03 . 

791271 

IM-05 . 

IM-03 . 

852204 

IM-02 . 

IM-06 . 

884381 

IM-06 . 

IM-05 . 

310407 

IM-02 . 

IM-03 . 

745288 

IM-03  ....... 

None . 

760323 

IM-03 . 

None . 

750760 

IM-03 . 

None . 

316005 

IM-03 . 

None . 

760285 

IM-03 . 

Nor)e . 

045293 

IM-06 . 

IM-03 . 

092551 

IM-06 . 

IM-03 . 

357238 

IM-03 . 

IM-05 . 

045299 

IM-03 . 

IM-05 . 

785303 

IM-05 . 

Norte . 

825551 

IM-05 . 

None . 

804085 

IM-06 . 

IM-03 . 

706112 

IM-02  ....:.. 

IM-01  . 

049331 

IM-02 . 

IM-01  . 

353476 

IM-02 . 

IM-01  . 

817598 

IM-02 . 

IM-01  . 

783309 

IM-02 . 

IM-01  . 

813823 

IM-02 . 

IM-01  . 

817601 

IM-02 . 

IM-01  . 

759247 

IM-02 . 

IM-01  . 

815548 

IM-02 . 

IM-01  . 

783285 

IM-02 . 

IM-01  . 

785981 

IM-02 . 

IM-01  . 

788191 

IM-02 . 

IM-01  . 

815020 

IM-02 . 

IM-01  . 

736767 

IM-02 . 

IM-01  . 

817596 

IM-02 . 

IM-01  . 

785982 

IM-02 . 

IM-01  . 

788193 

IM-02 . 

IM-01  . 

748885 

IM-02 . 

IM-01  . 

783310 

IM-02 . 

IM-01  . 

788302 

IM02 . 

IM-01  . 

789465 

IM-02 . 

IM-01  ...... 

793554 

IM-02 . 

IM-01  . 

798054 

IM-02 . 

IM-01  . 

811418 

IM-02 . 

IM-01  . 

277189 

IM-02 . 

IM-01  . 

277190 

IM-02 . 

IM-01  . 

315664 

IM-02 . 

IM-01  . 

317766 

Name  of  registrant 


Allegiance  Separata  Account  A  of  Horace  Mann  Life  Ins  Co. 
Argentina  Fund  irtc. 

Ballard  Biehl  &  Kaiser  tntemationai  Equity  Fund. 

Ballard  Biehl  &  Kaiser  Intemalionai  Fund  Group  Inc. 

BJB  Global  income  Fund. 

Boston  Co.  Investment  Series. 

Boston  Co.  Tax  Free  Munidpai  Funds. 

Boston  Company  Fund. 

Capital  Appreciation  Vaiiabie  Account/Ma. 

CIM  High  Yield  Securities. 

Coloniai  Hancock  Liberty  Separate  Account 
Corporate  Tmst  Series  1. 

Directions  Unit  Investment  Trust  Twerrtieth  Series. 

Equity  Securities  TR  Series  2  Sig  Ser  Reic  &  Tan  Gro  &  Val  T. 
Equity  Securities  Trust  Sr  1  Signat  Sr  GabelU  Comm  income  T. 
Fidelity  Investments  Variabte  Annuity  Account  I. 

Rnandal  Emerging  Growth  Fund  in& 

Rrst  Iberian  Fu^  Inc. 

Freedom  Investment  Trust 
Freedom  Investment  Trust  It. 

Freedom  Investment  Trust  III. 

Gienmede  Portfolios. 

Government  Investors  Trust 
Government  Securities  Variable  Account  /Ma/. 

Hancock  John  Bond  Trust  /Ma. 

Hancock  John  Global  Fund. 

Hancock  John  Government  Spectrum  Fund. 

Hancock  John  Growth  Trust 
Hancock  John  Income  Securities  Trust/Md. 

Hancock  John  Sovereign  Investors  Fund  Inc. 

Hancock  John  Technology  Series  Inc. 

Hancock  John  Variable  Annuity  /Sccount  U. 

Hancock  John  Variable  Series  Tmst  I. 

Harvest  Real  Estate  Variable  Account 
Harvest  Real  Estate  Variable  Annuity  Account  C. 

High  Yield  Variable  Account  /Ma. 

Hutton  E  F  Corporate  irtcome  Furtd  First  Series. 

Hutton  E  F  Exempt  Tmst  National  Series  54. 

Hutton  E  F  Tax  bempt  Trust  Calliomia  Ir^s  Ser  18  Nat  Se  130. 
Hutton  E  F  Tax  Exempt  Trust  Califomia  Insured  Series  14. 
Hutton  E  F  Tax  Exempt  Trust  Califomia  Insured  Series  17. 
Hutton  E  F  Tax  Exem^  Tmst  California  Insured  Series  18. 
Hutton  E  F  Tax  Exempt  Trust  Califomia  Insured  Series  7. 
Hutton  E  F  Tax  Exem^  Trust  Ccriifomia  Series  14. 

Hutton  E  F  Tax  Exempt  Trust  Multistate  Series  26. 

Hutton  E  F  Tax  Exempt  Trust  MuWstate  Series  27. 

Hutton  E  F  Tax  Exem^  Tmst  Multistate  Series  28. 

Hutton  E  F  Tax  Exem^  Tmst  Multistate  Series  29. 

Hutton  E  F  Tax  Exempt  Trust  Multistate  Series  3. 

Hutton  E  F  Tax  Exempt  Tmst  Multistate  Series  30. 

Hutton  E  F  Tax  Exempt  Trust  National  Insured  Series  19. 
Hutton  E  F  Tax  Exempt  Trust  National  Insured  Series  20. 
Hutton  E  F  Tax  Exempt  Trust  National  Insured  Series  6. 

Hutton  E  F  Tax  Exempt  Trust  National  Series  121. 

Hutton  E  F  Tax  Exempt  Tmst  National  Series  123. 

Hutton  E  F  Tax  Exempt  Trust  National  Series  124. 

Hutton  E  F  Tax  Exempt  Trust  Nationai  Series  125. 

Hutton  E  F  Tax  Exempt  Tmst  National  Series  126. 

Hutton  E  F  Tax  Exempt  Trust  Natioruy  Series  129. 

Hutton  E  F  Tax  Exempt  Trust  National  Series  23. 

Hutton  E  F  Tax  Exempt  Trust  Natiorral  Series  24. 

Hutton  E  F  Tax  Exempt  Trust  National  Series  46. 

Hutton  E  F  Tax  Exempt  Trust  National  Series  47. 
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Changes  In  The  EDGAR  Phase-In  List— Continued 


From 

To 

CIK 

Name  of  registrartt 

IM-02 . 

IM-01  . 

1  355367 

Hutton  E  F  Tax  Exempt  Trust  Natkxtal  Series  56. 

IM-02 . 

IM-01  ...... 

356135 

Hutton  E  F  Tax  Exem^  Tnjst  National  Series  57. 

IK4-02 . 

IM-01  . 

277166 

Hutton  E  F  Tax  Exempt  Tnist  National  Series  7. 

I^H)2 . 

IM-01  . 

714963 

Hutton  E  F  Tax  Exempt  TniSt  National  Series  78. 

IM-02 . 

IM-01  . 

715112 

Hutton  E  F  Tax  Exempt  Tnist  Natkxtal  Series  79. 

IM-02 . 

IM-01  . 

715064 

Hutton  E  F  Tax  Exempt  Trust  National  Series  80. 

IM-02 . 

IM-01  . 

716717 

Hutton  E  F  Tax  Exempt  Trust  National  Series  81. 

IM-02 . 

IM-01  . 

716600 

Hutton  E  F  Tax  Exem^  Tnist  National  Series  82. 

IM-02 . 

IM-01  . 

716829 

Hutton  E  F  Tax  Exempt  Tnist  National  Series  83. 

IM-02 . 

IM-01  . 

1  720325 

Hutton  E  F  Tax  Exempt  Tnist  National  Series  84. 

IM-02 . 

IM-01  . 

720668 

Hutton  E  F  Tax  Exempt  Trust  Natkxial  Series  85. 

IM-02 . 

IM-01  . 

720863 

Hutton  E  F  Tcuc  Exem^  Tnist  Nationai  Series  86. 

IM-02 . 

IM-01  . 

■  733965 

Hutton  E  F  Tax  Exem^  Trust  National  Series  89. 

IM-02  _ _ 

IM-01  . 

736491 

Hutton  E  F  Tax  Exem^  Tnist  National  Series  90. 

IM-02 . 

IM-01  . 

351734 

Hutton  E  F  Tax  Exempt  Tnist  New  York  Series  16. 

IM-02 . 

IM-01  . 

354315 

Hutton  E  F  Tax  Exempt  Trust  New  York  Series  17. 

IM-02 . 

IM-01  . 

277184 

Hutton  E  F  Tax  Exempt  Tnist  New  York  Series  18. 

IM-02 . 

IM-01  . 

701899 

Hutton  E  F  Tax  Exempt  Tnist  New  York  Series  20. 

IM-02 . 

IM-01  . 

702603 

Hutton  E  F  Tax  Exempt  Tnist  New  York  Series  21. 

IM-02 . 

IM-01  . 

275544 

Hutton  E  F  Trust  For  Government  Guaranteed  Securities. 

IM-02 . 

IM-01  . 

795613 

Hutton  Investment  Trust  Convertible  Unit  Tnist  Series  11. 

IM-02 . 

IM-01  . 1 

712371 

Hutton  Investment  Tnist  GNMA  Series  83  1. 

IM-02 . 

IM-01  . 

i  752297 

Hutton  Investment  Tnist  GNMA  Series  85-A.  < 

IM-02 . 

IM-01  . 

!  771624 

Hutton  investment  Tnist  GNMA  Series  85-B. 

IM-02 . 

IM-01  . 

i  786173 

Hutton  Investment  Tnist  GNMA  Series  86-A. 

IM-02 . 

IM-01  . 

1  807880 

Hutton  Investment  Tnist  GNMA  Series  87-A. 

IM-02 . 

IM-01  . 

756935 

Hutton  Investment  Trust  High  Yield  &  Zero  Coupon  Trea  Ser  1. 

IM-02 . 

IM-01  . 

j  764070 

Hutton  Invesbnertt  Trust  High  Yield  &  Zero  Cou^  Trea  Ser  IB. 

IM-02 . 

IM-01  . 

817139 

Hutton  Investment  Trust  Short  Int  Term  US  Treasury  Series  4. 

IM-02 . 

IM-01  . 

1  770467 

Hutton  Investment  Trust  Short  Inter  Term  US  Treasury  Ser  3. 

IM-02 . 

IM-01  . 

825180 

Hutton  Investment  Trust  Short  Intermediate  Term  US  Tre  Ser  5. 

IM-02 . 

IM-01  . 

759748 

Hutton  Investment  Tnist  Short/Inter  Term  US  Treas  Ser  2. 

IM-02 . 

IM-01  . 

721705 

Hutton  Telephone  Tnist  First  Tax  Free  Exchange  Series. 

IM-02 . 

IM-01  . 

737193 

Hutton  Telephone  Tnist  Second  Tax  Free  Exchange  Series. 

IM-02 . 

IM-01  . 

701660 

Hutton  Utility  Tnist  Rrst  Pubtic  Utility  Equity  Series. 

IM-02 . 

1  Nor>e . 

049719 

IDS  Nuveen  Income  Tnist  Series  1. 

IM-06 . 

IM-02 . 

785855 

Italy  Fund  Inc. 

IM-02 . 

IM-03 . 

351754 

Kemper  Investors  Life  Insurance  Co. 

IM-06 . 

IM-03 . 

748691 

Korea  Fund  Inc. 

IM-06 . 

IM-03 . 

887590 

Latin  America  Dollar  Income  Fund  Inc. 

IM-02 . 

IM-03 . 

827121 

Managed  Sectors  Variable  Account. 

IM-02 . 

IM-05 . 

715144 

Marm  Horace  Balanced  Fund  Inc. 

IM-02 . 

IM-05 . 

062009 

Mann  Horace  Growth  Fund  Inc. 

IM-02 . 

IM-05 . 

715145 

Mann  Horace  Income  Fund  Inc. 

IM-02 . 

IM-05 . 

715143 

Mann  Horace  Short  Term  Investment  Furxl  Inc. 

IM-06 . 

Norte . 

730762 

Massachusetts  Ttu  Exempt  Money  Market  FutkJ. 

IM-06 . 

IM-03 . 

867969 

MFS  Institutional  Trust. 

IM-05 . 

IM-03 . 

353896 

MFS  Separate  Account  Money  Market  Trust 

IM-02 . 

IM-e3 . 

719269 

MFS  Sun  Life  Series  Trust. 

IM-02 . 

IM-03 . 

879808 

MFS  Utilities  Fund. 

IM-05 . 

IM-03 . 

202571 

MFS  Variable  Account. 

IM-06 . 

IM-03 . 

706113 

Money  Market  Variable  Account  /Ma/. 

IM-02 . 

IM-03 . 

733275 

Muitistate  Tax  Exempt  Unit  Taist  Series  1. 

IM-02 . 

IM-03 . 

736977 

Multistats  Tax  Exempt  Unit  Tmst  Series  2. 

IM-02 . 

IM-03 . 

740590 

Multistate  Tax  Exempt  Unit  Trust  Series  3. 

IM-02 . 

IM-03 . 

742201 

Multistate  Tax  Exempt  Unit  Trust  Series  4. 

IM-02 . 

IM-03 . 

745168 

Multistate  Tax  Exem^  Unit  Tnjst  Series  5. 

IM-02 . 

IM-03 . 

746809 

Multistate  Tax  Exempt  Unit  Trust  Series  6. 

IM-02 . 

IM-03 . 

750677 

Multistate  Tax  Exempt  Unit  Trust  Series  7. 

IM-02 . 

IM-03 . 

752202 

Multistate  Tax  Exempt  Unit  Trust  Series  8. 

IM-02 . 

IM-03 . 

791646 

Multistate  Trust 

IM-02 . 

IM-03 . 

759668 

Multistate  Tnist  Series  11. 

IM-02 . 

IM-03 . 

761249 

Multistate  Tnist  Series  12. 

IM-02 . 

IM-03 . 

763272 

Muitistate  Trust  Series  13. 

IM-02 . 

IM-03 . 

763662 

Multistate  Tnist  Series  14. 

IM-02 . 

IM-03 . 

763758 

Multistate  Trust  Series  15. 

IM-02 . 

IM-03 . 

763757 

Multistate  Trust  Series  16. 

IM-02 . 

IM-03 . 

764623 

Multistate  Trust  Series  17. 

IM-02 . 

IM-03 . 

766460 

Multistate  Tnist  Series  18. 

IM-02 . 

IM-03 . 

770904 

Multistate  Tnist  Series  18, 19.  20  &  21. 

IM-02 . 

IM-03 . 

768159 

Multistate  Trust  Series  19. 

IM-02 . 

IM-03 . 

1  769340 

Multistate  Trust  Series  20. 
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Changes  In  The  EDGAR  Phase-In  lJST-~Continued 


From 

To 

CIK 

Name  of  registrant 

IM-02 . 

IM-03 . 

773330 

Muittstato  Trust  Series  22. 

IM-02  . . 

IM-03 . 

799270 

Muttistate  TniSt  Series  22,  23,  24  &  34. 

IK4-02  ....... 

IM-03 . 

777354 

Muttistate  Trust  Series  23. 

IM-02 . 

IM-03 . 

783596 

Multistats  Trust  Series  24. 

IM-02 . 

IM-03 . . 

783591 

Multistats  Trust  Series  25. 

IM-02  . . 

IM-03 . 

790148 

Multistats  Trust  Series  26. 

IM-02  ....... 

IM-03 . 

790153 

Muttistate  Trust  Series  27. 

IM-02 . 

IM-03 . 

790151 

Muttistate  Toast  Series  28. 

IM-02 . 

IM-03 . 

793555 

Muttistate  Trust  Series  29. 

IM-02 . 

IM-03 . 

793571 

Muttistate  Trust  Series  30. 

IM-02 . 

IM-03 . 

793572 

MuiSstate  Trust  Series  31. 

IM-02 . 

IM-03 . 

793573 

Multetate  Trust  Series  32. 

IM-02 . 

IM-03 . 

799263 

Muttistate  Trust  Series  33. 

IM-02 . 

IM-03 . 

799266 

Muttistate  Toast  Series  35. 

IM-02 . 

IM-03 . 

808002 

Muttistate  Toast  Series  35, 36, 37  &  38. 

IM-02 . 

IM-03  ....... 

799265 

Muttistate  Toast  Series  36. 

IM-02 . 

IM-03 . 

807960 

Muttistate  Toast  Series  37. 

IM-02 . 

IM-03 . 

807992 

Multistate  Trust  Series  39. 

IM-02 . 

IM-03 . 

807991 

Muttistate  Trust  Series  40. 

IM-02 . 

IM-03 . 

'  811042 

Muttistate  Trust  Series  41. 

IM-02 . 

IM-03 . 

811044 

Muttistate  Toast  Series  42. 

IM-02 . 

IM-03 . 

811046 

Muttistate  Trust  Series  43. 

IM-02 . 

IM-03 . 

754596 

Muttistate  Toast  Series  9. 

IM-02 . 

IM-03 . 

756906 

Muttistate  Tx  Ex  Unit  Tr  Se  6  &  7  &  Mutate  Tr  Se  8,  9  &  1. 

IM-03 . 

IM-06 . 

769100 

Nations  Fund  Trust 

IM-03 . 

IM-02 . 

739611 

New  York  Muraidpai  Trust  NY  Discount  &  Zero  Coupon  Fd  4th  S. 

IM-03 . 

IM-02 . 

726936 

New  York  Munkapai  Toast  NY  Discount  &  2^  Coupon  Fund  2nd. 

IM-03  _ _ 

IM-02 . 

735579 

New  York  Munictpel  Trust  NY  Discourtt  &  Zero  Coup  Furxl  3rd  Se. 

IM-03 . 

IM-02 . 

276718 

New  York  Municipal  Toast  Series  1. 

IM-03 . 

IM-02 . 

315171 

New  York  Munidpai  Trust  Series  10. 

IM-03 . 

IM-02 . 

316881 

New  York  Munid^  Toast  Series  11. 

IM-03 . 

IM-02 . 

317615 

New  York  Munidpai  Toast  Series  12. 

IM-03 . 

IM-02 . 

317955 

New  York  Munid^  Trust  Series  13. 

IM-03 . 

IM-02 . 

318639 

New  York  Munidpai  Toast  Series  14. 

IM-03  ....... 

IM-02 . 

000049 

New  York  Murkdpal  Trust  Series  15. 

IM-03 . 

IM-02 . 

352436 

New  York  Municipal  Trust  Series  16. 

IM-03 . 

IM-02 . 

353870 

New  York  Munidpai  Toast  Series  17. 

IM-03 . 

IM-02 . 

355268 

New  York  Munid^  Toast  Series  18. 

IM-03 . 

IM-02 . 

700766 

New  York  Munidpai  Toast  Series  19. 

IM-03 . 

IM-02 . 

278075 

New  York  Munidpai  Trust  Series  2. 

IM-03 . 

IM-02 . 

705359 

New  York  Munici^  Trust  Series  20. 

IM-03 . 

IM-02 . 

707897 

New  York  Municipal  Trust  Series  21. 

IM-03 . 

IM-02 . 

709148 

New  York  Munidpai  Toast  Series  22. 

IM-03 . 

IM-02 . 

710488 

New  York  Manid^  Toast  Series  23. 

IM-03 . 

IM-02 . 

714290 

New  York  Munidpai  Toast  Series  24. 

IM-03 . 

IM-02 . 

715425 

New  York  Munidpai  Toast  Series  25. 

IM-03 . 

IM-02 . 

716608 

New  York  Munidpai  Trust  Series  26. 

IM-03 . 

IM-02 . 

718419 

New  York  Munidpai  Trust  Series  27. 

IM-03 . 

IM-02 . 

719601 

New  York  Municipal  Toast  Series  28. 

IM-03 . 

IM-02 . 

278210 

New  York  Munic^aal  Toast  Series  3. 

IM-03 . 

IM-02 . 

310871 

New  York  Munid^  Toast  Series  4. 

IM-03 . 

IM-02 . 

311414 

New  York  Munidpai  Toast  Series  5. 

IM-03 . 

IM-02 . 

312296 

New  York  Munici^  Toast  Series  7. 

IM-03 . 

IM-02 . 

313740 

New  York  Munidpai  Trust  Series  8. 

IM-03 . 

IM-02 . 

314129 

New  York  Munidpai  Toast  Series  9. 

IM-03 . 

Nof^e . 

073391 

Nuveen  Income  Fund  Series  1. 

IM-05 . 

None . 

796307 

Patriot  Group  investment  Trust 

IM-05 . 

IM-03 . 

868549 

Patriot  Premium  Dividend  Fund  1. 

IM-05 . 

IM-03 . 

855886 

Patriot  Premium  Dividend  Fund  il. 

IM-05 . 

None . 

836219 

Patriot  Premium  Dividend  Fund  Inc. 

IM-05 . 

Nof>e . 

852025 

Patriot  Private  Dividend  Term  Trust 

IM-05 . 

IM-03 . 

863328 

Patriot  Select  Dividerxl  Trust 

IM-06 . 

IM-01  . 

225749 

Perm  State  Tax  Exempt  Investment  Toast  Series  1. 

IM-02 . 

IM-06 . 

882071 

Preferred  irxxxne  Opportunity  Fund  Ina 

IM-03 . 

None . 

711208 

Pruco  Life  Series  Fund  Inc. 

IM-02 . 

IM-03 . 

711175 

Poadentiai  Series  Fund  Inc. 

IM-02 . 

IM-04 . 

822671 

Putnam  Capital  Manager  Trust  Mat. 

IM-02 . 

IM-01  . 

888790 

Shearson  Lehman  Bro  Unit  Tr  Uncommon  Val  Urait  Tr  1992  Ser. 

IM-02 . 

IM-01  . 

854855 

Shearson  Lehman  Bro  Unit  Tr  Fut  Val  Treas  Ser  Col  Bound  2000. 

IM-02 . 

IM-01  . 

875483 

Shearson  Lehrraan  Bros  Unit  Tr  Uncom  Value  Unit  Tr  1991  Seri. 

IM-02 . 

IM-01  . 

804145 

Shearson  Lehman  Bros  LMt  Trusts  high  Yield  Taxable  Ser  1. 

IM-02 . 

IM-01  . 

828599 

Shearson  Lehman  Bros  Unit  Trusts  High  Yield  Taxable  Ser  11. 
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From  ! 

To 

CIK 

IM-02  .......  i 

IM-01  . 

809755 

IM-02  _ _ 

IM-01  _ _ 

820532 

IM-02 _ I 

IM-01  . 

820542 

IM-02 . 1 

IM-01  . 

831952 

IM-02 . 

IM-01  . 

836419 

IM-02  ...... 

IM-01  . 

870907 

IM-02  _ _ 

IM-01  . 

883173 

IM-02 . 

IM-01  . 

885982 

IM-02  _ _ 

IM-01  . 

889422 

IM-02 . 

IM-01  . 

892794 

IM-02  _ _ 

IM-01  . . 

895825 

IM-02  _ _ 

IM-01  . 

887245 

IM-02  .......  ^ 

IM-01  ....... 

829687 

IM-02 _ j 

IM-01  . 

832498 

IM-02  _ _ 1 

IM-01  . 

832807 

IM-02 . 

IM-01  . 

838238 

IM-02  ....... 

IM-01  . 

841689 

IM-02 . ! 

IM-01  . 

847427 

iM-02 . 

IM-01  . 

818267 

IM-02 . 

IM-01  . . 

869669 

IM-02  ....... 

IM-01  . 

872429 

IM-02 . 

IM-01  . 

878034 

IM-02 . 

IM-01  . 

816772 

IM-02  ....... 

IM-01  . 

836420 

IM-02  ....... 

IM-01  . 

816336 

IM-02 . 

IM-01  . 

874291 

IM-02 . 

IM-01  . 

867938 

IM-02  . . 

IM-01  . 

867686 

IM-02 . 

IM-01  . 

861086 

IM-02 . 

IM-01  . 

857790 

IM-02 . 

IM-01  . 

846889 

IM-02 . 

IM-01  . 

848416 

IM-02 . 

IM-01  . 

850060 

IM-02 . 

IM-01  . 

82968 

IM-02 . 

IM-01  . 

832499 

IM-02 . 

IM-01  . 

832806 

IM-02 . 

IM-01  . 

841716 

IM-02 . 

IM-01  . 

819084 

IM-02  ....... 

IM-01  . 

819089 

IM-02 . 

IM-01  . 

840546 

IM-02 . 

IM-01  . 

874244 

IM-02 . 

IM-01  . 

895808 

IM-02 . 

IM-01  . 

841396 

IM-02 . 

IM-01  . 

859167 

IM-02 . 

IM-01  . 

863246 

iM-02 . 

IM-01  . 

862130 

IM-02 . 

IM-01  . 

859453 

IM-02 . 

IM-01  . 

842165 

IM-02 . 

IM-01  . 

875197 

IM-02 . 

IM-01  . 

893231 

IM-02 . 

i  IM-01  . 

842959 

IM-02 . 

IM-01  . 

864765 

IM-02 . 

IM-01  . 

850919 

IM-02 . 

IM-01  . 

830306 

IM-02 . 

IM-01  . 

703546 

IM-02 . 

IM-01  . 

861279 

IM-02 . 

IM-01  . 

843439 

IM-02 . 

IM-01  . 

856301 

IM-02 . 

IM-01  . 

857305 

IM-02 . 

1  IM-01  . 

858103 

IM-02 . 

IM-01  . 

859010 

IM-02 . 

IM-01  . 

860416 

IM-02 . 

i  IM-01  . 

863247 

IM-02 . 

IM-01  . 

865576 

IM-02 . 

IM-01  . 

860256 

IM-02 . 

IM-01  . 

819090 

IM-02 . 

IM-01  . 

846220 

IM-02 . 

IM-01  . 

843441 

IM-02 . 

IM-01  . 

810947 

IM-02 . 

IM-01  . 

826726 

IM-02 . 

IM-01  . 

805833 

IM-02 . 

1  IM-01  . 

809295 

Nam*  of  ra(^trant 


Shaarson  Lehman  Bros  Unit  Trusts  High  Yield  Taxable  Ser  4. 

Shearson  Lehman  Bros  Unit  Trusts  Hl^  Yield  Taxable  Ser  8. 

Shearson  Lehman  Bros  Unit  Trusts  Hi^  Yield  Taxable  Ser  9. 

Shearson  Lehman  Bros  Unit  Trusts  Tax  Exempt  State  Series  1. 
Shearson  Lehman  Brothers  Un  Tr  Uti  Value  Tr  11  High  Yield  Eq. 
Shearson  Lehman  Brothers  Unit  Tr  Oir  Uit  Series  90. 

Shearson  Lehman  Brothers  Unit  Tr  Directions  U I T  Ser  95. 

Shearson  Lehman  Brothers  Unit  Tr  Directions  U I T  Ser  96. 

Shearson  Lehman  Brothers  Unit  Tr  Directions  U I T  Ser  97. 

Shearson  Lehman  Brothers  Unit  Tr  Directions  U  i  T  Ser  98. 

Shearson  Lehnun  Brothers  Unit  Tr  Directkxts  U  i  T  Ser  99. 

Shearson  Lehman  Brothers  Unit  Tr  Equ  Vai  Tr  Core  Equ  Series. 
Shearson  Lehman  Brothers  Unit  Tr  Hi^  Yield  Taxable  Ser  12. 
Shearson  Lehman  Brothers  Unit  Tr  Hi^  Yield  Taxable  Ser  13. 
Shearson  Lehman  Brothers  Unit  Tr  Hi^  Yield  Taxable  Ser  14. 
Shearson  Lehman  Brothers  Unit  Tr  High  Yield  Taxable  Ser  16. 
Shearson  Lefsnan  Brothers  Unit  Tr  Hi^  Yield  Taxable  Ser  18. 
Shea.'son  Lehman  Brothers  Unit  Tr  Principal  Return  Trust  1. 

Shearson  Lehman  Brothers  Unit  Tru  High  Yield  Taxable  Sers  7. 
Shearson  Lehman  Brothers  Unit  Tnjst  Directions  Uit  Ser  89. 

Shearson  Lehnrtan  Brothers  Unit  Trust  Directions  Uit  Ser  91. 

Shearson  Lehman  Brothers  Unit  Trust  Directions  Uit  Ser  94. 

Shearson  Lehman  Brothers  Unit  Tmst  High  Yield  Mun  Series  1. 
Shearson  Lehman  Brothers  Unit  Trust  High  Yield  Taxable  SE  15. 
Shearson  Ltfvnan  Brothers  Unit  Trust  Hi^  Yield  Taxable  Ser  6. 
Shearson  Lehman  Brothers  Urrit  Trusts  Dir  Uit  Ser  92. 

Shearson  Lehman  Brothers  Unit  Trusts  Directions  Uit  Ser  88. 

Shearson  Lehman  Brothers  Unit  Trusts  Eighth  CMO  Trust. 

Shearson  Lehman  Brothers  Unit  Trusts  Fifth  CMO  Trust. 

Shearson  Lehman  Brothers  Unit  Trusts  First  CMO  Trust. 

Shearson  Lehman  Brothers  Unit  Trusts  High  Yield  Mun  Ser  11. 
Shearson  Lrtvnan  Brothers  Unit  Trusts  High  Yield  Mun  Ser  12. 
Shearson  Lehman  Brothers  Unit  Trusts  High  Yield  Mun  Ser  13. 
Shearson  Lehman  Brothers  Unit  Trusts  High  Yield  Mixi  Ser  5. 
Shearson  Lehman  Brothers  Unit  Trusts  Hi^  Yield  Mun  Ser  6. 
Shearson  Lehman  Brothers  Unit  Trusts  High  Yield  Mun  Ser  7. 
Shearson  Lehman  Brothers  Unit  Tmsts  High  Yield  Mun  Ser  8. 
Shearson  Lehman  Brothers  Unit  Trusts  Hi^  Yield  Mun  Sers  2. 
Shearson  Lehman  Brothers  Unit  Trusts  Hi^  Yield  Mun  Sers  3. 
Shearson  Lehman  Brothers  Unit  Tmsts  Hi^  Yield  Tax  Ser  17. 
Shearson  Lehman  Brothers  Unit  Trusts  Ninth  CMO  Trust. 

Shearson  Lehman  Brothers  Unit  Trusts  Real  Estate  Value  Tr  2. 
Shearson  Lehman  Brothers  Unit  Trusts  Real  Estate  Value  Tr  I. 
Shearson  Leivnan  Brothers  Unit  Trusts  Second  CMO  Trust 
Shearson  Lehman  Brothers  Unit  Trusts  Seventh  CMO  Tmst. 

Shearson  Lehman  Brothers  Unit  Trusts  Sixth  CMO  Tmst 
Shearson  Lehman  Brothers  Unit  Tnists  TNrd  CMO  Tnist. 

Shearson  Lehman  Brothers  Unit  Trusts  Utility  Value  Tnist  IV. 
Shearson  Lehman  Brothers  Unit  Tmsts  Utility  Value  Trust  V. 

Shearson  Lehman  Brothers  Unit  Tmsts  Utility  Value  Trust  VI. 
Shearson  Lehman  Hutton  Unit  Tr  High  Yield  Taxable  Ser  19. 
Shearson  Lehman  Hutton  Unit  TR  Uncommon  Val  Unit  Tr  1990  Ser. 
Shearson  Lehman  Hutton  Unit  TR  Uncotrwnon  Values  Un  Tr  1989  SE. 
Shearson  Lehrrum  Hutton  Unit  TR  Utility  Value  Tr  III  Merger  &. 
Shearson  Lehman  Hutton  Unit  Tmst  Direction  Uit  Series. 

Shearson  Lehman  Hutton  Unit  Trust  Directions  Uit  Ser  85. 

Shearson  Lehman  Hutton  Unit  Tmsts  Directions  Uit  Series  70. 
Shearson  Lehman  Hutton  Unit  Trusts  Directions  Uit  Series  80. 
Shearson  Lehman  Hutton  Unit  Trusts  Directions  Uit  Series  81 . 
Shearson  Lehman  Hutton  Unit  Trusts  Directions  Uit  Series  82. 
Shearson  Lehman  Hutton  Unit  Tmsts  Directions  Uit  Series  83. 
Shearson  Lehman  Hutton  Unit  Trusts  Directions  Uit  Series  84. 
Shearson  Lehman  Hutton  Unit  Tmsts  Directions  Uit  Series  86. 
Shearson  Lehman  Hutton  Unit  Trusts  Directions  Uit  Series  87. 
Shearson  Lehman  Hutton  Unit  Tmsts  Fourth  CMO  Trust 
Shearson  Lehman  Hutton  Unit  Tmsts  High  Yield  Mun  Ser  4. 

Shearson  Lehman  Hutton  Unit  Tmsts  Hi^  Yield  Mun  Series  10. 
Shearson  Lehman  Hutton  Unit  Tmsts  High  Yield  Mun  Series  9. 
Shearson  Lehman  Hutton  Unit  Trusts  High  Yield  TAX  Series  5. 
Shearson  Lehman  Hutton  Unit  Trusts  High  Yield  Taxable  Ser  10. 
Shearson  Lehman  Hutton  Unit  Trusts  High  Yield  Taxable  Ser  2. 
Shearson  Lehman  Hutton  Unit  Tmsts  High  Yield  Taxable  Sers  3. 
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From 

To 

CIK 

Name  of  registrant 

IM-02 . 

IM-01  . 

821120 

Shearson  Lehman  Hutton  Unit  Trusts  Utility  Value  Trust  1. 

IM-06 . 

IM-03 . 

852954 

Southeastern  Thrift  &  Bank  Furxl  Inc. 

IM-02 . 

IM-03 . 

095324 

Sun  Growth  Variable  Annuity  Furtd  Inc. 

IM-02 . 

IM-03 . 

827119 

Total  Return  Variable  Accoi^ 

IM-06 . 

IM-01  . 

766493 

Uncommon  Values  Unit  Trust  1985  Ser  &  Subseq  &  Similar  Serie. 

IM-06 . 

IM-01  . 

832945 

Uncommon  Values  Unit  Tmst  1988  Series. 

IM-02 . 

IM-04 . 

889526 

Van  Kampen  Merritt  Advantage  Municipal  income  Trust. 

IM-02 . 

IM-04 . 

889518 

Van  Kampen  Merritt  Advantage  Pennsylvania  Municipal  Inc  Tms. 

IM-02 . 

IM-04 . 

877461 

Van  Kampen  Merritt  California  Quaiity  Municipal  Tnjst 

IM-02 . 

IM-04 . 

895531 

Van  Kampen  Merritt  Ccdifomia  Value  Murtidpal  focome  Trust 

IM-<)2 . 

IM-04 . 

877701 

Van  Kampen  Merritt  Florida  OuaNty  Munidp^  Trust 

IM-02 . 

IM-04 . 

752203 

Van  Kampen  Merritt  Insured  Tax  Free  Income  Fund  Inc. 

IM-02 . 

IM-04 . 

877650 

Van  Kampen  Merritt  Michigan  Quality  Municipal  Trust. 

IM-04 . 

IM-04 . 

818305 

Van  Kampen  Merritt  Munidpal  Income  Trust 

IM-02 . 

IM-04 . 

884152 

Van  Kampen  Merritt  Municipal  Opportunity  Trust 

IM-02 . 

IM-04 . 

877463 

Van  Kampen  Merritt  Municipal  Tmst 

IM-02 . 

IM-04 . 

877467 

Van  Kampen  Merritt  New  York  Quality  Municipal  Trust 

IM-02 . 

IM-04 . 

895530 

Van  Kampen  Merritt  New  York  Value  Murridpd  Income  Tmst. 

IM-02 . 

IM-04 . 

877649 

Van  Kampen  Merritt  Ohio  Quality  Municipal  Trust 

IM-02 . 

IM-04 . 

889527 

Van  Kampen  Menitt  Ohio  Value  Murtidpd  Income  Tmst 

IM-02 . 

IM-04 . 

877703 

Van  Kampen  Merritt  Penrrsyivania  Quality  Municipal  Tmst 

IM-02 . 

IM-04 . 

895528 

Van  Kampen  Merritt  Pennsylvania  Value  Munidpcd  Income  Tmst. 

IM-02 . 

IM-04 . 

765821 

Van  Kampen  Merritt  Tax  Free  High  Income  Fixxl  Inc. 

IM-02 . 

IM-04 . 

880893 

Van  Kampen  Menitt  Tmst  For  Insured  Municipals. 

IM-02 . 

IM-04 . 

889607 

Van  Kampen  Merritt  Trust  For  Insured  Munidpals  11. 

IM-02 . 

IM-04 . 

883266 

Van  Kampen  Merritt  Trust  for  Investment  Grade  CaUfomia  Mun. 

IM-02 . 

IM-04 . 

883268 

Van  Kampen  Merritt  Trust  for  Investment  Grade  Fiotida  Munid. 

IM-02 . 

IM-04 . 

880892 

Van  Kam^  Merritt  Trust  for  Investment  Grade  Munidpals. 

IM-02 . 

IM-04 . 

883269 

Van  Kampen  Merritt  Trust  for  Investment  Grade  New  Jersey  Mun. 

IM-02 . 

IM-04 . 

883265 

Van  Kampen  Merritt  Trust  for  Investment  Grade  New  York  Munic. 

IM-02 . 

IM-04 . 

883267 

Van  Kampen  Menitt  Trust  for  Investment  Grade  Pennsylvania  M. 

IM-02 . 

IM-04 . 

895529 

Van  Kam^  Menitt  Value  Munidpal  Income  Trust 

IM-06 . 

IM-01  . 

794105 

Vanguard  Bond  Market  Fund  Inc. 

IM-06 . 

IM-01  . 

783401 

Vanguard  Caiifomia  Tax  Free  Fund. 

IM-06 . 

IM-01  . 

069559 

Vanguard  Small  Capitalization  Stock  Fund  Inc. 

IM-06 . 

IM-01  . 

313850 

Vanguard  Trustees  Equity  Furfo. 

IM-02 . 

IM-04 . 

818483 

VKM  Current  Income  Trust 

IM-02 . 

IM-04 . 

818306 

VKM  Municipal  High  Yield  Trust 

IM-02  ....... 

IM-04 . 

820238 

VKM  New  York  Munidpal  Tmst 

IM-06 . 

IM-03  ....... 

827118 

World  Governments  Variable  Account 

IM-06 . 

IM-02 . 

830142 

ZENIX  Income  Fund  Inc. 

Total  nximber  of  registrants:  320. 

Dated  July  1, 1993. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-16209  Filed  7-6-93;  8:45  am] 
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[Release  Na  34-32572;  File  No.  SR-Amex- 
92-10] 

Self-Regulatory  Organiaatlons; 
Proposed  Rule  Change  by  American 
Stock  Exchange  Relating  to  Various 
Rule  Revisions 

July  1. 1993 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  February  28, 1992, 
the  American  Stock  Exchange,  Inc. 
(“Aroex”  or  “Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 


in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  May  4, 1992,  the  Amex 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposal.*  On 
Jime  2, 1992,  the  Amex  submitted  to  the 
Commission  Amendment  No.  2  to  the 
proposal.*  On  Jxme  25, 1993,  the  Amex 


« The  Amex  (ubmitted  e  letter  to  the  Commission 
adding  proposed  Commentary  .03(d)  to  Rule  111, 
Restricticms  on  Registered  Traders,  to  state  that 
members  who  are  not  regular  members  (as  deBned 
in  Article  IV  of  the  Amex  Constitution)  may  enter 
orders  in  accordance  with  Commentary  .03,  as 
described  below,  tmly  In  securities  which  members 
of  their  class  are  otherwise  entitled  to  trade  while 
on  the  Floor  of  the  Exchange.  Amendment  Na  1 
also  would  amend  Rule  SS^c),  Floor  Rules 
Applicable  to  Options,  to  pro^de  that  Rule  111  and 
certain  of  its  commentaries  shall  apply  to  options 
transactions.  See  letter  from  Geral^ne  Brindisi, 
Corporate  Secretary,  Amex,  to  Mary  Revell,  Branch 
Chief,  Exchange  Branch,  Division  of  Market 
Regulation,  Commission,  dated  May  1, 1992. 

*The  Amex  submitted  to  a  letter  to  the 
Commission  requesting  that  its  proposed 
amendment  to  Rule  170,  Comment^.02.  which 
would  permit  specialists  to  liquidate  positions  in 


submitted  to  the  Commission 
Amendment  No.  3  to  the  proposal.*  The 
Commission  is  publishing  this  notice  to 


specialty  stocks  on  zero  destabilizing  ticks  %vithout 
Floor  Official  approval,  be  withdrawn  from  the 
instant  proposed  rule  change.  See  letter  from 
Claudia  Crwley,  Special  Counsel.  Legal  and 
Regulatory  Policy  Division,  Amex,  to  Mary  Revell, 
Branch  Chief,  Exchange  Regulation,  Division  of 
Market  Regulation,  Commission,  dated  May  29, 
1992.  Proposed  Rule  170  was  re&led  in  Amex  filing 
Amex  92-26. 

*  Amendment  No.  3  proposes  additional  changes 
to  the  Rules  7, 108(c),  115  and  131(h).  The  proposed 
changes  include:  Minor  revisions  to  Rule  7, 
Commentary  .01,  in  order  to  conform  the  reprint  of 
Exchange  Act  Rule  lOa-1  contained  in  the  nile  to 
its  actual  text;  changes  to  Amex  Rule  108(c),  to 
include  a  citation  to  Section  11(a)  of  the  Exchange 
Act;  minor  revisions  to  Rule  115,  Commentary  .02, 
to  conform  the  reprint  of  Exchange  Act  rule  llAcl- 
1  to  its  actual  text;  minor  clarifying  language 
changes  to  Amex  Rule  131(h).  See  letter  from 
Geraldine  Brindisi.  Corporate  Secretary.  Amex  to 
Diana  Luka-Hopson,  Branch  Chief,  Exchange 
Branch,  Division  of  Market  Regulation, 
Commission,  dated  June  24, 1993. 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  various 
revisions  to  Rules  2,  6,  7,  22, 103, 108, 
110,  111,  115, 124. 126, 131, 134, 135, 
154, 155, 156, 178, 179, 419,  420,  550, 
560,  950  and  959  to  either  update  them 
or  conform  them  to  comparable  rules  of 
the  New  York  Stock  Exchange 
(“NYSE"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,. Amex  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepares  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  recently  conducted  a 
review  of  its  rules  and  determined  that 
certain  revisions  were  necessary  to  (1) 
conform  to  recent  changes  to 
comparable  NYSE  rules  or  (2)  update 
certain  rules  which  contain  provisions 
which  are  no  longer  applicable  or  fail  to 
address  current  concerns.  Each  rule 
change  is  described  below,  including  an 
explanation  as  to  why  the  changes  were 
required. 

Rule  2.  Visitors.  CurrMitly,  this  rule 
refers  to  the  admission  of  visitors  to  the 
“Gallery”  and  the  “Trading  Floor.** 
However,  since  the  “Gallery”  has  been 
non-existent  for  many  years,  reference 
to  it  should  be  deleted. 

Rules  6  and  550.  Execution  of  Bonds 
on  Exchange  and  Secondary 
Distributions.  Currently,  these  rules 
refer  to  the  “Rulings  and  Inquiries 
Department”  as  the  department  at  the 
Amex  to  be  contacted  relative  to  those 
rules.  However,  such  department  no 
longer  exists  (“Rulings”  and  “Inquiries” 
are  separate  departm«ats),  and  the 
reference  should  thus  be  changed  to  the 
“Rulings  Department." 


Rule  7.  Short  Sales.  Commentary  .01 
is  a  reprint  of  Exchange  Act  Rule  10a- 
1.  However,  the  reprint  is  an  outdated 
version  of  the  Commission  rule  and 
should  be  revised.* 

Rule  22.  Authority  of  Floor  Officials. 
Rule  22  contains  a  cross  reference 
which  lists  seventeen  rules  upon  which 
Floor  Officials  may  rule.  However, 
currently  there  are  at  least  twenty 
additional  such  rules  which  are  not 
included  in  the  list,  and  with  future  rule 
revisions,  additional  rules  will  provide 
for  Floor  Official  involvement.  Rather 
than  attempt  to  provide  an  all-inclusive 
list,  it  is  propos^  that  the  cross 
reference  in  rule  22  be  deleted. 

Rule  103(a).  Dealings  When  Option 
Granted  or  Held.  Rule  103(a)  probibits 
a  member,  while  on  the  Floor,  from 
buying  or  selling  any  stock  if  the 
memW  or  his  firm  holds  or  has  granted 
an  option  to  buy  or  sell  the  stock.  This 
rule  was  adopt^  prior  to  1961.  In 
December  1985,  Rule  175  was  revised  to 
permit  a  stock  specialist  to  hedge  his 
stock  position  with  options.*  Rule 
103(a)  should  therefore  be  similarly 
revised  to  permit  a  stock  specialist  to 
engage  in  listed  option  transactions  to 
hedge  his  stock  position. 

Rule  103(c).  Discretionary  . 
Transactions.  This  rule,  with  certain 
exceptions,  prohibits  members  from 
exercising  discretion  as  to  the  choice  of 
stock  to  bought  or  sold,  the  price  of 
such  stock,  the  ammmt  of  stock  to  be 
bought  and  whether  the  transaction 
shall  be  one  of  purchase  or  sale.  The 
prohibition  applies  except  when  the 
member  is  executing  a  transaction  for  a 
bona  fide  cash  investment  accoxmt  or  for 
the  account  of  a  person  who  due  to 
illness,  absence,  etc.,  is  unable  to  effect 
transactions  for  his  own  accoimt.  It  is 
proposed  that  these  exceptions  be 
deleted  since  they  are  not  appropriate  in 
today’s  market.  Ihe  NYSE  h^  adopted 
a  similar  revision  to  a  comparable  rule.* 

Rule  108.  Priority  and  Parity  at 
Opening.  Paragraph  (c)  discusses  parity 
at  openings  of  fimit  orders  in  the  crowd 
with  orders  on  the  specialist’s  booL 
Because  Exchange  Act  Rule  llal-1 
impacts  on  the  types  of  orders  which 
may  be  on  parity.  Rule  108(c)  should 
include  a  reference  to  it' 


*  Amondmant  No.  3  propoMS  minor  language 
changeste  oootonn  the  reprint  of  Exchange  Act 
Rule  lOa-1  which  ia  contained  in  Ccunmentary  .01 
of  die  rule  to  its  official  fbnnaL 

*  See  Securities  Exchange  Act  Release  No.  22670 
(November  27. 1985),  SO  FR  49008  (December  4, 
1985)  (File  No.  SR-Ainex-85-18). 

*  The  Amex  states  diat  the  proposed  amendment 
is  based  on  NYSE  Rule  95. 

'  Amendment  No.  3  further  amends  Rule  108(c) 
to  include  a  citation  to  Section  11a  of  die  Exchmge 
Act 
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Rules  110  and  111,  Commentary  .03. 
Registered  Traders  and  Restrictions  on 
Registered  Traders.  These  rules,  which 
require  that  only  members  registered  as 
traders  may  trade  for  their  own  accounts 
while  on  the  Trading  Floor,  were 
adc^ted  in  1964  to  restrict  on-Floor 
transactions  of  Floor  members,  who,  it 
was  believed,  had  trading  advantages 
due  to  their  presence  on  the  Trading 
Floor  when  market  news  unfolded  and 
their  ability  to  quickly  react  to  such 
information. 

Since  current  communications 
technology  makes  information  readily 
available  to  off-Floor  market 
participants,  there  appears  to  be  no 
reason  to  continue  to  so  restrict 
members*  on-Floor  orders.  It  is, 
therefore,  proposed  that  the  current 
Commentary  .03  to  Rule  111  be 
rescinded  and  new  (Commentary  .03  be 
adopted.  Such  commentary  will  permit 
members,  while  on  the  Trading  Floor,  to 
entMT  orders  for  their  own  accoimts 
provided  such  orders  are  entered 
through  an  on-Floor  communication 
facility  to  an  off-Floor  clearing  firm*s 
order  room  where  a  time-stamped 
record  of  the  order  is  maintained  before 
the  order  is  re-transmitted  to  the 
Trading  Floor. 

It  also  is  proposed  that  a  new 
paragraph  (d)  to  proposed  Commentary 
.03  1m  adopted  to  clarify  that  members 
who  are  not  regular  members  of  the 
Exchange  (i.e.,  options  principal 
members  and  limited  trading  permit 
holders)  may  only  enter  orders  pursuant 
to  proposed  Commentary  .03  in 
securities  in  which  members  of  their 
class  are  otherwise  entitled  to  trade 
while  on  the  Floor  of  the  Exchange. 

In  addition.  Rule  110  should  be 
revised  to  permit  members  other  than 
Registered  Traders  to  enter  orders  for 
their  accounts  while  on  the  Trading 
Floor  if  such  orders  are  entered  in 
accordance  with  new  Commentary  .03 
to  Rule  111.  This  revision  permits  Rule 
110  to  maintain  its  proper  relationship 
with  Rule  111  as  revised.  The  NYSE  has 
adopted  similar  revisions  to  its 
comparable  rules.* 

Rule  115.  Exchange  Procedures  for 
Use  of  Unusual  Market  Exception.  This 
rule  contains  exceptions  to  ^change 
Act  Rule  llAcl-1.  However,  there  is  no 
indication  in  Rule  115  as  to  the 
requirements  of  Rule  llAcl-1. 
Commentary  should  therefore  be  added 
to  Rule  115  to  incorporate  the  text  of 
Rule  llAcl— 1,  as  has  been  done  by  the 
NYSE  in  its  Rule  60.* 


*  Th«  Amex  states  that  the  proposed  amendments 
are  based  oo  NYSE  Rules  111  and  112. 

*  Amendmmit  No.  3  proposes  minmervisicms  in 
order  to  conform  the  r^rint  of  Exchange  Act  Rule 
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Rule  124.  Types  of  Bids  and  Offers.  In 
discussing  "next  day”  delivery  of  rights 
and  warrants,  the  rule  indicates  that 
"bids  and  offers  in  rights  and  warrants 
shall  specify  ‘next  day’  in  accordance 
with  Rule  17.”  Rule  124  should  be 
revised  to  clarify  that  the  reference  in 
Rule  17  relates  only  to  expiring  rights 
and  warrants. 

Rule  126(e).  Precedence  of  Bids  and 
Offers — Sale  Removes  All  Bids. 

Paragraph  (e)3  states  that  a  sale  removes 
all  bids.  However,  this  applies  only 
when  not  in  contravention  of  Exchange 
Act  Rule  llAcl-1.  Such  a  stipulation 
should  be  included  in  Rule  126(e)3. 

Rule  126(h).  Precedence  of  Bids  and 
Offers — Disputes.  This  rule  provides 
that,  unless  resolved  by  the  members 
involved,  disputes  shall  be  settled,  if 
practicable,  by  a  vote  of  witnesses  to  a 
trade,  and  if  not  so  settled  shall  he 
settled  by  a  Floor  Official.  It  is  proposed 
that  the  rule  be  revised  (and 
redesignated  126(i)  due  to  a  change  in 
another  rule  filing)  to  provide  that 
disputes  will  be  settled  by  a  Floor 
Official  who  may,  in  his  deliberations, 
consider  the  comments  of  witnesses, 
and  where  only  the  amount  traded  was 
in  dispute,  the  size  of  the  order.  The 
NYSE  has  adopted  a  similar  revision  to 
its  comparable  rule.'® 

Rule  131(a).  Types  of  Orders — Market 
Order.  Rule  131(a)  states  that  the 
responsibilities  of  brokers  handling 
certain  orders  are  set  forth  in  Rule  156. 

It  is  proposed  that  “switch”  orders  be 
included  in  the  reference  to  the  orders 
brokers  handle.  This  revision  follows 
the  inclusion  of  such  orders  in  Rule  156. 

Rule  131(f).  Types  of  Orders — At  the 
Opening  Order.  It  is  proposed  that  the 
phrase  "at  the  opening  of  the  stock”  be 
revised  to  clarify  that  an  "at  the  opening 
order”  is  to  be  executed  “on  the  opening 
trade  in  the  stock.”  This  revision 
incorporates  into  the  rule  a  policy  that 
is  currently  in  effect  on  the  Exchange. 
The  NYSE  has  revised  its  comparable 
rule  in  the  same  manner." 

Rule  131(h).  Types  of  Orders — Do  Not 
Reduce.  This  paragraph  relates  to  do  not 
reduce  orders  ("DNR”),  which  are  not 
reduced  to  reflect  ordinary  cash 
dividends  but  are  reduced  for  other 
distributions  such  as  when  a  stock  goes 
"ex”  a  stock  dividend  or  ex  rights.  To 
be  more  specific,  the  rule  should 
indicate  that  DNR  order  will  be  reduced 
for  "special  cash”  dividends. 

The  rule  defines  DNR  orders  to 
include,  among  other  things,  certain 


llAcl-l  which  is  contained  in  Commentary  .02  to 
the  rule,  to  the  actual  language  of  the  Rule. 

'"The  Amex  states  that  the  proposed  amendment 
is  based  on  NYSE  Rule  75. 

"See  NYSE  Rule  13. 


Stop  orders  to  sell  odd-lots.  It  does  not 
include  stop  order  to  sell  round-lots, 
since  specialists  were  not  permitted  to 
accept  them  when  Rule  131(h)  was 
adopted.  In  1987,  the  Exchange  changed 
Rule  154  to  permit  specialists  to  accept 
stop  orders  on  rouna  lots.'*  Therefore, 
it  is  proposed  to  modify  Rule  131(h)  to 
include  stop  orders  to  sell  roimd-lots.'* 
Rule  131(1).  Types  of  Orders — Fill  or 
Kill.  The  definition  of  a  "fill  or  kill” 
order  in  this  paragraph  includes  a 
reference  to  two  other  types  of  orders, 
"immediate  or  cancel”  and  “all  or 
none,”  which  suggests  that  such  orders 
are  comparable  in  nature.  This  is  not  the 
case,  because  these  types  of  orders  have 
unique  characteristics.  For  instance,  a 
“fill  or  kill”  order  is  to  bo  executed  in 
its  entirety  on  presentation  in  the  crowd 
or  immediately  cancelled.  "Immediate 
or  cancel”  orders  require  an  immediate 
execution  of  all  or  part  of  the  order  with 
the  balance  cancelled.  The  "all  or  none” 
order  is  to  be  executed  in  its  entirety  in 
one  transaction  but  is  not  cancelled  if 
not  executed  immediately  on 
presentation  in  the  crowd.  It  is  therefore 
proposed  that  the  reference  to 
"immediate  or  cancel”  and  "all  or 
none”  orders  be  deleted,  because  this 
paragraph  of  the  rule  is  not  applicable 
to  those  types  of  orders. 

Rule  131(1).  Types  of  Orders — Not 
Held  Order.  It  is  proposed  that  orders 
marked  “buy  on  the  print”  or  “sell  on 
the  print”  be  included  in  the  types  of 
orders  deemed  to  be  "not  held  orders” 
because  by  their  terms,  these  orders  can 
only  be  executed  if  a  print  takes  place 
at  its  limit.  Additionally,  as  with  other 
“not  held”  orders,  there  are  no 
assurances  that  the  broker  handling  the 
order  will  be  able  to  execute  the  order 
at  that  same  price.  The  NYSE  has 
adopted  a  similar  revision  to  its 
comparable  rule.'* 

Rule  134.  Cash  and  Seller’s  Option 
Transactions.  Rule  134  requires  Floor 
Official  oversight  for  “cash”  and  seller’s 
option  transactions,  two  transactions 
that  are  not  “regular  way.”  However, 
although  "next  day”  transactions  are 
also  not  “regular  way”  transactions, 
they  are  not  included  in  the  rule.  This 
appears  to  have  been  an  oversight  at  the 
time  Rule  124  was  revised  to  permit 
"any  additional  settlement  periods  as 
the  Exchange  may  from  time  to  time 
determine.”  It  is  therefore  proposed  that 
"next  day”  transactions  be  referred  to  in 
the  rule. 


"See  Securities  Exchange  Act  Release  No.  24021 
(January  21. 1987),  52  FR  3370  (February  3. 1987) 
(File  No.  SR-Amex-84-32). 

Amendment  No.  3  proposes  minor  clarifying 
language  changes. 

"The  Amex  states  that  the  proposed 
amendments  are  based  on  NYSE  Rule  13. 


Rule  135.  Cancellations.  Currently, 
Rule  135  permits  a  member  or  member 
organization  to  cancel  a  transaction  if  it 
was  made  in  error  or  for  other  proper 
reason  provided  that  Floor  Official 
permission  is  granted.  This  permits 
unilateral  cancellations.  It  is  proposed 
that  Rule  135  be  revised  to  require  that 
cancellation  of,  or  revision  in,  a 
transaction  be  approved  by  both  the 
buying  and  selling  members  involved  in 
the  transaction  to  be  cancelled  or 
revised  in  accordance  with  the  rule  and 
its  commentary.  It  is  further  proposed 
that  the  title  of  the  rule  be  revis^  to 
indicate  that  the  rule  relates  to  revisions 
in.  as  well  as  cancellations  of, 
transactions.  The  NYSE  has  revised  its 
comparable  rule  which  requires  the 
cancellation  of  a  transaction  to  be 
agreed  to  by  both  sides  of  the 
transaction  in  question  in  addition  to 
obtaining  the  approval  of  a  Floor 
Official. 

Rule  154,  Commentary  .03.  Orders 
Left  With  Specialist.  Commentary  .03 
specifies  that  specialists  may  not  accept 
"not  held”  orders.  It  is  proposed  that 
Commentary  .03  be  revised  to  include 
’“buy  on  the  print”  and  “sell  on  the 
print”  as  additional  types  of  orders 
which  a  specialist  is  prohibited  fi-om 
accepting  because  under  Rule  131,  a 
“buy  on  the  print”  or  “sell  on  the  print” 
order  is  deemed  to  be  a  "not  held” 
order. 

Rule  154,  Commentaries  .06  and  .07. 
Orders  Left  With  Specialist.  The 
Commission  has  approved  the 
rescission  of  NYSE  Rule  123A.55  which 
had  required  the  periodic  confirmation 
of  good  ‘til  cancelled  ("GTC”)  orders  on 
the  specialist’s  book.'*  According  to  the 
NYSE,  it  felt  that  the  requirement  was 
no  longer  needed  in  view  of  the 
automated  recordkeeping  ability  of 
member  firms.  It  is  proposed  that 
Commentary  .06  Amex  Rule  154  be 
rescinded  and  Commentary  .07  to  that 
rule  be  revised  to  delete  the  reference  to 
the  return  of  the  receipt  stubs  of 
periodic  confirmation  or  renewals. 

Rule  154,  Commentary  .14.  Orders 
Left  With  Specialist.  Commentary  .14 
treats  elected  but  unexecuted  stop  and 
stop  limit  orders  to  sell  the  same  as 
open  limited  price  orders  to  sell,  and 
indicates  that  such  orders  are  not  to  be 
reduced  on  ex-date  unless  otherwise 
instructed.  The  Commentary  is  valid  as 
it  applies  to  cash  dividends,  but  is 
inappropriate  where  other  than  cash 
dividends  are  involved.  Such  orders, 
pursuant  to  Rule  132,  are  to  be  adjusted 


"See  Securities  Exchange  Act  Release  No.  29318 
(June  17. 1991).  58  FP.  28937  (June  25. 1991)  (File 
No.  SR-NYSE-89-02). 
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as  are  all  other  orders  to  reflect  stock 
dividends  or  stock  distributions. 

Rule  155.  Precedence  Accorded  to 
Orders  Entrusted  to  Specialists.  This 
rule  requires  that  a  specialist  give 
precedence  to  orders  on  his  book  before 
he  can  trade  for  his  own  account  at  that 
price.  This  prohibition  is  no  longer  an 
“across  the  board”  type  of  prohibition. 
Because  Exchange  Act  Rule  llal-1 
became  elective,  the  specialist  is  not 
required  to  refrain  from  trading  for  his 
own  account  when  in  possession  of 
inexecutable  “G”  orders.  Other 
exemptions  include  on-Floor  orders 
subject  to  the  “two-tick”  restriction  and 
unelected  percentage  orders.  It  is 
proposed  that  the  rule  be  amended 
accordingly. 

Rule  156.  Representation  of  Orders.  It 
is  proposed  that  paragraph  (e)  be  added 
to  provide  that  a  broker  may  handle  a 
“switch  order”  on  a  “best  efforts”  basis. 
This  proposal  recognizes  the  difficulties 
a  member  may  encoimter  in  executing 
this  type  of  order  since  it  requires  the 
execution  of  orders  in  different 
securities  at  the  same  time  at  a 
designated  price  difference.  The  NYSE 
has  similarly  revised  its  comparable 
rule.*® 

Rule  1 78.  Responsibility  of  Specialist. 
This  rule  establishes  the  liability  for 
losses  in  those  situations  where  a 
member  firm  has  not  received  a  report 
from  the  specialist  on  an  order  that  was 
executed  or  should  have  been  executed. 
The  time-frames  cited  in  the  current 
rule  are  no  longer  appropriate  in  view 
of  the  time  limits  set  forth  in  Rule  719 
regarding  “Next  Day  Comparison  of 
Exchange  Transactions.”  Rule  178 
should  be  revised  to  conform  its  time 
limits  to  Rule  719. 

Rule  179.  Orders  in  Rights.  Because 
this  rule  also  applies  to  warrants,  the 
title  of  the  rule  should  be  revised  to 
incorporate  warrants. 

Rules  419  and  420.  Statements  of 
Accounts  and  Mailing  Statements,  etc., 
respectively.  Commentaries  to  both  rules 
refer  to  “Membership  Compliance 
Division.”  The  correct  title  of  that 
division  is  “Compliance  end 
Surveillance  Division”  and  the 
commentaries  to  both  rules  should  be 
revised  to  reflect  that  fact. 

Rule  560.  Special  Offerings  and 
Special  Bids.  Paragraph  (i)  incorporates 
the  provisions  of  Article  VI  with  respect 
to  Floor  brokerage  commissions  into 
Rule  560.  However,  paragraph  (i)  should 
be  deleted  since  Article  VI,  to  which  it 
relates,  was  rescinded  in  1976. 

Rule  950(c).  Floor  Rules  Applicable  to 
Options — Rules  of  General 


**  The  Amex  states  that  &e  proposed  ameodment 
is  based  on  NYSE  Rule  13. 


Applicability.  This  paragraph  provides 
that,  with  certain  exceptions,  the 
restrictions  on  Registered  Traders  as 
imposed  by  Rule  111  will  apply  to  the 
trading  of  options.  The  Amex  proposes 
to  extend  the  proposed  amendment  to 
Rule  111,  to  permit  members  while  on 
the  Floor  to  enter  orders  in  a  manner 
that  permits  them  to  be  deemed  “off- 
Floor”  orders,  to  cations  trading. 
Because  the  Exchange  has  determined 
that  there  is  no  reason  why  the 
proposed  revisions  to  Rule  111  should 
not  be  applicable  to  transactions  in  non¬ 
equity  securities  as  well  as  equity 
securities,  the  Exchange  proposes  to 
revise  Rule  950(c). 

Rule  950(e).  Floor  Rules  Applicable  to 
Options — Rules  of  General 
Applicability.  Paragraph  (e)  of  Rule  950 
relates  to  the  handling  of  orders  unique 
to  options.  It  is  propceed  that 
commentary  be  added  to  clarify  that  “At 
the  Opening”  orders  in  options  are 
executable  in  whole  or  in  part  at  the 
opening  rotation  in  the  pertinent  option 
and  that  any  such  order  or  the  portion 
thereof  not  so  executed  is  to  be  treated 
as  cancelled. 

Rule  950(h),  Commentary  .05.  Floor 
Rules  Applicable  to  Options — Rules  of 
General  Applicability.  Paragraph  (h)  of 
Rule  950  makes  the  spedalik  financial 
requirements  contained  in  Rule  171 
applicable  to  options  trading. 
Commentary  .05  to  that  paragraph 
details  how  the  financial  requirements 
are  computed  for  options  sp>ecialists, 
referring  to  specialists  maintaining 
twenty  option  contracts  of  each  class  of 
options  in  which  he  is  registered. 

Rule  171  was  revised  a  few  years  ego 
to  require  specialists  to  “maintain  a 
cash  or  liquid  asset  position  in  the 
amount  of  $600,000  or  an  amount 
sufficient  to  assume  a  position  of  sixty 
trading  units  of  each  security  in  which 
such  specialist  is  registered  •  * 

The  rule  previously  required  specialists 
to  assume  a  position  of  twenty  trading 
units.  Because  Rule  171  now  refers  to 
sixty  rather  than  twenty  trading  units. 
Commentary  .05  should  be  amended 
accordingly. 

Rule  959.  Accommodation 
Transactions.  This  rule  provides  a 
“cabinet”  trading  facility  for  the  trading 
of  options  which  are  out  of  the  money 
to  the  extent  that  there  is  no  buying 
interest  at  the  minimum  price  at  which 
options  trade  (Vi«)  of  $1  or  .06-*/it  per 
underlying  share).  Orders  to  sell  at  $1 
per  contract  (.01  per  underlying  share) 
may  be  entered  in  the  cabinet  subject  to 
a  number  of  restrictions,  including  the 


See  Securities  Exchange  Act  Release  No.  25863 
(June  28. 1988),  53  FR  25225  Uuly  5. 1968)  (File  No. 
SR-Am  ex -88-14). 


requirement  that  only  closing  orders 
may  be  entered  in  the  "cabinet.” 

Because  the  rule  applies  only  to  orders 
left  in  the  “cabinet,”  opening  orders 
may  be  crossed  in  the  crowd.  However, 
there  is  no  provision  for  this  type  of 
transaction  in  the  rule.  Therefore,  it  is 
proposed  that  the  rule  be  amended  to 
provide  that  opening  or  closing 
purchase  and  sell  orders  may  be 
executed  in  the  crowd  in  the  absence  of 
closing  purchase  or  sale  orders  in  the 
cabinet. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
nor  received  with  respect  to  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  resjject  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
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proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex  All  sulanissions 
should  refer  to  File  No.  SR-Amex-92-10 
and  should  be  submitted  by  July  30. 
1993. 

For  the  Commission,  by  the  EKvision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Sacrefoiy. 

(FR  Doc.  93-16210  Filed  7-8-93;  8:45  am} 
eajjNQ  coot  toio-9i-« 


Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Alpine  Meadoata  of 
Tahoe,  Inc.,  Common  Stock,  $(L25  Par 
Value)  File  No.  1-9768 

July  2, 1993. 

Alpine  Meadows  of  Tahoe,  Inc. 
(“Company”}  has  filed  an  application 
with  the  Securities  end  Exchange 
Commission  (“Commission”),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registratian  on  the 
Pacific  Stock  Exchanm,  Inc.  ("PSE”). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
foUowins: 

According  to  the  Company,  the  Board 
of  Directors  of  the  Company  approved 
resolutions  on  April  22, 1993  to 
withdraw  the  Company’s  Common 
Stock  finm  listing  on  the  PSE.  Presently, 
such  Common  Stock  is  listed  on  both 
the  PSE  and  the  National  Association  of 
Securities  Dealers  Automated 
Quotations  National  Market  System 
("NASDAQ/NMS”).  The  decision  of  the 
Board  followed  a  study  of  the  matter, 
and  was  based  upon  the  belief  that 
listing  of  the  Common  Stock  on 
NASDAQ/NMS  will  be  more  beneficial 
to  the  Company’s  stockholders  than  the 
present  dual  listing  because: 

(a)  According  to  the  Company, 
maintaining  the  dual  listing  is 
expensive  for  the  Company  and  not 
necessary  for  the  shareholders; 

(b)  According  to  the  Company,  the 
dual  listing  has  been  confusing  for  the 
shareholders.  The  Company  has 
received  numerous  calls  from 


shareholders  expressing  confusion  over 
why  the  shares  are  trading  in  both 
markets  and  why  differmt  quotes  exist; 

(c)  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market  makers  will  result  in  increased 
visibility  and  sponsorship  lor  its 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  on  the 
PSE: 

(d)  The  Company  believes  that 
NASDAQ/NMS  will  offer  the 
Company’s  shar^olders  more  liquidity 
than  is  presently  available  on  the  PSE 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  light;  and 

(e)  The  Company  believes  that  the 
firms  making  a  market  in  the  Company's 
Common  Stod:  on  NASDAQ/NMS  will 
also  be  inclined  to  issue  research  reports 
concerning  the  Qxnpany,  thereby 
increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  person  may.  on  or 
before  July  26. 1993  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington.  DC  20S49,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  whet  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  *1116  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  aboive,  tmiess 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
auQthority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-16211  Filed  7-6-93;  8:45  am} 
BajjNo  coot  saio-ei-M  . 


Issuer  Delisting;  AppHcation  To 
Withdraw  From  Listing  and 
Reglatndlon;  (The  Bombay  Co.,  ine.. 
Common  Stock,  $1U)0  Par  Vakia)  FHe 
No.  1^7288 

July  2, 1993 

The  Bombay  Company,  Inc. 
(“Company”)  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Ei^ange,  faic. 
(“Amex”). 

The  reasmis  alleged  in  the  application 
for  withdrawing  this  security  from 


listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  (“Amex”). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  roing  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”).  The 
Company’s  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  May  26. 1993  and 
coocurrentiy  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stodi  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stot^  and 
believes  that  diial  listing  would 
fragment  the  market  for  the  common 
stoi^. 

Any  interred  person  may.  on  or 
before  July  28. 1993  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  C^mission,  450  Fifth  Street. 
NW.,  Washington.  DC  20549,  fiacts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  CommissioD,  by  the  Division  of 
Market  Regulation,  prusuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretory. 

(FR  Doc  93-16212  Filed  7-8-93;  8:45  un) 
BiUMO  COOC  KHO-Ot-M 


issuer  DsUstIng;  Notice  of  Appllcstlon 
To  WIthdrsw  From  Listing  and 
Registration;  (Jennifer  Converttblee, 
Inc.,  Common  Stock,  $0.01  Par  Value; 
Class  A  Warrants;  Class  B  WarrsMs) 
FHs  No.  2-9681 

July  2, 1993. 

Jennifer  Convertibles,  Inc. 
("Company”)  has  filed  application  with 
the  Securities  and  Exchange 
Commission  ("Commission”),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 


37046 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


from  listing  and  registration  on  the 
Boston  Sto^  Exdiance,  Inc.  ("BSE”). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
followins: 

According  to  the  Company,  its 
Common  Stock  is  listed  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  National  Market 
System  (“NASDAQ/NMS”)  as  of  May 
19, 1992.  NASDAQ/NMS  does  not 
permit  securities  that  it  lists  to  also  be 
listed  on  the  BSE,  and  therefore  the 
Company  must  request  this  withdrawal. 
According  to  the  Company,  the  Class  A 
and  B  Warrants  should  be  delisted 
because  all  Class  A  and  B  Warrants  have 
either  been  exercised  or  redeemed. 

Any  interested  person  may,  on  or 
before  July  26, 1993  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  93-16301  Filed  7-6-93;  8:45  am) 
aaxMQ  cooc  kio-oi-m 


DEPARTMENT  OF  STATE 
[Public  Notice  1828] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  Thursday,  August  5, 1993,  at 
9  a.m.  in  the  Department  of  State. 

The  Conunittee  will  meet  in  open 
session  from  9  a.m.  on  the  morning  of 
Thursday,  August  5, 1993,  until  noon  of 
that  day,  in  room  1205,  Main  State.  The 
remainder  of  the  Committee’s  sessions, 

1  p.m.  imtil  4:30  p.m.,  will  be  closed  to 
the  public  in  accordance  Math  section 
10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  It  has 
been  determined  that  discussions 
during  these  portions  of  the  meeting 
Mrill  involve  consideration  of  matters 
not  subject  to  public  disclosure  imder  5 
U.S.C.  552b(c)(l),  and  that  the  public 


interest  requires  that  such  activities  will 
be  vrithheld  firom  disclosure. 

Questions  concerning  the  meeting 
could  be  directed  to  William  Z.  Slany, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123. 

Dated:  June  30, 1993. 

William  Z.  Slany. 

[FR  Doc.  93-16286  Filed  7-6-93;  8:45  am] 
BUJJNC  CODC  4710-1t-M 


[Public  Notice  1827] 

Study  Group  12  of  the  U.S. 

Organization  for  the  International 
Radio  Consultative  Committee  CCCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  12  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CQR)  will 
hold  an  open  meeting  on  Wednesday, 
August  4, 1993,  at  the  Department  of 
Commerce.  Herbert  Hoover  Building, 
14th  and  Pennsylvania  Avenue, 
Washington.  DC,  room  4830.  Study 
Group  12  will  meet  at  1:30  p.m. 

The  agenda  for  the  meeting  will  be  as 
follows:  opening  remarks,  introduction 
of  attendees,  adoption  of  the  agenda, 
preparation  for  Study  12  meeting  in 
Geneva  on  September  7-9, 1993,  status 
of  Study  Group  12.  annoimcement  of 
the  U.S.  Delegation  to  the  Study  Group 
12  meeting,  and  other  business  and 
future  meetings. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Request  for  further 
information  should  be  directed  to  Ms. 
Jane  Davison,  Department  of  Commerce, 
phone  (202)  482-1138. 

Dated:  June  25, 1993. 

Warren  G.  Richards, 

Chairman,  U.S.  CdR  National  Committee. 

[FR  Doc.  93-16287  Filed  7-8-93;  8:45  am] 
WLUNG  CODE 


Bureau  of  Administration 

[Public  Notice  1829] 

Public  information  Coliection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  Department  of  State. 

ACTION:  The  Department  of  State  has 
resubmitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35. 

SUMMARY:  The  Department  of  State  is 
requesting  approval  for  the 
Nonimmigrant  Fiance(e)  Visa 
Application  form.  The  Nonimmigrant 
Fiance(e)  Visa  Application,  is  used  by 
aliens  who  are  beneficiaries  of  a 
fiance(e)  petition  filed  by  a  United 
States  citizen  and  approved  by  the 
United  States  Inunigration  and 
Naturalization  Service,  who  intend  to 
enter  the  United  States  to  conclude  a 
valid  marriage  with  the  petitioner.  The 
information  provided  on  the  form 
assists  in  identifying  the  applicant  and 
in  determining  the  applicant’s  eligibility 
for  a  nonimmigrant  fiance(e)  visa.  The 
following  siunmarizes  the  information 
collection  proposal  submitted  to  OMB: 
Type  of  request — Existing  information 
collection  without  an  OMB  control 
number. 

Originating  office — ^Bureau  of  Consular 
Affairs. 

Form  number— OF-156K. 

Title  of  information  collection — 
Nonimmigrant  Fiance(e)  Visa 
Application. 

Frequency— On  occasion. 

Respondents — Aliens  Applying  for 
Nonimmigrant  Fiance(e)  Visas. 
Estimated  number  of  respondents — 
6,000. 

Average  hours  per  response — 2  hours. 
Total  estimated  burden  hours — 12,000. 

Existing  rule  containing  this 
collection  of  information  was  published 
in  the  Federal  Register  on  November  5, 
1987  (52  Fed  Reg.  42597). 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cook  (202)  647-3538. 
(Comments  and  questions  should  be 
directed  to  (OMB)  Steven  H.  Semenuk, 
(202) 395-7340. 

Dated:  June  30, 1993. 

Patrick  F.  Kennedy, 

Assistant  Secretary  for  Administration. 

(FR  Doc.  93-16285  Filed  7-8-93;  8:45  am] 
WUJNQ  CODE  4710-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CG08-9S-14] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice. 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
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L.  92-463;  5  U.S.C.  app.  11)  notice  is 
hereby  given  of  a  meeting  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  The  meeting  will 
be  held  on  Tuesday,  July  20. 1993,  in 
the  29th  floor  boai^oom  of  the  World 
Trade  Center,  2  Canal  Street,  New 
Orleans,  Louisiana  at  9  a.m.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order. 

2.  Minutes  of  the  April  20, 1993 
meeting. 

3.  Old  Business. 

4.  New'  Business. 

5.  Report  from  the  VTS  Subcommittee. 

6.  Aojoumment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  this  waterway. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Mr.  M.M.  Ledet,  USCG, 
Recording  Secretary,  Lower  Mississippi 
River  Waterway  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan),  Room  1209, 
Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orleans.  LA 
70130-3396,  telephone  number  (504) 
589-4686. 

Dated:  June  11, 1993. 

).C.Card. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 

IFR  Doc.  93-16317  Filed  7-8-93;  8:45  am) 
BiLLINa  CODE  4S10-14-M 


Federal  Aviaticn  Administration 

[Summary  Notice  No.  PE-93-30] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 


The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of.  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petiticm  docket 
number  involved  and  must  be  received 
on  or  before  July  28, 1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Dtocket  No. _ ,  800 

Independence  Avenue,  SW., 

Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 

FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132, 

FOR  FURTHER  INFORUATION  CONTACT: 

Mr,  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
pent  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  June  30, 

1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  For  Exemption 

Docket  No.:  27284 
Petitioner:  Air  One  Helicopters.  Inc. 
Sections  of  the  FAR  Affect:  14  CFR 
135.411(a)(2)  and  135.423  through 
135.443 

Description  of  Relief  Sought:  To  allow 
Air  One  Helicopters  (AOH)  to  carry 
more  than  nine  passengers  while 
performing  fire  fighting  activities 
without  complying  with  the 
maintenance  requirements  of  §  135, 
Subpart  J. 

Docket  No.:  27304 

Petitioner:  Beech  Aircraft  Corporation 
Sections  of  the  FAR  Affected:  14  CFR 
91.213  and  91.31 

Description  of  Relief  Sought;  To  allow 
pilots  of  Beech  Model  400A  to  operate 
the  aircraft  without  a  second-in- 
command. 

Dispositions  of  Petitions 
Docket  No.:  005SW 


Petitioner:  McDonnell  Douglas 
Helicopter  Company  _ 

Sections  of  the  FAR  Affected:  14  CFR 
27.1(a) 

Description  of  Relief  Sou^t/ 
Disposition’.To  allow  the  MD900 
helicopter  to  exceed  the  6,000  pound 
maximum  weight  limit  specific  for 
normal  category  rotorcraft. 

Denial,  April  13, 1993,  Exemption  No. 
5368 

Docket  No.  :  2687 A 

Petitioner:  Gordon  E.  Smith 

Sections  of  the  FAR  Affected:  14  CFR 
61.155 

Description  of  Relief  Sought/ 
Disposition:  To  allow  (^rdon  E. 

Smith  to  credit  part  of  his  military 
flight  engineer  (FE)  flight  time  toward 
the  minimum  amount  of  flight  time 
required  to  be  eligible  for  an  airline 
transport  pilot  (ATP)  certificate. 

Denial,  June  15, 1993,  Exemption  No. 

5668 

Docket  No.:  27046 

Petitioner:  Bay  Cities  Medical  Supply 

Sections  of  the  FAR  Affected:  14  CTR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5602  to  add  the  Cessna  414-A  aircraft 
to  the  terms  of  this  exemption  which 
allows  appropriately  trained  and 
certified  pilots  employed  by  Bay 
Cities  Medical  Supply,  Inc.  (BCMSI) 
to  remove  and  reinstall  the  left  rear 
seat  in  BCMSI  Cessna  401-A  and 
Piper  Pa-34— 200T  aircraft. 

Grant,  June  1 1,  1993,  Exemption  No. 
5602A 

Docket  No.:  27063 

Petitioner:  Culkana  Air  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  pilots 
employed  by  Gulkana  to  remove  and 
reinstall  aircraft  cabin  seats  and 
approved  stretchers  on  aircraft 
operated  by  Gulkana. 

Grant,  June  22,  1993,  Exemption  No. 

5669 

IFR  Doc.  93-16250  Filed  7-8-93;  8:45  ami 

BILUMQ  CODE  MfO-IS-M 


Federal  Highway  Administration 

Environmental  Mitigation 
Enhancement  Report;  Los  Angeles 
County,  California;  Availability 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  enhancement  and 
mitigation  rep>ort  availability. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  the 
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availability  of  the  Route  710  Meridian 
Variation  Enhancement  and  Mitigation 
Advisory  Committee’s  Final  Report, 
relative  to  CA-710/Long  Beach  Freeway 
Extension,  from  I-lO/San  Bernardino 
Freeway  to  I-210/Foothill  Freeway  (EIS 
No.  920134).  Comments  are  requested 
and  will  be  accepted  for  thirty  (30)  days 
following  the  publication  of  Uiis  notice. 
Comments  should  be  submitted  to:  Lou 
Bedolla,  Deputy  District  Director, 
Caltrans,  120  South  Spring  Street.  Los 
Angeles,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Bednar,  Chief,  District 
Operations  *‘B”,  Federal  Highway 
Administration,  980  9th  Street, 
Sacramento,  California  95814-2724, 
Telephone:  (916)  551-1310. 

SUPPLEMENTARY  INFORMATION:  The  Final 
Environmental  Impact  Statement 
(FHWA-CA^S-74-15-F)  for  the  Route 
710  project  identified  the  Meridian 
Variation  Alignment  as  the  preferred 
alternative.  Tihe  FHWA  approved  the 
Final  EIS  on  March  2, 1992,  as  adequate 
for  public  disclosiire  of  information  on 
the  preferred  alternative  and  all 
reasonable  alternatives  considered, 
regarding  potential  impacts  and 
proposed  mitigation,  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA).  However,  because  of  the 
controversy  surrounding  the  project  and 
the  magnitude  of  the  impacts  relating  to 
potential  community  disruption, 
residential  relocation,  business 
relocation,  and  harm  to  cultural 
resources,  an  Enhancement  and 
Mitigation  Committee  was  established 
to  develop  more  comprehensive 
mitigation  and  enhancement  measures 
to  further  reduce  the  impacts  of  the 
preferred  alternative. 

The  Committee  met  thirteen  times 
between  September  9. 1992  and  the 
final  meeting  on  April  29, 1993.  The 
focus  of  the  Committee  was  on  both  the 
mitigation  and  enhancement  measures 
mentioned  in  the  Final  EIS  and  on 
identification  and  development  of 
appropriate  additional  enhancement 
opportrmities  which  will  minimize  the 
^ility’s  “footprint”  and  other  impacts 
throu^  the  environmentally  and 
historically  sensitive  areas  the  project 
traverses.  The  Committee  has 
formalized  its  recommendations  in  a 
Final  Report  prepared  for  the  FHWA 
and  Caltrans  which  is  now  available  for 
review  in  the  clerk’s  offices  of  the  cities 
of  Alhambra,  South  Pasadena,  Los 
Angeles  and  Pasadena,  California.  It  is 
the  intent  of  FHWA  to  consider  all 
recommendations  of  the  committee, 
along  with  comments  provided  by 
Caltrans  and  the  public,  in  the 


preparation  of  the  Record  of  Decision 
for  the  project. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
F^eral  programs  and  activities  apply  to  this 
program) 

(23  U.S.C  315;  49  CFR  1.48) 

Issued  on;  July  2, 1993. 

Rogw  Borg, 

Division  Administrator,  Sacramento, 
California. 

(FR  Doc.  93-16222  Filed  7-8-93;  8:45  am) 
BiUJNQ  CODE  4ei»-22-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

Date:  July  2, 1993 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treastiry  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 
Form  Number:  IRS  Form 
Type  of  Review:  New  collection 
Title:  Consent  To  Extend  the  Time  To 
Assess  Tax  Under  Section  367 — Gain 
Recognition  Agreement 
Description:  Form  8838  is  used  to 
extend  the  statute  of  limitations  for 
U.S.  persons  who  transfer  stock  or 
securities  to  a  foreign  corporation. 

The  form  is  filed  when  the  transferor 
makes  a  gain  recognition  agreement. 
This  agreement  allows  the  transferor 
to  defer  the  payment  of  tax  on  the 
transfer.  The  I^  uses  Form  8838  so 
that  it  may  assess  tax  against  the 
transferor  after  the  expiration  of  the 
original  statute  of  limitations. 
Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
-  profit 

Estimated  Number  of  Respondents/ 
Recordkeeper:  1,000 
Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping . 2  hours,  38  minutes 


Learning  about  the  law  or  the  form . 1 

hour,  34  minute: 

Preparing  the  form . 2  hours.  36  minutes 

Copying,  assembling,  and  sending  the 

form  to  the  IRS . 16  minutes 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,060  hours 
OMB  Number:  1545-1309 
Form  Number:  IRS  Form  1040PC 
Type  of  Review:  Revision 
Title:  U.S.  Individual  Income  Tax 
Return  1040PC  Format 
Description:  Form  1040PC  is  a 
computer-generated  tax  return  answer 
sheet  format  prepared  by  tax 
preparation  software.  'The  1040PC  is 
an  dtemative  method  of  filing  Form 
1040.  It  will  offer  direct  deposit  for 
taxpayers  to  have  their  refunds 
deposited  into  their  personal  savings 
or  checking  accoimts  by  electronic 
funds  transfer.  It  will  also  generate  a 
preprinted  payment  voucher  for  use 
when  payment  is  due  to  the  IRS. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 
6,500,000 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes 
Frequency  of  Response;  Annually 
Estimated  Total  Reporting  Burden: 
1,625,000  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224 
OMB  Reviewer:  Milo  Sunder^uf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  93-16298  Filed  7-6-93;  8:45  am) 

BiLUNQ  CODE  4S30-01-P 


Office  of  Thrift  Supervision 
[AC-28:  OTS  No.  0034] 

CoKiperative  Savings  Bank, 
Lynchburg,  Virginia;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  June 
29, 1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Co¬ 
operative  Savings  Bank,  Lynchburg, 
Virginia  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1776  G  Street,  NW., 
Washington,  DC  20552,  and  the 
Southeast  Regional  Office,  Office  of 
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Thrift  Supervision,  1475  Peachtree 
Street,  NE.,  Atlanta.  Georgia  30309. 
Dated:  July  2, 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

(FR  Doc.  93-16204  Filed  7-6-93;  8:45  am] 
■ajJNQ  CODE  C720-01-M 


[AC-27:  OTS  No.  2267] 

Fox  Cities  Bank,  F.S.B.,  Neenah, 
Wisconsin:  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  June 
28, 1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Fox  Cities 
Bank,  F.S.B.,  Neenah,  Wisconsin  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Offtce  of 
Thrift  Supervision,  1776  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  Wacker  Drive,  Suite 
800,  Chicago,  Illinois  60601-4360. 

Dated:  July  2, 1993. 


By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

IFR  Doc.  93-16205  Filed  7-6-93;  8:45  am] 
MLUNa  CODE  srao-oi-M 


(AC-26:  OTS  No.  5064] 

Glenway  Loan  and  Depoalt  Company, 
Cincinnati,  Ohio;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  Jime 
25, 1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Clenway 
Loan  and  Deposit  Company,  Cincinnati, 
Ohio,  to  convert  to  the  stodc  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1776  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive, 
Suite  800,  Chicago,  Illinois,  60601- 
4360. 

Dated:  July  2, 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  93-16206  Filed  7-6-93;  8:45  am] 
BILUNQ  CODE  e720-01-M 


UNITED  STATES  COMMISSION  ON 
IMPROVING  THE  EFFECTIVENESS  OF 
THE  UNITED  NATIONS 

MMting 

AGENCY:  United  States  Commission  on 
Improving  the  Effectiveness  of  the 
United  Nations. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  purpose  of  this  meeting 
is  to  discuss  the  Commission’s  final 
report  and  to  conduct  other  Commission 
business.  The  meeting  is  open  to  the 
public. 

OATES:  July  26, 1993, 10  a.m.  to  3:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  2222  of  the  Rayhum  House  Office 
Building,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  O’Leary,  Administrative 
Officer,  1825  Coimecticut  Avenue.  Ste. 
1011,  Washington.  DC  20009:  (202)  673- 
5012;  telefax:  (202)  673-5007. 

Dated:  July  6, 1993. 

Gregory  Wierzynsld, 

Executive  Director. 

[FR  Doc.  93-16248  Filed  7-6-93;  8:45  am) 
Btumo  CODE  ES20-BS-«I 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  ‘taovemment  in  the  Sunshirw  Acf  (Pub. 
L  94-409)  5  U.S.C.  552b(eK3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM  ^ 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  58  FR  36250,  July  6, 
1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Thursday,  July 
8, 1993. 

CHANGES  IN  THE  MEETING:  Deletion  of  the 
following  open  item(s)  from  the  agenda: 

Publication  for  comment  of  proposed 
amendments  to  Regulation  DD  (Truth  in 
Savings)  regarding  calculation  of  the  annual 
percentage  yield  for  certain  time  accounts. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  July  6, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-16375  Filed  7-6-93;  4:30  pm) 
BIUJNO  CODE  e210-01-a  , 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
July  14, 1993. 


PLACE;  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Publication  for  comment  of  proposed 
amendments  to  Regulation  DD  (Truth  in 
Savings)  regarding  (a)  calculation  of  the 
annual  percentage  yield  for  certain  time 
accouirts,  and  (b)  advertisements  of  certain 
bonus  programs. 

2.  Proposed  change  in  the  Fedwire  funds 
transfer  service  operating  hotirs.  (Proposed 
earlier  for  public  comment;  Docket  No.  R- 
0778) 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board’s 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  tiling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  July  7, 1993. 

Jeimifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-16401  Filed  7-7-93;  10:37  am] 
BiLUNG  CODE  8210-01-# 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 
a.m.,  Wednesday,  July  14, 1993, 
following  a  recess  at  the  condusion  of 
the  open  meeting. 

"  PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20tb  and  21st  Streets, 
N.W.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATX)N: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  7, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-16402  Filed  7-7-93;  10:37  am) 
MLLINQ  CODE  S210-01-# 


Friday 

July  9,  1993 


Part  II 

Department  of  Justice  ' 

Office  of  the  Attorney  General 
28  CFR  Part  36 

Architectural  and 
Transportation  Barriers 
Compliance  Board 

36  CFR  Part  1191 

Department  of 
Transportation 

Office  of  the  Secretary 
49  CFR  Part  37 


Americans  With  Disabilities  Act 
Accessibility  Guidelines;  Detectable 
Warnings;  Proposed  Rule 
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DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 

28  CFR  Part  36 
[Ordw  No.  1746-66] 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Part  1101 
[Docket  93-3] 

RiN  3014-AA15 

DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  37 

Americans  With  Disabilities  Act 
Accessibility  Guidelines;  Detectable 
Warnings 

AGENCIES:  Architectural  and 
Transportation  Barriers  Compliance 
Board,  Department  of  Justice,  and 
Department  of  Transportation. 

ACTION:  Joint  notice  of  proposed 
rulemaldng. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  plans  to  conduct 
additional  research  on  detectable 
warnings  at  curb  ramps  and  hazardous 
vehicular  areas  in  response  to  potential 
safety  concerns  raised  by  organizations 
representing  individuals  with 
disabilities  and  entities  covered  by  the 
Americans  with  Disabilities  Act  of  1990. 

The  Access  Board,  the  Department  of 
Justice,  and  the  Department  of 
Transportation  propose  to  suspend 
temporarily  certain  requirements  for 
detectable  warnings  in  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG)  until  January  26, 
1995  while  the  research  is  conducted. 
OATES:  Comments  should  be  received  by 
September  7, 1993.  Comments  received 
after  this  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  General  Counsel, 
Architectural  and  Transportation 
Barriers  Compliance  Board,  1331  F 
Street  NW.,  suite  1000,  Washington,  DC 
20004-1111.  The  Access  Board  will 
provide  copies  of  all  comments  received 
to  the  Department  of  Justice  and  the 
Department  of  Transportation. 

^mments  will  be  available  for 
inspection  at  the  above  address  horn  9 
a.m.  to  5:30  p.m.  on  regular  business 
days. 

This  document  is  available  in  the 
following  alternate  formats;  cassette 


tape,  braille,  large  print,  and  computer 
disc.  Copies  may  be  obtained  from  the 
Access  Board  by  calling  (202)  272-5434 
(voice)  or  (202)  272-5449  (TDD).  The 
document  is  also  available  on  electronic 
bulletin  board  from  the  Department  of 
Justice  at  (202)  514-6193. 

FOR  FURTHER  INFORMATION  CONTACT: 
Access  Board:  James  J.  Raggio,  General 
Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street  NW.,  suite  1000, 
Washington,  DC  20004-1111. 

Telephone  (202)  272-5434  (voice)  or 
(202)  272-5449  (TDD). 

Department  of  Justice:  Stewart  B. 
One^ia,  Chief,  Crordination  and 
Review  Section.  Qvil  Rights  Division. 
Department  of  Justice,  Post  Office  Box 
66118,  Washington,  DC  20035. 
Telephone  (202)  307-2222  (voice  or 
TDD). 

Department  of  Transportation:  Robert 
C.  Ashby,  Deputy  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation.  400  7th  Street  SW., 
room  10424,  Washington,  DC  20590. 
Telephone  (202)  366-9306  (voice)  or 
(202)  755-7687  (TDD). 

The  telephone  numbers  listed  above 
are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

The  Americans  with  Disabilities  Act 
of  1990  (ADA)  prohibits  discrimination 
on  the  basis  of  disability  in 
emplojrment.  State  and  local 
government  programs,  public 
transportation,  public  accommodations, 
and  telecommunications.  Under  section 
504  of  the  ADA,  the  Access  Board  is 
responsible  for  issuing  guidelines  to 
assist  the  Department  of  Justice  and  the 
Department  of  Transportation  in 
establishing  accessibility  standards  for 
certain  titles  of  the  Act.'  The  Access 
Board  has  carried  out  its  responsibility 
and  issued  the  Americans  with 
Disabilities  Act  Accessibility  Guidelines 
(ADAAG)  in  July  1991.  See  36  CFR  part 
1191.  ADAAG  contains  scoping 
provisions  and  technical  specifications 


'  The  Accsm  Board  U  as  independent  Federal 
agenqr  established  by  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended,  whose 
primary  mission  is  to  promote  accessibility  for 
individuals  with  disabilities.  The  Access  Board 
consists  of  25  members.  Thirtemi  are  appointed  by 
the  President  from  among  the  public,  a  majority  of 
whom  are  required  to  be  individuals  with 
disabilities.  The  other  twelve  are  heads  of  the 
following  Federal  agencies  or  their  designees  whose 
positions  are  Executive  Level  IV  or  above;  The 
Departments  of  Health  and  Human  Services, 
Education,  Transportation,  Housing  and  Urban 
Development,  Labor,  Interior,  Defense,  Justice, 
Veterarts  ABurs,  and  Commorce;  Gmiaal  Services 
Administration;  and  United  States  Postal  Service. 


for  making  those  elements  and  spaces 
that  typically  comprise  a  building  or 
facility  and  its  surrounding  site  readily  ^ 
accessible  to  and  usable  by  individuals 
with  disabilities.  ADAAG  is  to  be 
applied  diuing  the  design,  construction, 
and  alteration  of  buildings  and  facilities 
to  the  extent  required  by  regulations 
issued  by  the  Department  of  Justice  and 
the  Department  of  Transportation  which 
are  responsible  for  implementing  certain 
titles  of  the  ADA. 

Under  the  Department  of  Justice's 
regulations  implementing  title  m  of  the 
ADA.  newly  constructed  and  altered 
places  of  public  accommodation  and 
commercial  facilities  are  reouired  to 
comply  with  ADAAG,  whicm  is  adopted 
as  an  appendix  to  the  regulations.  Sm 
28  CFR  36.406.  State  and  local 
government  programs  covered  by  title  n 
of  the  ADA  currently  have  the  option  of 
applying  ADAAG  or  the  Uniform 
Federal  Accessibility  Standards  (UFAS) 
when  constructing  or  altering  buildings 
or  facilities.  See  28  CFR  35.151.  The 
Department  of  Justice  is  considering 
adopting  ADAAG  as  the  single 
accessibility  standard  for  newly 
constructed  and  altered  State  and  local 
government  buildings  and  facilities  and 
will  be  issuing  a  separate  notice  of 
proposed  rulemaking  on  this  issue  in 
the  future. 

Under  the  Department  of 
Transportation's  ADA  regulations, 
public  entities  are  required  to  comply 
with  ADAAG,  which  is  adopted  as  an 
appendix  to  the  regulations,  when 
constructing  or  altering  transportation 
facilities.  S^  49  CFR  37.9,  37.41,  and 
37.43.  Existing  intercity  rail  stations  and 
key  stations  in  rapid,  light,  and 
commuter  rail  systems  are  also  required 
to  comply  with  certain  ADAAG 
requirements.  See  49  CFR  37.47,  37.51, 
and  37.55. 

Detectable  Warnings 

Congress  directed  the  Access  Board  to 
specifically  address  the  area  of 
communication  accessibility  for 
individuals  with  sensory  impairments 
when  developing  ADAAG.  See  H.  Rapt. 
101-485,  pt.  2.  at  139;  S.  Rept.  101-116, 
at  87.  The  Access  Board  included 
requirements  for  text  telephones, 
volume  control  telephones,  assistive 
listening  systems,  and  visual  alarms  in 
ADAAG  for  individuals  who  are  deaf  or 
have  a  hearing  loss.  The  Access  Board 
also  included  requirements  for  building 
signage  and  detectable  warnings  in 
ADAAG  for  individuals  who  are  blind 
or  have  low  vision. 

A  detectable  warning  is  a 
standardized  feature  built  in  or  applied 
to  a  walking  surface  to  warn  individuals 
with  vision  impairments  of  hazards  on 
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8  circulation  path.  ADAAG  4.29.2 
specifies  that  detectable  warnings 
consist  of  small  truncated  domes  at 
closely  spaced  intervals  and  contrast 
visually  with  adjacent  walking  surfaces. 
Detectable  warnings  used  on  interior 
walking  surfaces  must  also  contrast  in 
resilience  or  in  sound  when  contacted 
by  a  cane. 

ADAAG  requires  that  detectable 
warnings  be  provided  at  the  following 
locaticms; 

•  Curb  ramps  (ADAAG  4.7.7); 

•  Hazardous  vehicular  areas  (Le., 
where  walks  cross  at  ad)<^  vriiicular 
ways  and  there  are  no  curbs,  railings,  or 
other  elements  separating  the  pedestrian 
and  vehicular  areas)  (ADAAG  4.29.5); 

•  Reflecting  pool  edges  that  are  not 
protected  by  railii^,  walls,  or  curbs  - 
(ADAAG  4.29.6);  and 

•  Platform  edges  in  train  staticms  that 
are  not  protected  by  platform  screens  or 
guard  rails  (ADAAG  10.3.1(8)). 
Detectable  warnings  are  intended  to  give 
advance  notice  to  individuals  with 
vision  impairments  that  they  are 
approaching  a  potentially  dangerous 
area  and  that  they  should  proceed  with 
caution.  A  technical  assistance  bulletin 
providing  additional  information  on 
detectable  warnings  is  available  from 
the  Access  Board. 

When  the  Access  Board  proposed  to 
include  requirembnts  for  detectable 
warnings  in  ADAAG,  it  received  a  large 
number  of  comments  both  for  and 
against  the  proposal  from  individuals 
who  are  blind  and  their  organizations. 
Those  who  supported  the  proposal 
asserted  that  individuals  who  are  blind 
are  exposed  to  greater  risk  of  injury 
where  there  is  no  curb,  railing,  or  other 
element  separating  pedestrian  and 
vehicular  areas.  They  viewed  detectable 
warnings  as  an  effective  means  of 
alerting  individuals  who  are  blind  of 
hazards  on  a  circulation  path  that  might 
otherwise  go  unnoticed  and  result  in 
serious  injury.  Those  who  opposed  the 
proposal  questioned  whether  detectable 
warnings  are  really  needed.  They 
asserted  that  individuals  who  are  blind 
can  readily  detect  dangers  in  the  built 
environment  by  proper  use  of  the  long 
white  cane  or  a  guide  dog.  They  viewed 
detectable  warnings  as  unnecessary, 
interfering  with  normal  cane  use,  and 
posing  hazards  to  others. 

The  Access  Board  was  concerned 
about  the  safety  of  individuals  with 
vision  impairments  and  retained  the 
requirements  for  detectable  warnings  at 
the  locations  described  above  when  the 
final  rule  was  issued  in  July  1991.  See 
56  FR  35408,  35437-38  (July  26, 1991). 
The  Access  Board  relied  on  studies 
which  showed  the  small  truncated 


dome  pattern  to  be  an  elective 
detectable  warning  along  the  platform 
edges  of  train  stations.  Sm  ‘Tactile 
Warnings  to  Promote  Safety  in  the 
Vicinity  of  Transit  Platform  Edges," 

Urban  Mass  Transportation 
Administration  (1987);  ‘Tathfinder 
Tactile  Tile  Demonstration  Test 
Project,”  Metro-Dade  Transit  Agency 
(1988). 

Since  ADAAG  was  issued  in  July 
1991,  several  developments  have  caused 
the  Access  Board  to  further  consider  the 
requirements  for  detectable  warnings.  In 
May  1992,  the  Access  Board  published 
in  &e  Federal  Register  an  ADA  research 
agenda  listing  areas  where  research  and 
study  is  needed  to  further  develop  and 
refine  ADAAG.  See  57  FR  20360  (May 
12, 1992).  Public  comments  were 
requested  on  the  ADA  research  agenda, 
including  recommendations  for 
prioritizing  areas  and  identifying 
additional  areas  for  research.  M^y  of 
those  who  commented  on  the  ADA 
research  agenda  urged  the  Access  Board 
to  conduct  additional  research  on 
detectable  warnings,  including  whether 
they  are  actually  needed  by  individuals 
with  vision  impairments;  whether  they 
pose  potential  safety  hazards  for  others; 
and  their  durability  and  maintainability, 
especially  imder  certain  climatic 
conditions  (e.g.,  snow  and  ice.  and  the 
need  for  snow  and  ice  removal).  A 
national  organization  representing 
individuals  with  disabilities  expressed 
specific  concern  about  detectable 
warnings  at  curb  ramps  interfering  with 
the  ability  of  wheelchair  users  and  other 
individuals  with  mobility  impairments 
to  safely  negotiate  the  sloped  surfaces. 
Other  disability  organizations  and 
individuals  with  mobility  impairments 
have  also  shared  this  concern  with  the 
Access  Board  through  letters  end 
testimony  given  at  public  fonims. 

In  July  1992,  the  Access  Board 
approv^  a  proposed  rule  that  added 
several  new  sections  to  ADAAG  for 
certain  State  and  local  government 
facilities.  See  57  FR  60612  (December 
21, 1992).  Among  the  facilities  covered 
by  the  proposed  rule  are  sidewalks  and 
other  site  improvements  constructed  or 
installed  in  the  public  right-of-way  by  or 
on  behalf  of  a  State  or  local  government. 
In  certain  limited  situations,  the 
proposed  rule  would  permit  sidewalk 
cmb  ramps  to  have  a  steeper  slope  than 
normally  allowed  imder  ADAAG  where 
there  is  no  level  area  at  an  intersection; 
the  adjoining  roadway  slope  equals  or 
exceeds  1:12;  and  a  level  landing  at  the 
top  of  the  curb  ramp,  or  a  parallel  curb 
ramp,  cannot  be  provided  due  to 
existing  physical  or  site  constraints.  See 
proposed  ADAAG  14.2.5  (4)  Exception 
2.  Realise  of  the  concerns  expressed 


about  detectable  warnings  interfering 
with  the  ability  of  wheelchair  users  and 
other  individuals  with  mobility 
impairments  to  safely  negotiate  sloped 
surf^s  and  the  steeper  sidewalk  curb 
ramps  permitted  under  the  proposed 
rule,  the  Access  Board  decided  to 
reserve  the  section  on  detectable 
warnings  for  sidewalk  curb  ramps 
pending  further  study  of  the  issue.’  See 
proposed  ADAAG  14.2.5  (7). 

Also  in  July  1992,  several  transit 
agencies  submitted  a  petition  for 
rulemaking  to  the  Department  of 
Transportation  and  the  Access  Board 
requesting  changes  to  various 
requirements  regarding  key  stations  cm 
existing  rail  systems,  including 
detectable  warnings.’  The  Department 
of  Transportation  reaffirmed  the  utility 
of  detectable  warnings  as  a  safety 
feature  for  individuals  with  vision 
impairments  using  transit  stations,  but 
recognized  that  transit  agencies  may 
have  legitimate  concerns  regarding  how 
best  to  apply  detectable  warning 
materials  to  existing  station  pladorms  in 
a  retrofit  situation  since  the  choice  of 
materials  is  more  limited  than  in  new 
construction  or  alterations. 
Consequently,  the  Department  of 
Transportation  proposed  to  extend  the 
date  for  transit  agencies  to  complete  the 
installation  of  detectable  warnings  along 
the  platform  edges  of  key  stations  from 
July  28, 1993  until  January  26, 1995.  See 
57  FR  54210  (November  17, 1992). 

In  November  1992,  the  International 
Mass  Retail  Association  (IMRA),  which 
represents  discount  department  stores, 
warehouse  stores,  catalog  showroom 
stores,  home  building  supply  centers, 
and  other  retail  establishments, 
submitted  a  petition  for  rulemaking  to 
the  Access  Board  and  the  Department  of 


*  The  Access  Board  initially  planned  to  request 
information  on  post-construction  evaluations  of 
sidewalk  curb  ramps  with  detectable  warnings  and 
possible  alternate  locations  for  placement  of 
detect^le  warnings  (e.g.,  lev^  landings  at  the  top 
of  curb  ramps,  landings  at  the  bottom  of  parallel 
curb  ramps)  in  the  preamble  to  the  proposed  rule 
for  State  and  local  government  facilities.  Since  the 
Access  Board  subsequently  decided  to  issue  this 
notice  of  proposed  rulemaking  regarding  detectable 
warnings,  the  information  is  sought  in  this 
document  under  the  section  headed  ‘'Request  for 
Additional  Information." 

’  The  transit  agencies  requested  that  dm 
requirements  for  detectable  warnings  along 
platform  edges  of  key  stations  and  communicadons 
requirements  for  incUviduals  with  hearing 
impairments  be  postponed  inde&nitely.  The  transit 
agencies  also  requested  changes  to  the  definidon  of 
"extraordinarily  expmsive"  work  to  make  key 
stations  comply  with  ADA  requirements  and 
“grandfathering"  provisions  for  stations  made 
accessible  before  the  ADA  was  enacted.  The 
Department  of  Transportation  and  the  Access  Board 
did  not  grant  these  requests. 
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Jiistice  regarding  detectable  warnings.  * 
IMRA  members  operate  over  40,000 
retail  stores  nationally.  According  to 
IMRA,  about  two-thirds  of  its  members 
have  raised  sidewalks  with  curb  ramps 
in  front  of  their  store  entranceways  to 
separate  pedestrian  from  vehicular 
areas.  The  other  third,  which  includes 
large  home  building  supply  companies 
and  warehouse  clubs,  have  no  curbs  or 
railings  in  front  of  their  store 
entranceways.  Rather,  the  entranceways 
are  at  the  same  grade  as  the  vehicular 
areas  so  that  customers  can  take  large 
shopping  carts  to  their  cars  or  utilize  a 
loading  zone  along  the  entire  length  of 
the  store  front.  Under  ADAAG, 
detectable  warnings  would  have  to  be 
placed  on  the  curb  ramps  and  along  the 
curbless  entranceways  to  the  stores. 
IMRA  asserted  that  placing  detectable 
warnings  at  these  locations  will  create  a 
potentially  hazardous  condition  for 
individuals  with  mobility  impairments, 
as  well  as  persons  without  disabilities, 
including  children,  women  who  wear 
high  heels,  and  elderly  persons.  IMRA 
contended  that  there  are  significant 
differences  between  retail  stores  and 
train  stations  (e.g.,  use  of  heavily-loaded 
shopping  carts,  customer  speed  and 
expectations,  degree  of  parental 
supervision  over  children)  that  make  it 
inappropriate  to  extrapolate  the  results 
of  research  conducted  on  detectable 
warnings  along  transit  platform  edges  to 
the  retail  shopping  setting.  IMRA  also 
noted  that  the  American  National 
Standard  Institute’s  (ANSI)  All 7 
Committee  deleted  provisions  for 
detectable  warnings  from  the  final  draft 
of  its  revised  A  117.1  standard. 

IMRA  requested  that  the  Access  Board 
conduct  additional  research  that 
specifically  focuses  on  the  safety, 
durability,  and  maintainability  of 
detectable  warnings  at  curb  ramps,  retail 
shopping  centers,  and  other  exterior 
sites  with  high  pedestrian  trafiic  such  as 
at  hotel  entrances  and  on  college 
campuses.  IMRA  further  requested  that 
the  Access  Board  and  the  Department  of 
Justice  suspend  the  ADAAG 
requirements  for  detectable  warnings  at 
cu^  ramps  and  hazardous  vehicular 
ways  until  these  concerns  are  addressed 
by  the  research. 


*  IMRA  originally  sulxnitted  a  petition  for 
rulemaking  to  the  Access  Board  in  July  1992  which 
raised  concerns  about  detectable  warnings  being 
installed  along  accessible  routes  in  parking  lots. 

The  AcceM  Board  subsequently  published  a 
technical  assistance  bulletin  responding  to 
frequently  asked  questions  about  detec^le 
warnings  which  clarified  that  detectable  warnings 
should  not  be  installed  as  wayfinding  aids  through 
a  parking  lot  IMRA  submitted  an  amended  petition 
in  November  1992  udiich  clarified  its  other 
concerns  about  detectable  warnings. 


Proposed  Common  Rule 

As  discussed  above,  the  Access  Board 
relied  on  studies  involving  the 
installation  of  detectable  warnings  along 
transit  platform  edges  when  it  issued 
ADAAG.  The  studies  showed  that  the 
small  truncated  dome  pattern  was  an 
effective  detectable  warning  at  these 
locations  and  did  not  indicate  any 
significant  safety  concerns  for  other  user 
groups.  The  small  truncated  dome 
pattern  has  been  used  as  a  detectable 
warning  along  the  full  length  of  transit 
platform  edges  in  the  Bay  Area  Rapid 
Transit  (BART)  system  for  five  years  and 
is  safely  negotiated  by  individuals  with 
mobility  impairments,  as  well  as 
persons  without  disabilities. 

In  light  of  the  potential  safety 
concerns  that  have  been  raised  by  both 
organizations  of  individuals  with 
disabilities  and  entities  covered  by  the 
ADA  regarding  application  of  detectable 
warnings  to  cuih  ramps  and  hazardous 
vehicular  areas  in  retail  shopping  and 
other  settings,  the  Access  Board  plans  to 
conduct  additional  research  on 
detectable  warnings  at  these  locations. 
See  notice  announcing  the  Access 
Board’s  research  priorities  for  fiscal 
years  1993  and  1994  published 
elsewhere  in  today’s  Federal  Register. 

In  addition  to  examining  potential 
safety  concerns,  the  Access  Board  will 
evaluate  the  need  or  lack  of  need  for 
detectable  warnings  by  individuals  with 
vision  impairments,  and  durability  and 
maintainability  issues.  The  Access 
Board  expects  that  the  research  will 
provide  the  additional  technical 
information  needed  to  determine 
whether  any  changes  in  the  ADAAG 
requirements  for  detectable  warnings 
are  justified.  In  the  meantime,  the 
Access  Board  believes  that,  because  of 
the  potential  safety  concerns  that  have 
been  raised  about  the  use  of  detectable 
warnings  in  settings  other  than  along 
transit  platform  edges,  it  would  be  in 
the  public  interest  to  suspend 
temporarily  until  January  26, 1995  the 
requirements  for  detectable  warnings  at 
cu^  ramps  (ADAAG  4.7.7);  hazardous 
vehicular  areas  (ADAAG  4.29.5);  and 
reflecting  pools  (ADAAG  4.29.6)  while 
the  reseai^  is  conducted.  The 
requirements  for  detectable  warnings 
along  platform  edges  of  train  stations 
(ADAAG  10.3.1  (8))  are  not  affected  by 
this  proposed  rule.” 


*  As  discussed  earlier  in  this  document,  the 
Department  of  Transportation  issued  a  notice  of 
proposed  rulemaking  in  November  1992  to  extend 
the  date  for  transit  agencies  to  complete  the 
installation  of  detectable  %vamings  along  platform 
edges  of  key  stations  until  January  26, 1995.  See  57 
FR  54210  (November  17, 1992).  Neither  the 
Department  of  Transportation's  November  1992 
proposed  rule  nor  this  proposed  rule  relieves  transit 


As  discussed  in  the  introduction  to 
this  document,  the  Department  of 
Justice  and  the  Department  of 
Transportation  have  adopted  ADAAG  as 
an  appendix  to  their  regulations 
implementing  certain  titles  of  the  ADA. 
The  Department  of  Justice  and  the 
Department  of  Transportation  join  in 
this  rulemaking  and  propose  to  adopt  in 
their  respective  regulations  a  common 
rule  to  suspend  temporarily  the 
requirements  for  detectable  warnings  at 
the  locations  discussed  above.  For 
purposes  of  the  Department  of 
Transportation  regulations,  the 
temporary  suspension  would  apply  to 
curb  ramps  and  curbless  sidewalks 
serving  entranceways  to  transit  facilities 
and  ancillary  areas  on  the  site  such  as 
parking  lots,  “kiss  and  rides’’,  and  bus 
stops.  Comments  on  this  proposed  rule 
should  be  sent  to  the  Access  Board  at 
the  address  listed  at  the  beginning  of 
this  document.  The  Access  Board  will 
provide  copies  of  all  comments  received 
to  the  Department  of  Justice  and  the 
Department  of  Transportation. 

Request  for  Additional  Information 

In  addition  to  comments  on  this 
proposed  rule,  the  Access  Board  is 
interested  in  receiving  information 
about  research  activities  and  studies 
relating  to  detectable  warnings, 
including: 

•  Need  or  lack  of  need  for  detectable 
warnings; 

•  Data  on  accidents  or  injuries 
relating  to  the  absence  or  presence  of 
detectable  warnings; 

•  Post  construction  evaluations  of 
detectable  warnings  installed  at  curb 
ramps  and  hazardous  vehicular  areas  at 
various  sites  (e.g.,  retail  stores,  hotels, 
and  college  campuses); 

•  Durability  and  maintainability 
under  various  climatic  conditions  (e.g., 
snow  and  ice,  and  the  need  for  snow 
and  ice  removal); 

•  Alternate  designs  for  detectable 
warnings  and  alternate  materials  for 
detectable  warnings;  and 

•  Alternate  locations  for  placement  of 
detectable  warnings  at  crirb  ramps  (e.g., 
level  landings  at  the  top  of  curb  ramps, 
landings  at  die  bottom  of  parallel  curb 
ramps). 

Regulatory  Analyses  and  Notices 

The  Access  Board,  the  Department  of 
Justice,  and  the  Department  of 
Transportation  have  independently 
determined  that  this  proposed  rule  is 
not  a  major  rule  under  Executive  Order 
12291.  Accordingly,  a  regulatory  impact 
analysis  is  not  required.  It  is  a 


agencies  frnm  providing  detectable  warnings  on. 
newly  constructed  or  altered  transit  platforms. 
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significant  rule  under  the  Department  of 
Transportation’s  Regulatory  Policies  and 
Procedures  since  it  amends  the  agency’s 
ADA  regulations,  which  are  a  significant 
rule.  The  Department  of  Transportation 
expects  the  economic  impacts  to  be 
minimal  and  has  not  prepared  a  full 
re^latory  evaluation. 

The  Access  Board,  the  Department  of 
Justice,  and  the  Department  of 
Transportation  hereby  independently 
certify  that  this  proposed  nue  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

The  Access  Board,  the  Department  of 
Justice,  and  the  Department  of 
Transportation  have  also  independently 
determined  that  there  are  no  Federalism 
impacts  sufficient  to  warrant  the 
preparation  of  a  Federalism  assessment 
under  Executive  Order  12612. 

Text  of  Proposed  Common  Rule 

The  text  of  the  proposed  common  rule 
appears  below. 

S _ .___Temporary  auapenaion  of 

certain  detectable  warning  requirements. 

The  detectable  warning  requirements 
contained  in  sections  4.7.7, 4.29.5,  and 
4.29.6  of  appendix  A  to  this  part  are 
suspended  temporarily  imtil  January  26, 
199S. 

Adoption  of  Proposed  Common  Rule 

The  agency  specific  proposals  to 
adopt  the  common  rule,  which  appears 
at  the  end  of  the  common  preamble,  are 
set  forth  below. 

DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  36 

List  of  Subjects  in  28  CFR  Part  36 

Administrative  practice  and 
procedure.  Alcoholism.  Buildings  and 
facilities.  Business  and  Industry,  Civil 
rights.  Consumer  protection,  Dimg 
abuse.  Historic  preservation;  Individuals 
with  disabilities.  Reporting  and 
recordkeeping  requirements. 


Authority  and  Issuance 

By  the  authority  vested  in  me  as 
Attorney  General  by  28  U.S.C.  509, 510; 

5  U.S.C.  301;  and  42  U.S.C  12186(b). 
and  for  the  reasons  set  forth  in  the 
common  preamble,  part  36  of  chapter  I 
of  title  28  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  36-NONDISCRIM)NATION  ON 
THE  BASIS  OF  DISABILITY  BY  PUBUC 
ACCOMMODATIONS  AND  IN 
COMMERCIAL  FACILITIES 

1.  The  authority  citation  for  28  CFR 
part  36  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  28  U.S.C  509, 

510;  42  U.S.C  12186(b). 

2.  Section  36.407  is  added  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Dated:  June  7, 1993. 

Janet  Reno, 

Attorney  General. 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Part  1191 

List  of  Subjects  in  36  CFR  Part  1191 

Buildings  and  facilities.  Civil  rights. 
Individuals  with  disabilities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  1191  of  title  36 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1191— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDEUNES  FOR 
BUILDINGS  AND  FACILITIES 

1.  The  authority  citation  for  36  CFR 
part  1191  is  revis^  to  read  as  follows: 

Authority:  Americans  With  Disabilities  Act 
of  1990  (42  U.S.C  12204). 

2.  The  appendix  to  part  1191  is 
redesignated  as  appendix  A  to  part  1191 


and  the  heading  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  1191 — Americans 
With  Disabilities  Act  (ADA) 

Accessibility  Guidelines  for  Buildings 
and  Facilities 

3.  Section  1191.2  is  added  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Authorized  by  vote  of  the  Access  Board  on 
November  18, 1992. 

Kathleen  K.  Parker, 

Chairman,  Architectural  and  Transportation 
Barriers  Qtmpiiance  Board. 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  37 

List  of  Subjects  in  49  CFR  Part  37 

Buildings  and  facilities.  Buses,  Civil 
rights.  Individuals  with  disabilities. 
Mass  transportation.  Railroads, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  37  of  title  49  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  37— TRANSPORTATION 
SERVICES  FOR  INDIVIDUALS  WITH 
DISABILITIES  (ADA) 

1.  The  authority  citation  for  49  CFR 
part  37  continues  to  read  as  follows: 

Authority:  Americans  With  Disabilities  Act 
of  1990  (42  U.S.C  12101-12213):  49  U.S.C. 
322. 

2.  Section  37.15  is  added  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Dated:  March  31, 1993. 

Federico  Pena, 

Secretary  of  Transportation . 

(FR  Doc.  93-15942  Filed  7-8-93;  8:45  am) 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Americans  With  Disabilities  Act 
Research  Priorities  for  Fiscal  Years 
1983  and  1994 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  announces  its 
Americans  with  Disabilities  Act 
research  priorities  for  fiscal  years  1993 
and  1994.  The  Access  Board  will 
sponsor  research  on  detectable 
warnings;  technical  requirements  for 
ramps:  clear  floor  space,  maneuvering 
clearances  and  reacm  ranges  for 
individuals  using  power  wheelchairs 
and  three-wheelM  scooters:  and  public 
information  for  individuals  with 
cognitive  disabilities.  The  research  is 
intended  to  evaluate  the  effectiveness  of 
existing  accessibility  guidelines  and  to 
provide  a  basis  for  new  gmdelines. 
Regulatory  impact  analyses  will  also  be 
prepared  for  planned  rulemaking  in  the 
areas  of  recreational  facilities,  outdoor 
developed  areas,  and  children’s 
environments. 

FOR  FURTHER  MFORMATION  CONTACT: 
Laurinda  Steele.  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331 F  Street.  NW.,  suite  1000, 
Washington,  DC  20004-1111. 

Telephone  (202)  272-5434  (voice)  or 
(202)  272-5449  (TDD).  These  are  not 
toll-free  numbers.  This  document  is 
available  in  alternate  formats  (cassette 
tape,  braille,  large  print,  or  computer 
disc)  upon  request. 

SUPFUEMENTARY  INFORMATION: 
Background 

The  Access  Board  is  an  independent 
Federal  agency  whose  primary  mission 
is  to  promote  accessibility  for 
individuals  with  disabilities.  The 
Access  Board  is  responsible  for  issuing 
guidelines  to  assist  other  Federal 
agencies  in  establishing  accessibility 
standards  for  buildings  and  facilities 
under  the  Architectu^  Barriers  Act  of 
1968  and  the  Americans  with 
Disabilities  Act  of  1990.  In  1991,  the 
Access  Board  issued  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG).  See  36  CFR  part 
1191.  The  Department  of  Justice  and  the 
Department  of  Transportation  adopted 
ADAAG  as  the  accessibility  standeuds 
for  newly  constructed  or  altered 
buildings  and  facilities  in  regulations 
implementing  certain  titles  of  the  ADA. 


See  28  CFR  part  36;  49  CFR  part  37.  The 
Access  Board  has  recently  proposed  to 
revise  ADAAG  by  adding  new  sections 
for  certain  State  and  local  government 
facilities.  See  57  FR  60612  (December 
21, 1992).  The  Access  Board  is  also 
considering  adopting  the  revised 
ADAAG  as  the  applicable  standard  for 
newly  constructed,  altered,  or  leased 
Federal  facilities  under  the 
Architectural  Barriers  Act.  Standards 
issued  by  other  Federal  agencies  under 
the  Architectural  Barriers  Act  or  the 
Americans  with  Disabilities  Act  are 
required  to  be  consistent  with  the 
Access  Board’s  guidelines.  As  a  result, 
it  is  anticipated  that  ADAAG  will 
eventually  be  the  sin^e  accessibility 
standard  for  places  of  public 
accommodation  and  commercial 
facilities.  State  end  local  government 
facilities,  and  Federal  facilities. 

During  the  initial  rulemaking  to 
establish  ADAAG,  the  Access  Board 
asked  questions  on  a  number  of  issues. 
See  56  FR  2296  Qanuary  22. 1991).  The 
comments  received  contributed 
considerably  to  the  development  of  the 
guidelines.  However,  the  comments  also 
revealed  several  areas  where  existing 
information  was  insufficient  to  allow 
the  Access  Board  to  set  specific 
remiirements.  Furthermore,  some  of  the 
tecWcal  provisions  in  ADAAG  are 
based  on  research  that  is  several 
decades  old  and  may  not  reflect  the 
needs  of  the  current  population  of 
individuals  with  disabilities. 
Consequently,  the  Access  Board 
compiled  a  list  of  thirty-one  areas  that 
may  be  in  need  of  further  study  before 
new  or  additional  accessibility 
guidelines  can  be  developed. 

On  May  12, 1992,  the  Access  Board 
published  a^^otice  in  the  Federal 
Register  requesting  comments  on  the 
thirty-one  areas  identified  during  the 
initial  ADAAG  rulemaking.  See  57  FR 
2036  (May  12, 1962).  The  notice 
requested  information  on  research 
activities  which  are  being  planned  or 
sponsored  by  other  public  end  private 
organizations  in  the  areas  identified,  as 
well  as  reconunendations  for 
prioritizing  the  areas  for  the  Access 
Board’s  tedmical  assistance  and 
research  plan  for  fiscal  years  1993 
through  1997.  Fifty-four  comments  were 
received  in  response  to  the  research 
notice.  Commenters  identified 
seventeen  studies  and  reports  relating  to 
the  research  areas.  Commenters  also 
suggested  several  areas  in  need  of 
research  that  were  not  identified  in  the 
research  notice. 

Upon  considering  the  responses  to  the 
notice,  the  Access  Board  has  established 
the  following  objectives  for  its  technical 
assistance  and  research  program: 


(1)  To  evaluate  the  effectiveness  of 
existing  accessibility  guidelines.  Many 
of  the  technical  provisions  of  ADAAG 
are  based  on  research  conducted  in  the 
1970’s  that  supported  the  development 
of  the  ANSI  A117.1-1980  and  1986 
standards  on  which  the  guidelines  are 
based.  The  Access  Board  will  sponsor 
research  to  ensure  that  ADAAG  remains 
consistent  with  technological  advances, 
other  research  findings,  and  changes  in 
model  codes  and  standards,  and  that  the 
guidelines  continue  to  meet  the  needs  of 
individuals  with  disabilities. 

(2)  To  provide  a  basis  to  develop  new 
accessibility  guidelines.  In  light  of 
evolving  technology  and  to  allow 
flexibility  in  design,  the  Access  Board 
has  established  performance  standards 
in  several  areas.  For  example,  ADAAG 
4.34.4  requires  automated  teller 
machines  to  be  accessible  to  and  usable 
by  persons  with  vision  impairments  and 
ADAAG  10.3.1(14)  requires  effective 
communication  for  persons  with 
hearing  impairments  in  transit  facilities 
where  there  is  a  public  address  system. 

In  other  areas,  the  Access  Board  did  not 
have  sufficient  information  to  establish 
any  guidelines  and  reserved  provisions 
(e.g.,  ADAAG  4.12,  Windows;  ADAAG 
5.9,  Quiet  Areas;  36  CFR  1192.177, 
Ferries,  excursion  boats  and  other 
vessels).  The  Access  Board  will  sponsor 
research  to  determine  whether 
performance  standards  have  resulted  in 
effective  design  solutions  that  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities  and  to 
develop  guidelines  for  reserved 
provisions  and  other  areas  identified  in 
re^onse  to  public  need. 

(insistent  with  these  objectives,  the 
Access  Board  selected  the  following 
research  areas  as  priorities  for  fiscal 
years  1993  and  1994,  subject  to 
availability  of  funds: 

(1)  Detectable  warnings; 

(2)  Technical  requirements  for  ramps; 

(3)  Clear  floor  space,  maneuvering 
clearances  and  reach  range  requirements 
for  individuals  using  power  wheelchairs 
and  three-wheeled  scooters;  and 

(4)  Public  information  for  individuals 
with  cognitive  disabilities. 

These  areas  are  further  discussed 
below. 

Detectable  Warnings 

The  majority  of  commenters  on  the 
research  notice  urged  the  Access  Board 
to  sponsor  additional  research  on 
detectable  warnings,  including  whether 
they  are  actually  needed  by  individuals 
with  vision  impairments;  whether  they 
pose  potential  safety  hazards  for  others; 
and  their  durability  and  maintainability, 
especially  under  certain  climatic 
conditions  (e.g.,  snow  and  ice  and  the 
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need  for  snow  and  ice  removal).  A 
national  organization  representing 
individuals  with  disabilities  expressed 
specific  concern  about  detectable 
warnings  at  curb  ramps  interfering  with 
the  ability  of  wheelchair  users  and  other 
individuals  with  mobility  impairments 
to  safely  negotiate  the  sloped  surfaces. 

In  light  of  these  comments  and  a 
petition  for  rulemaking  filed  by  the 
International  Mass  Retail  Assoidation  in 
November  1992  regarding  detectable 
warnings,  the  Access  Board  will  sponsor 
research  on  detectable  warnings.  This 
project  will  include  an  international 
literature  review  and  post-construction 
evaluations  of  detectable  warnings  at 
curb  ramps  and  on  walkways  that  adjoin 
a  vehicular  area  where  there  are  no 
curbs.  For  additional  information,  see 
notice  of  proposed  rulemaking 
published  elsewhere  in  today’s  Federal 
Register  to  suspend  temporarily  certain 
requirements  for  detectable  warnings 
until  January  26, 1995,  while  reseaj^  is 
conducted. 

Technical  Requirements  for  Ramps 

During  the  initial  ADAAG 
rulemal^g,  the  Access  Board  asked 
questions  regarding  the  adequacy  of  the 
1:12  maximum  slope  reqiiirement  for 
ramps.  This  maximum  ramp  slope  was 
originally  established  in  1961  by  the 
ANSI  A117.1~1961  standard.  A  large 
number  of  comments  were  received  on 
this  issue.  While  a  majority  of  the 
responses  favored  a  maximum  ramp 
slope  of  1:12,  about  a  third  of  the 
commenters  recommended  that  the 
maximum  ramp  slope  be  reduced.  Some 
commenters  suggested  a  ramp  slope  of 
1:16  to  1:20.  Although  the  1:12 
maximum  ramp  slope  was  retained  in 
ADAAG,  the  Access  Board 
recommended  that  further  research  be 
conducted  and  included  a  note  in  the 
appendix  to  ADAAG  that  ramp  slopes 
between  1:16  to  1:20  are  preferred.  See 
ADAAG  A4.8.2. 

In  response  to  the  Access  Board's 
research  notice,  the  New  Jersey  Institute 
of  Technology  noted  that  considerable 
study  has  already  been  done  on  the 
“inadequacy  of  the  present  (ramp  slope] 
standard  for  manual  wheelchair  users” 
and  recommended  that  research  address 
the  difficulty  that  individuals  with 
mobility  impairments  who  are 
ambulatory  may  have  in  negotiating 
sloped  surfaces.  Another  commenter, 
the  Institute  for  Technology 
Development,  noted  that  manual 
wheelchair  users  participating  in  a 
residential  access  study  foimd  14  foot 
ramps  with  a  1:12  slope  difficult  to  use 
and  that  the  majority  of  individuals 
with  mobility  impairments  who  are 
ambulatory  had  difficulty  negotiating 


ramps  and  preferred  to  use  steps.  For 
example,  individuals  with  above  knee 
amputations  may  not  have  the  ability  to 
flex  a  prosthetic  knee  joint  while 
walking.  In  addition,  new  types  of 
wheelchairs  have  been  introduced 
during  the  last  decade  such  as  sport 
models  which  have  a  different  center  of 
gravity  which  might  cause  them  to  tip 
more  easily  on  a  1:12  ramp  slope  (the 
maximum  allowed  in  ADAAG).  The 
Access  Board  will  sponsor  a  research 
project  to  study  ramp  slope  in  relation 
to  distance,  including  the  adequacy  of 
the  1:12  maximum  slope  and  30  foot 
maximum  length  for  tray’s  population 
of  individuals  with  mobility 
impairments.  The  research  project  will 
evaluate  existing  research  and  conduct 
human  subject  testing  focused  on 
individuals  with  disabilities  who  use 
mobility  devices  that  have  not  been  the 
subject  of  previous  study. 

Clear  Floor  Space,  Maneuvering 
Clearances,  and  Risach  Range 
Requirements  for  Individuals  Using 
Power  Wheelchairs  and  Three-WTieeled 
Scooters 

Major  advances  in  medical  technology 
in  the  last  decade  have  resulted  in  a 
significant  increase  in  the  number  of 
persons  using  power  mobility  devices. 
Not  only  are  people  today  living  longer, 
but  people  are  also  surviving  accidents 
and  diseases  resulting  in  severe 
disabilities.  In  addition,  many  more 
individuals  with  disabilities  are  taking 
advantage  of  power  mobility  aids  to 
increase  their  range  of  activities  partly 
in  response  to  increased  accessibility  to 
public  accommodations,  transportation, 
and  employment  opportunities.  As  a 
result,  thre^wheeled  scooters  and 
power  wheelchairs  are  one  of  the  fastest 
growing  segments  of  the  mobility  aid 
market.  Existing  ADAAG  requirements 
for  maneuvering  clearances  allow  some 
of  the  clear  floor  space  to  extend  under 
certain  elements  (e.g.,  lavatories  and 
drinking  fountains)  provided  that  they 
have  sufficient  vertical  clearance  for 
knees  and  toes.  However,  the 
requirement  for  clearance  under  these 
elements  assumes  that  the  person  is 
using  a  manual  wheelchair.  See  ADAAG 
Fig.  A3.  The  tiller  of  a  three-wheeled 
scooter  is  in  front  of  the  user’s  knees 
and  therefore  cannot  be  accommodated 
imder  these  elements.  Moreover,  the 
control  box  of  most  power  wheelchairs 
will  not  fit  imder  these  elements. 

Maneuvering  power  wheelchairs  and 
three  wheeled  scooters  in  confined 
spaces  is  not  just  the  function  of  the 
mobility  device  but  also  the  ability  of 
the  user  to  manipulate  the  controls. 
Several  commenters  supported  research 
on  this  issue.  For  example.  Eastern 


Paralyzed  Veterans  Association  stated 
"the  longer  (and  often  wider) 
wheelba^  of  power  chairs  and 
scooters,  coupled  with  electric  controls 
which  make  subtle  position  and 
direction  adjustments  more  difficult 
than  for  those  using  manual  chairs  can 
adversely  impact  the  usability  of  spaces 
which  meet  only  the  minimum 
accessible  dimensions.” 

In  regard  to  reach  ranges,  the  tiller  of 
three-wheeled  scooters  prevents 
individuals  using  these  mobility  devices 
frnm  approaching  elements  (e.g., 
telephones,  light  switches)  in  me 
forward  direction  as  closely  as  could  be 
achieved  from  a  manual  wheelchair. 
Furthermore,  individuals  using  power 
wheelchairs  are  more  likely  to  have  a 
restricted  reach  range  due  to  limited 
upper  body  mobility.  Thus,  in  addition 
to  clear  floor  space  and  maneuvering 
requirements,  the  achievable  reach 
ranges  for  individuals  using  power 
wheelchairs  and  three-wheeled  scooters 
is  different  than  individuals  using 
manual  wheelchairs  upon  which  most 
previous  studies  have  been  conducted. 
The  Building  Owners  and  Managers 
Association  International  supported 
research  in  this  area  and  recommended 
that  “if  guidelines  are  developed  for 
persons  using  powered  wheelchairs  and 
three-wheeled  scooters,  strong 
consideration  should  be  given  to  where 
and  when  the  guidelines  would  apply.” 

The  Access  Board  has  also  recently 
examined  the  reach  range  requirements 
for  accessible  automated  teller  and  fare 
vending  machines.  See  proposed  rule 
amending  the  reach  range  requirement 
for  automated  teller  and  fare  vending 
machines  57  FR  41006  (September  8, 
1992).  As  discussed  in  ffiat  document, 
the  54  inch  maximum  height  is  taken 
from  ANSI  A117.1-1980.  The  original 
research  for  that  reach  height  was 
conducted  in  the  1950’s  and  consisted 
of  measuring  how  high  wheelchair  users 
could  extend  their  arms  in  a  vertical 
direction  on  a  wall.  The  studies  appear 
not  to  have  tested  in  depth  whether 
wheelchair  users  or  other  individuals 
with  disabilities  could  manipulate 
controls  at  that  height,  such  as  inserting 
a  card  in  an  automated  teller  or  fare 
vending  machine.  Furthermore,  the 
existing  research  does  not  appear  to 
address  the  depth  to  which  an 
individual  can  reach  and  manipulate 
controls  at  different  heights.  The  Access 
Board  has  proposed  to  amend  ADAAG 
to  include  a  table  of  reach  depths  and 
maximum  heights  for  automated  teller 
and  fare  vending  machines  controls 
based  on  a  strai^t  line  interpolation 
connecting  the  points  between  the 
maximiun  side  reach  with  and  without 
an  obstruction  as  a  reasonable  way  to 
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address  the  issue  of  increased  reach 
depth  resulting  firom  recessed  ccmtrols 
and  the  installation  of  surrounds  in 
front  of  the  machines.  The  Access  Board 
recognizes  that  any  reach  range 
requirement  must  also  take  into  account 
the  needs  of  other  iiser  groups  such  as 
individuals  who  have  difficulty 
stooping  or  bending  and  individuals 
who  are  short  stahired  and  that  further 
research  is  needed  to  establish 
definitive  specifications. 

The  Access  Board  %vill  sponsor  a 
research  project  on  clear  floor  space, 
maneuvering  clearances  and  reach  range 
requirements  for  individuals  using 
power  wheelchairs  and  three-wheeled 
scooters.  The  project  will  also  study 
whether  additional  specifications  for 
interior  circular  in  transportation 
vehicles  are  needed,  including  space 
limitations  at  fare  boxes  in  buses  and 
light  rail  vehicles  and  whether  fare 
boxes  in  such  vehicles  could  be  made 
smaller  or  placed  differently.  In 
addition,  the  project  will  include  a 
literature  review  on  reach  ranges 
focusing  on  the  population  that  was 
tested  by  earlier  research  on  reach 
ranges  and  the  extent  to  which  the 
earlier  research  tested  the  manipulation 
of  controls  at  different  heights  and  reach 
depths.  The  Access  Board  vdll  consider 
sponsoring  additional  research  on  reach 
ranges  after  the  literature  review. 

Public  Information  for  Individuals  With 
Cognitive  Disabilities 

Numerous  commenters  on  the 
research  notice  expressed  concern 
regarding  the  lack  of  accessibility 
provisions  for  individuals  with 
cognitive  disabilities.  The  Arc  (formerly 
the  Association  for  Retarded  Citizens  of 
the  United  States)  pointed  out  that  of 
the  43  million  Americans  with 
disabilities,  it  is  estimated  that  25 

Eercent  or  about  11  million  individuals 
ave  a  cognitive  disability  such  as 
mental  retardation,  traiunatic  brain 
injury,  learning  disabilities  or 
A^eimer’s  disease.  At  its  1991 


national  consensus  development 
conference  on  title  ID  of  the  ADA,  the 
Arc  concluded  that  signage  and 
customer  service  are  two  major  areas 
that  must  be  considered  when 
developing  strategies  to  provide  equal 
access  for  individuals  with  cognitive 
disabilities.  The  Arc  felt  the 
development  and  widespread  iise  of  a 
system  of  pictograms,  for  example, 
would  reduce  structural  communication 
barriers  and  greatly  enhance  access.  The 
Society  of  Environmental  Graphic 
Designers  supported  addressing  the 
needs  of  individuals  vdth  cognitive 
disabilities  and  stated  that  their 
members  would  support  the 
development  of  a  symbol  system  that 
would  assist  in  integrating  individuals 
with  cognitive  disabilities  into  everyday 
activities  such  as  shopping,  banking  or 
using  public  transportation.  The  Center 
for  Accessible  Housing  also  urged 
"inclusion  of  research  on 
commrmication  problems  resulting  from 
cognitive  impairments.”  Verbal 
Landmark,  Inc.  urged  the  Board  to 
establish  guidelines  that  “demonstrate 
equal  consideration  to  the  vision, 
comitive,  and  mentally  impaired 
individu^  as  well  as  the  {mysically 
disabled.”  Metro-Dade  Transit  Agency 
felt  that  “uniform  signage  in 
transportation  facilities  that  meet  the 
needs  of  individuals  with  visual 
impairments  and  developmental 
disabilities  would  be  extremely 
beneficial  and  consistent  with  the 
concept  of  universal  design”. 

The  Access  Board  will  sponsor  a 
research  project  on  symbols,  signage, 
and  information  that  would  efiectively 
convey  public  information  and 
wayfinding  information  to  individuals 
with  cognitive  disabilities  in  buildings, 
transportation  facilities  and  outdoor 
facilities. 

Other  Issues 

The  Access  Board's  research  program 
for  fiscal  year  1993  and  1994  will  dso 
include  the  preparation  of  regulatory 


impact  analyses  for  planned  rulemaking 
in  the  areas  of  recreational  facilities, 
outdoor  developed  areas,  and  children's 
environments. 

The  research  notice  also  requested 
comment  on  proposed  focus  Issues  for 
fiscal  years  1993  through  1997.  The 
Access  Board  adopted  the  focus  year 
policy  prior  to  the  Americans  With 
Disabilities  Act  to  assist  in  selecting 
technical  assistance  and  research 
projects  aimed  at  improving 
architectural,  transportation,  and 
conununication  accessibility.  Few 
commenters  expressed  interest  in  the 
focus  issues.  In  light  of  its  increased 
responsibilities  \uider  the  Americans 
With  Disabilities  Act.  the  Access  Board 
has  decided  to  drop  the  focus  year 
policy  and  will  devote  all  of  its  research 
funds  to  the  development  of 
accessibility  guidelines  for  the 
Americans  With  Disabilities  Act. 

This  notice  of  priorities  does  not 
soUdt  contract  applications  for  these 
research  areas.  R^uests  for  proposals 
for  fiscal  year  1993  projects  were 
published  in  the  Commerce  Business 
Daily  this  spring  and  the  research 
projects  are  expected  to  commence  this 
fall. 

Additionally,  the  Access  Board  is 
interested  in  receiving  information  on 
technical  and  research  activities  which 
are  being  planned  or  sponsored  by  other 
public  and  private  organizations, 
including  published  and  unpublished 
studies  on  issues  related  to 
architectural,  transportation,  and 
communication  accessibility.  Copies  of 
reports  or  other  information  should  be 
sent  to  Laurinda  Steele  at  the  address 
Indicated  at  the  beginning  of  this  notice. 
Kathleen  K.  Parker, 

Chairman,  Architectural  and  Transportation 
Barriers  Compliance  Board. 

(FR  Doc.  93-15941  Filed  7-8-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-357-808] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold* 
Rolled  Carbon  Steel  Flat  Products 
From  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Will 
Sjoberg  or  Linda  L.  Pasden,  OfHce  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 

Final  Determination 

We  determine  that  imports  of  certain 
cold-rolled  carbon  steel  flat  products 
from  Argentina  are  being,  or  are  likely 
to  be,  sold  ia.the  United  States  at  less 
than  fair  value,  as  provided  in  section 
735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  final  margin  is 
shown  in  the  “Suspension  of 
Liquidation”  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  on  February  4, 1993 
(58  FR  7066),  the  following  events  have 
occurred. 

In  response  to  a  request  by  Sociedad 
Mixta  Siderurgia  Argentina  (SOMISA), 
the  Department  postponed  the  Final 
Determination  until  not  later  than  June 
21. 1993  (58  FR  8736  (February  17. 
1993)). 

SOMISA  submitted  its  cost  of 
production  questionnaire  response  on 
March  8, 1993.  On  March  12, 1993,  the 
Department  issued  its  cost  of  production 
deficiency  questionnaire.  The 
Department  did  not  receive  the 
deficiency  questionnaire  response. 

From  March  15  through  March  19, 
1993,  the  Department  conducted  a 
verification  of  SOMISA ’s  sales 
questionnaire  responses  in  Buenos 
Aires,  Argentina. 

On  March  24. 1993,  SOMISA  notified 
the  Department  that  it  would  no  longer 
participate  in  the  Department's 
antidumping  duty  investigation  of  cold- 
rolled  carbon  steel  from  Argentina  and 
requested  the  return  of  SOMISA’s 
submissions.  Subsequently,  on  April  19, 
1993,  the  Department  returned  to 
SOMISA  all  of  their  proprietary  and 
confidential  submissions  related  to  the 
investigation. 


On  February  12, 1993,  petitioner 
requested  to  participate  in  an 
administrative  hearing  pursuant  to  19 
CFR  353.38(b).  Petitioner  filed  a  case 
brief  on  May  7, 1993.  However,  as  a 
result  of  SOMISA *s  withdrawal  from  the 
investigation,  on  May  12, 1993, 
petitioner  withdrew  its  request  for  the 
hearing. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  constitute  a  single  “class 
or  kind”  of  merchandise:  curtain  cold- 
rolled  carbon  steel  flat  products.  The 
full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
of  this  final  determination. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  class  or 
kind  of  the  product  covered  by  this 
investigation  also  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
roiled  steel  from  Argentina  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  “United 
States  Price”  and  “Foreign  Market 
Value”  sections  of  this  notice. 

Because  SOMISA  failed  to  provide  a 
deficiency  response  to  the  cost  of 
production  questionnaire  and  requested 
the  withdrawal  of  all  of  its  proprietary 
and  confidential  submissions  related  to 
the  investigation,  as  discussed  in  the 
“Case  History”  section  of  this  notice, 
the  Department  has  no  choice  but  to 
treat  SOMISA  as  an  uncooperative 
respondent  and  assign  it  a  rate  based  on 
best  information  available  (BIA),  in 
accordance  with  section  776(c)  of  the 
Act.  The  withdrawal  from  the  record  of 
SOMISA’s  submissions  has  the 
consequence  of  removing  from  the 
administrative  record  any  basis  for 
showing,  either  now  or  on  appeal,  that 
SOMISA  had  been  cooperative  during 
these  investigations.  (See,  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from 
France,  58  FR  6205  (January  27. 1993)). 
We  determine  that  BIA  is  information 
contained  in  the  petition,  and  as  an 
uncooperative  respondent,  have 
assigned  SOMISA  the  highest  of  the 
margins  calculated  based  on  the 
information  in  the  petitions.  As  BIA,  we 
used  prices  provided  in  the  petition.  We 
compared  U.S.  prices  derived  from  IM- 


145  import  statistics  to  home  market 
prices  stipulated  in  an  agreement 
between  the  Government  of  Argentina 
and  the  Argentine  steel  producers  and 
based  our  determination  on  the 
comparison  that  yielded  the  highest 
margin. 

In  their  case  brief,  petitioners  urged 
the  Department  to  apply  as  BIA  the 
highest  margins  alle'ged  in  the  petition. 
As  noted  above,  we  have  done  so. 

United  States  Price 

We  based  USP  on  information 
provided  in  the  petition.  Petitioners 
provided  U.S.  prices  based  on  monthly 
customs  values  of  imported  cold-rolled 
steel  during  the  months  September  1991 
through  February  1992.  The  petitioners 
adjusted  for  the  reembolso  tax  rebate. 

Foreign  Market  Value 

We  based  FMV  on  information 
provided  in  the  petition.  Petitioners 
based  FMV  on  prices  stipulated  in  the 
Steel  Price  Reduction  Agreement,  dated 
April  11, 1991,  between  the  Argentine 
Undersecretary  of  Industry  and 
Commerce  and  the  Steel  Industry 
Center,  a  trade  organization  comprised 
of  the  major  steel  producers,  including 
SOMISA.  The  petitioners  adjusted, 
where  appropriate,  for  the  reembolso  tax 
rebate  and  credit  expenses. 

Interested  Party  Comments 
Comment:  The  petitioners  argue  that 
the  Department  should  modify  the 
estimated  dumping  margins  alleged  in 
the  petition  because  these  margins 
adjusted  for  an  Argentine  “reembolso” 
tax  rebate  when,  in  fact,  the  Department 
did  not  adjust  for  this  rebate  in  the 
preliminary  determination  (Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  58  FR  7066,  7067 
(February  4, 1993)). 

Department’s  Position:  We  disagree 
with  the  petitioner.  The  Department 
inadvertently  disallowed  the  adjustment 
for  the  “reembolso”  rebate  in  the 
preliminary  determination.  Therefore, 
consistent  with  our  determination  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Metal  From 
Argentina,  56  FR  37891,  37895  (August 
9, 1991),  we  will  not  modify  the 
estimated  dumping  margins  in  the 
petition,  instead  leaving  the  petition’s 
margins  intact. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  cold-rolled 
steel  from  Argentina  that  are  entered,  or 
withdrawn  from  warehouse,  for 
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consumption  on  or  after  February  4, 
1993,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
this  investigation  exceeds  the  U.S.  price, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  average  dumping 
margins  are  as  follows: 


j 

Producer/manufeicturef/exporter 

i  Margin 
:  percent¬ 
age 

SOMISA . ! 

51.58 

All  others  . | 

51.58 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  “ln]o  product  •  •  *  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization.”  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount. 
Accordingly,  the  level  of  export 
subsidies  as  determined  in  Certain  Cold- 
Rolled  Carbon  Steel  Flat-Rolled 
Products  From  Argentina:  Final  Results 
of  Countervailing  Duty  Administrative 
Review,  56  FR  28527  Oune  21. 1991), 
which  is  1.75  percent  ad  valorem,  will 
be  subtracted  from  the  dumping  margin 
for  deposit  or  bonding  purposes, 
resulting  in  a  cash  deposit  rate  of  49.83 
percent  ad  valorem  for  SOMISA  and  all 
other  exporters. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  The  ITC  will 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to  the  U.S.  industry  no  later  than 
45  days  after  our  final  determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 


Dated:  June  21. 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  flat-rolled  steel 
products,  constitute  the  following  four 
separate  “classes  or  kinds”  of 
merchandise,  as  outlined  below. 

Although  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  descriptions  of  the  scope  of 
these  proceedings  are  dispositive. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  hot-rolled 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layers),  or  in  straight 
lengths  which  are  less  than  4.75 
millimeters  in  thickness  and  of  a  width 
measuring  at  least  10  times  the 
thickness,  as  currently  classifiable  in  the 
HTS  under  item  numbers  7208.11.0000, 
7208.12.0000,  7208.13.1000, 

7208.13.5000,  7208.14.1000, 

7208.14.5000,  7208.21.1000, 

7208.21.5000,  7208.22.1000, 

7208.22.5000,  7208.23.1000, 
7208.23.5030,  7208.23.5090, 

7208.24.1000,  7208.24.5030, 
7208.24.5090,  7208.34.1000, 

7208.34.5000,  7208.35.1000, 

7208.35.5000,  7208.44.0000, 
7208.45.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.12.0000,  7211.19.1000, 

7211.19.5000,  7211.22.0090, 

7211.29.1000,  7211.29.3000, 

7211.29.5000,  7211.29.7030, 
7211.29.7060,  7211.29.7090, 
7211.90.0000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 
7214.30.0000,  7214.40.0010, 
7214.50.0010,  7214.60.0010,  and 

7215.90.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 

'  subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  certain  seat  belt 
retractor  spring  steel  and  certain  carbon 
band  saw  steel,  which  are  deftned 


respectively  by  the  following 
specifications: 

Certain  Seat  Belt  Retractor  Spring  Steel 

Chemical  Composition: 

Carbon— 1.21%-1.35% 

Manganese — 0.15%-0.35% 

Phosphorus — 0.025%  maximum 
Sulphur — 0.010%  maximum 
Silicon— 0.10%-0.25% 

Aluminum — 0.015%  maximum 
Chromium — 0.10%-0.30% 

Copper — 0.15%  maximum 
Microstructure:  Must  be  fully  sorbitic 
with  carbide  size  #I  absolute 
maximum. 

Width:  14  inches  maximum 
Thickness:  0.07  inch-0.125  inch 

Certain  Carbon  Band  Saw  Steel 

Chemical  Composition: 

Carbon— 0.78%-0.83% 

Manganese — 0.35%-0.50% 

Phosphorus — 0.020%  maximum 
Sulphur — 0.008%  maximum 
Silicon— 0.10%-0.20% 

Aluminum — 0.020%-0.060% 
Chromium — 0.05%-0.15% 

Copper — 0.12%  maximum 
Non-Metallic  Inclusion  Rating; 

(1)  IPSI  10,000  maximum 

(2)  ASTM  E45 
A:  2  maximum 

B  and  C:  1  maximum 
D:  1  maximum 

(3)  DIN  50602 
SS:  maximum  3 
OA:  maximum  1 
OS:  maximum  1 
OG:  maximum  2 

Banding:  #1  maximum 
Decarburization; 

Complete=0.0005  inch  maximum 
Total=0.002  inch  maximum 
Width;  14  inches  maximum 
Thickness:  0.07  inch-0.125  inch 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled 
(cold-reduced)  carbon  steel  flat-rolled 
products,  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7209.11.0000,  7209.12.0030, 
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7209.12.0090,  7209.13.0030, 
7209.13.0090,  7209.14.0030, 
7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000, 

7209.24.1000,  7209.24.5000, 
7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000, 
7209.41.0000,  7209.42.0000, 
7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000, 
7210.90.9000,  7211.30.1030, 
7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000, 
7211.41.3030,  7211.41.3090, 

7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090, 
7211.49.1030,  7211.49.1090, 

7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090, 
7211.90.0000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 

7217.11.1000,  7217.11.2000, 

7217.11.3000,  7217.19.1000, 

7217.19.5000,  7217.21.1000, 

7217.29.1000,  7217.29.5000, 

7217.31.1000,  7217.39.1000,  and 

7217.39.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  is  certain  shadow  mask 
steel,  i.e.,  aluminum-killed,  cold-rolled 
steel  coil  that  is  open-coil  annealed,  has 
a  carbon  content  of  less  than  0.002 
percent,  is  of  0.003  to  0.012  inch  in 
thickness,  15  to  30  inches  in  width,  and 
has  an  ultra  flat,  isotropic  surface. 

Certain  Coirosion-Resistant  Carbon 
Steel  Flat  Products 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under 
item  numbers  7210.31.0000, 
7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 


7210.60.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.21.0000, 
7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000, 

7212.30.5000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 

7215.90.5000,  7217.12.1000, 

7217.13.1000,  7217.19.1000, 

7217.19.5000,  7217.22.5000, 

7217.23.5000,  7217.29.1000, 

7217.29.5000,  7217.32.5000, 

7217.33.5000,  7217.39.1000,  and 

7217.39.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin,  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  (“terne  plate”),  or  both 
chromium  and  chromium  oxides  (“tin- 
free  steel”),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  from  these  investigations  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 

Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances:  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classiflable  in 
the  HTS  under  item  numbers 
7208.31.0000,  7208.32.0000, 


7208.33.1000,  7208.33.5000, 

7208.41.0000,  7208.42.0000, 

7208.43.0000,  7208.90.0000, 

7210.70.3000,  7210.90.9000, 

7211.11.0000,  7211.12.0000, 

7211.21.0000,  7211.22.0045, 

7211.90.0000,  7212.40.1000, 

7212.40.5000,  and  7212.50.0000. 

Included  in  these  investigations  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is  I 

achieved  subsequent  to  the  rolling  j 

process  (i.e.,  products  which  have  been 
“worked  after  rolling”) — for  example, 
products  which  have  been  bevelled  or  i 
rounded  at  the  edges.  Excluded  from 
these  investigations  is  grade  X-70  plate. 

Scope  Issues  Since  the  Preliminary 
Determinations 

Since  the  Department  issued  its 
preliminary  countervailing  duty 
determinations  and  its  preliminary 
determinations  of  sales  at  less  than  fair 
value  (LTFV)  in  these  investigations  on 
November  27, 1992,  and  January  26, 

1993,  respectively,  the  E)epartment  has 
addressed  the  following  scope  issues. 

All  memoranda  referred  to  below  are 
available  in  Import  Administration's 
Central  Records  Unit  located  in  room  B- 
099  of  the  Main  Commerce  Building. 

Several  of  these  issues  concern 
requests  for  modifications  to.  or 
exclusions  from,  the  scope  of  particular 
LTFV  or  CVD  investigations  (e.g.,  the 
LTFV  investigation  of  certain  cold- 
rolled  carbon  steel  flat  products  ft'om 
Japan).  In  the  interest  of  maintaining  a 
uniform  scope  description  for  all  of  the 
investigations  (see  next  paragraph),  we 
have  evaluated  these  requests  in  the 
context  of,  and  made  any  modiflcations 
to  or  clarifications  of,  the  scope  of  all  of 
the  investigations  regarding  the  relevant 
class  or  kind  rather  &an  just  the 
particular  investigation(s)  cited  in  those 
requests. 

On  March  8, 1993,  the  Department 
aligned  the  scope  of  the  countervailing 
duty  investigations  of  certain  carbon 
steel  flat  prc^ucts  with  the  scope 
description  published  in  the 
preliminary  determinations  for  the 
concurrent  less-than-fair-value 
investigations  of  these  products.  (See 
Postponement  of  Final  Determinations. 
Notice  of  Public  Hearing  Schedule, 

Revision  of  Scope,  and  Termination  of 
the  Suspension  of  Liquidation: 
Countervailing  Duty  Investigations  of 
Certain  Steel  Products  born  Various 
Countries,  58  FR  12,935, 12,936  (March 
8, 1993):  and  Appendix  I  to  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  58  FR 
7066,  7067  (February  4. 1993).) 
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American  Goods  Returned 

Background.  United  States  origin  steel 
that  is  exported,  processed  abroad  and 
returned  to  the  United  States  for  further 
processing  is  eligible  to  enter  the  United 
States  under  Customs  “American  Goods 
Returned”  (AGR)  program  (HTS 
subheading  9802.00.60).  When 
merchandise  is  imported  under  AGR, 
normal  Customs  duties  are  assessed 
only  on  the  foreign  value  added. 

Interested  Party  Comments. 
Respondents  argue  that  certain 
merchandise  entered  under  AGR  is 
outside  the  scope  of  this  investigation. 
Specifically.  U.S.  origin  steel  that  has 
not  been  substantially  transformed 
abroad  remains  U.S.  origin 
merchandise,  which  is  not  subject  to 
antidumping  (AD)  or  countervailing 
duties  (CVD).  Respondents  further  argue 
that  even  if  merchandise  imported 
under  AGR  has  acquired  a  new  country 
of  origin  through  substantial 
transformation,  AD  and  CVD  duties 
should  be  collected  only  on  the  foreign 
value  added.  Petitioners  argue  to  the 
contrary  that  all  merchandise  imported 
under  AGR  is  subject  to  AD  and  CVD 
duties,  regardless  of  whether  the 
merchandise  has  been  substantially 
transformed  outside  the  United  States. 
However,  petitioners  agree  with 
respondents  that  AD  and  CVD  duties  on 
AGR  imports  should  be  collected  only 
on  the  foreign  value  added. 

Department’s  Position.  It  is  the 
Department's  position  that  merchandise 
imported  under  AGR  is  subject  to  an  AD 
or  CVD  order  only  if  it  has  acquired  a 
new  country  of  origin  through 
substantial  transformation  in  the  subject 
country.  Further,  the  Act  requires  the 
Department  to  collect  AD  and  CVD 
duties  on  all  subject  merchandise, 
including  imports  under  AGR,  in  a 
manner  that  will  ofiset  completely  the 
amount  of  any  dumping  or  subsidy. 

The  Tariff  Act  of  1930,  as  amended 
(“the  Act”)  states  that 
“(njotwithstanding  the  partial 
exemption  from  ordinary  customs 
duties*  *  *,  articles  imported  under 
subheading  9802.00.60  are  subject  to  all 
other  duties  *  *  •  imposed  pursuant  to 
Title  VII  of  the  Tariff  Act  of  1930  *  *  *. 
(HTS  Chapter  98,  subchap.  II,  note  6). 
Thus,  the  law  specifically  provides  that 
merchandise  imported  as  AGR  is  subject 
to  AD  or  CVD  duties,  if  that 
merchandise  falls  within  the  scope  of  an 
order. 

The  scope  of  an  antidumping  or 
countervailing  duty  order  is  defined  by 
the  type  of  merchandise  and  by  the 
country  of  origin  (e.g.,  widgets  from 
Ruritania).  For  merchandise  to  be 
subjetl  to  an  order  it  must  meet  both 


parameters,  i.e.,  product  type  and 
country  of  origin.  In  determining 
country  of  origin  for  scope  purposes,  the 
Department  applies  a  “substantial 
transformation”  rule.  The  term 
“substantial  transformation”  generally 
refers  to  a  degree  of  processing  or 
manufacturing  resulting  in  a  new  and 
different  article.  Throu^  that 
transformation,  the  new  article  becomes 
a  product  of  the  country  in  which  it  was 
processed  or  manufactured. 

We  disagree  with  petitioners’ 
argument  that  all  AGR  imports  are 
deemed  to  be  “foreign”  articles  and, 
therefore,  fall  within  the  scope  of  an 
order  regardless  of  whether  they  have 
been  substantially  transformed  outside 
the  United  States.  The  general  note  in 
the  tariff  schedule  concerning  the 
treatment  of  all  AGR  imports  as 
“foreign”  articles  for  Customs  purposes 
does  not  supersede  the  specific 
provisions  concerning  the  imposition  of 
AD  and  CVD  duties.  The  AD/CVD 
provisions  provide  for  the  assessment  of 
duties  only  on  products  of  the  subject 
foreign  country — not  on  products  of  the 
United  States.  (See,  e.g.,  section  303  of 
the  Act  (whenever  any  countrj’  bestows 
a  subsidy  on  any  article  “manufactured 
or  produced  in  such  country”  CVD 
dudes  shall  be  imposed  on  “such  article 
or  merchandise”):  see  also  section  701 
of  the  Act;  and  section  771(16)  of  the 
Act  (defining  such  or  similar 
merchandise  as  merchandise  subject  to 
the  investigation  and  similar 
merchandise  “produced  in  the  same 
country”).)  Therefore,  even  if  a  U.S. 
origin  product  is  deemed  to  be  “foreign” 
for  Customs  purposes,  it  is  not  subject 
to  AD  and  CVTD  duties  unless  it  is 
transformed  through  processing  or 
manufacture  into  a  product  of  the 
subject  country. 

The  Department  has  consistently 
applied  a  substantial  transformation 
rule  to  determine  country  of  origin  for 
scope  purposes.  (See,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  3.5"  Microdisks  and  Coated 
Media  Thereof  from  Japan  ("Microdisks 
from  Japan”),  54  FR  6433  (February  10. 
1989)  (media  produced  in  Japan  and 
substantially  transformed  in  Canada  are 
outside  the  scope).)  The  contrary 
position  advocated  by  petitioner  would 
result  in  inconsistent  application  of  the 
AD/CVD  law  and  would,  in  fact,  place 
U.S.  origin  products  at  a  disadvantage. 
For  example,  assume  there  is  an  AD 
order  on  Mexican  steel,  but  no  order  on 
Japanese  steel.  Japanese  origin  steel 
processed,  but  not  substantially 
transformed,  in  Mexico  before  import 
into  the  United  States  would  not  be 
subject  to  the  order  on  steel  from 
Mexico.  The  Japanese  steel  is  clearly 


“foreign”,  but  would  not  be  subject  to 
the  order  because  its  country  of  origin 
is  Japan,  not  Mexico.  In  contrast,  under 
petitioners’  analysis,  U.S.  origin  stee’ 
that  underwent  the  same  process  in 
Mexico  would  be  subject  to  the  order.  It 
is  unreasonable  to  interpret  the  Act  to 
produce  such  an  absurd  result, 
particularly  when  the  AGR  program  is. 
as  petitioners  point  out,  intended  to 
promote  U.S.  industry. 

We  also  disagree  with  the  position 
advocated  by  both  petitioners  and 
respondents  that  AD  and  CVD  duties  on 
AGR  imports  should  be  assessed  only 
on  the  foreign  value  added.  Normal 
customs  duties  are  ad  valorem,  i.e.,  the 
amount  of  duties  is  determined  by  the 
value  of  the  goods.  In  contrast,  AD  and 
CVTD  duties  are  not  an  assessment 
against  value.  They  are  expressed  as  a 
percentage  of  value  merely  for  estimated 
deposit  purposes  and  to  facilitate  the 
mechanics  of  implementing  assessment. 
Section  736  of  the  Act  requires  that  the 
Department  assess  antidumping  duties 
in  an  amount  “equal  to  the  amount  by 
which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  of  the  merchandise  *  *  *.”  With 
respect  to  CVD  duties,  section  706  of  the 
Act  requires  that  the  Department  assess 
duties  “equal  to  the  amount  of  the  net 
subsidy  *  *  *.”  Therefore,  the  amount 
of  AD  and  CVD  duties  is  determined  by 
the  amount  of  price  discrimination  or 
subsidy,  not  by  the  value  of  the  good. 
Moreover,  the  statute  mandates  that  the 
Department  assess  AD/CVD  duties  in  a 
manner  that  will  fully  offset  any  price 
discrimination  (the  dumping  margin)  or 
subsidy. 

In  contrast,  the  approach  suggested  by 
the  parties  would  require  that  the 
Department  allocate  a  portion  of  AD  and 
CVD  duties  on  AGR  merchandise  to  the 
value  of  the  U.S.  origin  content  and 
leave  that  portion  of  the  AD/CVD  duties 
uncollected.  (For  a  detailed  discussion 
of  the  parties  methodology,  see 
Concurrence  Memorandum  on 
Treatment  of  Imports  under  HTS 
9802.00.60.)  We  must  reject  such  an 
approach  because  it  directly  contradicts 
the  statutory  mandate  to  fully  offset  the 
dumping  margin  or  subsidy.  The 
Department  could  calculate  higher 
deposit  and  assessment  rates  for  AGR 
imports  so  that  the  full  amount  of  the 
dumping  margin  or  subsidy  would  be 
offset  when  the  rate  was  applied  only  to 
foreign  value  added.  However,  having  a 
different  rate  for  AGR  imports  would 
represent  an  unnecessary  administrative 
complication.  Therefore,  the 
Department  will  continue  to  calculate 
-  deposit  and  assessment  rates  that  will 
fully  offset  the  dumping  margin  or 
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subsidy  when  applied  to  the  full  entered 
value  of  the  merchandise. 

Applying  an  AD  or  CVD  duty  rate  to 
the  Kill  entered  value  of  ACR 
merchandise  does  not  conflicl  with  the 
policies  of  HTS  9802.00.60.  First,  as 
noted  above,  AD  and  CVD  duties  are  not 
an  assessment  against  value,  either  U.S. 
or  foreign.  Antidumping  and 
countervailing  duties  are  an  offset 
against  dumping  and  subsidies;  in 
effect,  an  assessment  against  an  unfair 
trade  practice.  Because  AD/CVD  duties 
are  based  on  the  amount  of  dumping  or 
subsidy,  only  pricing  and  subsidy 
practices  affect  the  imposition  of  AD/ 
CVD  duties.  United  States  origin 
components  retain  the  full  benefits  of 
the  exemption  from  normal  Customs 
duties.  Moreover,  the  AD/CVD  duty 
exposure  on  subject  merchandise  would 
be  the  same  regardless  of  the  origin  of 
the  input  materials.  Therefore,  U.S. 
origin  materials  are  not  disadvantaged 
vis-a-vis  input  materials  from  other 
countries. 

We  also  note  that  our  treatment  of 
AGR  imports  is  not  inconsi.stent  with 
the  Department’s  methodology  for 
tolling  transactions.  For  toliing 
transactions,  there  is  a  difference  in  how 
the  Department  calculates  foreign 
market  value  and  United  States  price  to 
determine  dumping  margins.  Similarly, 
a  tolling  operation  may  affect 
calculation  of  the  amount  of  a  subsidy 
benefit.  However,  once  the  amount  of 
the  dumping  margin  or  subsidy  is 
determined,  the  method  of  collecting 
AD/CVD  duties  is  the  same  for  both 
regular  and  tolled  sales.  In  both  ca.ses, 
the  deposit  and  assessment  rates  are 
calculated  so  that  the  full  amount  of  the 
price  discrimination  or  subsidy  is  offset 
when  the  rate  is  applied  to  full  entered 
value. 

Galvanized  Sheet:  Substantial 
Transformation  and  Country  of  Origin 

As  noted  above,  in  determining 
country  of  origin  for  scope  purposes,  the 
Department  applies  a  "substantial 
transformation”  rule.  Customs  also 
applies  a  substantial  transformation  rule 
in  determining  country  of  origin  for 
normal  Customs  purposes.  Customs  has 
determined  that  galvanizing  alone  does 
not  constitute  substantial 
transformation.  However,  if  the 
galvanized  product  is  also  fully 
annealed,  Customs  considers  that  to 
constitute  a  substantial  transformation. 
Some  annealing  (/.e.,  heating  and  slow 
cooling]  occurs  during  the  galvanizing 
process.  However,  "full  annealing” 
requires  a  higher  temperature,  which 
causes  changes  in  the  metallurgical 
structure.  It  is  the  metallurgical  changes 
resulting  from  full  annealing  that  is  the 


primary  basis  for  the  distinction  in  the 
Customs  rulings.  Respondents  argue 
that  the  Department  should  adopt 
Customs’  position  that  galvanizing  alone 
does  not  constitute  substantial 
transformation. 

The  Department  has  consistently 
taken  the  position  that  it  is  not  bound 
by  Customs  rulings  on  substantial 
transformation.  T^e  Department’s 
authority  to  make  its  own  country  of 
origin  determinations  is  inherent  in  its 
independent  authority  to  determine  the 
scope  of  AD/CVD  investigations.  The 
Department’s  country  of  origin 
determinations,  which  have  not  always 
been  consistent  with  Customs,  reflect 
concerns  specific  to  enforcement  of  the 
AD/CVD  laws,  such  as  the  potential  for 
the  circumvention  of  orders.  See 
EPROMS  from  Japan.  51  FR  39680 
(October  30, 1986);  DRAMS  of  256 
Kilobits  and  Above  from  Japan,  51  FR 
28396  (August  7. 1986). 

During  verification  in  Mexico  and 
Canada  we  reviewed  the  process  of 
producing  galvanized  sheet.  The  process 
of  galvanizing  does  not  involve  simply 
painting  cold-rolled  sheet  with  zinc.  It 
is  a  bonding  process,  which  changes  the 
character  and  use  of  the  sheet.  The 
galvanizing  transforms  the  physical 
charade  of  the  cold-rolled  sheet  from  a 
non-corrosion  resistant  to  a  corrosion- 
resistant  material.  The  galvanized  sheet 
is  intended  for  use  in  applications 
where  corrosion-resistance  is  important 
because  of  exposure  to  the  elements, 
such  as  construction  or  the  production 
of  certain  products  [e.g.,  air 
conditioners).  Cold-rolled  sheet  cannot 
be  used  for  such  applications.  Thus, 
galvanizing  changes  the  character  and 
use  of  the  steel  sheet,  Le^  results  in  a 
new  and  different  article.  In  fact,  the 
differences  between  cold-rolled  sheet 
and  galvanized  sheet  are  so  significant 
they  fall  within  different  classes  or 
kinds  of  merchandise.  In  addition, 
galvanizing  adds  substantial  value. 

Despite  Cmstoras’  ruling,  there  are 
more  similarities  than  differences  in  the 
extent  to  which  galvanizing  and  full 
anneal/galvanizing  affect  the  steel  sheet. 
Both  processes  are  done  on  the  same 
production  line,  using  the  same  material 
and  labor,  and  the  costs  of  production 
are  essentially  the  same.  As  noted 
above,  some  heat  treatment  is  done  in 
converting  cold-rolled  sheet  into 
galvanized  sheet.  The  only  difference  in 
the  process  is  that  the  full  annealed 
product  is  heated  to  a  higher 
temperature.  Thus,  we  see  no  basis  to 
conclude  that,  for  AD/CVD  purposes, 
the  full  annealing  and  galvanizing  is  a 
signifrcant  process,  but  galvanizing 
alone  is  not.  Furthermore,  both 
processes  change  the  character  of  the 


product:  Galvanizing  gives  the  sheet 
corrosion  resistant  properties,  and  full 
annealing/galvanizing  adds  the 
additional  characteristic  of  formability 
ii.e.,  reduces  the  yield  and  tensile 
strength).  Both  processes  also  change 
the  use:  Galvanizing  results  in  a  product 
intended  for  applications  requiring 
corrosion  resistance,  and  full  anneal/ 
galvanized  results  in  a  product  intended 
for  similar  applications,  but  which 
requires  more  formability.  Galvanizing 
results  in  a  product  intended  for 
applications  requiring  corrosion 
resistance,  and  full  annealing  results  in 
a  product  intended  for  applications 
requiring  more  formability  (e.g., 
appliances). 

Based  on  the  foregoing,  the 
Department  has  determined  that 
galvanizing  constitirtes  substantial 
transformation.  Therefore,  cold-rolled 
sheet  that  is  galvanized  in  a  subject 
country  is  substantially  transformed 
into  a  product  of  that  country  and  is 
within  the  scope  of  these  investigations. 

Products  of  Nonrectangular  Shape 

Background.  The  product 
descriptions  in  the  AD  and  CVD 
petitions  on  carbon  steel  flat  products 
specificaliy  excluded  nonrectangularly- 
shaped  products  from  the  investigations 
of  ail  four  classes  or  kinds  (certain  hot- 
roiled,  cold-rolled,  and  corrosion- 
resistant  products,  and  plate).  The 
Department  initiated  all  of  the  LTFV 
and  CVD  investigations  of  carbon  steel 
flat  products  with  scope  language  which 
speciHcally  excluded  products  which 
have  been  cut,  pressed,  or  stamped  to 
nonrectangular  shape. 

In  a  submission  of  November  25, 1992 
(two  days  before  the  Department’s 
preliminary  CVD  determinations  on  flat- 
rolled  products),  j>etitioners  amended 
the  scope  of  their  petitions  to  include 
nonrectanguiarly-shaped  products  in 
the  scope  of  the  investigations  of  all  four 
classes  or  kinds.  We  received  numerous 
comments  from  respondents  and 
interested  parties  oppo.sing  petitioners’ 
scope  amendment.  (See  decision 
memorandum  of  January  25, 1993,  from 
Roland  MacDonald,  Director  of  the 
Office  of  Agreements  Compliance,  to 
Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary  for  Compliance,  and  Richard 
W.  Moreland,  Acting  Deputy  Assistant 
Secretary  for  Investigations  ("the 
January  25  memo”).)  On  January  26, 
1993,  the  Department  issued  its 
preliminary  determinations  in  the  LTFV 
investigations  of  certain  carbon  steel  flat 
products.  In  those  determinations,  we 
decided  not  to  expand  the  scope  to 
include  nonrectanguiarly-shaped 
products,  as  petitioners  had  explicitlv 
excluded  them  from  their  petitions. 
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Interested  Party  Comments. 

Petitioners  argue  that  their  exclusion  of 
nonrectangularly-shaped  products  hx>ni 
their  petitions  was  "inadvertent,”  and 
that,  furthermore,  the  Department  has  in 
at  least  one  other  case  [Electrical 
Conductor  Redraw  Rods  from  Venezuela 
("Redraw  Rods  from  Venezuela”)) 
expanded  the  scope  to  include  a 
product  which  had  been  excluded  from 
the  petition.  They  argue  that  their 
November  25, 1992,  scope  amendment 
was  timely  under  the  statute.  Petitioners 
also  argue  that,  according  to  the  criteria 
outlined  in  Diversified  Products  Corp.  v. 
United  States,  572  F.  Supp.  883  (CTT 
1983)  (“Diversified  Products”), 
nonrectangular  products  fall  within  the 
four  classes  or  kinds  of  merchandise 
subject  to  these  investigations.  They 
argue  that  inclusion  of  these  products  in 
the  scope  is  necessary  to  prevent 
circumvention  of  prospective 
antidumping  or  countervailing  duty 
orders.  Petitioners  state  that  they  were 
not  required  to  present  evidence 
si}ecifically  indicating  that 
nonrectangularly-shaped  products  are 
being  dumped  or  subsidized.  They 
claim  that  the  U.S.  International  Trade 
Commission  (FTC)  did  not  exclude  such 
products  from  its  preliminary  injury 
determinations  in  these  investigations, 
and  that  those  determinations  were 
based  on  import  data  that  included 
nonrectangularly-shaped  products. 
Petitioners  claim  that  they  produce, 
have  produced,  or  currently  have  the 
ability  to  produce  nonrectangular 
shapes.  They  also  state  that  “significant 
volumes”  of  nonrectangular  shapes  are 
entering  the  United  States  and 
competing  with  rectangularly-shaped 
products.  Lastly,  petitioners  argue  that 
including  products  of  nonrectangular 
shape  will  impose  no  additional  burden 
on  the  Department  or  the  U.S.  Customs 
Service,  and  actually  would  ease  that 
burden  by  eliminating  the  need  to 
distinguish  between  rectangular  and 
nonrectangular  products  imported  in 
the  same  Harmonized  Tariff  Schedule 
item  when  assessing  AD/CVD  duties. 

Stelco,  Inc.  (“Stelco")  notes  that  the 
petitions  explicitly  excluded  such 
products  from  the  investigations,  and 
that  the  Department’s  initiation  notice, 
questionnaires,  and  preliminary 
determinations  likewise  excluded  those 
products.  Stelco  also  notes  that  the  ITC 
adopted  the  same  product  descriptions 
as  did  the  Department  and  claims  that 
the  ITC’s  questionnaires  and 
preliminary  determinations  were 
limited  to  rectangularly-shaped 
products.  Stelco  argues  that  the 
Department  cannot  expand  the  scope  to 
include  products  which  were  not 


subject  to  an  ITC  preliminary  positive 
injury  determination,  and  that  to  do  so 
would  be  in  violation  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
and  the  GATT  Antidumping  Code. 

Stelco  claims  that  there  is  a  long  history 
of  imports  of  nonrectangularly-shaped 
products  from  Canada  and  that  sales  of 
these  products  thus  cannot  be 
considered  to  represent  a  diversion  of 
trade  from  rectangularly-shaped 
products.  Stelco  argues  that  inclusion  of 
nonrectangularly-shaped  products 
would  result  in  “gross  distortion  of 
margins  based  on  incomplete  and 
misleading  data,”  and  would  unfairly 
penalize  producers  of  nonrectangular 
products  against  whom  petitioners  have 
made  no  allegations  of  dumping.  Stelco 
argues  that,  regarding  amendments  to 
the  scope  late  in  an  investigation. 
Department  practice  is  to  entertain 
amendments  to  exclude  products  but 
not  to  include  products,  a  practice 
confirmed  by  the  Court  of  International 
Trade  in  Smith  Corona  v.  United  States, 
796  F.  Supp.  1532  (OT  1992).  Stelco 
argues  that,  based  on  the  Diversified 
Products  criteria,  nonrectangularly- 
shaped  products  constitute  a  different 
class  or  kind,  and  that,  as  Stelco 
believes  that  neither  petitioners  nor  any 
of  their  related  companies  make 
nonrectangularly-shaped  products, 
petitioners  lack  standing  regarding  these 
products.  Stelco  argues  that  petitioners 
have  not  alleged  less-than-fair-value 
sales  of  nonrectangularly-shaped 
products.  Lastly,  Stelco  argues  that 
allowing  a  scope  expansion  at  a  late 
stage  in  an  investigation  could 
encourage  future  petitioners  to 
manipulate  the  petition  process  to 
include  at  first  only  products  with 
anticipated  high  margins  and  then 
introduce  anticipated  low-margin 
products  into  the  scope  late  in  the 
proceeding. 

Empresa  Nacional  Siderurgica 
(“Ensidesa”)  restricts  its  arguments 
specifically  to  steel  circles.  Ensidesa 
argues  that,  based  on  the  Diversified 
Products  criteria,  circles  constitute  a 
separate  class  or  kind,  and  that,  as  it  is 
unclear  whether  petitioners  currently 
manufacture  circles,  petitioners  lack 
standing  regarding  this  product. 
Ensidesa  argues  that,  coming  so  late  in 
the  proceedings,  petitioners’  scope 
amendment  is  untimely.  Ensidesa 
argues  that  petitioners  seek  to  expand 
the  scope  to  include  products  which  the 
ITC  has  not  found  to  cause  or  threaten 
injury.  Lastly,  Ensidesa  claims  that 
circumvention  is  impossible,  as  circles 
cannot  be  used  in  place  of  rectangular 
products. 

Algoma  Steel,  Inc.  (“Algoma”)  claims 
that  no  case,  statute  or  regulation 


permits  expanding  the  scope  of  an  AD 
investigation  at  this  stage  of  a 
proceeding,  and  that  the  Department  has 
never  granted  an  amendment  to  expand 
the  scope  this  late  in  an  investigation. 
Algoma  argues  that  the  Department 
cannot  make  an  anticircumvention 
decision  without  first  undertaking  a 
scope  investigation,  and  that  this  is  the 
lesson  learned  from  Redraw  Rods  from 
Venezuela.  Algoma  states  that  the 
Department’s  longstanding  practice  has 
been  to  exclude  nonrectangularly- 
shaped  products  from  investigations  of 
flat-rolled  products.  Algoma  argues  that 
including  nonrectangularly-shaped 
products  late  in  the  proceeding  would 
be  prejudicial  to  producers  of  these 
products  who  have  not  had  an 
opportunity  to  participate  in  the 
investigations.  Algoma  also  argues  that 
allowing  a  scope  expansion  at  a  late 
stage  in  an  investigation  could 
encourage  future  petitioners  to 
manipulate  the  petition  process  to 
include  at  first  only  products  with 
anticipated  high  margins  and  then 
introduce  anticipated  low-margin 
products  into  the  scope  late  in  the 
proceeding.  Algoma  claims  that 
petitioners  failed  to  demonstrate  that 
they  produce  nonrectangularly-shaped 
products  and  thus  lack  standing 
regarding  these  products,  and  that  based 
on  the  Diversified  Products  criteria 
nonrectangularly-shaped  products 
constitute  a  separate  class  or  kind. 

Department’s  Position.  Petitioners’ 
request  to  amend  the  scope  of  the 
investigations  to  include  products  of 
nonrectangular  shape  was  filed  timely 
under  section  732(b)(1)  of  the  Act  and 
under  section  353.12(e)  of  the 
Department’s  regulations.  However,  the 
LTW  and  CVD  petitions  explicitly  and 
unequivocally  excluded  flat-rolled 
products  of  nonrectangular  shape  from 
the  scope  of  the  investigations  of  all  four 
classes  or  kinds  of  carbon  steel  flat- 
rolled  products.  We  therefore  disagree 
with  petitioners’  assertion  in  support  of 
their  amendment  that  this  exclusion 
was  “inadvertent.”  Petitioners’  citation 
of  Redraw  Rods  from  Venezuela  is 
irrelevant,  as  that  case  involved  a  scope 
determination  following  an  allegation  of 
circumvention  of  an  existing 
antidumping  order;  it  did  not  involve  a 
scope  expansion  during  an  ongoing 
investigation.  Furthermore,  petitioners 
did  not  adequately  substantiate  their 
claim  regarding  the  potential  for 
circumvention. 

All  of  the  petitioners’  bases  for 
expanding  the  scope  of  the 
investigations  to  include 
nonrectangularly-shaped  products,  and 
the  issue  of  which  products  were 
covered  by  the  FTC’s  p'eliminar/  injury 
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determination,  are  overridden  by  the 
relatively  advanced  stage  in  the 
pi'oceeding  in  which  petitioners*  scope 
expansion  amendment  was  filed. 
Regarding  scope  modiHcations  during 
an  investigation,  it  has  been  the 
Elepartment’s  consistent  practice  not  to 
permit  expansions  of  the  scope  during 
the  latter  stages  of  the  proceeding.  (Sm 
for  example.  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
IntemaJ-CombustJon,  Industrial  Forklift 
Trucks  from  Japan,  53  FR  12,552, 
12,566-12,567  (April  15, 1988).)  In 
these  investigations,  the  petitioners  had 
first  clearly  excluded  prc^ucts  of 
nonrectangular  shape  from  their 

{>etitions.  Subsequently,  at  a  relatively 
ate  stage  in  the  investigations,  they 
submitted  a  scope  amendment  request. 
We  are  not  satisfied  that  there  is 
adequate  information,  comment,  and 
rebuttal  from  parties  to  the  proceeding 
to  reverse  the  existing  exclusion.  We 
therefore  deny  petitioners’  scope 
amendment  to  include  products  of 
nonrectangular  shape  in  the 
investigations. 

Products  of  Nonrectangular  Cross- 
Section 

Background.  In  describing  the 
products  subject  to  their  LTW  and  CVD 
petitions  on  carbon  steel  flat  products, 
petitioners  referred  to  the  HTS 
description  of  flat  products,  which 
defines  those  products  as  having 
rectangular  cross-sections.  The 
Department  initiated  all  of  the  LTFV 
and  CVD  investigations  of  carbon  steel 
flat  products  with  scope  language  which 
specifically  excluded  products  of 
nonrectangular  cross-section. 

In  a  submission  of  November  25, 

1992,  petitioners  clarified  that  the  scope 
of  their  petitions  include  products  of 
nonrectangular  cross-section  in  the 
scope  of  the  investigations  of  all  four 
classes  or  kinds.  We  received  numerous 
comments  from  respondents  and 
interested  parties  opposing  petitioners’ 
scope  clarification.  (See  the  January  25 
memo.) 

On  January  26, 1993,  the  Department 
issued  its  preliminary  determinations  in 
the  LTFV  investigations  of  certain 
carbon  steel  flat  products.  As  petitioners 
had  not  excluded  products  of 
nonrectangular  cross-section  from  their 
petitions,  we  clarified  in  those 
determinations  that  such  products  are 
included  in  the  scope  of  the 
investigations. 

Interested  Party  Comments. 

Petitioners  claim  that  respondents  have 
provided  no  evidence  compelling  the 
Department  to  overturn  its  decision  that 
products  of  nonrectangular  cross-section 
are  within  the  scope  of  the 


investigation.  Petitioners  state  that  their 
scope  clarification  request  was  timely 
filed  and  that  the  Department  may 
modify  the  scope  at  any  time  prior  to 
the  Secretary’s  final  determination. 

'They  also  state  that  the  Department 
clarified,  rather  than  expanded,  the 
scope.  Petitioners  state  that,  according 
to  the  Diversified  Products  criteria, 
nonrectangular  cross-section  products 
fall  within  the  same  classes  or  kinds 
subject  to  these  investigations.  'They 
claim  that,  as  they  are  not  required  to 
produce  every  product  within  the  class 
or  kind,  they  have  standing  regarding 
nonrectangular  cross-section  products. 
Petitioners  also  state  that,  for  certain 
countries,  these  products  constitute  a 
"significant  percentage  of  imports,”  and 
that  inclusion  of  these  products  is 
necessary  to  prevent  circumvention. 
Petitioners  argue  that  the  lack  of  an  ITC 
preliminary  injury  determination  on 
nonrectangular  cross-section  products 
does  not  preclude  the  Department  from 
including  those  products  in  the  scope  of 
the  investigations.  Petitioners  argue  that 
they  were  not  required  to  present 
evidence  specifically  indicating  that 
nonrectangular  cfbss-section  products 
are  being  subsidized  or  dumped  and 
that  the  ITC  is  not  required  to  make  a 
preliminary  injury  determination  on 
these  products,  as  they  belong  to  the 
same  class  or  kind  as  the  products 
subject  to  the  investigation. 

USIMINAS’S  and  Primary  Steel,  Inc. 
("Primary”)  joint  comments  relate  to 
nonref:tangular  cross-section  products 
generally  and  to  bevelled  plate 
specifically.  USIMINAS  and  Primary 
argue  that  the  Department’s  incitision  of 
nonrectangular  cross-section  products 
violates  the  Department’s  consistent 
practice  not  to  expand  investigations  to 
include  products  expressly  excluded 
from  petitions  and  initiation  notices. 
They  claim  that  there  was  no  ambiguity 
in  petitioners’  scope  language,  which 
excluded  nonrectangular  cross-section 
products.  USIMINAS  and  Primary  also 
argue  that  petitioners’  scope  amendment 
is  untimely,  as  the  Department  has 
never  expanded  the  scope  so  late  in  the 
proceeding.  The  two  companies  argue 
that,  as  the  FTC’s  preliminary  injury 
determination  did  not  apply  to  products 
with  nonrectangular  cross-sections, 
including  these  products  in  the  scope 
contradicts  the  GATT  and  U.S.  law. 
They  also  argue  that  bevelled  plate  is  a 
separate  like  product  which  petitioners 
do  not  produce  and  for  which 
p^itioners  therefore  lack  standing,  and 
that,  based  on  the  Diversified  Products 
criteria,  bevelled  plate  belongs  to  a 
different  class  or  kind  than  do  products 
of  rectangular  cross-section.  USIMINAS 


and  Primary  claim  that  petitioners  never 
made  any  allegations  of  LTFV  sales  of 
bevelled  plate.  They  state  that  the 
Department,  in  its  January  25, 1993, 
decision  to  include  nonrectangular 
cross-section  products  in  the 
investigations,  stated  that  the  lack  of  an 
affirmative  ITC  preliminary  injury 
determination  prevents  the  application 
of  AD/CVD  duties  on  imports  of  those 
products,  and  that,  therefore.  Commerce 
should  instruct  Customs  to  refund  all 
cash  deposits  and  release  the  bonds  on 
all  imports  of  this  merchandise.  Lastly, 
USIMINAS  and  Primary  ask  the 
Department  to  be  mindful  that 
petitioners  limited  their  scope 
amendment  to  nonrectangular  cross- 
section  products  that  “do  not  assume 
the  character  of  other  articles.” 

AG  der  Dillinger  Hiittenwerke 
("Dillinger”)  argues  that  there  is  no 
evidence  in  the  petitions  indicating  that 
petitioners  intended  to  include 
nonrectangular  cross-section  products 
in  the  scope  of  the  investigations. 
Dillinger  notes  that  the  petitions’  only 
reference  to  such  produ^  is  the  citation 
of  the  HTS  definition  of  flat-rolled 
products,  which  excludes  products  of 
nonrectangular  cross-sections.  Dillinger 
argues  that  including  nonrectangular 
cross-section  products  constitutes  an 
expansion  of  the  scope,  not  just  a 
clarification.  Dillinger  ai^ues  that  there 
must  be  both  preliminary  and  final 
determinations  by  both  the  Department 
and  the  ITC  in  order  to  collect  AD 
duties  on  imported  products.  Lastly, 
Dillinger  argues  that  the  Department 
was  inconsistent  in  denying  petitioners 
request  to  include  nonrectangular 
shapes  (see  above)  while  agreeing  to 
petitioners’  request  to  include  non 
rectangular  cross-sections. 

Department’s  Position.  In  contrast  to 
the  petitions’  explicit  exclusion  of 
products  of  nonrectangular  shape, 
nowhere  do  the  petitions  specifically 
exclude  nonrectangular  cross-section 
products  from  the  scope  of  the 
investigations.  In  fact,  while  the  HTS 
definition  of  flat-rolled  products  cited 
by  the  petitions  refers  to  products  of 
rectangular  cross-section,  the  HTS  itself 
is  inconsistent  regarding  cross-section: 
According  to  the  Explanatory  Notes  to 
the  HTS,  products  of  nonrectangular 
cross-section  are  classified  in  the  HTS 
under  headings  for  "flat-rolled” — i.e., 
rectangular  cross-section — products. 

Consistent  with  the  Department’s 
practice,  the  written  scope  description 
is  dispositive.  Based  on  the  written 
description  in  the  petitions  in  these 
investigations,  all  products  classified  in 
the  HTS  items  cited  in  the  petitions  fall 
within  the  written  scope  descriptiorrs 
unless  specifically  excluded.  Thus, 
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products  of  nonrectangular  shape  are 
not  in  the  scope  of  the  investigations,  as 
they  were  explicitly  excluded  from  the 
petitions.  However,  absent  a  specifle 
exclusion  of  any  other  products  from 
the  written  description  of  the  scope,  all 
other  products  covered  in  the  HTS  items 
dted  in  the  petitions  are  included 
within  the  scope,  including  products  of 
nonrectangular  cross-section. 

Products  of  nonrectangular  and 
rectangular  cross-sections  belong  to  the 
same  class  or  kind.  In  making  this 
determination,  we  have  considered  the 
following  factors:  (1)  The  physical 
characteristics  of  the  merdiandise;  (2) 
the  expectations  of  the  ultimate 
purchasers:  (3)  the  ultimate  use  of  the 
merchandise:  (4)  the  channels  of  trade 
in  which  the  merchandise  moves:  and 
(5)  the  manner  in  which  the 
merchandise  is  advertised  and 
displayed.  The  Court  of  International 
Trade  has  endorsed  these  criteria  in 
determining  whether  a  product  is 
within  a  “class  or  kind”  of  merchandise. 
(See  Diversified  Products.)  Regarding 
their  physical  characteristics, 
nonrectangular  cross-section  products 
are  no  more  different  from  rectangular 
cross-section  products  than  are  flat- 
rolled  products  of  particular  chemical 
composition,  widths,  or  yield  strengths 
difrerent  from  each  other.  That  is,  edge 
specirication  is  merely  one  of  several 
specifications  which  a  consumer  may 
consider  when  purchasing  carbon  steel 
flat  products.  While  products  of 
nonrectangular  cross-section  may  have 
particular  ultimate  uses,  this  again  is  no 
different  than  noting  that  Rat-rolled 
products  of  particular  yield  strengths  or 
grades,  but  within  the  same  class  or 
kind,  may  be  suitable  for  certain  but  not 
all  end  uses.  This  holds  true,  by 
analogy,  for  the  expectations  of  the 
ultimate  consumer.  Flat-rolled  products 
are  sold  through  the  same  channels  of 
trade  regardless  of  cross-sectional 
proRle:  flat-rolled  products  in  the  four 
classes  or  kinds  are  sold  directly  to  end 
users  as  well  as  to  service  centers:  that 
nonrectangular  cross-section  products 
are  generally  sold  directly  to  end  users 
does  not  di^erentiate  them  from  other 
products  within  the  class  or  kind. 

Lastly,  we  note  that  the  method  of 
advertising  for  flat-rolled  products  is  not 
dependent  upon  the  cross-section  of  the 
steel.  Steel  products  manufactured  to 
standard  grades  and/or  sizes  may  be 
advertised  in  catalogs  and  ether 
promotional  company  literature,  while 
other,  specific  products  developed  by 
the  manufacturer  in  coop)er3tion  with 
one  or  more  end  users  might  not 
necessarily  be  included  in  such 
advertising.  This  distinction  holds  true 


for  various  flat-rolled  products  within 
the  four  classes  or  kinds  and  is  not  just 
related  to  the  shape  of  the  cross-section. 
Thus,  a  diflerence  in  the  method  of 
advertising  for  nonrectangular  cross- 
section  pr^ucts  does  not  support  the 
assertion  that  those  products  constitute 
a  separate  class  or  kind. 

Hoarding  the  issues  of  standing  and 
like  product,  in  the  absence  of 
persuasive  evidence  that  the  like 
products  and  domestic  industries 
identified  by  the  ITC  are  inappropriate 
to  follow  for  purposes  of  standing,  it  is 
the  Department’s  usual  practice  to  defer 
to  the  like  product  descriptions 
developed  by  the  ITC  (Sw  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Nepheline  Syenite  from  Canada 
(“Nepheline  Syenite  from  Canada"),  57 
FR  9237,  9242  (Martb  17, 1992).)  In 
these  investigations,  the  like  product 
descriptions  written  by  the  FTC  in  its 
preliminary  injury  determinations  are 
equivalent  to  the  Department’s  scope 
definitions.  Thus,  we  believe  that 
products  of  nrmrecfanguiar  cross-section 
do  not  constitute  a  separate  like 
roduct.  We  also  believe  that  petitioners 
ave  standing  regarding  nonrectangular 
cross-section  products.  Petitioners  have 
demonstrated  that  they  produce  all  four 
like  products  and  thus  that  they  are 
manufacturers  or  producers  of  those 
four  like  products  under  section 
771(9)(C)  of  the  Act.  Further, 
petitioners’  statement  that  they  have 
filed  the  petitiem  on  behalf  of  the 
relevant  domestic  industries  is 
sufficient  absent  evidence  to  the 
contrary.  (See  Appendix  B  to  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Ports 
Thereof  from  Germany  (“AFBs  from 
Germany"),  54  FR  18,992, 19,004,  (May 
3, 1989):  and  Microdisks  from  fapan,  54 
FR  6433,  6435  (February  10. 1989).) 
Finally,  there  is  no  requirement  that 
interested  parties  manufacture  every 
product  within  the  like  product 
designation,  only  that  they  are 
producers  of  a  like  product.  (See 
Negative  Final  Determination  of 
Circumvention  of  Antidumping  Order: 
Portable  Electric  Typewriters  from  fapan 
(Brother  Industries,  Ltd.  and  Brother 
Industries  (USA),  Inc.  ("PETs  from 
Japan”),  56  FR  58,031,  58,038, 
Novem^r  15, 1991.) 

As  to  the  issue  of  which  products 
were  covered  by  the  FTC’s  preliminary 
injury  determination,  because  of  the 
wording  of  the  petition  it  is  unclear 
whether  the  ITC  investigated  products 
of  nonrectangular  cross-section.  ITC 
officials  have  confirmed  to  the 
Department  that  its  questionnaire  did 
not  explicitly  exclude  all 


nonrectangular  cross-section  products 
and  that  there  is  no  evidence 
demonstrating  that  the  responses  to  its 
questionnaire  did  not  include  data  on 
such  products.  (See  memorandum  of 
June  16. 1993,  ffom  Art  Stem,  Office  of 
Agreements  Compliance,  to  the  file.) 
Accordingly,  such  a  clarification  of  the 
scope  of  an  investigation  does  not 
violate  section  733(a)  of  the  Act,  which 
requires  a  preliminary  injury 
determination  by  the  ITC,  nor  does  it 
violate  the  international  obligations  of 
the  United  States.  Moreover,  if  it  is 
clarified  that  such  products  are 
included,  the  ITC  would  be  able  to  take 
account  of  this  for  purposes  of  its  final 
detemiination. 

Petitioners’  request  to  clarify  the 
scope  of  the  investigations  to  iiM:lude 
nonrectangular  products  was  timely 
under  section  732(b)(1)  of  the  Act  and 
under  section  353.12(e)  of  the 
Department’s  regulations.  We  therefore 
have  clarified  the  four  classes  or  kinds 
subject  to  the  investigations  to  indicate 
that  products  of  nonrectangular  cross- 
section  are  included  in  the  scope. 

Lastly,  USIMINAS’S  and  Primary’s 
characterization  of  petitioners’  scope 
clarification  request  as  including 
products  of  nonrectangular  cross-section 
which  "do  not  assume  the  character  of 
other  articles"  is  not  entirely  accurate. 
Petitioners’  November  25, 1992,  scope 
clarification  request  referred  to  “flat- 
rolled  products  which  have  bevelled 
edges  or  other  surface  or  edge 
characteristics  which  might  render  their 
cross-section  other  than  rectangular,  so 
long  as  those  modifications  do  not  cause 
them  to  assume  the  character  of 
products  of  other  HTSUS  item 
numbers."  (Emphasis  added.)  We 
believe  that,  having  relied  on  HTSUS 
item  numbers  as  a  distinguishing  factor, 
petitioners  intended  to  limit  their 
clarification  to  flat-rolled  products 
whose  nonrectangular  cross-sections 
have  been  imparted  onto  the  steel  after 
the  rolling  process,  i.e.,  to  products 
which  have  been  “worked  after 
rolling” — for  example,  products  which 
have  been  bevelled  or  rounded  at  the 
edges.  Thus,  we  have  further  clarified 
that,  regarding  products  of 
nonrectangular  cross-section,  only  those 
products  whose  nonrectangular  cross- 
sections  are  achieved  subsequent  to  the 
rolling  process  are  included  within  the 
scope  of  the  investigations. 

Painted  vs.  Unpaimed  Products 
Interested  Party  Comments.  Stelco 
argues  that,  based  on  the  Diversified 
Products  criteria,  two  of  the  classes  or 
kinds  subject  to  investigation,  cold- 
rolled  carbon  steel  flat  products  and 
corTosion-re.sistant  carbon  steel  fiat 
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products,  should  each  be  divided  into 
two  classes  or  kinds,  for  a  total  of  four 
new  classes  or  kinds:  painted  cold- 
rolled,  unpainted  cold-rolled,  painted 
corrosion-resistant,  and  unpainted 
corrosion-resistant.  Stelco  also  argues 
that  including  painted  and  unpainted 
products  together  in  a  class  or  kind  will 
distort  the  dumping  calculations,  as 
painted  products  cost  significantly  more 
than  unpainted  products.  Stelco  argues 
that  there  are  no  circumvention 
concerns,  as  there  have  been  U.S. 
imports  of  Canadian  painted  products 
“for  years." 

Petitioners  argue  that,  based  on  the 
Diversified  Products  criteria,  painted 
and  un  painted  cold-rolled  belong  to  the 
same  class  or  kind,  and  likewise  painted 
and  unpainted  corrosion-resistant. 
Petitioners  claim  that  including  painted 
and  unpainted  products  in  the  same 
class  or  kind  will  not  distort  margin 
calculations:  they  argue  that,  as  the 
Department  made  painted/unpainted 
the  first  characteristic  in  the  model- 
match  hierarchy,  sales  of  painted  and 
unpainted  products  would  never  be 
matched  by  the  Department  in  its 
dumping  calculations.  Lastly, 
petitioners  argue  that  the  Department 
has  consistently  included  both  painted 
and  unpainted  products  in  the  same 
class  or  kind  in  its  previous 
investigations. 

Department’s  Position.  The  petitions 
are  clear  that  both  painted  and 
unpainted  products  are  covered  by  the 
scope  of  these  investigations.  Fiulher, 
bas^  on  the  Diversified  Products 
criteria,  we  agree  with  petitioners  that 
painted  and  unpainted  steel  products 
belong  to  the  same  class  or  kind.  The 
physical  characteristics  between  painted 
and  unpainted  products  are  very 
similar,  in  that  painted  steel  can  be 
subjected  to  the  same  types  of 
operations  as  unpainted  steel,  e.g., 
stamping,  blanking,  drawing,  and 
welding.  In  most  cases,  paint  is  applied 
to  steel  merely  to  improve  the  steel’s 
appearance.  The  ultimate  use  and 
expectations  of  the  ultimate  purchasers 
are  much  the  same  for  painted  and 
unpainted  products.  Both  types  of 
products  are  used  in  the  manufacture  of 
consumer  goods,  vehicles,  and 
equipment,  and  in  construction. 
Ultimate  purchasers  have  already 
decided  they  want  to  buy  either  a  cold- 
rolled  or  corrosion-resistant  steel 
product  because  of  the  physical 
properties  each  of  these  products 
possesses  and  the  performance  they 
therefore  expect  from  the  steel.  A 
particular  steel  consumer  knows  that 
the  product  he  fabricates  with  the 
purchased  steel  will  at  some  point  be 
painted;  however,  when  the  steel  is 


painted — i.e.,  prior  to  delivery  and  at 
the  direction  of  the  steel  company,  or 
after  delivery  (and,  perhaps,  after 
fabrication)  and  at  the  direction  of  the 
steel  consumer — is  only  a  matter  of 
customer  preference  and  does  not  reflect 
any  essential  diflerence  between  the 
physical  characteristics,  end  uses  and 
consumer  expectations  of  painted  and 
unpainted  steel.  Both  products  are  sold 
through  the  same  channels  of  trade,  j.e., 
to  end-users  and  service  centers.  And 
both  products  are  advertised  together  by 
steel  companies  in  their  product 
literature.  Regarding  the  calculation  of 
dumping  margins,  our  placement  of  the 
|}ainted/unpainted  characteristic  at  the 
top  of  our  model  match  hierarchy  and 
our  twenty  percent  difference-in¬ 
merchandise  (“difmer")  cap  virtually 
eliminated  the  possibility  that  sales  of 
painted  and  unpainted  products  would 
be  matched  to  each  other.  We  therefore 
deny  Stelco’s  request  to  divide  the  cold- 
rolled  and  corrosion-resistant  classes  or 
kinds  into  painted  and  unpainted  cold- 
rolled  and  painted  and  unpainted 
corrosion-resistant  products. 

Certain  Hot-Rolled,  Cold-Rolled,  and 
Corrosion-Resistant  Flat  Products 
Interested  Party  Comments. 

Mitsubishi  International  Corporation 
(“MIC”)  requested  that  the  Department 
exclude  specific  types  of  the  following 
16  products  from  the  investigations  of 
certain  hot-rolled,  cold-rolled  and 
corrosion-resistant  carbon  steel 
products: 

1.  High  tensile  (60kgf/mm^)  strength 
1.6mm  gauge  hot-rolled  steel 

2.  High-tensile  (85,338  PSI)  strength  hot- 
rolled  steel  SPFH-60  1.8mm  gauge 

3.  Cu-P  cold-rolled  steel  with  high 
corrosion  resistance 

4.  Fingerprint  free  electrogalvanized 
zinc-nickel  steel  with  K2-coat 

5.  Electrogalvanized  Zn-Ni  coated  steel 

6.  High  carbon  cold-rolled  steel 

7.  Cold-rolled  steel  for  extra  deep 
drawing  usage 

8.  Thin  gauge  pre-painted  galvanized 
steel  sheet  with  high  formability 

9.  Ultra-thin  aluminized  coated  steel 
with  chromate 

10.  Cold-rolled  high  carbon  steel 

11.  Corrosion  resistant  zinc-nickel 
electrolytically  galvanized  sheet 
without  organic  coating  and  with  a 
thickness  of  1.8mm  (0.070")  and  over 

12.  Electrogalvanized  product  with 
chromate  treatment 

13.  Galvanized  steel  with  thin  gauge  and 
irregular  width 

14.  Galvanized  steel  with  thin  gauge  and 
irregular  width 

15.  Hot  dip  aluminized  steel  sheet  in 
coil 

16.  Battery  can  tin  mill  black  plate 


MIC  claims  that:  Petitioners  cannot 
produce  and/or  cannot  meet  MIC’s 
customers’  specifications  (products  1- 
14,  and  16);  these  products  are  not 
substitutable  (products  1, 12, 13,  and 
16);  petitioners  will  not  provide  the 
steel  in  small  quantities  (product  2), 
will  not  supply  small  volumes  at 
“commercially  reasonable  terms” 

(product  12),  or  cannot  supply  sufficient 
quantities  to  satisfy  U.S.  demand 
(product  15). 

Petitioners  oppose  excluding  these 
products  from  the  scope  of  the 
investigations. 

Department's  Position.  All  16 
products  are  clearly  within  the  scope  of 
the  investigations  as  described  in  the 
petitions,  the  FTC’s  preliminary  injury 
determinations  and  the  Department’s 
preliminary  LTFV  and  CVD 
determinations:  Products  1  and  2  are 
within  the  scope  of  the  investigations  of 
hot-rolled  products:  products  3,  6,  7, 10, 
and  16  are  within  the  scope  of  the 
investigations  of  cold-rolled  products: 
and  pr^ucts  4,  5,  8,  9,  and  11-15  are 
within  the  scope  of  the  investigations  of 
corrosion-resistant  products.  These 
products  are  flat-rolled  and  clearly  fall 
within  the  chemical  (i.e.,  carbon  steel), 
dimensional,  and,  regarding  the  above- 
mentioned  corrosion-resistant  products 
(products  4,  5,  8,  9,  and  11-15), 
metallic-coating  characteristics 
indicated  in  the  scope  description. 
Furthermore,  unless  specifically 
excluded,  all  hot-rolled,  cold-rolled,  and 
corrosion-resistant  flat  products  meeting 
those  criteria  are  included  within  the 
scope  regardless  of  any  other  technical 
properties  of  the  steel. 

Petitioners  have  demonstrated  that 
they  produce  all  four  like  products  and 
thus  that  they  are  manufacturers  or 
producers  of  those  four  like  products 
under  section  771(9)(C)  of  the  Act. 
Further,  petitioners’  statement  that  they 
have  filed  the  petition  on  behalf  of  the 
relevant  domestic  industries  is 
sufficient  absent  evidence  to  the 
contrary.  (See  Suramerica  de  Aleaciones 
Laminadas  v.  United  States,  966  F.2d 
660  (Fed.  Cir.  1992).  See  also  Appendix 
B  to  AFBsfrom  Germany,  54  FR  18,992, 
19,004,  (May  3, 1989);  and  Microdisks 
from  Japan,  54  FR  6433,  6435  (February 
10, 1989).)  There  is  no  requirement  that 
interested  parties  manufacture  every 
product  within  the  like  product 
designation,  only  that  they  are 
producers  of  a  like  product.  (See  PETs 
from  Japan,  56  FR  58,031,  58,038, 
November  15, 1991.)  Furthermore,  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
request.  We  therefore  deny  MIC’s 
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request  to  exclude  the  above-mentioned 
16  products  from  the  investigations. 

Certain  Hot-Rolled  Precision  Steel 
Products 

Background.  In  a  submission  of 
November  19, 1992,  Theis  Precision 
Steel  Products  (“Theis”)  requested  that 
the  Department  determine  that  certain 
hot-rolled  precision  steel  products  are 
outside  the  scope  of  the  LTFV 
investigations  of  certain  hot-rolled 
carbon  steel  flat  products  from  Germany 
and  Japan.  The  five  specific  types  of 
hot-rolled  products  for  which  Theis 
requested  an  exclusion  are  referred  to  as 
seat  belt  retractor  spring  steel,  piston 
ring  steel,  shock  absorber  steel, 
throwaway  blade  steel,  and  carbon  band 
saw  steel. 

On  January  26, 1993,  the  Department 
issued  its  preliminary  determinations  in 
the  LTFV  investigations  of  certain 
carbon  steel  flat  products.  In  those 
determinations,  the  Department  did  not 
exclude  these  products  from  the  scope 
of  the  above-mentioned  investigations. 

In  a  submission  of  April  1, 1993, 

Theis  provided  specifications  for  two  of 
the  five  products  for  which  it  had 
originally  requested  a  scope  exclusion — 
seat  belt  retractor  spring  steel  and 
carbon  band  saw  steel — and  requested 
that  the  Department  exclude  these  two 
products  from  the  scope  of  the 
investigation.  In  a  submission  of  April 
8, 1993,  petitioners  supported  the 
exclusion  of  seat  belt  retractor  spring 
steel  and  carbon  band  saw  steel  from  all 
of  the  LTFV  and  CVD  investigations  of 
certain  hot-rolled  carbon  steel  flat 
products.  In  a  submission  of  Jime  17, 
1993,  petitioners  clarified  the 
descriptions  of  the  seat  belt  retractor 
spring  steel  and  carbon  band  saw  steel 
for  which  they  support  exclusion  from 
the  investigations. 

Department’s  Position.  Petitioners 
have  indicated  that  they  no  longer  have 
any  interest  in  pursuing  imfair  trade 
remedies  for  certain  seat  belt  retractor 
spring  steel  and  certain  carbon  band 
saw  steel.  Petitioners  support  Theis’s 
request  to  exclude  these  products  from 
the  scope  of  the  investigations,  and 
there  is  no  opposition  to  this  request  on 
the  record.  Iberefore,  we  have  excluded 
certain  seat  belt  retractor  spring  steel 
and  certain  carbon  band  saw  steel  from 
the  investigations  of  certain  hot-rolled 
carbon  steel  flat  products. 

Certain  Hot-Rolled  Products 

Interested  Party  Comments. 
AM6RAKE  and  Itochu  requested  that 
the  Department  exclude  a  specific  type 
of  hot-rolled  steel  product  from  the 
LTFV  investigation  of  hot-rolled  carbon 
steel  flat  products  from  Japan;  hot-rolled 


carbon  steel  flat  products,  of  high 
tensile  strength,  equal  to  or  greater  than 
50,000  pounds  per  square  inch,  in 
thicknesses  of  1.6mm  and  2.9mm. 
AMBRAKE  and  Itochu  claim  that 
petitioners  cannot  and  do  not  produce 
this  product  or  a  substitutable  product: 
while  AMBRAKE  requires  the  product 
in  thicknesses  of  1.6mm  and  2.9mm, 
AMBRAKE  and  Itochu  claim  that  no 
U.S.  mill  can  produce  the  product  in  the 
1.6mm  thickness,  and  that,  for  liability 
purposes,  AMBRAKE  must  purchase 
steel  in  both  thicknesses  which  has  been 
manufactured  by  the  same  supplier. 
AMBRAKE  and  Itochu  also  state  that 
neither  the  petition  nor  the 
Department’s  initiation  notice  indicate 
an  intent  to  include  this  product  within 
the  scope  of  the  investigations. 

Department’s  Position.  The  hot-rolled 
product  described  by  AMBRAKE  and 
Itochu  is  clearly  within  the  scope  of  the 
investigations,  as  that  product  is  hot- 
rolled  and  clearly  falls  within  the 
chemical  (i.e..  carbon  steel)  and 
dimensional  characteristics  indicated  in 
the  scope  description.  Furthermore, 
unless  specifically  excluded,  all  hot- 
rolled  flat  products  meeting  those 
criteria  are  included  within  the  scope 
regardless  of  tensile  strength  or  other 
technical  properties  of  the  steel. 
Petitioners  are  not  required  to 
manufacture  every  product  within  the 
like  product  designation  (see  like 
product  discussion  regarding  the  scope 
exclusion  request  regarding  “certain 
hot-rolled,  cold-rolled,  and  corrosion- 
resistant  flat  products”  (“the  MIC  scope 
exclusion  request”)  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
request.  We  therefore  deny  AMBRAKE’s 
and  Itochu’s  request  to  exclude  the 
above-mentioned  product  finm  the 
investigations. 

Full  Hard  Cold-Rolled  Steel 

Interested  Party  Comments. 
Hoogovens  argues  that,  based  on  the 
Diversified  Products  criteria,  full  hard 
(i.e.,  unannealed)  cold-rolled  steel 
constitutes  a  separate  class  or  kind  of 
merchandise  distinct  from  cold-rolled 
steel  which  has  been  annealed. 

Department’s  Position.  All  cold-rolled 
steel  is  in  a  full  hard  state  after  cold¬ 
rolling  and  prior  to  annealing.  Aside 
from  differences  in  yield  strength  and 
formability,  full  hard  and  annealed 
cold-rolled  flat  products  are  identical  in 
their  physical  characteristics. 
Differences  in  yield  strength  and 
formability  merely  reflect  difierences  in 
quality  and  do  not  rise  to  the  level  of  a 
class  or  kind  distinction.  Rather,  these 


difierences  only  demonstrate  that,  as 
certain  applications  may  require  cold- 
rolled  products  of  particular  yield 
strengths,  certain  products  within  a 
class  or  kind  may  not  be  suitable  for  all 
end  uses.  In  general,  however,  both  full 
hard  and  annealed  cold-rolled  flat 
products  are  suitable  for  use  in  similar 
applications,  such  as  machinery 
manufacturing  and  construction. 
Expectations  of  the  ultimate  purchaser 
are  identical,  in  that  consumers  of  both 
products  expect  the  benefits  of  a  cold- 
rolled  product,  i.e.,  a  product  with 
particular  mechanical  properties  and 
surface  conditions  which  are  achieved 
through  the  cold-rolling  process.  Both 
types  of  cold-rolled  prt^ucts  are  sold 
through  identical  channels  of  trade,  i.e., 
directly  to  end  users  or  to  service 
centers,  and  both  products  are 
advertised  in  the  same  manner  in 
company  catalogs.  We  therefore  deny 
Hoogovens’s  request  to  create  a  new 
class  or  kind  for  full  hard  cold-rolled 
products. 

Certain  Tin  Mill  Black  Plate 

Interested  Party  Comments.  Teledyne 
Rodney  and  Kanematsu  requested  that 
the  Department  exclude  a  certain  type  of 
tin  mill  black  plate  from  the  scope  of  the 
L’TFV  investigation  of  cold-rolled 
carbon  steel  flat  products  from  Japan. 
They  note  that  the  product  has 
particular  properties  regarding  grain 
direction,  camber,  flatness,  eta 
Teledyne  Rodney  and  Kanematsu  claim 
that  neither  the  product  nor  a 
substitutable  product  is  produced 
domestically.  Teledyne  Rodney  and 
Kanematsu  also  state  that  neither  the 
petition  nor  the  Department’s  initiation 
notice  indicate  an  intent  to  include  this 
product  within  the  scope  of  the 
investigations. 

Department’s  Position.  The  tin  mill 
black  plate  described  by  Teledyne 
Rodney  and  Kanematsu  is  clearly  within 
the  scope  of  the  investigations,  as  that 
product  is  cold-rolled  and  clearly  falls 
within  the  chemical  (i.e.,  carbon  steel) 
and  dimensional  characteristics 
indicated  in  the  scope  description. 
Furthermore,  unless  specifically 
excluded,  all  cold-rolled  flat  products 
meeting  those  criteria  are  included 
within  the  scope  regardless  of  grain 
direction,  camber,  flatness,  or  other 
technical  properties  of  the  steel. 
Petitioners  are  not  required  to 
manufacture  every  pr^uct  within  the 
like  product  designation  (see  like 
product  discussion  regarding  "the  MIC 
scope  exclusion  request”  above),  and 
the  statute  does  not  require  the 
Department  to  consider  the  domestic 
availability  of  a  particular  product 
within  the  scope  when  considering  a 
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scope  exclusion  request.  We  therefore 
deny  Teledyne  Rodney's  and 
Kanematsu’s  request  to  exclude  the 
above-mentioned  product  from  the 
investigations. 

Certain  Battery  Can  Steel  Products 

Interested  Party  Comments. 
Worthington  Industries,  Inc. 
(Worthington)  requested  that  the 
Department  exclude  a  certain  type  of 
battery  can  tin  mill  black  plate  from  the 
scope  of  the  LTFV  investigation  of  cold- 
rolled  carbon  steel  flat  pr^ucts  from 
Japan.  According  to  Worthington,  this 
product  is  distinguished  by  its 
extremely  low  level  of  nonmetallic 
inclusions.  The  product  also  has 
particular  properties  regarding  chemical 
composition,  ferrite  grain  size,  surface 
flniw,  hardness,  etc.  Worthington 
claims  that  certain  battery  can  tin  mill 
black  plate  is  not  made  in  the  United 
States,  and  that  no  U.S.  producer  is 
qualified  to  supply  the  product. 
Worthington  argues  that,  according  to 
the  Diversified  Products  criteria,  battery 
can  tin  mill  black  plate  constitutes  a 
separate  class  or  kind  of  merchandise, 
and  that  petitioners  do  not  make  a  like 
product. 

Hoogovens  requested  that  the 
Department  exclude  certain  ultra  clean 
"battery  quality”  hot-rolled  sheet  and 
strip  from  the  investigations  of  carbon 
steel  hot-rolled  flat  products.  According 
to  Hoogovens,  this  product  is 
distinguished  by  its  minimal 
nonmetallic  inclusions  and  superior 
flatness.  Hoogovens  claims  that  there  is 
no  substitutable  product.  Hoogovens 
argues  that,  based  on  the  Diversified 
Products  criteria,  certain  ultra  clean 
"battery  quality”  hot-rolled  sheet  and 
strip  is  outside  of  the  scope  of  the 
investigations  or,  at  a  mi^mum,  should 
be  considered  to  be  a  separate  class  or 
kind  of  merchandise.  The  company  also 
argues  that  petitioners  lack  standing 
regardine  this  product. 

In  a  submission  of  June  17, 1993, 
petitioners  supported  the  exclusion  of 
certain  battery  can  tin  mill  black  plate 
in  thicknesses  between  0.008  inch  and 
0.0141  inch  inclusive  from  all  of  the 
current  LTFV  and  CVD  investigations  of 
certain  cold-rolled  carbon  steel  flat 
products.  In  a  submission  of  June  18, 
1993,  Worthington  supported 
petitioners’  action  but  requested  that  the 
Department  enlarge  the  tMckness  range 
of  the  exclusion  to  between  0.008  in(£ 
and  0.0303  inch. 

In  a  submission  of  June  18. 1993, 
Hoogovens  and  Thomas  Steel  Strip 
Corp.  ("Thomas”)  argued  that  the 
Department  should  not  grant 
petitioners’  request  to  amend  their 
petitions  to  exclude  certain  battery  can 


tin  mill  black  plate  from  the 
investigations  of  cold-rolled  carbon  steel 
flat  pit^ucts,  without  also  excluding 
ultra  clean  "battery  quality”  hot-rolled 
steel  from  the  investigations  of  hot- 
rolled  carbon  steel  flat  products,  as  the 
cold-rolled  battery  quality  product 
Thomas  manufactures  from  the 
imported  hot-rolled  ultra  clean  product 
competes  directly  with  the  cold-rolled 
product  for  which  petitioners’  have 
requested  a  petition  amendment. 
According  to  Hoogovens  and  Thomas,  to 
exclude  the  cold-rolled  product  but  not 
also  the  hot-rolled  product  would  put 
’Thomas  at  a  competitive  disadvantage 
vis-a-vis  the  Japanese  producer  which 
supplies  WortUngton  with  cold-rolled 
battery  can  material. 

Department’s  Position.  The 
Department  believes  that  the  petitions, 
the  Department’s  preliminary 
determinations,  and  the  FTC’s 
preliminary  injury  determinations 
clearly  indicate  that  these  two  products 
are  within  the  scope  of  the 
investigations  and  within  the  cold- 
rolled  and  hot-rolled  classes  or  kinds, 
respectively.  Certain  battery  can  tin  mill 
black  plate  is  cold-rolled,  and  certain 
ultra  clean  "battery  quality”  hot-rolled 
sheet  and  strip  is  hot-roll^,  and  both 
products  clearly  fall  within  the 
chemical  (j.e.,  carbon  steel)  and 
dimensional  characteristics  indicated  in 
the  scope  description.  Furthermore, 
unless  specifically  excluded,  all  cold- 
rolled  and  hot-rolled  flat  products 
meeting  those  criteria  are  included 
within  the  scope  regardless  of  ferrite 
0ain  size,  surface  finish,  hardness, 
flatness,  or  other  technical  properties  of 
the  steel.  While  these  two  products  have 
a  physical  characteristic — an  extremely 
low  or  minimal  inclusion  level — ^which 
distinguishes  them  from  other  cold- 
rolled  and  hot-rolled  flat  products,  this 
difierence  does  not  rise  to  a  level  of  a 
class  or  kind  distinction.  Rather,  it  only 
demonstrates  that  certain  products 
within  a  class  or  kind  may  be  more 
suitable  than  other  such  products  for 
particular  uses.  In  general,  however, 
these  products  and  other  cold-rolled 
and  hot-rolled  flat  products  are, 
respectively,  suitable  for  use  in  similar 
applications,  such  as  in  industrial  and 
consumer  goods. 

Regarding  these  two  products  and 
other  products  in  their  respective 
classes  or  kinds,  expectations  of  the 
ultimate  purchaser  are  identical,  in  that 
consumers  of  both  products  expect  the 
benefits  of  a  cold-rolled,  or  hot-rolled, 
product,  i.e.,  a  product  with  particular 
mechanical  properties  and  surface 
conditions  which  are  achieved  through 
the  cold-rolling,  or  hot-rolling,  process. 
Certain  battery  can  tin  mill  bla(^  plate. 


and  certain  iiltra  clean  "battery  quality” 
hot-rolled  sheet  and  strip,  and  other 
cold-rolled,  and  hot-rolled,  flat  products 
are  sold,  respectively,  through  identical 
channels  of  trade,  i.e.,  directly  to  end 
users  or  to  service  centers,  and  both 
products  are  advertised  in  the  same 
manner  as  other  products  in  their 
respective  classes  or  kinds  in  company 
catalogs  and  other  promotional 
literature.  Particular  products  may  be 
developed  by  the  manufacturer  in 
cooperation  with  one  or  more  end  users 
and  might  not  necessarily  be  included 
in  such  advertising.  However,  this 
possible  difference  in  the  method  of 
advertising  does  not  support  the 
assertion  ^at  certain  battery  can  tin  mill 
black  plate  or  certain  ultra  clean 
"battery  quality”  hot-rolled  sheet  and 
strip  constitute  separate  classes  or 
kinds. 

Regarding  the  claim  that  certain 
battery  can  tin  mill  black  plate  and 
certain  ultra  clean  "battery  quality”  hot- 
rolled  sheet  and  strip  constitute  separate 
like  products,  in  the  absence  of 
persuasive  evidence  that  the  like 
products  and  domestic  industries 
identified  by  the  TTC  are  inappropriate 
to  follow  for  purposes  of  stan^ng,  it  is 
the  Department’s  usual  practice  to  defer 
to  the  like  product  descriptions 
developed  by  the  TTC  (See  Nepheline 
Syenite  from  Canada,  57  FR  9237,  9242 
(March  17, 1992).)  In  these 
investigations,  the  like  product 
descriptions  written  by  the  TTC  in  its 
preliminary  injury  determinations  are 
equivalent  to  the  Department’s  scope 
definitions.  Thus,  we  believe  that  these 
products  do  not  constitute  separate  like 
products,  and  that  petitioners  do  have 
standing  regarding  these  products.  (See 
like  product  discussion  regarding  the 
MIC  scope  exclusion  request  above.) 
Moreover,  the  allegation  that  petitioners 
lack  standing  was  submitted  after  the 
deadline  specified  in  the  regulations  (10 
days  prior  to  the  Department’s 
preliminary  determination:  see  19  CFR 
353.31(c)(2))  and  is  therefore  untimely. 
Furthermore,  petitioners  are  not 
required  to  manufacture  every  product 
within  the  like  product  designation  (see 
like  product  discussion  regarding  the 
MIC  scope  exclusion  request  above), 
and  the  statute  does  not  require  the 
Department  to  consider  the  domestic 
availability  of  a  particular  product 
within  the  scope  when  considering  a 
scope  exclusion  request. 

In  their  June  17, 1993,  submission  to 
amend  their  petitions  in  these 
investigations,  petitioners  indicated 
their  support  for  Worthington’s  request 
to  exclude  certain  battery  can  tin  mill 
black  plate  from  the  cold-rolled 
investigations,  but  not  for  Hoogovens’ 
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similar  request  to  exclude  the  hot-rolled 
product  which  is  subsequently  cold- 
rolled  in  the  United  States  to  make  the 
same  product.  Both  products  eventually 
are  manufactured  into  nickel-plated 
steel  for  use  in  manufacturing  battery 
cans.  Worthington  itself  noted  that 
while  Thomas  imports  a  similarly  clean 
hot-rolled  version  of  battery  can  quality 
sheet  from  Hoogovens,  “their 
[Thomas’s]  end-product  is  also  a  [cold- 
rolled  and]  nickel-plated  sheet  for 
battery  cans  that  competes  directly  with 
Worthington’s.”  (See  Worthington’s 
May  13, 1993,  "Request  for  Exclusion  of 
Battery  Can  Tin  Mill  Black  Plate  from 
the  Scope  of  These  Investigations,”  at 
page  7.  See  also  Worthington’s  May  20, 
1993,  pre-hearing  scope  brief,  at  pages 
14-15.) 

Petitioners’  June  17, 1993,  submission 
expressing  support  for  Worthington’s 
scope  exclusion  request  was  submitted 
at  an  extremely  late  stage  in  these 
investigations.  'The  Department, 
therefore,  did  not  have  adequate 
opportunity  to  examine  fully  the 
complex  issues  raised  by  these  two 
exclusion  requests:  each  of  these 
requests  raises  significant  issues,  as 
does  the  interplay  between  the  two 
requests.  Furtnermore,  we  are  not 
satisfied  that  there  is  adequate 
information,  comment,  and  rebuttal 
from  parties  on  this  issue  to  render  a 
decision  to  exclude  these  two  products 
from  the  investigations. 

For  all  of  the  above  reasons,  we  deny 
the  requests  by  Worthington  and 
Hoogovens  to  exclude,  respectively, 
certain  battery  can  tin  mill  black  plate 
and  certain  ultra  clean  “battery  quality” 
hot-rolled  sheet  and  strip  from  the  scope 
of  these  investigations. 

Certain  Cold-Rolled  Strip  Products 

Interested  Party  Comments.  Rochling 
Kaltwalzwerk  KG  (“Rdchling”) 
requested  that  the  Department  exclude 
certain  carbon  steel  strip  products  from 
the  scope  of  the  L'TFV  and  CVD 
investigations  of  cold-rolled  carbon  steel 
flat  products  from  Germany.  The 
proaucts  have  either  a  surface  coating  of 
zinc  phosphate  or  are  surface 
conditioned  for  such  coating.  Rochling 
claims  that  petitioners  cannot  and  do 
not  produce  these  products  and  do  not 
produce  a  substitutable  product,  and 
that  petitioners  therefore  did  not  intend 
to  include  these  products  within  the 
sc^e  of  the  investigations. 

Department’s  Position.  ’The  cold- 
rolled  strip  products  described  by 
Rdchling  are  clearly  within  the  scope  of 
the  investigations,  as  those  products  are 
cold-rolled  and  clearly  fall  within  the 
chemical  (i.e.,  carbon  steel)  and 
dimensional  characteristics  indicated  in 


the  scope  description.  Furthermore, 
unless  specifically  excluded,  all  cold- 
rolled  flat  products  meeting  those 
criteria  are  included  within  the  scope 
regardless  of  the  type  of  nonmetallic 
coating  or  other  technical  properties  of 
the  steel.  Petitioners  are  not  reciuired  to 
manufacture  every  product  within  the 
like  product  designation  (see  like 
product  discussion  regarding  the  MIC 
scope  exclusion  request  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  consiaering  a  scope  exclusion 
request.  We  therefore  deny  Rochling’s 
request  to  exclude  the  above-mentioned 
products  from  the  investigations. 

Certain  Cold-Rolled  Spheroidized  Steel 

Interested  Party  Comments.  American 
Steel  and  Aluminum  Corporation 
(“American  Steel”)  requested  that  the 
Department  exclude  certain  cold-rolled 
spheroidized  steel  from  the  scope  of  the 
investigations  of  cold-rolled  carbon  steel 
flat  products.  'The  product  has  a  specific 
chemistry  and  a  li^t  matte  finish. 
American  Steel  claims  that  this  product 
is  not  produced  in  the  United  States, 
and  has  different  physical 
characteristics  and  end  uses  than  the 
other  cold-rolled  products  covered  by 
the  investigations. 

Department's  Position.  'The  cold- 
rolled  product  described  by  American 
Steel  is  clearly  within  the  scope  of  the 
investigations,  as  that  product  is  cold- 
rolled  and  clearly  falls  within  the 
chemical  (i.e.,  carbon  steel)  and 
dimensional  characteristics  indicated  in 
the  scope  description.  Furthermore, 
imless  specifically  excluded,  all  cold- 
rolled  flat  products  meeting  those 
criteria  are  included  within  the  scope 
regardless  of  the  type  of  surface  finish 
or  other  technical  properties  of  the  steel. 
American  Steel  did  not  substantiate  its 
claim  that  cold-rolled  spheroidized  steel 
has  physical  characteristics  and  end 
uses  different  frum  other  cold-rolled 
products.  Furthermore,  petitioners  are 
not  required  to  manufacture  every 
product  within  the  like  product 
designation  (see  like  product  analysis 
discussion  the  MIC  scope  exclusion 
request  above),  and  the  statute  does  not 
require  the  Department  to  consider  the 
domestic  availability  of  a  particular 
product  within  the  scope  when 
considering  a  scope  exclusion  request. 
We  therefore  deny  American  Steel’s 
request  to  exclude  the  above-mentioned 
product  from  the  investigations. 

Certain  Cold-Rolled  Ultra  Bright  Steel 

Interested  Party  Comments.  American 
Nickeloid  requested  that  the  Department 
exclude  two  specific  types  of  cold-rolled 


ultra  bright  steel  from  the  scope  of  the 
investigations  of  cold-rolled  carbon  steel 
flat  prc^ucts.  'These  products  have  a 
mirror  bright  surface  finish  which  is  free 
of  defects.  American  Nickeloid  claims 
that  these  products  are  not  produced  in 
the  United  States,  and  have  different 
physical  characteristics  and  end  uses 
than  the  other  cold-rolled  products 
covered  by  the  investigations. 

Department's  Position.  The  cold- 
rolled  products  described  by  American 
Steel  are  clearly  within  the  scope  of  the 
investigations,  as  those  products  are 
cold-rolled  and  clearly  fall  within  the 
chemical  [i.e.,  carbon  steel)  and 
dimensional  characteristics  indicated  in 
the  scope  description.  Fiirthermore, 
unless  specifically  excluded,  all  cold- 
rolled  flat  products  meeting  those 
criteria  are  included  within  the  scope 
regardless  of  the  type  of  surface  finish 
or  other  technical  properties  of  the  steel. 
American  Nickeloid  cfid  not  substantiate 
its  claim  that  certain  ultra  bright  cold- 
rolled  steel  has  physical  characteristics 
and  end  uses  different  from  other  cold- 
rolled  products.  Fxirthermore, 
petitioners  are  not  required  to 
manufacture  every  pr^uct  within  the 
like  product  designation  (see  like 
product  discussion  regarding  the  MIC 
scope  exclusion  request  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
request.  We  therefore  deny  American 
Nickeloid’s  request  to  exclude  the 
above-mentioned  products  from  the 
investigations. 

Certain  Galvanized  Steel 

Interested  Party  Comments. 

Champion  Metal  Co.  (“Champion 
Metal”)  and  Rolled  Steel  Proaucts,  Inc. 
(“RSP”)  requested  that  the  Department 
exclude  30  gauge,  ASTM  A-446  grade  E 
galvanized  steel  ^m  the  LTFV 
investigation  of  corrosion-resistant 
carbon  steel  flat  products  from  Japan. 
Champion  Metal  and  RSP  claim  that 
this  product  is  not  available 
domestically,  that  petitioners  may  have 
included  this  product  inadvertently  in 
the  scope  of  the  investigations,  and  that 
a  lower  grade  steel  product  is  not 
substitutable  for  grade  E  in  applications 
which  require  grade  E  steel. 

Department’s  Position.  ’Thirty  (30) 
gauge,  ASTM  A-446  grade  E  galvanized 
steel  is  clearly  within  the  scope  of  the 
investigations,  as  that  product  is  fiat- 
rolled  and  clearly  fells  within  the 
chemical  (j.e..  carbon  steel),  metallic- 
coating,  and  dimensional  dbaracteristics 
indicated  in  the  scope  description. 
Furthermore,  unless  spedScally 
excluded,  all  corrosion-resistant  fiat 
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products  meedng  those  criteria  are 
included  within  the  scope  regardless  of 
the  particular  ASTM  grade  or  other 
tedmical  properties  of  the  steel. 
Petitioners  are  not  required  to 
manufacture  evny  product  within  the 
like  product  designation  (see  like 
product  discussion  regarding  the  MIC 
scope  exclusion  request  above),  and  the 
statute  does  not  recpiire  the  Department 
to  consider  die  domestic  availwility  of 
a  particular  product  within  the  scope 
wnen  consiaering  a  scope  exclusion 
request.  We  dierefbre  deny  Champions 
Metal’s  and  RSP's  request  to  exclude  the 
above-mentioned  product  from  the 
investigations. 

Certain  Lithographed  Tinplate  and  Tin- 
Free  Steel 

Intererted  Party  Comments.  Eveready 
requested  clerifrcation  of  the  scope  of 
the  investigations  of  corrosion-resistant 
carbon  steel  flat  products.  Eveready 
notes  that  the  petitions  and  the 
Department’s  initiation  notices 
excluded  products  coated  with  tin 
(“tinplate”),  chromium,  chromium 
oxides,  or  chromium  and  chromium 
oxides  ("tin-free  steel”).  However, 
lithographed  tinplate  and  tin-free  steel 
are  classified  in  the  same  HTS  item  as 
other  products  subject  to  the 
investigaticm.  As  a  result.  Customs  has 
determined  that  c:eitain  entries  of 
lithographed  tinplate  and  tin-free  steel 
are  subject  to  the  preliminary  cash 
deposits  deposit  and  bcmding 
requirements  for  corrosion-resistant 
products.  Eveready  notes  that  the 
written  scxipe  descriptions  are 
dispositive  and  requests  that  the 
Department  c:larify  that  these  products 
are  not  subjecit  to  the  investigations. 
Petitioners  support  this  clarification. 

Department’s  Position.  We  agree  that 
lithographed  tinplate  and  tin-frm  steel 
are  clearly  outside  of  the  scc^  of  the 
investigations,  and  confirmed  this  in  a 
memorandum  to  the  file  of  March  IB, 
1993.  (See  memorandum  of  March  18. 
1993,  from  Art  Stem,  Office  of 
Agreements  Compliance,  to  the  file.)  We 
have  clarified  the  written  description  of 
the  (xirrosion-resistant  c:lass  at  kind  to 
indicate  that  the  products  already  listed 
as  excluded  from  the  scx>pe  are  in  fact 
excluded  “whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.” 

Certain  Stainless  Clad  Products 

Backhand.  In  a  submission  of 
NovemW  20, 1992.  Regal  Ware,  Inc. 
(“Regal”)  requested  that  the  Department 
exclude  certain  caihon  steel  sheet  in 
coil  that  is  clad  on  both  sides  with  cold- 
rolled  stainless  steel  from  the  LTFV 


investigation  of  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
Japan.  On  January  26, 1993,  the 
Department  issu^  its  preliminary 
determinations  in  the  LTFV 
investigations  of  certain  carbon  steel  flat 
products.  In  those  determinations,  the 
Department  did  not  exclude  this 
product  from  the  scope  of  the  above- 
mentioned  investigation. 

In  a  submission  of  January  25, 1993, 
petitioners  supported  the  exclusion  of 
Regal’s  import^  product  from  the 
scope.  Petitioners’  March  9. 1993. 
submission  restated  their  support  for  the 
exclusion  of  “stainless  dad  steel  sheet, 
a  corrosion-resistant  carbon  steel  sheet 
product  that  consists  of  carbon  steel 
clad  an  both  sides  with  stainless  steel, 
generally  used  in  the  ratio  of  20  %- 
60%-20%,  used  in  the  manufacture  of 
codfLware,”  from  all  of  the  LTFV  and 
eVD  Investigations  of  corrosion- 
resistant  carbon  steel  flat  products.  In  a 
submission  of  June  17. 1993,  petitioners 
clarified  the  description  of  the  stainless 
clad  steel  lor  which  they  support 
exdusion  from  die  investigations. 

Department's  Position.  Petitioners 
have  indicated  that  they  no  longer  have 
any  interest  in  pursuing  unfair  trade 
remedies  for  the  noted  stainless  clad 
products.  Petitioners  support  Regal’s 
request  to  exclude  these  products  from 
the  scope  of  the  investigations,  and 
there  is  no  opposition  to  this  request  on 
the  record.  Therefore,  we  have  excluded 
the  noted  stainless  clad  steel  from  the 
investigations  of  certain  corrosion- 
resistant  carbon  steel  flat  products. 

Certain  Nickel-Plated  Steel 

Interested  Party  Comments.  Osram 
Sylvania  Inc.  (“C^am  Sylvania”) 
requested  that  the  Department  exclude 
certain  nickel-plated  corrosion-resistant 
steel  coil  from  the  LTFV  investigation  of 
corrosion-resistant  caibon  steel  flat 
products  from  Japan.  This  product  has 
particular  properties  regarding 
chemistry,  tensile  strength,  elongation, 
grain  structure,  etc.  Osram  Sylvania 
claims  that  this  product  is  not  available 
domestically,  that  no  substitutable  or 
directly  competitive  or  like  product  is 
produced  in  the  United  States,  and  that 
petitioners  have  informed  Osram 
Sylvania  that  they  do  not  produce  the 
specific  type  of  nickel-plated  steel. 
Osram  Sylvania  argues  that,  while  there 
may  be  a  U.S.  producer  of  uickel-plated 
steel,  that  producer  imports  hot-rolled 
carbon  steel  and  then  processes  the  steel 
into  nickel-plated  steal;  and  as  that  U.S. 
company  does  not  add  99  percent  of  the 
value  of  the  finished  product  the 
nickel-plated  steel  produced  by  that 
producer  cannot  be  considered  a  U.S.- 


origin  product  for  antidumping 
pxirposes. 

Department’s  Position.  Certain  nickel- 
plated  steel  is  clearly  within  the  scope 
of  the  investigations,  as  that  product  is 
flat-rolled  and  clearly  falls  within  the 
chemical  (i.e.,  carbon  steel),  metallic- 
coating,  and  dimensional  (^aracterisUcs 
indicated  in  the  scope  description. 
Furthermore,  unless  specifically 
excluded,  all  corrosion-resistant  flat 
products  meeting  those  criteria  are 
included  within  the  scope  regardless  of 
the  particular  tensile  strength, 
elongation,  grain  structure,  or  other 
technical  properties  of  the  steel. 
Petitioners  are  not  required  to 
manufacture  every  product  within  the 
like  product  designation  (see  like 
product  discussion  regarding  the  MIC 
scope  exclusion  request  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
request.  We  therefore  deny  Osram 
Sylvania’s  request  to  exclude  the  above- 
mentioned  product  from  the 
investigations. 

Certain  Duplex  Zinc-Iron  Coated  Steel 

Interested  Party  Comments.  Nippon 
Steel  Corporation  (“NSC”),  Diamond 
Star  Motors  (“DSM”),  Mitsubishi 
International  Corporation  (“MIC”),  New 
United  Motor  Manufacturing,  tnc. 
(“NUMMI”),  Toyota  Motor 
Manufacturing,  U.S.A.,  Inc.  (“TMM”), 
TABC,  Inc.  ("TABC”),  and  Toyota 
Tsusho  America,  Inc.  ("TAl”)  requested 
that  the  Department  exclude  ^’duplex 
zinc-iron  coated  steel,”  a  corrosion- 
resistant  steel  product  with  two  coating 
layers,  from  the  scope  of  the  LTFV 
investigation  of  corrosion-resistant 
caibon  steel  flat  products  from  Japan. 
These  companies  claim  that  petitioners 
do  not  and  cannot  produce  duplex  zinc- 
iron  coated  steel  and  that  no  domestic 
manufacturer  will  be  able  to  produce 
this  product  in  commercial  quantities 
until  late  1995.  They  also  claim  that 
petitioners  do  not  produce  a 
substitutable  product.  Given  these 
assertions,  the  above-mentioned 
companies  argue  that  petitioners 
therefore  likely  did  not  intend  to 
include  duplex  zinc-iron  coated  steel  in 
the  scope  of  the  investigation.  They  also 
argue  that  it  is  unclear  whether  the 
petitions  include  products  with  two 
coating  layers  in  the  scope. 

Department’s  Position.  Certain  duplex 
zinc-iron  coated  steel  is  clearly  within 
the  scope  of  the  investigations,  as  that 
product  is  flat-rolled  and  clearly  falls 
within  the  chemical  (i.e.,  carbon  steel), 
metallic-coating,  and  dimensional 
characteristics  indicated  in  the  scope 
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description.  Furthermore,  unless 
specifically  excluded,  all  corrosion- 
resistant  flat  products  meeting  those 
criteria  are  included  within  the  scope 
regardless  of  the  number  of  coatings  or 
other  technical  properties  of  the  steel. 
Petitioners  are  not  required  to 
manufacture  every  product  within  the 
like  product  designation  (see  like 
product  discussion  regarding  the  MIC 
scope  exclusion  request  above),  and  the 
statute  does  not  require  the  Department 
to  consider  the  domestic  availability  of 
a  particular  product  within  the  scope 
when  considering  a  scope  exclusion 
request.  We  therefore  deny  the  above- 
mentioned  companies’  request  to 
exclude  certain  duplex  zinc-iron  coated 
steel  from  the  investigations. 

Universal  Mill  Plate 

Interested  Party  Comments. 

Caterpillar  argues  that,  according  to  the 
Diversified  Products  criteria,  universal 
mill  ("UM”)  plate  is  different  fi-om 
sheared  plate  and  constitutes  a  separate 
class  or  kind.  Caterpillar  argues  further 
that,  as  none  of  the  petitioners  make  UM 
plate,  petitioners  lack  standing 
regarding  UM  plate  and  that  the  product 
therefore  should  be  excluded  from  the 
investigations.  Caterpillar  claims  that 
there  is  no  acceptable  domestic 
substitute  for  the  UM  plate  it  purchases 
from  foreign  suppliers. 

Petitioners  state  that  their  petitions 
and  the  Department’s  initiation  notices 
explicitly  included  UM  plate  within  the 
cut-to-length  plate  class  or  kind.  They 
argue  that  UM  plate  does  not  constitute 
a  separate  class  or  kind,  and.  as 
petitioners  are  not  required  to  produce 
every  product  within  the  class  or  kind, 
that  they  do  have  standing  regarding 
UM  plate. 

Department's  Position.  Universal  mill 
plate  is  explicitly  in  the  scope  as 
described  in  the  petitions,  the  FTC’s 


preliminary  injury  determinations  and 
the  Department’s  preliminary  LTFV  and 
CVD  determinations.  We  agree  with 
petitioners  that,  rmder  the  Diversified 
Products  criteria,  UM  plate  is  not  in  a 
class  or  kind  separate  from  sheared 
plate.  While  UM  plate  has  rolled  edges 
and  usually  is  narrower  in  width  than 
sheared  plate,  they  are  both  plate 
products  in  all  major  physical 
characteristics  and  generally  have 
identical  applications  and  end  user 
expectations,  in  that  both  types  of  plate 
are  used  in  such  industries  as 
machinery  manufacturing  and 
construction  and  that  end  users  expect 
similar  performance  in  those 
applications  from  either  product.  Both 
products  are  sold  directly  to  end  users 
or  to  service  centers,  and  both  are 
advertised  in  the  same  manner  in 
company  literatiire.  Therefore,  we  deny 
Caterpillar’s  request  to  create  a  new  UM 
plate  class  or  kind. 

Certain  Cut-to-Lengtb  Plate  Products 

Interested  Party  Comments.  Titan 
Wheel  International  (“TWI”)  requested 
that  the  Department  require  cash 
deposits  or  bonds  at  the  rate  applicable 
to  hot-rolled  flat  products  on  the  cut-to- 
length  plate  it  wishes  to  import  from 
Canada.  TWI  states  that  it  purchased  the 
steel  in  coil  form  from  a  Canadian  steel 
company,  but  that  the  steel  was  then  cut 
to  length  by  a  reseller  related  to  TWI  in 
Canada.  Petitioners  state  that  TWI’s 
request  is  vague  and  should  be  rejected 
without  further  inquiry. 

Department’s  Position.  The 
Department’s  instructions  to  Customs 
regarding  the  implementation  of  the 
Department’s  preliminary  LTFV 
determinations  clearly  indicate  that, 
when  a  reseller  processes  a  steel 
product  and  transforms  it  into  a 
different  class  or  kind,  the  cash  deposit 
or  bonding  rate  for  the  new  class  or  kind 


will  apply.  As  the  processing  performed 
by  TV^’s  Canadian  affiliate  transformed 
the  class  or  kind  of  the  steel  from  hot- 
rolled  flat  products  to  cut-to-length 
plate,  the  proper  cash  deposit  or 
bonding  rate  is  the  rate  for  cut-to-length 
plate.  We  have  not  been  presented  with 
any  reason  to  deviate  from  the  strict 
enforcement  of  our  instructions  and 
confirm  that  the  rate  for  cut-to-length 
plate  applies  to  the  merchandise  in 
question  which  TWI  wishes  to  import. 

Other  Scope  Exclusion  Bequests 

Background.  Following  is  a  list  of  all 
other  scope  exclusion  requests 
submitted  to  the  Department  in  these 
investigations. 

Interested  Party  Comments.  In 
general,  the  respondents  and  interested 
parties  indicated  below  claim  that  the 
specified  products  are  not  available 
domestically,  either  at  all  or  not  in 
sufficient  quantities.  Some  also  claim 
that  there  are  no  domestically  available 
substitutable  products.  All  of  these 
requests  are  supported  by  arguments 
stating  that  the  specified  product 
belongs  to  a  separate  class  or  kind  and 
is  therefore  out  of  the  scope  of  the 
investigations.  Other  requests  are  also 
supported  by  arguments  claiming  that 
these  products  constitute  separate  like 
products  and  that,  as  petitioners  do  not 
produce  these  products,  petitioners 
therefore  lack  standing  to  bring  AD  and 
CVD  actions  regarding  these  products 
and  that  these  products  should  be 
excluded  from  the  scope  of  the 
investigations.  Scope  exclusion  requests 
supported  by  like  product  arguments  in 
addition  to  class  or  kind  arguments  are 
indicated  by  ("LP”)  In  the  table  below. 
Following  ^e  table  below  is  a  brief 
description  of  each  specified  product. 


Interested  party 

Product(s) 

Class  or  kind 

Fberle,  Nedwick,  Pacific/Hoe . 

Certain  doctor  blade  steel,  certain  flapper  valve  steel,  certain  coater  biade 
steel,  certain  creping  blade  steel,  certain  lapping  carrier  steel,  certain  el¬ 
evator  tape  steel,  certain  precision  spring  steel  (7  types  in  total). 

Cold-rolled. 

Note:  Eberte  la  joined  by  Nedwick  Steel  regarding  all  seven  of  the  above-mentioned  products,  and  by  Pacific/Hoe  regarding 
biade  steel,  certain  doctor  blade  and  certain  crepjng  blade  steel. 

Certain  hardened  carbon  steel  (1  type) . . 

Certain  seat  belt  retractor  steel  (1 1^) . . 

Certain  bright  flnish/tin  miti  black  plate  (2  types)  . . 

Certain  bright  flnish/Un  mill  black  plate  (3  types)  . . 

Certain  cold-rolied  special-processed  high  carbon  steel  (1  type) - ..... 

Certain  oorroekxvresistant  steel  (1  type)  . 

Certain  corrosion-resistant  steel  (2  types) . — 

Certain  corrosiorvresistant  steel  (1  type) . . . 

Clad  plate  (aH  types) . . . 


Hitachi  Metals 

Kem-Uebers  (LP)  . . 

Mitsubishi  (LP) . . . 

Okura  (LP) . 

Paturle  (LP)  . . 

Nichimen  (Wayne-Oalton)  (LP)  . 

NIchImen  (AMPS)  (LP) . . 

Nichimen  (BeadeX)  (LP)  . 

Usinor  Sadior,  Creusot-Loire,  Creusot-Marrell 


certain  coater 

Cold-rolled. 

Cold-roiled. 

Cold-roned. 

Cold-roiled 

Coid-rolled 

Corr.-resist. 

Corr.-resist 

Corr.-resist. 

Corr.-resist 


Eberle,  et  al.:  Seven  certain  cold-  specific  chemical  compositions,  high  surface,  flatness,  and  straightness 

rolled  and  hardened  strip  products  with  cleanliness  requirements,  specific  requirements,  tight  dimensional 
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tolerances,  and  other  technical 
reouirainmts. 

Hitachi  J4etals:  Certain  hardened 
carbon  steel  with  a  specific  chemical 
composition,  a  microstructure  free  of 
decaihurization,  free  of  nonmetallic 
inclusions,  hi^er  bending  and  impact 
fatigue  strength,  and  other  tedmical 
reouirements. 

Xem-Iiebers:Certain  cold-rolled  seat 
belt  retractor  spring  steel  with  a  specific 
chemical  composition,  restricted 
inclusion  levels,  and  a  particular 
microstructure  and  tendle  strength. 

Mitsubishi:  Certain  bright  finiw,  or 
“ukra  bright,"  ASTM  A366-91  cold- 
rolled  sheet  with  a  luster  finish  and 
specific  requirements  Scm'  siurfaoe 
roughness,  dimensions,  tempering,  and 
carten  content;  and  certain  tin  min 
blackplate,  or  nngla  reduced 
“^ecialized  blackplete.**  meeting 
ASTM  A625-68  to  A625-76.  with  a 
bright  finish  and  specific  requirements 
for  surface  roughness,  dimensions, 
tempering,  and  carbon  content. 

Cu:ura:  Certain  cold-roUed  carbon 
steel  sheet  meeting  ASTM  A3&6,  with 
an  excel  bright  finish  and  specific 
requirements  for  surface  roughness  and 
dimensions:  certain  cold-roUed  carbon 
steel  sheet  meeting  ASTM  A366  with  a 
bright  brushed  finish  and  specific 
requirements  for  surface  roughness  and 
dimensions;  and  certain  cold-rolled  tin 
mill  black  plate,  type  DT-l,  meeting 
ASTM  A625,  with  a  luster  bright  finish 
and  specific  reqmrements  for  surface 
roughness  and  dimensions. 

PatBcJe:  Certain  cold-rolled  special- 
processed  high  carbon  steel  wi&  a 
carbon  content  of  0.7%-1.30%. 
tempered  or  work  hardened,  which  may 
also  be  subjected  to  polishing,  edge 
conditioning  or  shape  control. 

Nichunen  (Wayne-Dalton):  Certain 
prepainted,  hot-^pped  galvanized 
corrosion-resistant  steel  meeting  ASTM 
A642-85  with  specific  requirements  for 
coating  weight,  nonmetallic  coatings, 
dimensions,  tensile  strength,  and  other 
technical  requirements. . 

Nichimen  (AMPS):  Certain  corrosion- 
resistant  steel,  “Galkobe  Calvanized-S 
Coat,”  hot-dipped  galvanized  with 
chromate  treatment,  meeting  ASTM 
AS27/LFQ  and  with  specific 
requirements  for  coati^  weight  and 
dimensions;  and  certain  corrosion- 
resistant  steel,  “Zinkobella-DC  Coat.” 
coated  with  electrolj’tic  tine  and  with 
organic  coatings,  meeting  ASTM  A591/ 
LFQ  and  with  specific  requirements  for 
coatiirg  weight  and  dimensions. 

Nichimen  (BeadeX):  Certain 
corrosiomresistant  steel, 
electrogalvanized  on  both  sides  and 
with  a  phosphate  chemical  treatment, 
meeting  ASIM  A591  and  with  specific 


requirmnents  for  coating  weight  and 
dimensions. 

UsinorSacilor,  et  a/. .‘Clad  plate 
produced  the  roll  bond  or  direct 
explosion  methods. 

Departmeid’s  Position.  The 
Department  believes  that  the  pefitions, 
the  Department’s  preliminary  LTFV  and 
eVD  determinations,  and  the  FTC’s 
preliminary  injury  determinations 
clearly  indicate  that  all  of  these 
products  are  wkhin  the  scope  of  the 
investigations  and  within  the  classes  or 
kinds  indicated  in  the  table  above.  As 
described  in  the  scope  exclusion 
requests  and  briefs,  all  of  the  products 
listed  above  are  flat-rolled  and  clearly 
fall  within  the  chemical  (i.e.,  carbon 
steel),  dimensional,  and,  regarding  the 
corrosion-resistant  products  in  the  table 
above,  metallic-coating  characteristics 
indicated  in  the  scope  description. 
Furthermore,  unless  spedficalty 
excluded,  all  hot-rolled,  cold-rolled  and 
corrosion-resistant  flat  products  meeting 
those  criteria  are  included  within  the 
scope  regardless  of  any  other  technical 
properties  which  the  steel  may  possess. 
While  all  of  these  products  possess 
some  physical  characteristics  which 
make  them  different  from  other  steel 
products,  none  of  those  differences  rise 
to  the  level  of  class  or  kind  distinctions 
and  only  reflect  relatively  minor 
variations  within  the  overall  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
classes  or  Idnds.  Were  the  Department 
to  subdivide  the  scope  to  reflect  every 
particular  type  of  carbon  steel  flat 
product  produced,  we  would  have  been 
faced  with  creating  an  absurdly  large  or 
even  infinite  number  of  classes  or  fonds. 
(See  Appendix  B  to  AFBs  from 
Germany,  54  FR  18,992, 19,002,  May  3, 
1989.) 

Regarding  the  other  Dii'ersified 
Products  criteria,  the  ultimate  uses  and 
purchaser  expectatioiu  of  the  products 
listed  above  are  similar  to  those  of  other 
products  within  their  respective  classes 
or  kinds.  Thus,  for  the  hot-rolled 
-products  described  above,  purchasers  - 
will  expect  the  performance  of  a  steel 
product  with  the  technical  properties 
achieved  through  rolling  at  a 
temperature  above  the  recrystallization 
temperature,  and  will  use  the  product  in 
applications  in  which  surface 
appearance  is  not  important.  The  cold- 
rolled  products  in  the  list  above  will  be 
used  in  applications  in  vchich  surface 
characteri^ics  and  narrower  tolerances 
are  important,  and  consumers  will 
expect  the  product  to  possess  the 
qualities  of  a  steel  product  which  has 
been  flat-rolled  at  ambient  temperatures. 
Regarding  the  above-mentioned 
corrosion-resistant  products,  consumers 
will  use  those  products  in  applications 


requiring  coirosion-resistance  and  will 
expect  the  steel  to  have  a  longer  service 
life  due  to  the  corrosion-resistant 
metallic  coating  on  the  surface.  Carbon 
steel  flat  products  in  the  three  classes  or 
kinds  are  generally  sold  both  directly  to 
end  users  as  well  as  to  service  centers; 
that  the  products  in  the  chart  may  be 
more  lilmly  to  be  sold  directly  to  end 
users  does  not  differentiate  them  from 
other  products  in  those  classes  or  kinds. 
Lastly,  products  in  the  hot-rolled,  cold- 
rolled,  and  corrosion-resistant  classes  or 
kinds  are  all  advertised  in  the  same 
manner,  &at  is,  in  producer  catalogs 
and  other  promotional  literature. 

Certeun  produces,  including  those  hsted 
in  the  chart  above,  may  be  developed  by 
the  manufacturer  in  cooperation  with 
one  or  more  end  users  and  might  not 
necessarily  be  included  in  such 
advertising.  However,  this  pos.sible 
difference  in  the  method  of  advertising 
does  not  support  the  assertion  that  the 
products  list^  above  constitute 
separate  classes  or  kinds. 

Regarding  like  product  issues,  in  the 
absence  of  persuasive  evidence  that  the 
like  products  and  domestic  industries 
identified  by  the  FTC  are  inappropriate 
to  follow  for  purposes  of  stan^ng,  it  is 
the  Department’s  usual  practice  to  defer 
to  the  like  product  descriptions 
developed  by  the  FTC.  (See  Nepheline 
Syenite  from  Canada,  57  FR  9237, 9242 
(Mfflch  17, 1992).)  In  these 
investigations,  the  like  product 
descriptions  written  by  the  FTC  in  its 
preliminary  injury  determinations  are 
equivalent  to  the  Department’s  scope 
definitions.  Thus,  we  believe  that  &e 
products  listed  in  the  chart  above  do  not 
constitute  separate  like  products,  and 
that  petitioners  do  have  standing 
regarding  these  particular  products.  (See 
like  product  discussion  regarding  the 
MIC  scope  exclusion  request  above.) 
Moreover,  all  such  allegations  that 
petitioners  lack  standing  were 
'submitted  after  the  deadline  specified  in 
the  regulations  (10  days  prior  to  the 
Department’s  preliminary 
determination;  see  19  CFR  353.31(c)(2)) 
and  are  therefore  untimely. 
Furthermore,  petitioners  are  not 
required  to  manufacture  every  product 
within  the  like  product  designation  (see 
like  product  discussion  regarding  the 
MIC  scope  exclusion  request  above), 
and  the  statute  does  not  require  the 
Department  to  consider  the  domestic 
availability  of  a  particular  product 
within  the  scope  when  considering  a 
scope  exclusion  request.  We  therefore 
deny  all  of  the  scope  exclusion  requests 
li^d  in  the  table  above. 
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matching  of  prime  to  non*prime 
material.  The  physical  matching  criteria 
specified  in  Appendix  V  in  the 
Department’s  questionnaire  was 
organized  into  a  hierarchy  and  required 
respondents  to  report  all  salient 
ch^cteristics  of  the  subject 
merchandise. 

The  quality  characteristics  in  the 
hieran^es  could  have  been  used  to 
prevent  matching  prime  to  non-prime 
merchandise.  Mwy  respondents 
identified  non-prime  merchandise  by 
other  means.  When  respondents 
reported  all  of  the  ph^ical  matching 
criteria  and  identified  the  sales  as  non¬ 
prime.  the  Department  used  the  criteria 
for  calcxilation  purposes  to  match  U.S. 
sales  to  home  mailcet  sales,  pending 
verification. 

For  the  preliminary  determinations, 
we  excluded  sales  of  non-prime 
merchandise  where  respondents 
claimed  that  their  reco^  did  not 
contain  the  necessary  level  of  detail  for 
them  to  fully  comply  with  the 
Department’s  reporting  criteria.  We 
applied  best  information  available  (BIA) 
where  respondents  made  no  claim  about 
their  record  keeping. 

For  these  final  determinations,  where 
sales  of  non-prime  merchandise 
constituted  an  insignificant  portion  of 
total  U.S.  sales,  we  disregarded  all  sales 
of  such  merchandise  in  teth  the  U.S. 
and  the  home  markets.  We  calculated 
dumping  margins  for  companies  which 
sold  significant  amoimts  by  volume  of 
non-prime  merchandise  in  the  U.S. 
market  (In  these  investigations, 
excluded  sales  of  seconds  accounted  for 
less  than  five  percent  of  U.S.  sales  by 
volume  in  all  cases.)  We  continued  to 
apply  BIA  if  claims  regarding  record 
keeping  were  not  supported  at 
verification. 

C  Foreign  Taxes 

For  the  preliminary  determinations  of 
these  investigations,  the  Department 
added  to  U.S.  price  an  amoimt  for 
foreign  taxes  t^t  would  have  been 
collected  had  the  merchandise  not  been 
exported,  calculated  on  the  basis  of  the 
price  of  the  U.S.  product,  and  made  a 
drcumstance-of-sale  adjustment  to  FMV 
for  the  difference  between  the  tax  on 
home  market  sales  and  the  tax  added  to 

U. S.  price.  On  March  19, 1993,  the 
Unit^  States  Court  of  Appeals  for  the 
Federal  Circuit,  in  affirming  the 
decision  of  the  Court  of  International 
Trade  in  Zenith  Electronics  Corporation 

V.  United  States.  Slip  Op.  92-1043, 
—1044,  —1045,  —1046,  ruled  that  section 
772(d)(1)(C)  of  the  Tariff  Act  provides 
for  an  adffiUon  to  U.S.  price  to  account 
for  taxes  which  the  exporting  country 
would  have  assessed  on  the  " 


merchandise  had  it  been  sold  in  the 
home  market,  and  that  section 
773(a)(4)(B)  of  the  Tariff  Act  does  not 
allow  circumstance-of-sale  adjustments 
to  FMV  for  differences  in  taxes. 
Accordingly,  for  the  final 
determinations  of  these  investigations, 
the  Department  has  changed  its 
methodology  for  foreign  taxes  from  that 
used  in  the  preliminary  determinations 
and  has  not  made  a  cditnimstance-of-sale 
adjustment  to  FMV.  Also,  we  have  not 
calculated  a  hypothetical  tax  on  the  U.S. 
product,  but  have  added  to  U.S.  price 
the  absolute  amoimt  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
amount  of  home  market  tax  to  U.S. 
price,  absolute  dumping  margins  are  not 
inflated  or  deflated  by  differences 
between  taxes  included  in  FMV  and 
those  added  to  U.S.  price.  This  policy 
has  been  articulated  in  Gray  Portland 
Cement  and  Clinker  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (58  FR  25803, 
April  28. 1993). 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  that  we 
ivill  calculate  wei^ted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes.  This  ch^ge 
would  result  in  weighted-average 
dumping  margin  rates  which  are  neither 
inflated  nor  deflated  on  account  of  our 
methodology  of  accounting  for  taxes 
paid  in  the  home  market  but  rebated  or 
not  collected  by  reason  of  exportation. 
We  are  in  the  process  of  drafting  this 
proposed  change,  and  we  will  l^gin  the 
rulemaking  process  as  soon  as  possible. 

D.  Critical  Circumstances 

Petitioners  have  alleged  that  “critical 
circumstances’’  exist  with  respect  to 
imports  oh  hot-rolled  steel  fiom 
Belgium,  France.  Japan  and  Korea;  cold- 
rolled  steel  from  Belgium,  France,  Japan 
and  Spain;  corrosion-resistant  steel  ^m 
Japan.  Korea  and  Mexico;  and  steel  plate 
from  Belgium,  France,  Spain,  Korea,  the 
United  t^gdom,  Poland  and  Romania. 

Section  735(a)(3)  of  the  Act  provides 
that  critical  circumstances  exist  if: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
wffich  is  the  subject  of  the  investigation 
at  less  than  its  foir  value,  and 

(B)  There  have  been  massive  imports 
of  the  merchandise  which  is  the  subject 


of  the  investigation  over  a  relatively 
short  period  of  time. 

Unaer  section  735(a)(3)(A)(i)  of  the 
Act.  we  normally  consider  whether 
there  has  been  an  antidumping  order  in 
the  United  States  or  elsewhere  on  the 
subject  merchandise  as  evidence  of  a 
history  of  dumping.  We  consider 
margins  of  25  percent  or  more  to  be 
sufficient  to  impute  knowledge  of 
dumping  when  U.S.  price  is  based  on 
purchase  price  (PP),  and  margins  of  15 
percent  or  more  to  be  sufficient  if  the 
U.S.  price  is  based  on  exporter’s  sales 
rice  (ESP).  If  the  U.S.  price  is  based  on 
oth  PP  and  ESP,  we  normally  weight- 
average  the  25  percent  and  15  percent 
benc^arks  by  the  volume  of  PP  and 
ESP  sales,  to  arrive  at  a  weighted- 
average  benchmark  percentage  for 
imputing  knowledge  of  dumping. 

Accormng  to  19  CFR  353.16(fr.  we 
normally  examine  the  following  to 
determine  whether  imports  have  been 
massive:  (1)  Volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports. 

When  examining  volume  and  value 
data  to  determine  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time,  we  compare  the  export 
volume  for  equal  period  immediately 
preceding  and  following  the  filing  of  the 
petition  (the  “pre-petition  period’’  and 
the  “post-petition  period’’),  in 
accoraance  with  19  CFR  353.16(g). 
Under  19  CFR  353.16(f)(2),  imless  the 
imports  in  the  post-petition  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  pre-petition  period, 
we  will  not  consider  the  imports  to  have 
been  “massive.” 

To  determine  whether  there  have 
been  massive  imports  of  those  steel 
products  fium  the  countries  named  by 
the  petitioners,  we  relied  upon  the 
company-specific  export  data  submitted 
by  those  respondents,  or  import 
statistics  provided  by  the  U.S.  Bureau  of 
the  Census. 

To  determine  the  length  of  the 
comparison  periods,  we  generally  use 
the  longest  period  for  which 
information  is  available  up  until  the 
effective  date  of  the  preliminary 
determination.  However,  when  there  is 
a  concurrent  countervailing  duty  (CVD) 
investigation  involving  the  same 
merchandise,  we  perform  the 
comparison  up  until  the  date  the 
Department  directed  the  U.S.  Customs 
Service  to  suspend  liquidation,  as  a 
result  of  the  affirmative  preliminary 
determination  in  the  CVD  inve^gation 
(see.  Pure  and  Alloy  Magnesium  ]^m 
Canada.  57  FR  30939  (July  13, 1992). 
Therefore,  in  cases  for  which  there  was 
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an  affinnative  preliminary  CVD 
determination  in  a  companion  case,  we 
anal)'zed  data  for  the  five  months  before 
the  effective  date  of  the  suspension  of 
liquidation  in  the  concurrent  CVD 
investigation,  hi  all  other  cases,  we 
analyz^  as  much  data  as  was  available 
for  the  seven  months  between  the 
initiation  of  the  cases  and  the 
publication  of  our  preliminar>' 
antidumping  determination. 

The  notices  for  Belgium,  France, 

Korea,  Spain,  the  United  Kingdom, 
Mexico,  Romania,  Poland,  and  Japan 
include  the  results  of  our  analysis  based 
on  the  foregoing  methodology,  specific 
to  each  of  the  classes  or  kinds  of 
merchandise  for  which  ]>etitionors  have 
alleged  critical  circumstances. 

IFR  Doc.  93-15610  Filed  7-6-93;  8:45  am) 
BILUNO  CODE  SSIO-Ot-P 

[A-602-803] 

Final  Datarminatlon  of  Salaa  at  Lass 
Than  Fair  Valua:  Cartain  Corroalon- 
Resistant  Carbon  Steel  Flat  Products 
From  Australia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Craig  or  Wendy  Frankel,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1391  or  (202)  482- 
0159,  respectively. 

Final  Determination 

We  dete.rmine  that  imports  of  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Australia  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
weightad-average  margin  is  shown  in 
the  “Suspension  of  Liquidation”  section 
of  this  notice. 

Case  History' 

Since  the  issuance  of  our  notice  of 
preliminary  determination  and 
postponement  of  final  determination  (58 
FR  7071  (February  4. 1993)),  the 
following  events  have  occurred: 

Verification  of  respondent’s  responses 
to  the  Department’s  questionnaires 
regarding  home  market  (HM)  and  U.S. 
sales  information  and  HM  Section  El 
costs  took  place  in  Australia  during 
March  of  1993.  Verification  of 
respondent’s  responses  to  the 
Department’s  questionnaires  regarding 


U.S.  sales  and  Section  E2  costs  took 
place  during  April  of  1993. 

We  received  requests  for  a  public 
hearing  from  The  Broken  Hill 
Proprietary  Company  Ltd.,  BHP 
Trading,  Inc.  (BHP  Trading),  SupraCote, 
Inc.  (SupraCote),  and  ASC  Pacific,  Inc. 
(ASC  Pacific),  (collectively,  BHP),  and 
from  petitioners  on  February  16, 1993. 
BHP  and  petitioners  filed  case  briefs  on 
May  14, 1993,  and  rebuttal  briefs  on 
May  19, 1993.  A  public  hearing  was 
held  on  May  21, 1993. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  constitute  a  single  “class 
or  kind’’  of  merchandise:  Certain 
corrosion-resistant  carbon  steel  flat 
products  (corrosion-resistant  steel).  The 
full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992,  throu^  Jime  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  constitute 
a  single  category  of  such  or  similar 
merchandise. 

Best  Information  Available 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  the  best  information 
available  “whenever  a  party  or  any 
other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  or  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation.’’  Because  respondent  had 
substantial  and  pervasive  deficiencies  in 
the  data  submitted,  we  based  our 
determination  on  BIA. 

The  following  is  a  list  identifying 
various  problems  in  BHP’s  databases 
which  prohibited  the  use  of 
substantially  more  than  a  majority  of 
BHP’s  U.S.  sales  for  purposes  of 
calculating  a  margin.  For  a  more 
detailed  discussion  of  these  items,  see, 
the  Final  Concurrence  Memorandum  in 
this  investigation,  on  file  in  Room  E- 
099  of  the  Department’s  main  building. 

1.  Certain  BHP  Trading  PP  sales  have 
incorrect  product  control  numbers 
(CONNUMUs)  and  therefore  cannot  be 
properly  compared  to  sales  of  products 
in  the  home  market  for  purposes  of 
margin  calculations. 

2.  Certain  PP  transactions  could  not 
be  matched  to  sales  in  the  home  market 
because  their  assigned  CONNUMUs 


were  not  provided  in  the  product 
concordance,  which  is  the  vehicle  we 
use  to  merge  the  U.S.  and  home  market 
databases. 

3.  At  verification  the  respondent 
provided  a  list  of  previously  unreported 
SupraCote  further-manufactured  U.S. 
sales,  which  we  consider  imtimely. 

4.  For  SupraCote ’s  Section  El  (HM 
costs  for  U.S.  sales)  database,  BHP  did 
not  provide  the  CONNUMU  variable. 
Because  this  variable  is  required  for 
merging  the  Section  El  costs  into 
SupraCote’s  Section  C  (U.S.  further- 
manufactured  sales)  database,  we  are 
unable  to  combine  the  two  databases  as 
required  for  purposes  of  calculating  the 
dumpily  margins. 

5.  BHP  provided  incorrect  cost  data  in 
the  Section  El  (HM  costs  on  U.S.  sales) 
databases,  and  in  the  product 
concordances  (cost  data  used  in  the 
adjustment  for  difierences  in  cost 
attributable  to  physical  differences  in 
merchandise).  This  incorrect  and,  thus, 
unusable  data  affected  all  similar  PP 
matches  as  well  as  all  remaining  further- 
manufactured  sales  (by  ASC  Pacific). 

6.  BHP  reported  ESP  sales  in  the  PP 
database  that  should  not  have  been 
reported,  because  BHP's  ESP  sales  were 
excluded  from  this  investigation. 

7.  In  BHP’s  post-verification  computer 
tape  submission,  which  was  requested 
by  the  Department  in  order  for  BHP  to 
make  specifiQdata  corrections,  we 
discovered  changes  to  the  data  that  had 
not  been  solicited  and  were  left 
unexplained  by  the  respondent.  Thus, 
these  unsolicited  changes  are 
considered  imverified  and  untimely. 
Specifically,  these  changes 
encompassed:  (a)  For  certain 
transactions,  replacement  of  positive 
values  with  zero  values  under  the 
variables  gross  unit  price,  thickness,  and 
width;  (b)  BHP  reclassified  several 
previously  reported  PP  sales  as  ESP 
sales:  and  (c)  Certain  sales  in  the  PP 
database  show  amounts  greater  than 
zero  for  U.S.  commissions,  U.S.  direct 
selling  expenses,  and  other  expenses. 

For  the  remaining  sales,  we  note  that 
the  following  adjustments  to  HM  price 
would  have  been  denied  because  the 
respondent  was  unable  to  substantiate 
the  claimed  amounts  at  verification;  (1) 
HM  packing  and  (2)  HM  inland  height. 
In  addition,  we  note  that  the  following 
adjustments,  where  applicable,  for  the 
remaining  sales  would  have  required 
the  use  of  BIA;  (1)  U  S.  packing  done  in 
the  home  market,  (2)  foreign  inland 
freight  on  U.S.  sales,  (3)  marine 
insurance  (BHP  Trading),  (4)  U.S. 
brokerage  (SupraCote),  and  (5)  credit 
expense  (certain  PP  sales).  For  a  full 
discussion  of  these  data  problems,  see 
the  Final  Concurrence  Memorandum, 
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on  file  in  Room  B-099  of  the 
Department’s  main  building. 

We  note  that,  because  of  the 
substantial  and  pervasive  nature  of  the 
problems  in  BHP’s  data  submissions, 
there  only  remained  imafiected  certain 
of  BHP’s  identical  PP  sales,  which 
encompassed  a  small  portion  of  BHP's 
total  U.S.  transactions.  However,  as 
noted  above,  these  sales  would  have 
been  subject  to  the  use  of  partial  BIA  for 
numerous  adjustments.  After  weighing 
the  e^ct  on  these  PP  sales  of  the 
deficiencies  discovered  at,  left 
unresolved  by,  or  created  after, 
verification,  we  determined  that  BIA 
was  the  only  viable  basis  for  making  our 
final  determination.  In  deciding  what  to 
use  as  BIA,  the  Department’s  regulations 
provide  that  the  Department  may  take 
into  account  whether  a  party  reuses  to 
provide  requested  information  (19  CFR 
353.37(b)).  Thus,  the  Department  must 
determine  what  is  the  best  information 
available  on  a  case-by-case  basis. 

In  this  case,  BHP  has  attempted  to 
comply  with  all  of  the  Department’s 
requests  for  information.  In  addition,  its 
questionnaire  responses  were  always 
submitted  on  a  timely  basis.  'Therefore, 
we  consider  BHP  to  have  been  a 
cooperative  respondent  throughout  this 
investigation,  llierefore,  we  have 
assigned  a  cooperative  BIA  (ate  to  this 
respondent.  As  BIA,  we  have  applied 
the  average  of  the  margins  in  the 
petition. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
corrosion-resistant  steel  from  Australia 
to  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  “United 
States  Price’’  and  “Foreign  Market 
Value’’  sections  of  this  notice. 

United  States  Price 

Petitioners  based  USP  on  two 
different  “offers"  by  BHP  of  corrosion- 
resistant  steel  in  the  United  States.  One 
offer  specified  the  total  c.i.f.  duty-paid 
price,  whereas  the  second  offer 
specified  a  basis  price  plus  applicable 
price  extras.  Petitioners,  thus, 
developed  a  total  landed  price  for  this 
offer  by  determining  applicable  price 
extras.  Petitioners  then  adjusted  USP  for 
movement  charges  (ocean  fi^ight  and 
insurance)  based  on  average  c.i.f. 
charges,  as  derived  from  publicly- 
available  census  import  data.  Petitioners 
also  made  adjustments  for  U.S.  duty 
based  on  the  1992  U.S.  Harmonized 
Tariff  Schedules. 


Foreign  Market  Value 
Petitioners  calculated  FMV  based  on 
HM  prices  derived  from  a  pricing  study, 
conducted  by  a  market  research 
consultant,  of  corrosion-resistant  carbon 
steel  sheet  sold  in  Australia.  Petitioners 
stated  that  this  pricing  study  contains 
actual  transaction  prices,  determined  by 
the  market  research  consultant,  of 
virtually  identical  merchandise  sold  in 
Australia  during  December  1991. 
Petitioners  adjusted  the  HM  prices  for 
inland  freight,  using  information 
obtained  in  the  pricing  study.  They 
deducted  HM  packing  costs  frnm,  and 
added  U.S.  packing  costs  to,  the  HM 
prices,  using  information  obtained  in 
the  pricing  study.  Petitioners  madqa 
drcumstance-of-sale  adjustment  for 
credit  expenses,  using  information 
obtained  in  the  pricing  study  and  one  of 
the  “offers"  noted  in  ^e  USP  section 
above.  In  addition,  petitioners  used  the 
average  short-  and  medium-term  interest 
rate  for  Australia  published  by  the 
International  Monetary  Fimd  in 
determining  this  adjustment. 

Petitioners  calculated  FMV  based  on 
constructed  value  information  provided 
in  the  petition.  Petitioners  based 
constructed  value  on  the  alleged  cost  to 
BHP  of  producing  corrosion-resistant 
coils,  adding  amounts  of  applicable 
plant  overhead,  depreciation  and 
financial  expenses.  Petitioners  added 
the  statutory  minimum  eight  percent  for 
profit. 

Currency  Conversion 

*1110  petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  by  using  standard 
verification  proc^ures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 
Comment  1: 

Respondent  states  that  the 
compilation  of  its  extensive  home  and 
U.S.  market  sales  databases  represented 
an  enormously  complicated  task, 
notwithstanding  the  difficulties 
introduced  by  the  Department’s 
specialized  reporting  format. 
Respondent  asserts  that,  when  the 
Department  annormced  that  it  would 
not  consider  factual  information 
submitted  after  December  21, 1992,  it 


departed  from  its  rules.  Respondent 
cites  19  CFR  353.31(a)(l)(i)  and 
§  353.31(a)(2),  which  allow  parties  to 
rebut,  clarify,  or  correct  submitted 
information  until  seven  days  prior  to 
verification.  Respondent  states  that, 
when  the  Department  shortened  the 
period  for  submission  of  factual 
information,  “it  became  virtually 
impossible  for  BHP  to  correct  any  errors 
in  its  submissions,  if  by  definition  the 
correction  of  an  error  precludes  the 
submission  of  factual  information." 

Thus,  BHP  submits  that  the 
Department’s  action  carries  with  it  the 
corollary  that  “minor  correction”  be 
defined  more  expansively  than  in 
investigations  where  the  Department 
adheres  to  19  CFR  353.31(a). 

Respondent  further  asserts  that,  in 
view  of  this  unexplained  decision  to 
depart  from  19  CTO  353.31(a),  the 
Department’s  refusal  to  permit  BHP  to 
correct  certain  “minor"  errors  in  its  data 
is  arbitrary  and  not  in  accordance  with 
law.  Respondent  further  states  that 
“(tlruncating  the  period  for  submitting 
factual  information  without  expanding 
the  opportunity  to  submit  corrections  at 
verification  implicates  due  process 
interests  and  contravenes  congressional 
intent.” 

BHP  states  its  objection  to  the  limited 
nature  of  the  Department’s  May  3, 1993, 
letter  requesting  updated  information 
and  minor  corrections.  BHP  asserts  that 
the  Department  should  permit  it  to 
correct  the  following  additional 
“minor”  errors  in  its  PP  and  cost  of 
manufacture  data  and  that  such 
corrections  would  not  constitute  new 
factual  information:  (1)  *1110  missorting 
of  certain  BHP  Trading  PP  transaction 
records  with  mismatched  control 
numbers  (CONNUMs);  (2)  the  omission 
of  the  CONNUM  column  in  the  Section 
El  (HM  costs  for  U.S.  products) 
database,  (3)  the  double-coimting  of  a 
portion  of  variable  overhead  costs  in  the 
Section  El  database,  and  (4)  the 
inconsistency  between  the  calculations 
of  certain  cost  variables  in  the  Section 
El  and  the  product  concordance 
databases. 

Respondent,  thus,  argues  that  the 
Department  has  a  legal  obligation  under 
the  circumstances  of  this  investigation 
to  permit  these  “minor"  programming 
and  calculation  errors.  Respondent 
argues  that  the  effects  of  these  errors  are 
pervasive  and  affect  the  preponderance 
of  BHP  Trading’s  and  all  of  SupraCote’s 
and  ASC  Pacific’s  further-manufacturing 
sales;  therefore,  respondent  maintains 
that,  if  the  Department  does  not  allow 
these  corrections,  it  ensures  that  any 
calculated  final  estimated  dumping 
margin  will  be  meaningless.  Respondent 
further  states  that,  if  the  Department 
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refuses  to  allow  these  corrections.  BHP 
should  be  assigned  a  cooperative  BIA 
rate,  i.e.,  either  the  margin  calculated  for 
the  preliminary  determination,  or  the 
average  of  the  margins  in  the  petition, 
whichever  is  higher. 

Petitioners  assert  that,  ‘‘[o]n  the  home 
market  side,  the  IDepartment  should,  if 
possible,  correct  the  metal  coating 
coding  problem  using  the  information 
submitted  by  BHP”  on  February  19, 

1993.  Petitioners  suggest  that  the 
Department  disregard  the  affected  HM 
sales  for  purposes  of  calculating  FMV  if 
it  cannot  correct  the  problem.  On  the 
U.S.  side,  petitioners  suggest  that  the 
Department  apply  a  BIA  margin  (the 
hipest  non-aberrant  margin  calculated 
from  BHP’s  data  or  the  average  of  the 
petition  margins)  to  the  extent  that  the 
"sales  characteristics”  are  incorrect  and 
if  the  Department  is  unable  to  determine 
which  sales  are  incorrect. 

Petitioners  term  respondent’s 
argument  that  the  Department  violated 
its  own  regulations  and  acted  arbitrarily 
and  capriciously  when  it  determined 
that  it  would  not  accept  new  or 
corrected  information  up  until  February 
22  (which  was  the  seventh  day  before 
verification,  until  which  time  factual 
information  may  be  submitted  under  19 
CFR  353.31(a)(i}.  a  "red  herring.”  They 
note  that  BHP’s  brief  demonstrates  that 
it  made  no  attempt  to  submit  the 
corrected  data  until  well  after  the 
February  22  "deadline”  and  that  BHP 
does  not  challenge  this  deadline,  which 
is  in  accord  with  19  CFR  353.31(a). 

Department  Position 

We  disagree  with  respondent’s 
assertion  that  the  Department  should 
allow  corrections  to  the  items  discussed 
above  and  its  characterization  of  these 
errors  as  “minor.”  Rather,  as  respondent 
notes,  and  we  agree,  the  effect  of  these 
errors  on  BHP’s  data  is  "pervasive.” 
Therefore,  the  Department  does  not 
view  these  corrections  as  minor.  In 
addition,  respondent  neither  found 
these  errors  nor  brought  them  to  the 
Department’s  attention  until 
verification,  which  was  long  after  the 
Department’s  stated  December  21, 1992, 
deadline  for  the  submission  of 
information  that  would  "remedy 
potential  deficiencies”  related  to 
previous  questionnaire  responses,  as 
required  by  19  CFR  353.31(b)(2). 
Further,  this  was  also  after  the  deadline 
for  submitting  information  under 
§  353.31(a)(l)(i).  For  these  reasons,  the 
Department  considers  these  corrections 
to  be  new  information,  as  well  as 
untimely,  and  thus  the  Department  may 
not  consider  them  for  purposes  of  the 
final  determination. 


We  disagree  with  respondent’s 
assertions  that  the  Department  has 
inexplicably  departed  from  19  CFR 
353.31(a)(l)(i)>  implicated  due  process 
interests,  and  contravened  congressional 
intent  by  not  allowing  the  noted 
corrections.  In  this  investigation  the 
Department  set  time  limits  for  the 
submission  of  questionnaire  responses 
and  other  specifically  solicited  factual 
information  in  accord  with 
§  353.31(b)(2).  'Thus  it  was  entirely 
proper  and  within  the  discretion  of  the 
Department,  pursuant  to  §  353.31(b)(2) 
to  set  December  21, 1992,  as  the  final 
deadline  for  submissions  of  all 
corrections  to  questionnaire  responses. 

Additionally,  respondent’s  reliance 
on  19  CFR  353.31(a)(l)(i)  is  misplaced. 
Generally,  that  regulation  pertains  to 
those  situations  in  which  an  interested 
party  is  submitting  information  to  the 
Department  on  its  own  for  the 
Department’s  consideration,  and  which 
was  not  requested  by  the  Department. 
Again,  normally,  in  all  instances  where 
the  Department  is  requesting 
information  from  interested  parties, 

§  353.31(b)(2)  applies.  Although  past 
Department  pracrice  has  allowed  for 
submission  of  minor  corrections  tmder 
§  353.31(a)(l)(i)  up  until  seven  days 
prior  to  verification,  even  tmder  this 
practice,  the  corrections  that  were 
discovered  at  verification  and  thereafter 
were  not  minor  and  were  also  untimely. 
In  addition,  respondent's  reliance  on 
$  353.31(a)(2)  is  misplaced.  This  section 
solely  relates  to  time  limits  for  when 
petitioners  or  other  domestic  interested 
parties,  as  defined  under  §  353.2(k)(3), 
(k)(4),  (k)(5),  and  (k)(6),  may  submit 
information  to  rebut,  clarify,  or  correct 
new  factual  information  submitted  by 
other  interested  parties,  as  defined 
under  (k)(l)  or  (k)(2)  of  §  353.2. 

Regarding  petitioners’  assertion  that 
the  Department  should  correct  the 
metallic  coating  coding  problem  on  the 
HM  side,  petitioners  have 
misimderstood  the  nature  of  this 
problem.  The  reported  HM  sales  were 
not  affected  by  the  CXDNNUMU  missort 
problem,  and  there  is  no  problem  with 
the  metallic  coating  categorization  on 
the  HM  side.  Due  to  the  significance  of 
BHP’s  data  problems  (as  discussed  in 
the  BIA  section  of  this  notice),  we  have 
determined  that  the  calculation  of  a 
dumping  margin  using  any  of  BHP’s 
reported  data  is  inappropriate.  However, 
BHP  has  attempted  to  comply  with  all 
the  Department’s  requests  throughout 
this  investigation,  therefore,  we  have 
assigned  BHP  a  cooperative  BIA  rate 
bas^  on  the  average  of  the  margins  in 
the  petition. 


Comment  2 

BHP  and  petitioners  submitted 
comments  on  numerous  other  items  as 
follows: 

1.  Unreported  U.S.  further- 
manufactured  sales: 

2.  Adjustments  for  differences  in  cost 
attributable  to  physical  differences  in 
merchandise; 

3.  Credit  expenses  on  Supracote  sales; 

4.  Interest  expenses  on  Supracote  end 
ASC  Pacific  sales; 

5.  Post-sale  warehousing  expenses 
incurred  by  BHP  Trading; 

6.  Third  party  commissions  incurred  by 
BHP  Trading  and  ASC  Pacific; 

7.  HM  warranty  costs; 

8.  HM  technical  service  expenses; 

9.  Constructive  quantity  adjustment  on 
HM  sales: 

10.  Item  mass  adjustment  on  HM  sales; 

11.  HM  cash  discounts; 

12.  ASC  Pacific  cash  discounts; 

13.  HM  sales  to  related  resellers; 

14.  U.S.  sales  based  on  theoretical 
minimum  weight; 

15.  Ocean  fieight  expenses; 

16.  U.S.  and  packing  costs; 

17.  U.S.  duty,  broxerage,  and  handling 
charges; 

18.  HM  freight  costs; 

19.  U.S.  inland  freight  charges; 

20.  Port  to  plant  freight  charges  incurred 
by  ASC  Pacific; 

21.  HM  advertising  expenses. 

Department’s  Position 

These  issues  have  all  been  rendered 
moot  by  the  application  of  overall  BIA 
to  BHP’s  U.S.  sales.  Therefore,  we  have 
not  addressed  these  issues  for  this  final 
determination. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  corrosion-resistant  steel  frt>m 
Australia  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  4. 1993,  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  require  a 
cash  deposit  or  bond  equal  to  the 
estimated  amount  by  which  the  FMV  of 
the  merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/manufacturer/expoiter 

Margin 

percent¬ 

age 

BHP . 

An  others  . 

24.96 

24.96 
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me  Notification 

In  accordance  with  section  73S(d)  of 
the  Act.  we  have  notified  the  ITC  of  o\ir 
determination.  The  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry  no  later  than  45  days 
after  our  fiinal  determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  %vith  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  73S(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 

)oaeph  A.  Spatrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-15611  Filed  7-6-93;  S:4S  am] 
BtujNO  CODE  ssia-M-a 


[A-433-603] 

Notice  of  Rnal  Determination  of  Saies 
at  Leas  Than  Fair  Value:  Certain  Coid- 
RoIIed  Carbon  Steel  Flat  Products  from 
Austria 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  Quly  9, 1993). 

FOR  FURTHER  MFORMATION  CONTACT: 
Judith  Wey  or  Lori  Way,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administratitm,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone;  (202)  482-6320  or  (202)  482- 
0656,  respectively. 

Final  Determination 

We  determine  that  imports  of  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  from  Austria  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  on  January  26, 
1993,  (58  FR  7073,  February  4, 1993), 
the  following  events  have  occurred: 


On  February  12  and  February  16, 

1993,  respectively,  respondent,  Voest 
Alpine  Stahl  AG  (Voest)  and  petitioners 
in  this  investigation  requested  that  a 
public  hearing  be  held.  Voest  and 
petitioners  submitted  case  briefs  and 
rebuttal  briefs  on  April  30, 1993,  and 
May  5, 1993,  respectively.  The  hearing 
was  held  on  May  7, 1993. 

A  draft  suspension  agreement  was 
initialed  on  May  21, 1993.  No 
suspension  agreement  was  subsequently 
signed. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  constitute  a  single  "class 
or  kind"  of  merchandise:  certain  cold- 
rolled  carbon  steel  flat  products.  The 
full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Final  Determination  of  S^es  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  fiom 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  class  or 
kind  of  merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  from  Austria  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price”  and  "Foreign  Market 
Value"  sections  of  this  notice. 

As  detailed  in  the  preliminary 
determination  in  this  investigation  (58 
FR  7073,  February  4, 1993),  Voest  j^led 
to  report  the  majority  of  its  home  market 
saies.  Therefore,  in  accordance  with 
section  776(c)  of  the  Act,  our  results  are 
based  on  best  information  available 
(BIA).  As  at  the  preliminary 
determination,  we  used  price  and 
constructed  value  information  provided 
in  the  petition  as  BIA.  We  compared 
actual  U.S.  import  prices  and  average 
customs  value  U.S.  prices  derived  from 
IM-145  import  statistics  to  actual  home 
market  prices  and  constructed  value. 

Because  Voest  attempted  to  cooperate 
with  our  requests  for  information  but 
failed  to  provide  the  information  in  a 
timely  manner,  we  have  based  our  BIA 
margin  on  an  average  of  all  of  the 
margins  in  the  petition.  (See  Comment 
2). 


United  States  Price  and  Foreign  Market 
Value 

We  calculated  USP  and  FMV  using 
the  methodologies  described  in  the 
preliminary  determination.  We  have, 
however,  now  included  certain  margins 
in  the  average  which  were  inadvertently 
omitted  fiom  the  prelimina^ 
determination. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 


Interested  Party  Comments 


Comment  1 :  Voest  argues  that  the 
Department’s  decision  not  to  conduct 
verification  of  its  questionnaire 
responses  and  to  base  Voest’s  final 
dumping  margin  on  BIA  is 
imreasonable.  Voest  contends  that  the 
Department  should  have  allowed  it  to 
submit  the  unreported  home  market 
sales  data,  because  it  offered  to  provide 
the  unreported  sales  data  while  this 
investigation  was  in  its  "preliminary 
phase."  Voest  claims  that  the 
unreported  sales  information  would 
only  nave  been  used  to  confirm  Voest’s 
model  matching,  and  would  not  have 
affected  the  Department’s  less  than  fair 
value  analysis.  Voest  contends  that  the 
Department  had  the  discretion  to  accept 
additional  home  market  sales  data,  and 
accepting  this  data  would  only  have 
placed  a  minimal  burden  on  the 
Department. 

Petitioners  contend  that  respondent’s 
failure  to  report  the  vast  majority  of  its 
home  market  sales,  coupled  with  the 
numerous  other  deficiencies  in  Voest’s 
responses,  requires  the  Department  to 
use  BIA  for  the  final  determination. 

DOC  Position:  We  agree  with 
petitioners.  As  discussed  at  length  in 
our  preliminary  determination  notice, 
the  magnitude  of  unreported  home 
market  sales  was  so  great  as  to  compel 
the  Department  to  base  its 
determination  on  BIA.  It  appears  that 
Voest  may  have  failed  to  report  over  90 
percent  of  its  home  market  saies  of  such 
or  similar  merchandise.  The  Department 
has  an  established  practice  of  using  BIA 
when  a  company  fails  to  report  a 
substantial  portion  of  its  home  market 
sales  (see,  e.g.,  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  Germany,  58  FR  6205,  6207 
(January  27, 1993)  [Comment  1);  Brass 
Sheet  and  Strip  from  Sweden;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (57  FR  29278, 


July  1, 1992)). 

Although  Voest  had  the  opportunity 
on  three  separate  occasions  to  provide 
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the  Department  with  these  sales,  it  was 
not  \mtil  after  the  Department  directly 
questioned  Voest  concerning  the 
completeness  of  its  home  market  sales 
data  that  Voest  offered  to  provide  the 
missing  information.  Moreover,  Voest 
did  not  offer  to  provide  the  missing 
home  market  sales  data  until  January  15, 
1993,  after  the  Department's  December 
21, 1992,  deadline  (applicable  to  all 
respondents)  for  the  submission  of 
additional  information,  and  less  than 
two  weeks  prior  to  the  preliminary 
determination. 

Concerning  Voest's  claim  that  the 
unreported  sales  information  would 
only  have  been  used  to  confirm  Voest’s 
model  matching,  the  Department  must 
"make  the  required  determination  of 
what  constitutes  the  most  similar 
match,"  not  the  respondent.  (See 
Timken  Company  United  States,  10 
err  86,  630  F.Supp.  1327  (OT 1986). 

See  also.  United  Engineering  and 
Forging  v.  United  States,  779  F.Supp. 
1375  (Crr  1991),  af^d  without  opinion, 
92-1489  (Fed.  Cir.  1993).) 

Comment  2:  Petitioners  contend  that 
the  Department  should  determine  Voest 
to  be  an  imcooperative  respondent  and 
assign  it  the  highest  margin  in  the 
petition  as  BIA.  If  the  Department 
considers  Voest  to  be  a  cooperative 
respondent,  petitioners  contend  that  the 
Department  should  select  as  BIA  the 
average  of  the  constructed  value 
margins  in  the  petition.  Petitioners 
contend  that  if  the  Department  takes  the 
price-to-price  comparisons  into  accoimt, 
it  is  rewarding  Voest  for  failing  to 
provide  complete  and  accurate  section 
D  information. 

Voest  contends  that  if  the  Department 
bases  its  final  determination  on  BIA, 
Voest  should  again  be  considered  a 
cooperative  respondent.  Further,  Voest 
contends  that  the  calculated  average 
petition  margin  used  for  the  preliminary 
determination  did  not  include  all  of  the 
petition  margins. 

DOC  Position:  We  agree  with 
respondent  that  it  should  be  considered 
a  cooperative  respondent.  Voest  has 
attempted  to  comply  with  the 
Department’s  requests  for  information 
and  requested  that  it  be  allowed  to 
submit  the  unreported  home  market 
sales  data,  albeit  on  an  untimely  basis. 

We  disagree  with  petitioners'^ 
contention  that  the  Apartment  should 
select  as  BIA  the  average  of  the 
constructed  value  margins  in  the 
petition.  To  initiate  an  investigation  of 
sales  below  cost  of  production,  the 
Department  must  have  reason  to  believe 
that  some  of  the  sales  were  below  cost. 

If  we  were  to  base  Voest’s  BIA  margin 
only  on  the  constructed  value  margins, 
we  would  be  assuming  that  all  or  almost 


all  of  Voest’s  sales  were  below  cost. 
Instead,  we  based  Voest’s  BIA  margin  on 
the  average  of  all  of  the  margins  in  the 
petition,  including  the  constructed 
value  margins,  as  recognition  of  the 
likelihood  that  some  of  Voest’s  sales 
were  below  cost 

We  agree  with  Voest  that  the 
preliminary  determination  BIA  margin 
did  not  include  all  of  the  margins  in  the 
petition  and  have  revised  the  average 
BIA  margin  accordingly. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel  from  Austria 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  4, 1993,  the  date  of  publication 
of  our  preliminary  determination  in  the 
Federid  Register.  The  Ctistcms  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
this  investigation  exceeds  the  U.S.  price, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  average  dumping 
margins  are  as  follows: 


Margin 

Producer/manufacturer/exporter 

percent- 

age 

Voest  Alpine  Stahl  AG . 

18.11 

All  Others . 

18.11 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  ‘’[n]o  product  *  *  *  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  sitviation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  In  the  final  affirmative 
determination  in  the  concurrent 
countervailing  duty  investigation 
involving  sales  in  the  United  States  of 
cold-rolled  steel  from  Austria,  the 
Department  has  determined  that  the 
export  subsidy  program  provided  a  zero 
benefit.  Therefore,  no  adjustment  to  the 
estimated  dumping  margin  is  reqmred. 

rre  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  The  ITC  will 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  no  later  than 
45  days  ^er  our  final  determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 


administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
refiim  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated;  June  21, 1993. 

Joseph  A.  ^Mtrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
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Final  Determinations  of  Sales  at  Leas 
Than  Fair  Value:  Certain  Hot-Rolled 
Carlson  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Belgium 

AGENCY:  Import  Administration, 
International  TradeAdministration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  ^FORMATION  CONTACT: 

Mark  Wells  or  Michelle  Frederick, 

Office  of  Antidumping  Investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washifigton, 
DC  20230;  telephone:  (202)  482-3003  or 
(202)  482-0186,  respectively. 

Final  Determinations 
We  determine  that  imports  of  certain 
hot-rolled  carbon  steel  flat  products 
(hot-rolled  steel),  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  and  certain  cut-to-length  carbon 
steel  plate  (steel  plate)  from  Belgium  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  weighted-average 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  our  January  26, 1993, 
preliminary  determinations  (58  FR 
7113,  February  4, 1993),  the  following 
events  have  occurred: 

On  February  10, 1993,  we  requested 
clarification  of  certain  information  that 
respondents  had  provided  in  their 
responses  to  our  questionnaires.  We 
received  responses  to  these  requests  on 
February  16. 1993. 

On  Kterch  2. 1963,  we  emended  our 
preliminary  hot-rolled  steel  and  cold- 
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rolled  steel  determinations  to  correct 
certain  clerical  mrors  (58  FR 13056, 
March  9. 1993). 

During  February  and  March  of  1993, 
we  received  initiid  and  supplemental 
responses  to  section  D  of  our 
questionnaire  from  respondents  in  these 
proceedings,  S  A.  Forges  de  Clabecq 
(Clabecq),  Fabrique  de  Fer  de  Charleroi 
(FFC),  and  SidmarN.V  (Sidmar). 

(Section  D  deals  with  productimi  costs 
of  products  sold  in  the  home  market 
(HM)  and  the  United  States.) 

During  March  and  April  of  1993,  we 
conducted  verification  in  Belgium  and 
the  United  States  of  cost  and  sales 
information  contained  in  respondents* 
responses  to  the  our  questionnaires. 

Petitioners  and  respondents  requested 
a  public  hearing.  Petitioners  and 
respondents  fiM  case  briefiB  on  May  6, 
1993,  and  rebuttal  briefs  on  May  11, 
1993.  A  public  hearing  was  held  on  May 
13, 1993. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  three  separate 
“classes  or  kinds*’  of  merchandise: 
certain  hc^-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  and  certain  cuMo- 
leng^  carbon  steel  plate.  The  full 
descnption  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  fi-om  Argentina  (Argentine 
Final),  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992,  throu^  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  products  covered  by 
these  investigations  constitutes  a  single 
category  of  such  or  similar  merchandise. 
Where,  within  a  class  or  kind,  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  made  similar  mer^andise 
comparisons  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  questionnaire,  which  is  on 
file  in  Room  &-099  of  the  main  building 
of  the  Department  of  Commerce  (the 
Department). 

We  excluded  Clabecq’s  home  market 
sales  of  secondary  merchandise  fiom 
our  analysis  because  there  were  no 
corresponding  U.S.  sales  of  secondary 
merchandise.  See  Appendix  II  of  the 
Argentine  FinaL 


Fair  Value  Comparisons 

To  determine  whether  sales  to  the 
United  States  of  hot-rolled  steel,  cold- 
rolled  steel,  and  steel  plate  from 
Belgiiun  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  (USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  “United 
States  Price'*  and  “Foreign  Market 
Value**  sections  of  this  notice. 

Cockerill  Sambre,  a  mandatory 
respondent  in  the  hot-rolled  steel 
investigation,  did  not  respond  to  our 
questionnaire.  In  addition,  Sidmar’s 
response  was  imusable  because  it 
incorrectly  reported  the  data  of  sale  for 
all  home  market  sales  of  both  hot-rolled 
and  cold-rolled  steel,  as  well  as  certain 
U.S.  sales  of  cold-rolled  steel. 
Accordingly,  for  these  companies,  we 
have  based  our  final  determinations  on 
best  information  available  (BIA) 
pursuant  to  19  CFR  353.37. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation. 

When  a  company  refused  to  cooperate 
with  the  Department  or  otherwise 
significantly  impeded  our  investimtion, 
we  have  us^  as  BIA  the  higher  of:  (1) 
The  highest  margin  calculated  for  the 
same  class  or  kind  of  mwchandise  for 
another  responding  firm  in  the  same 
country:  (2)  the  margin  from  the 
preliminary  determination  for  that  firm 
for  the  same  class  or  kind  of 
merchandise;  or  (3)  the  highest  margin 
alleged  in  the  petition  for  the  same  class 
or  l^d  of  merchandise  in  the  same 
country.  When  a  company  cooperated 
with  our  requests  for  information  but 
failed  to  provide  the  information 
requested  in  a  timely  manner  or  in  the 
form  required,  we  have  used  as  BIA  the 
higher  of:  (1)  The  average  of  margins  in 
the  petition:  or  (2)  the  c^culated  margin 
for  another  firm  for  the  same  class  or 
kind  of  merchandise  from  the  same 
country.  See,  e.g..  Antifriction  Bearings, 
Other  Than  Tapered  Roller  Bearings, 
from  Germany  (54  FR  18992, 19033; 

May  3, 1989). 

^cause  Cockerill  Sambre  was  an 
uncooperative  respondent  in  the  hot- 
rolled  steel  investigation,  we  assigned  as 
BIA  the  highest  margin  calculated  based 
on  information  in  the  petition.  Sidmar, 
on  the  other  hand,  is  considered  to  be 
a  cooperative  respondent  because  the 
firm  attempted  to  comply  with  our 
reouests  for  information.  Accordingly, 
in  both  the  hot-rolled  steel  and  cold- 


rolled  steel  investigations,  we  assigned 
Sidmar  the  average,  class-or-kind- 
spedfic  margin  cdculated  based  on 
information  in  the  petition. 

United  States  Price 

For  both  Cockerill  Sambre  (hot-rolled 
steel)  and  Sidmar  (hot-rolled  steel  and 
cold-rolled  steel),  we  based  USP  on 
information  contained  in  the  petition. 
Petitioners  based  USP  on  actual 
delivered  prices  of  hot-rolled  steel  sold 
in  the  United  States  and  on  U.S. 

Customs  values  of  hot-rolled  steel 
imported  from  Belgium.  Petitioners 
made  deductions  for  foreign  inland 
fi^ight,  ocean  freight,  insurance,  U.S. 
duties,  harbor  maintenance  fees,  and 
merchandise  processing  fees,  where 
applicable. 

For  FFC  and  (Clabecq,  we  calculated 
USP  using  the  methodology  described 
in  the  preliminary  determination,  with 
the  following  exceptions: 

A.  FFC 

We  recalculated  reported  credit 
expenses  using  the  average  U.S. 
borrowing  rate  available  to  FFC  during 
the  POI  (see  FFC-Specific  Cfomment  2, 
below).  In  addition,  in  accordance  with 
section  772(d)(1)(C)  of  the  Act,  we 
added  to  U^  the  amount  of  value- 
added  tax  (VAT)  collected  on  those 
sales  in  the  home  market  to  which  the 
U.S.  sale  was  compared  (see  General 
Cfomment  1.  below). 

B.  Clabecq 

We  made  deductions  for  discounts 
and  recalculated  credit  expenses  to 
reflect  a  price  net  of  discoimts.  In 
addition,  we  adjusted  USP  for  VAT  as 
described  above  for  FFC 

Foreign  Market  Value 

For  Cfockerill  Sambre  and  Sidmar’s 
sales  of  hot-rolled  steel,  and  Sidmar’s 
sales  of  cold-rolled  steel,  we  based  FMV 
on  the  petition,  which  included  FMV 
based  on  both  home  market  delivered 
prices  and  constructed  value  (CV). 
Petitioners  deducted  foreign  inland 
freight  and  made  circiunstance-of-sale 
adjustments,  where  appropriate,  for 
differences  in  credit  terms,  pacldng,  and 
VAT  (in  accordance  with  the 
Department’s  then-current  practice  on 
calculating  and  adjiisting  for  VAT).  We 
accepted  and  included  in  our  analysis 
petitioners*  December  30, 1992, 
amendment  to  the  hot-rolled  petition  for 
purposes  of  our  final  determination. 

For  both  FFC  and  Clabecq,  we 
calculated  FMV  using  the  methodology 
described  in  the  preliminary 
determination,  with  the  following 
exceptions  pertaining  to  Clabecq. 
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We  accepted  Clabecq’s  rep<Hted 
warranty  expenses,  which  had  been 
rejected  for  our  preliminary 
determination,  and  we  made  a 
circumstance-of-sale  adjustment  for 
documentary  collection  fees,  foimd  at 
verification,  on  Clabecq’s  U.S.  sales. 
Before  making  circumstance-of-sale 
adjustments  for  credit  expenses,  we 
recalculated  Clabecq‘s  reported  U.S. 
credit  using  a  discount-net  price.  Where 
payment  dates  were  not  reported,  we 
assumed  as  BIA  that  the  sale  was  paid 
on  the  date  of  the  final  determination 
(for  U.S.  sales)  m  the  date  of  the  start 
of  verification  (for  HM  sales).  Where  the 
shipment  and  payment  dates  were 
missing  we  calculated  credit  using  the 
average  credit  period  (in  the  appropriate 
market)  for  sales  that  were  shipped.  (See 
Clabecq-Specific  Comment  2  in  the 
"Interested  Party  Comments”  section  of 
this  notice,  below). 

As  stated  in  o\ir  preliminary 
determinations,  the  Department 
initiated  cost-of-produ^on  (COP) 
investigations  with  respect  to  Clabecq's 
and  FTC’s  home  market  sales  of  steel 
plate.  We  tested  home  market  sales  to 
unrelated  customers  to  determine 
whether  they  were  at  prices  below  COP 
as  follows: 

A.  Calculation  of  COP 

We  calculated  CX^  based  on  the  sum 
of  the  individual  respondent’s  cost  of 
materials,  fabrication,  labor,  factory 
overhead,  selling  expenses,  general  & 
administrative  (G&A)  expenses,  and 
home  market  paddng.  For  each 
company,  we  derived  selling  expenses 
from  its  respective  home  market  sales 
listing.  For  Clabecq  we  added  home 
market  packing  expenses  derived  from 
the  sales  listing.  (No  packing  was  added 
to  FFC’s  OOP  because  that  company  did 
not  pack  POI  sales  of  subject 
merchandise.)  (See  FFC-Specific 
Comment  3  in  the  “Interested  Party 
Comments”  section  of  this  notice, 
below).  We  relied  on  the  submitted  CXDP 
and  CV  data,  except  in  the  following 
instances  where  cost  data  was 
recalculated: 

Clabecq 

1.  We  revised  Clabecq’s  submitted 
G&A  expenses  to  reflect  reclassification 
of  certain  items  from  G&A  expenses  to 
factor  overhead.  (See  Jime  15, 1993, 
Memorandum  to  the  File  regarding  the 
calculation  of  Clabec(j’s  COP  and  CV.) 

2.  We  recalculated  mterest  expense 
using  Clabecq’s  audited  consolidated 
1992  financial  statements.  Short-term 
interest  income  was  offset  against  total 
interest  expense. 

3.  We  included  prepension  expense 
and  certain  miscellaneous  expenses  in 


our  calculation  of  G&A  expenses  (see 
Clabecq-Specific  Comments  6  and  7  in 
the  "Interested  Party  Comments” 
section  of  this  notice,  below). 

4.  We  revised  Clab^q’s  cost  of  sales 
used  in  the  denominator  to  calculate  the 
G&A  expense  ratio  and  the  interest 
expense  rate. 

FFC 

1.  We  revised  depreciation  expense  to 
reflect  the  appropriate  allocation  basis. 

2.  We  recmculated  G&A  expenses  for 
the  following  adjustments:  Increase  in 
prepension  provision,  actual  research- 
and-development  costs  (R&D) 

(Cercume),  and  actual  accounting 
services  (Cecofer)  for  CCH*  only. 

3.  We  allocated  revised  G&A  expenses 
based  on  the  cost  of  sales  calculated  for 
1992. 

4.  We  adjusted  fixed  overhead  for  the 
appropriate  amount  of  technical  labor 
and  related  labor  variance  reclassified 
from  G&A  expenses. 

5.  FFC  did  not  report  selling  expenses 
incurred  by  its  related  commissionaire 
on  HM  sales.  'Therefore,  we  considered 
FFC’s  related  party  commissions 
(reported  in  its  section  D  response)  a 
reasonable  surrogate  for  these 
imreported  selling  expenses  (which  we 
assumed  to  be  indirect)  whi(±  are  part 
of  the  total  costs  associated  with 
producing  the  subject  merchandise. 

B.  Test  of  HM  Sale  Prices 

After  calculating  COP,  we  tested 
whether  HM  sales  of  steel  plate  were  at 
prices  below  COP  over  an  extended 
period  of  time. 

We  compared  model-specific  COP  to 
reported  prices  that  were  net  of 
movement  charges,  discounts,  and 
rebates.  If  over  90  percent  of 
respondent’s  sales  of  a  given  product 
were  at  prices  above  the  CDP,  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  the  sales  of  a  given  product 
were  made  at  prices  below  the  COP,  and 
such  sales  were  made  over  an  extended 
period  of  time,  we  discarded  only  the 
below-cost  sales.  Where  we  found  that 
more  than  90  percent  of  respondent’s 
sales  were  at  prices  below  the  COP,  and 
such  sales  were  over  an  extended  period 
of  time,  we  disregarded  all  sales  of  that 
product  and  calculated  FMV  based  on 
CV. 

In  order  to  determine  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP. 


or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP 
during  two  or  more  of  those  months, 
then  below-cost  sales  were  considered 
to  have  been  made  over  an  extended 
period  of  time. 

C.  Results  of  COP  Test 

For  both  Clabecq  and  FFC,  we  found 
that  for  certain  models  more  than  90 
percent  of  HM  sales  were  at  below-COP 
prices  over  an  extended  period  of  time. 
For  U.S.  sales  left  without  a  match  as  a 
result  of  disregarding  these  below  COP 
sales,  we  based  FMV  on  CV. 

D.  Calculation  of  CV 

In  accordance  with  section 
773(e)(1)(B)  (i)  and  (ii)  of  the  Act,  we 
included  in  CV  the  greater  of  (1) 
Respondent’s  reported  selling,  general 
and  administrative  expenses  (SG&A), 
adjusted  as  detailed  above;  or  (2)  the 
statutory  minimum  of  ten  percent  of 
cost  of  manufacture  (COM).  For  profit, 
we  used  the  statutory  minimum  of  ei^t 
percent  of  the  sum  of  COM  and  general 
expenses  (because  actual  profit  on  home 
market  sales  was  less  than  eight 
percent).  Selling  expenses  (direct  and. 
where  appropriate,  indirect)  were 
derived  ^m  the  individual 
respondent’s  HM  sales  database. 

For  the  reasons  described  above,  we 
used  FFC’s  reported  related  party 
commissions  a  reasonable  surrogate  for 
certain  imreported  selling  expenses. 
Packing  cost  was,  or  was  not.  added  for 
the  reasons  described  above  with 
respect  to  the  calculation  of  COP. 

In  instances  where  we  compared 
Clabecq’s  U.S.  prices  to  CV.  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  warranty  expenses, 
documentary  collection  fees,  and  credit 
expenses.  We  recalculated  Clabecq’s 
U.S.  and  HM  credit  expenses  as 
described  above. 

In  instances  where  we  compared 
FFC’s  U.S.  prices  to  CV,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  credit  insurance  costs 
and  credit  expenses. 

Currency  Conversion 

We  made  cxurency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Critical  Circumstances 

In  accordance  with  section  735(a)(3) 
of  the  Act,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  hot-rolled  steel  from 
Belgium.  We  determine  that  critical 
circumstances  do  not  exist  with  respect 
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to  imports  of  cold-rolled  steel  and  steel 
plate  from  Belmum. 

We  have  anmyzed  the  allegations 
using  the  methodology  described  in 
Appendix  n  to  Steel  firom  Argentina. 

To  determine  whether  there  have 
been  massive  imports  of  a  given 
product,  we  compared,  on  a  company- 
and  class-or-kind-specific  basis,  export 
volume  for  the  five  months  subsequent 
to  the  filing  of  the  petition  to  export 
volume  for  the  five  months  prior  to  the 
filing  of  the  petition,  using  data 
submitted  by  Clabecq,  FFC,  and  Sidmar. 

In  the  case  of  Sidmar,  we  found  that 
imports  of  the  hot-rolled  steel  and  cold- 
rolled  steel  during  the  period  following 
the  filing  of  the  petition  (the  “post- 
^  petition  period”)  increased  by  more 
'  than  15  percent  over  the  period 
preceding  the  filing  of  the  petition  (the 
“pre-petition  period").  However,  with 
respe^  to  cold-rolled  steel,  our  analysis 
of  ^ipments  during  the  same  perioas  in 
preceding  years  reveals  that  the  increase 
observed  in  the  post-petition  period  can 
be  explained-by  seasonal  trends. 
Therefore,  we  determine  that  imports 
were  not  massive  for  cold-rolled  steel. 

With  respect  to  Sidmar’s  shipments  of 
hot-rolled  steel,  we  compared  the 
observed  change  (increase)  in  import 
volumes  during  the  post-petition  period 
over  the  pre-petition  period  to  changes 
over  corresponding  periods  in  previous 
years.  We  noted  no  evidence  that  the 
increase  observed  was  the  result  of 
seasonal  trends.  With  respect  to  share  of 
domestic  consumption,  the  information 
available  to  us  at  this  time  does  not 
allow  us  to  evaluate  whether  the 
increase  in  absolute  volume  of  Sidmar’s 
shipments  of  hot-rolled  steel  can  be 
accounted  for  by  a  change  in  domestic 
consumption,  llius,  we  find  that 
imports  of  Sidmar’s  hot-rolled  steel 
were  massive  during  the  post-petition 
period. 

Because  Cockerill  Sambre  failed  to 
participate  in  the  investigation,  and 
because  import  statistics  do  not  permit 
an  analysis  that  we  could  reasonably 
apply  to  Cockerill  Sambre,  we  assume, 
as  BIA,  that  its  shipments  to  the  United 
States  have  also  bran  massive  since  the 
filing  of  the  petition. 

In  analyzing  steel  plate  shipments  by 
Clabecq  and  ^C,  we  found  that  imports 
of  steel  plate  during  the  period 
subsequent  to  receipt  of  the  petition  did 
not  increase  by  more  than  15  percent 
and  thus  were  not  massive. 

Because  we  determined  that  imports 
of  steel  plate  and  cold-rolled  steel  were 
not  massive,  we  do  not  need  to  address 
the  question  of  whether  the  importers  of 
those  products  knew,  or  should  have 
known,  that  the  products  were  being 
sold  at  less  than  foir  value.  We  therefore 


determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of  steel 
plate  or  cold-rolled  steel. 

To  determine  whether  the  importers 
of  hot-rolled  steel  firom  Belgium  knew, 
or  should  have  known,  that  the  products 
were  being  sold  at  less  than  fair  value, 
we  first  considered  the  margins  in  these 
investigations,  as  discussed  in 
Appendix  n  to  Steel  from  Argentina.  We 
do  not  know  the  percentages  of  imports 
constituting  purcmase  price  and 
exporter’s  sales  price  transactions, 
respectively.  Therefore,  we  have  no  way 
of  calculating  a  weighted-average 
benchmark  margin  and  we  must  assume 
as  BIA  that  the  appropriate  benchmark 
is  15  percent.  Because  the  margins  for 
hot-rolled  steel  are  above  the  15  percent, 
we  determine  that  importers  of  hot- 
rolled  steel  from  Belgium  knew,  or 
should  have  known,  that  prices  were 
below  fair  value. 

Therefore,  we  determine  that  critical 
circumstances  exist  with  respect  to  all 
companies’  imports  of  hot-rolled  steel 
from  Belgium. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  respondents  by  using  standard 
verification  procediues,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 
General  Comments 

Comment  1:  Petitioners  contend  that, 
pursuant  to  the  recent  decision  by  the 
Court  of  Appeals  for  the  Federal  Qrcuit 
in  Zenith  mectronics  Corp.  versus 
United  States  (No.  92-1043,  Slip  Op. 
12-17,  March  19. 1993),  the  Department 
should  not  make  a  circumstance-of-sale 
adjustment  to  FMV  for  differences  in  the 
VAT,  but  should  add  to  FMV  the 
amount  of  VAT  actually  inoured  on 
HM  sales.  Petitioners  also  state  that  case 
precedent  precludes  the  Department 
from  attempting  to  achieve  a  tax  neutral 
result  by  adding  the  amount  of  the  HM 
tax  to  USP.  Petitioners  also  contend  that 
the  Department  must  determine  the 
extent  to  which  the  tax  is  passed 
throi^  to  customers  in  the  HM. 

FFC  contends  that  the  Department 
should  add  to  USP  the  absolute  amount 
of  taxes  on  the  comparison  merchandise 
sold  in  the  coimtry  of  exportation.  FFC 
also  notes  that  the  Act  does  not  require 
analysis  of  the  pass-through  of  taxes  to 
customers,  citing  Federal-Mogul  Corp. 
versus  United  States.  Slip  Op.  93-17 
(OT  Feb.  4. 1993). 

Clabecq  claims  that  the  Department 
should,  in  calculating  VAT,  take  into 


account  the  new  Belgian  VAT  law 
(effective  January  1, 1993)  which 
requires  that  VAT  be  collected  on  all 
sales  made  within  the  European 
Conununity. 

Petitioners  counter  that  the  change  in 
Belgian  law  should  not  be  considered 
because  it  has  no  bearing  on  the  selling 
practices  that  existed  during  the  POI. 

DOC  Position:  YIe  have  adjusted  for 
Belgian  VAT  according  to  the 
methodology  described  in  Appendix  II 
of  Steel  from  Argentina.  As  stated  in 
Appendix  n,  we  have  not  made  a 
drcumstance-of-sale  adjustment  to 
FMV.  Also,  we  have  not  calculated  a 
hypothetical  tax  on  the  U.S.  product, 
but  have  added  to  U.S.  price  the 
absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation. 

We  imposed  no  limitation  on 
consumption  taxes  added  to  USP.  based 
on  the  incidence  of  such  taxes  in  the 
home  market,  because  the  statute 
requires  no  such  limitation.  We  are  not 
following  Zenith  versus  United  States. 
633  F.  Supp.  1382  (CTT 1986),  appeal 
dismissed,  875  F.2d  291  (Fed.  Qr. 

1989),  and  its  progeny  with  respect  to 
this  issue,  because  we  do  not  agree  with 
that  decision  and  have  appealed  this 
issue  to  the  Court  of  Appeals  for  the 
Federal  Circuit  in  Daewoo  versus  United 
States,  Fed.  Cir.  Nos.  92-1558-62.  The 
Court  of  International  Trade  has  upheld 
our  position  that  the  statute  does  not 
require  a  measurement  of  “tax  pass- 
through”  in  Federal-Mogul  Corp.  versus 
f/nifed  States,  Slip  Op.  93-17  (QT  Feb. 
4.  1993). 

^Ve  disagree  with  Clabecq  that  VAT 
should  be  calculated  on  all  HM  sales 
be(  ause  of  a  change  in  the  VAT  law  in 
January  1993.  The  Department  correctly 
calculated  VAT  based  on  the  law  in 
effect  during  the  POI. 

Comment  2:  In  determining  whether 
imports  of  the  subject  merchandise  have 
been  massive,  petitioners  argue  that  a 
comparison  of  imports  in  the  five-month 
pre-  and  post-petition  periods  is  most 
appropriate  because  the  Department 
directed  Customs  to  suspend  liquidation 
on  or  after  December  7, 1992,  as  a  result 
of  the  affirmative  preliminary 
determination  in  the  companion 
countervailing  duty  (CVD)  investigation. 
Including  the  months  after  the  C\^ 
suspension  of  liquidation  in  the  critical 
circumstances  analysis,  petitioners 
contend,  could  ma^  Sidmar’s  attempts 
to  increase  imports  prior  to  any 
suspension  of  liqui^tion  in  these 
investigations. 

DOC  Position:  We  agree  with 
petitioners,  and  have  analyzed  five- 
month  periods  to  determine  whether 
imports  were  massive.  See  the  “Critical 
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Circumstances’*  section  of  this  notice, 
above,  and  Appendix  n  to  Steel  from 
Argentina. 

Comment  3:  Petitioners  submit  that 
critical  circumstances  should  be  found 
for  companies  covered  by  an  “All 
Others”  deposit  rate  because  the 
Department's  “All  Others”  margin  will 
be  based  on  the  weighted  average  of  all 
affinnative  rates,  wbidi  will  exceed  15 
percent  and  is  thus  a  sufficient  basis  for 
imputing  knowledge  to  all  other 
companies. 

DOC  Position:  We  agree  in  part.  An 
affinnative  “Ail  Others”  critical 
circumstances  determination  is 
appropriate  only  when  we  have 
determined  with  respect  to  all 
investigated  companies  that  (1) 
Importers  knew,  or  should  have  known, 
that  prices  were  below  fair  value  or  that 
there  is  a  history  of  dumping  and  (2) 
that  imports  were  massive  over  a 
relatively  short  period.  In  such 
instances,  we  can  impute  both 
knowledge  of  dumping  and  massive 
imports  to  non-respondent  companies 
and  thus  satisfy  both  of  the  criteria 
necessary  for  determining  that  critical 
circumstances  exist  with  respect  to  all 
other  companies.  We  have  therefore 
determined  that  critical  circumstances 
exist  with  respect  to  all  other  companies 
only  with  respect  to  imports  of  hot- 
rolled  steel  (see  the  “Critical 
Circumstances”  section  of  this  notice, 
above). 

Comment  4:  Petitioners  argue  that  the 
Department  should  find  critical 
circumstances  with  respect  to 
shipments  of  hot-rolled  steel  based  on 
the  information  on  the  record. 

Sidmar  argues  that  the  Department 
correctly  determined  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  its  hot-rolled  steel.  Sidmar 
also  contends  that  its  imports  should 
not  be  considered  massive  because 
Sidmar’s  share  of  domestic 
consumption  accoimted  for  by  the 
imports  is  small. 

DOC  Position:  We  agree  with 
petitioners,  and  find  that  critical 
circumstances  do  exist  with  respect  to 
hot-rolled  steel.  See  the  “Critical 
Circumstances”  section  of  this  notice, 
above. 

Comment  5:  Petitioners  posit  that  the 
Department  should  use  the  highest 
margin  alleged  in  the  hot-roll^ 
petition,  as  emended,  in  determining 
BIA  for  the  hot-rolled  investigation. 

Sidmar  argues  that  the  amended 
petition,  fil^  six  months  after  the  date 
of  the  original  petition,  should  be 
rejected  by  the  Department  becaiise  it  is 
UT' timely  and  is  based  solely  on 
petitioners’  quest  for  high  BIA  margins. 


DOC  Position:  We  agree  with 
petitioners  in  part.  We  do  not  consider 
the  petition  amendment  untimely  (see 
19  CFR  353.12(e)),  and  have  thus 
considered  the  entire  petition,  as 
amended,  in  determining  appropriate 
BIA  for  the  hot-rolled  investigation.  We 
do  not  agree  with  petitioners’ 
contention  that  the  highest  margin  from 
the  petition  should  be  applied  to  Sidmar 
(see  BIA  methodology  in  the  “Fair  Value 
Comparison”  section  of  this  notice, 
above). 

Clabecq-Specific  Comments 

Comment  1:  Petitioners  cxmtend  that 
Clabecq’s  product  concordance  was 
improperly  prepared  and  should  be 
corrected,  citing  Clabecq’s  specification/ 
grade-based  family  groupings  as  broad, 
tmevenly  mixed  groups  of  product  that 
have  varying  degrees  of  similarity. 
Petitioners  also  contend  that  Clabecq’s 
faulty  concordance  warrants  denial  of 
all  claimed  adjustments  for  difierences 
in  merchandise  (“difrner  adjustments”). 

Clabecq  claims  that  it  matched  U.S. 
products  to  HM  products  in  accordance 
with  the  instructions  s^  out  in 
Appendix  V  of  the  Department’s 
questioimaire.  Clabecq  also  contends 
that  products  compart  had  physical 
difierences  and  thus  warrant  difrner 
adjustments. 

DOC  Position:  We  agree  with  Clabecq. 
At  verification,  we  examined  Clabecq’s 
matching  methodology  and  difrner 
adjustments  and  noted  no 
discrepancies. 

Comment  2:  Clabecq  requests  that  the 
Department  accept  its  updated  shipment 
and  payment  information,  claiming  that 
the  information  was  made  available  at 
verification  on  a  computer  tape.  Clabecq 
notes  that  a  verification  exhibit  contains 
all  updated  U.S.  payment  dates. 

Petitioners  urge  the  Department  to  use 
BIA  for  the  unreported  payment  dates, 
recommending  the  date  of  the 
preliminary  determination  be  used  for 
all  unpaid  home  market  transactions 
and  the  date  of  the  final  determination 
be  used  for  all  impaid  U.S.  transactions. 

DOC  Position:  We  agree  with 
petitioners  that  BIA  is  warranted  for 
imreported  payment  dates.  Because  no 
hard-copy  luting  of  updated  payment 
information 'was  provided  at 
verification.  Department  verifiers  could 
not  confirm  that  such  information  was 
correct. 

As  BIA  for  unpaid  sales  for  which 
Clabecq  reported  a  shipment  date,  we 
assumed  that  home  market  transactions 
were  paid  on  the  date  verification 
started  (i.e.,  a  shorter  credit  period)  and 
that  U.S.  transactions  were  paid  on  the 
date  of  the  final  determination  [i.e.,  a 
longer  credit  period).  For  sales  reported 


with  no  shipment  date,  we  applied  the 
average  of  the  credit  periods  for  shipped 
sales. 

Comment  3:  Petitioners  argue  that  the 
Department  should  reclassify  U.S. 
commissions  as  discounts,  noting  that 
EKX  verifiers  saw  no  written 
agreements  or  other  evidence  of  services 
provided  by  the  commissionaire. 
Petitioners  cite  the  final  determination 
of  Color  Picture  Tubes  from  the 
Republic  of  Korea  (52  FR  44186, 
November  18, 1987)  as  support  for  their 
position. 

Clabecq  contends  that  the  Department 
should  not  reclassify  commissions  as 
discounts,  arguing  that  absence  of 
written  contracts  or  other  evidence  does 
not  disprove  its  claim  that  services  were 
provide  by  U.S.  commissionaires. 

DOC  Position:  We  agree  with 
petitioners  and  have  reclassified  the 
reported  commissions  as  discounts.  At 
verification,  Clabecq  provided  neither  a 
written  contract  nor  other  evidence  that 
services  were  provided  by  U.S. 
commissionaires.  Further,  the  amounts 
in  question  were  simply  deducted  frnm 
the  gross  price  listed  on  the  invoice  to 
the  U.S.  customer;  no  evidence  was 
provided  that  a  third  party 
commissionaire  had  ever  been  involved. 

Comment  4:  Petitioners  contend  that 
the  Department  should  reclassify  certain 
technical  expenses  that  were  included 
as  G&A.  Petitioners  reason  that  while 
the  technical  overhead  expenses  may  be 
administrative  expenses,  ^e  vast 
majority  of  those  expenses  appear 
related  to  the  factory  and  factory 
management  rather  than  company-wide 
administrative  functions. 

Clabecq  argues  that  reported  technical 
overhead  expenses  are  G&A  and  not 
factory  overhead  because  the  expenses 
in  question  are  not  related  to 
production,  but  rather  to  the  operations 
of  the  company  as  a  whole. 

DOC  Position:  We  agree  with 
petitioners.  Our  analysis  showed  that 
the  majority  of  the  technical  overhead 
expenses  relate  to  the  production 
activities  of  the  company.  We  therefore 
have  reclassified  from  G&A  to  factory 
overhead  the  following  expenses:  Wages 
for  security  guard  and  concierge; 
salaries  for  technical  management  and 
engineers;  taxes  and  insurance  on 
building  and  machinery;  maintenance 
on  internal  roads,  electrical  lines,  and 
natural  gas  pipes;  and  auxiliary 
departments. 

Comment  5:  With  respect  to  reported 
finance  expenses,  petitioners  argue  the 
following:  (1)  That  the  Department 
should  recalculate  the  reported  figure  to 
reflect  a  reduction  only  for  short-term 
interest  income  that  is  related  to  current 
production;  (2)  the  Department  should 


37088 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


disallow  the  deduction  from  financial 
charges  for  credit  costs;  and  (3)  finance 
expenses  should  be  expressed  as  a 
percent  of  cost  of  sales  and  not  on  the 
oasis  of  fixed  assets  and  tonnage  as 
presented  by  Clabecq. 

Clabecq  holds  that  the  finance 
expenses  were  appropriate  as  submitted 
and  should  not  ^  recalculated. 

DOC  Position:  We  agree  with 
petitioners,  whose  arguments  on  this 
point  accurately  reflect  the 
Department’s  normal  practices  (see,  e.g.. 
Cellular  Mobile  Telepnones  bom  Japan 
(54  FR  48011,  November  20, 1989) 

(Final  Determination);  Small  Business 
Telephone  Systems  ^m  Korea  (54  FR 
53141,  December  27, 1989)  (Find 
Determination)).  Accordingly,  we  have 
recalculated  finance  expense  using  the 
audited  1992  financid  statement, 
offsetting  short-term  interest  income 
against  totd  interest  expense,  and 
calculated  the  transaction-specific  figure 
as  a  percentage  of  cost  of  goods  sold. 

Comment  6:  Petitioners  argue  that  the 
Department  should  increase  Clabecq’s 
COP  and  CV  for  certain  unreported 
miscellaneous  ej^nses. 

DOC  Position:  We  agree.  Although 
excluded  ficm  report^  costs  because 
they  were  listed  on  Clabecq’s  June  30, 
1992,  financid  statement  as 
extraordinary  expenses,  examination  at 
verification  revealed  that  the  expenses 
in  question  were  not  infrequent  in 
occurrence  and  imusud  in  nature  (two 
conditions  that  must  be  met  for  an 
expense  to  be  considered  extraordinary). 
Accordingly,  we  have  included  these 
expenses  in  the  cdculation  of  G&A. 

Comment  7:  Petitioners  hold  that  (DOP 
and  CV  cdculations  should  be  revised 
to  indude  all  non-reimbursed 
prepension  expenses  reported  in 
Clabecq’s  finandal  statements  because 
these  expenses  fdl  to  satisfy  the 
"unusual  and  infrequent’’  definition  of 
extraordinary  expenses. 

Clabecq  contends  that  no  prepension 
expenses  should  be  included  in  its  COP 
because  they  are  designated  as 
exceptional  charges  or  "Once-Only 
Charges’’  on  its  l^ks.  Clabecq  notes 
that  prepension  expenses  are  considered 
extraordinary  as  they  are  of  a  character 
significantly  different  firom  typical  or 
oistomary  business  activities  and  would 
not  normdly  be  considered  in 
evaluating  Clabeco’s  operating  results. 

DOC  Position:  We  agree  with 
petitioners,  and  have  induded  the 
prepension  expense  in  our  calculation 
of  rap.  These  costs  were  not  unusual  in 
nature  and  infiaquent  in  occurrence. 

The  fact  that  they  are  classified  as 
"Charges  Exceptionnelles"  on  Clabecq's 
finandal  statement  does  not 
conclusively  make  these  expenses 


extraordinary  in  natvire.  Given  the  fact 
that  this  ej^nse  recurs  every  year,  it  is 
also  not  infrequent  in  occurrence,  nor 
are  they  unusual  to  the  industry. 
Accordingly,  we  have  indudea  these 
expenses  in  OOP  and  CV.  Because 
Clabecq  only  manufactures  steel  plate 
and  sheet,  we  allocated  the  expense 
over  Clabecq’s  cost  of  sales. 

Comment  8:  Petitioners  contend  that 
the  Department  should  adjust  Clabecq’s 
reportra  fixed  overhead  expenses 
Induded  in  COP  and  CV  to  include  a 
pro-rated  portion  of  the  expense  to 
reline  the  blast  furnace,  reasoning  that 
the  blast  furnace  was  used  in  the 
production  of  the  subject  merchandise 
and  blast  furnace  relining  is  a  recurring 
cost  in  the  steel  industry. 

Gabecq  argues  that  the  Department 
should  reject  petitioners’  request,  noting 
that  it  made  annual  accruals  for  the  15 
years  prior  to  the  relining  which  took 
place  during  the  1990/1991  fiscal  year. 
Because  the  funds  for  the  relining  were 
accrued  in  this  manner,  it  would  be 
inappropriate  to  depreciate  blast  furnace 
relining  expenses. 

DOC  Position:  We  agree  with  Clabecq. 
Because  we  noted  no  ^screpandes  with 
respect  to  the  company’s  treatment  of 
this  expense,  we  have  made  no 
adjustment  to  Clabecq’s  reported  figure. 

Comment  9:  Petitioners  argue  that  the 
Department  should  recalculate 
Clabecq’s  depredation  expense  on  an 
annual  basis,  rather  than  on  the  six- 
month  basis  as  submitted  by  Clabecq, 
because  the  submitted  depreciation 
expense  fails  to  take  into  accoimt  the 
fixed  costs  assodated  with  Clabecq’s 
plant  and  equipment.  Petitioners 
contend  that  Clabecq’s  depredation 
calculation  is  also  flawed  because  it 
does  not  take  into  account  inventory 
changes,  the  correct  total  steel  plate 
quantity,  or  the  corred  slab  quantity. 

Clabecq  asserts  that  its  calculation  of 
depredation  expense  on  the  six-month 
basis  is  appropriate  because 
depredation,  like  material  costs,  labor, 
and  related  expenses  (cost  of 
manufadurin^,  must  be  calculated 
based  on  the  six-month  POL 

DOC  Position:  We  agree  with  Clabecq. 
We  analyzed  the  difference  between 
depredation  expense  calculated  on  an 
aimual  basis  and  on  a  six-month  POI 
basis,  and  found  Clabecq’s  reported 
figures  were  reasonable.  Therefore,  we 
are  accepting  Clabecq’s  depredation 
expenses  for  the  final  determination. 

FFC-Specific  Comments 

Comment  1:  Petitioners  assert  that  the 
majority  of  FFC’s  U.S.  sales  were  of  Z- 
type  merchandise  (i.e.,  steel  with 
spedal  testing  and  guarantees  of  its 
through  thiclmess,  or  Z-axis, 


charaderistics)  because  a  customer's 
order  spedfied  “Lukens  Fineline’’ 
spedfications  (a  U.S.  trade  name  for  Z- 
type  plate).  Petitioners  also  daim  that, 
basea  on  the  Department’s  Appendix  V 
matching  criteria,  Z-type  steel  is  a 
distind  grade/specification  of  steel 
plate.  Thus,  they  contend,  the  U.S.  sales 
in  question  should  be  matched  only  to 
HM  sales  of  Z-type  plate. 

FFC  contends  that  the  U.S.  customer 
did  not  request  that  the  Z-test  be 
performed,  and  that  the  U.S.  sales  were 
not  of  Z-type  merchandise.  FFC  agrees 
with  petitioners  that  Z-type  and  non-Z- 
type  steel  represent  separate  grades/ 
spedfications  of  steel  plate.  However. 
FTG  claims  that,  without  the  Z-test, 
neither  the  seller  nor  the  buyer  can 
ascertain  with  certainty  whether  a  given 
plate  will  have  the  through  thickness 
characteristics  required  of  Z-type  plate. 
Therefore,  FFC  asserts  that  U.S.  sales  of 
non-Z-type  merchandise  cannot  be 
compari^  to  home  market  sales  of  Z- 
type  merchandise. 

1XX7  Position:  We  agree  with  FFC. 
Information  examined  at  both  the  sales 
and  cost  verifications  leads  us  to 
conclude  that  the  U.S.  sales  in  question 
do  not  constitute  Z-type  merchwdise 
because  there  is  no  evidence  that  Z- 
testing  was  performed.  While  the 
customer’s  order  mentioned  Lukens 
Fineline,  FFC’s  confirmation  gave  no 
indication  that  Z-t3q)e  merchandise 
would  be  sold.  We  have  also  determined 
that  Z-type  plate  and  non  IZ-type  plate 
constitute  separate  grades/specifications 
under  the  Department’s  matching 
criteria  set  out  in  Appendix  V  of  the 
questionnaire.  Therefore,  we  have 
accepted  FFC’s  contention  that  it 
corredly  did  not  match  the  U.S.  sales  in 
question  to  home  market  sales  of  2^-type 
plate. 

Comment  2:  Petitioners  contend  that 
because  the  Department  verified  that 
FFC  had  no  short-term  borrowing 
during  the  POI,  and  the  ^ort-term  rates 
provided  by  FFC’s  bank  are  speculative, 
the  Department  should  use  the  average 
lending  rate  of  13.25  percent  (finm  the 
IMF  statistics)  as  the  interest  rate  for 
calculating  home  market  and  U.S.  credit 
expenses.  Petitioners  cite  Coated 
Groundwood  Paper  From  Belgium  (56 


FR  56359,  November  4, 1991)  (Final 
Determination)  ("Groundwood  Paper") 
as  precedent  for  requiring  that  a 
respondent  show  it  had  actual 
borrowing  in  the  United  States  before 
imputing  credit  expenses  based  upon 
U.S.  interest  rates. 

FFC  contends  that  the  Department 
must  apply  the  U.S.  short  term 
borrowing  rate  to  calculate  credit 
expenses  for  U.S.  sales,  claiming  that 
dollar  receipts  from  U.S.  customers  are 
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mainly  used  to  pay  FFC’s  debts  to  its 
U.S.  suppliers. 

DOC  Position:  We  agree  with  FFC. 

The  Department’s  decision  in 
Grounawood  Paper  has  been 
superseded  by  more  recent  proceedings 
(see,  e.g.,  CTT  Remand  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Forged  Steel 
Crarikshafts  from  the  United  Kingdom, 
affirmed  in  United  Engineering  and 
Forging  v.  United  States,  Slip  Op.  92/94 
(August  3, 1992),  where  the  Court 
ordered  us  to  use  short-term  rates  at 
which  respondent  could  have 
borrowed). 

For  both  Belgian  franc-  and  U.S. 
dollar-denominated  loans,  FFC 
provided  evidence  of  the  interest  rates 
it  would  have  been  subject  to  had  it 
engaged  in  short-term  l^rrcwing  during 
the  roi.  It  is  therefore  appropriate  to 
use  the  currency-specifrc  interest  rates 
submitted  by  FFC  to  calculate  credit  on 
home  market  and  U.S.  transactions. 

Comment  3:  Petitioners  contend  that, 
because  FFC  refused  to  allow  the 
Department  to  verify  its  claims  that  it 
incurred  no  packing  costs  in  the  home 
market,  the  Department  should  use  the 
packing  costs  contained  in  the  petition 
as  BIA  for  FFC  home  market  packing 
costs. 

FFC  asserts  that  it  incurred  no 
packing  costs  on  U.S.  or  home  market 
sales  and  that  Department  verifiers  were 
able  to  confirm  t^  during  a  plant  tour 
which  included  an  examination  of 
FFC’s  shipping  procedures. 

DOC  Position:  We  agree  with 
respondent.  We  noted  no  evidence  that 
FFC  incurred  any  packing  costs  on  its 
POI  sales  of  subject  merchandise. 

Comment  4:  Petitioners  claim  that 
FFC’s  reported  depreciation  expense 
was  understated  in  three  ways:  (1)  FFC 
incorrectly  allocated  depreciation  of 
pre-fiscal  year  1992  assets  (i.e.,  assets 
acquired  before  July  1, 1991)  to  difierent 
production  lines  based  on  current-year 
purcha.ses  of  equipment  rather  than 
based  on  what  the  pre-fiscal  year  1992 
assets  were  actually  used  for;  (2)  FFC 
underreported  depreciation  expense  for 
subject  merchandise  by  allocating  costs 
over  the  shipments  of  all  products 
rather  than  just  subject  merchandise; 
and  (3)  FFC  did  not  allocate 
depreciation  based  on  the  tonnage 
reported  by  its  cost  of  production 
analysis  system  (COP AS).  Petitioners 
argue  that  the  Department  should  revise 
FFC’s  submitted  depreciation  expense 
to  correct  these  discrepancies. 

FFC  contends  that  tne  methodology 
used  was  conservative  because 
verification  showed  that  a  substantial 
portion  of  pre-fiscal  year  1992  assets 
related  to  the  production  of  subject 


merchandise  had  been  fully 
depreciated,  while  most  pre-fiscal  year 
1992  assets  acquired  after  1985  were 
related  to  the  production  of  non-subject 
merchandise  and  were  not  fully 
depreciated.  Thus,  FFC  argues,  the 
majority  of  total,  current-year 
depreciation  expenses  on  pre-fiscal  year  , 
1992  assets  pertained  to  non-subject 
merchandise. 

With  respect  to  allocation  of  the 
calculated  product-specific  depreciation 
amount.  FFC  asserts  that  it  correctly 
used  the  tonnage  shipped  during  fiscal 
year  1992  because  the  depreciation 
expense  calculation  was  developed 
based  on  data  from  July  1, 1991,  through 
June  30. 1992. 

DOC  Position:  We  agree  in  part  with 
each  party.  Using  the  available  records, 
FFC’s  method  of  calculating  the 
depreciation  expense  for  subject 
merchandise  based  on  cvurent-year  asset 
acquisitions  reasonably  reflected  the 
depreciation  expense  incurred  in  the 
pr^uction  of  subject  merchandise. 
Petitioners  are  correct  that  the  allocation 
base  (total  tons  shipped)  understated 
depreciation.  'The  special  equipment 
depreciation  expense  assigned  to  the 
subject  merchandise  category  would  be 
more  appropriately  allocated  based 
upon  tons  shipped  of  only  that  category. 
However,  FFC  correctly  allocated 
common  equipment  depreciation 
expense  based  on  total  tons  of  steel 
shipped.  We  disagree  with  petitioners’ 
statement  that  the  tons  shipped  data 
was  not  part  of  the  COP  AS.  Tonnage 
shipped  statistics  were  generated  ^m 
the  monthly  shipping  data  used  in  the 
COP  AS  and  the  accounting  system  in 
place  prior  to  implementing  COPAS. 
Accordingly,  wo  have  revisit  FFC’s 
reported  depreciation  expense  to  reflect 
the  proper  ^location  basis. 

Comment  5:  Petitioners  argue  that  the 
cost  of  services  provided  by  two  related 
parties,  Cecofer  and  Cercume,  should  be 
reported  at  the  higher  of  transfer  prices 
or  actual  cost.  In  the  case  of  Cecofer. 
petitioners  argue  that  the  Department 
should  use  the  transfer  price  as  a 
surrogate  for  the  actual  cost.  In  the  case 
of  Cercume,  where  transfer  prices  are 
less  than  cost,  petitioners  argue  that  the 
Department  should  adjust  the  reported 
R&D  expenses  upward  to  accoimt  for  the 
difierence  between  the  transfer  prices 
and  the  actual  cost  of  production. 

Respondent  coimters  that,  because 
Cercume’s  operating  loss  is  minimal,  the 
difference  between  transfer  price  and 
actual  cost  of  services  is  insignificant. 
Respondent  noted  that  the  C^ofer 
transfer  price  was  conservative  because 
Cecofer  1992  financial  statements  show 
a  net  operating  profit. 


DOC  Position:  We  disagree  with 
petitioners  that  the  higher  of  the  transfer 
rice  or  actual  cost  should  be  used  for 
oth  COP  and  CV.  Because  FFC  has  over 
50  percent  ownership  of  both  related 
parties,  we  used  the  actual  costs  of 
services  for  COP  purposes  in  accordance 
with  GAAP  regarding  related  party 
transactions.  These  actual  costs  for 
Cecofer  and  Cercume  services  were 
included  as  G&A. 

For  CV  purposes,  according  to  section 
773(e)(3)  of  the  Act,  Cecofer’s 
accounting  services  were  valued  at 
transfer  prices  because  the  transfer 
prices  were  higher  than  the  actual  costs. 
Cercume’s  R&D  services  were  valued  at 
actual  cost  because  Cercume’s  transfer 
price  was  lower  than  actual  cost.  See  19 
CFR  353.50(c). 

Comment  6:  Petitioners  argue  that 
G&A  and  manufacturing  expenses 
should  be  adjusted  and  allocated  based 
on  annual  cost  of  sales,  according  to 
normal  Department  methodology. 
Petitioners  also  argue  that,  if  the 
Department  accepts  FFC’s  G&A  expense 
adjustments  submitted  at  verification, 
the  Department  should  also  adjust  fixed 
factory  overhead  costs  by  the 
corresponding  amount. 

FFC  argues  that  G&A  expenses  are 
actual  annual  costs  reconciled  to 
audited  financial  statements  and 
calculated  according  to  Department 
methodology.  FFC  also  claims  actual 
annual  G&A  expenses  were  reconciled 
to  audited  financial  statements,  and  that 
G&A  expenses  reclassified  as  fixed 
overhead  were  included  in  fixed 
overhead  for  the  COP  and  CV 
calculations. 

DOC  Position:  We  agree  in  part  with 
both  parties.  FFC  is  correct  that  total 
fixed  overhead  costs  that  were  excluded 
from  G&A  expenses  were  reclassified  as 
fixed  overhead  costs.  Petitioners  are 
correct  that  G&A  should  be  allocated 
using  annual  cost  of  sales,  and  we  have 
adjusted  the  G&A  expense  accordingly 
(see,  e.g..  Small  Business  Telephone 
Systems  from  Taiwan  (54  FR  42543, 
October  17, 1989)  (Final 
Determination)). 

Comment  7:  Petitioners  argue  that  all 
imreimbursed  prepension  expenses 
identified  on  FTC’s  financial  statements 
should  be  included  in  COP  and  CV. 

FFC  argues  that  no  adjustment  to  COP 
or  CV  is  necessary,  because  the  amount 
is  accounted  for  in  the  labor  cost 
reconciliation. 

DOC  Position:  We  agree  with 
petitioners,  and  have  included  FFC’s 
crirrent  year  increase  in  its  prepension 
provision  in  G&A  expenses  for  COP  and 
CV  calculations.  FFC’s  labor  expense 
reconciliation  incorrectly  excluded  this 
increase,  which  is  shown  as  a  separate 
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operating  expense  on  the  financial 
statements. 

Comment  8:  Petitioners  argue  that 
difiner  adjustment  data  for  Z-type 
merchandise  was  not  supports  at 
verification. 

FFC  contends  that  verification 
supported  the  reported  cost  of 
manufacture  for  Z*type  merchandise. 

DOC  Position:  We  agree  with  FFC. 
Verification  showed  that  FFC  properly 
accounted  for  the  cost  of  manufacture 
(which  includes  information  used  to 
calculate  the  difiner  adjustment)  related 
to  Z-type  merchandise  in  reported  COP 
data. 

Sidmar-Specific  Comments 

Because  Sidmar’s  margins  are  based 
on  BIA,  only  comments  pertaining  to 
BLA  and  critical  circumstances  are 
addressed  below. 

Comment  1:  Petitioners  claim  that  the 
Deptartment  should  base  its  final 
determinations  with  respect  to  Sidmar 
on  BIA  because  Sidmar’s  questionnaire 
responses  were  deficient  in  two 
simificant  areas. 

First,  petitioners  contend  that 
evidence  on  the  record  shows  that,  for 
home  market  and  purchase  price  sales, 
Sidmar  ignored  the  Department's 
instructions  to  report  sales  based  on  the 
date  that  price  and  quantity  are  first  set 
(which  petitioners  contend  is  the  order 
confirmation  date)  and  instead 
incorrectly  reported  the  sales  based  on 
the  invoice  date.  Petitioners  contend 
that  the  verification  exhibits  show  that 
the  order  confirmation,  change  order 
and  invoice  are  printed  in  exactly  the 
same  format  and  appear  to  be  generated 
from  a  single  database,  thus  disproving 
Sidmar’s  argument  that  reporting  order 
confirmation  date  or  change  order  dates 
as  the  date  of  sale  was  technically 
infeasible.  Petitioners  contend  that  this 
misreporting  of  date  of  sale  calls  into 
question  whether  appropriate  HM  sales 
were  matched  to  U.S.  sales  and  Sidmar’s 
HM  viability. 

Second,  petitioners  contend  that 
Sidmar  refused  to  report  HM  sales  by 
related  customers  ("downstream  sales’’). 

As  BLA,  petitioners  believe  that  the 
Department  should  assign  Sidmar 
margins  based  on  the  highest  margins 
alleged  in  the  hot-rolled  and  cold-rolled 
steel  petitions. 

Sidmar  contends  that  it  reported  HM 
and  purchase  price  sales  using  the 
proper  date  of  sale  because  terms  of  sale 
changed  between  order  confirmation 
date  and  invoice  date.  Sidmar  further 
contrads  that  reporting  sales  that  had 
POI  order  confirmation  dates  would 
have  been  too  burdensome,  and  that  the 
order  confirmation  is  an  unreliable  and 
imverifiable  document  that  is  not 


always  printed  or  kept  on  file.  Sidmar 
also  notes  that  its  recorded  order 
confirmation  date  changes  whenever  the 
sales  record  ie  accessed  on  Sidmar’s 
computer  system.  Sidmar  maintains  that 
the  invoice  is  the  first  written,  verifiable 
document  that  can  demonstrate  on  a 
consistent  basis  a  sale’s  agreed-upon 
price,  quantity  and  specification. 

Finally,  Sidmar  notes  that  Departmental 
practice  requires  written  evidence  that 
the  sale’s  basic  terms  have  been  agreed 
upon. 

With  respect  to  its  failure  to  report 
downstream  sales  in  the  home  maricet, 
Sidmar  contends  that  (1)  Its  sales  to 
related  customers  were  at  arm’s-length 
prices;  (2)  the  Department’s  arm’s-length 
test  is  flawed;  and  (3)  downstream  salm 
would  not  have  been  matched  to  U.S. 
sales. 

DOC  Position:  We  agree  with 
petitioners  that  Sidmar  reported  home 
market  and  purchase  price  sales  using 
the  wrong  date  of  sale.  Date  of  sale  is  a 
crucial  consideration  in  evaluating  a 
respondent’s  sales  to  determine  whether 
and  to  what  extent  LTFV  sales  have 
taken  place.  Sidmar’s  reported  date  of 
sale  proved  to  be  incorrect,  rendering 
useless  its  HM  and  purchase  price 
listings  of  cold-rolled  sales  and  its  HM 
listing  of  hot-rolled  sales.  As  petitioners 
correctly  note,  Sidmar’s  model  matching 
and  HM  viability  cannot  be  evaluated 
with  certainty  when  date  of  sale  is 
incorrectly  determined.  We  therefore 
have  no  choice  but  to  resort  to  BIA  in 
both  the  hot-rolled  and  cold-rolled 
investigations. 

For  our  preliminary  determinations, 
we  accepted  Sidmar’s  date  of  sale 
methodology  because  it  claimed  that  50 
percent  of  sale  quantities  change  due  to 
customer  requests.  However, 
verification  did  not  support  this  claim, 
revealing  that  the  basic  terms  of  sale 
were  established  prior  to  date  of 
invoicing,  either  on  the  order 
confirmation  date  or.  in  some'  instances, 
the  change  order  date. 

At  verification  we  selected  13  home 
market  (hot-rolled  and  cold-rolled)  and 
seven  purchase  price  (cold-rolled)  sales 
for  detailed  examination.  We  noted  very 
few  changes  in  the  quantity  ordered,  or 
price,  be^een  the  order  confirmation 
and  invoice  dates.  For  only  two  of  the 
20  selected  sales  was  there  no  order 
confirmation,  thus  calling  into  question 
Sidmar’s  claim  that  order  confirmation 
records  are  not  maintained.  *1116  sales 
examined  also  did  not  support  Sidmar’s 
claim  that  approximately  50  percent  of 
orders  changed  after  the  order 
confirmation  was  issued. 

While  Sidmar  correctly  notes  that 
written  proof  of  a  sale  is  necessary,  such 
evidence  existed  for  all  but  two  sdes. 


Sidmar’s  claim  that  reporting  order 
confirmation  date  would  ha^  been 
bxirdensome  was  not  raised  until 
verification,  and  does  not  address  the 
issue  of  when  price  and  quantity  were 
fixed. 

We  do  not  agree  that  Sidmar’s  foilure 
to  report  downstream  sales  is  grounds 
for  total  BIA,  but  we  do  not  need  to 
address  this  issue  because  we  have 
determined  that  total  BIA  is  warranted 
because  of  Sidmar’s  flawed  reporting  of 
date  of  sale. 

Comment  2:  Sidmar  argues  that  our 
preliminary  critical  circumstances 
determination  analysis  of  its  shipments 
of  cold-rolled  steel  failed  to  take  into 
account  both  seasonal  trends  and  share 
of  domestic  consumption  when 
determining  whether  imports  were 
massive.  Sidmar  notes  that,  for  some 
customers,  its  shipment  patterns  are 
afiected  by  the  closing  oi  the  St. 
Lawrence  Seaway.  Sidmar  also  claims 
that,  because  its  share  of  domestic 
consumption  is  small,  its  imports  . 
should  not  be  considered  massive. 

Petitioners  counter  that  the 
Department  should  determine  imports 
of  cold-rolled  steel  to  be  massive 
because  seasonal  trends  do  not  account 
for  the  increase  in  imports  and  Sidmar’s 
data  show  abnormally  high  imports 
during  August  and  September  1992, 
indicating  an  attempt  to  avoid  dumping 
duties  following  the  filing  of  the 
petition.  Petitioners  further  argue  that 
the  figures  on  domestic  consumption 
share  cited  in  Sidmar’s  brief  are 
unsupported  and  unverified,  and  in  any 
case  Sidmar’s  share  is  significant 
because  the  International  'Trade 
Commission  (FTC)  made  a  preliminary 
affirmative  injury  determination. 

DOC  Position:  We  agree  with  Sidmar 
that  seasonal  trends,  explained  by  the 
closing  of  the  St.  Lawrence  Seaway, 
appear  to  explain  the  increase  in 
shipments  during  the  post-filing  period 
for  cold-rolled  steel. 

Petitioners’  argument  that  the  first 
two  months  of  the  post-petition  filing 
period  show  unusually  high  shipment 
volumes  amounts  to  an  attempt  to 
examine  a  period  shorter  than  the  five- 
month  period  that  petitioners 
themselves  advocated. 

With  respect  to  share  of  domestic 
consumption,  the  information  available 
to  us  at  this  time  does  not  allow  us  to 
evaluate  the  increase  in  absolute  volume 
of  imports  vis-a-vis  domestic 
consumption  of  cold-rolled  steel. 

See  the  "Critical  Circumstances" 
section  of  this  notice,  above. 

Comment  3:  Sidmar  argues  that  the 
Department’s  benchmark  margins  for 
imputing  knowledge  of  dumping  in 
critical  circumsteinces  determinations 
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have  no  basis  in  law  or  regulation 
because  they  constitute  the 
establishment  of  a  substantive  rule  by 
the  Department,  which  requires 
promulgation  in  accordance  with  the 
notice  and  comment  procedures  of  the 
Administrative  Procedure  Act  (APA). 
IPSCO,  Inc.  V.  United  States,  687  F. 

Supp.  614.  615  (Ct  Int’l  Trade  1988). 

didmar  also  claims  that  the 
Department  made  no  determination  of 
what  benchmark  margin  levels  for 
exporter’s  sales  price  and  purchase 
price  sales  are  appropriate  to  the  facts 
in  this  case. 

DOC  Position:  We  disagree.  The 
notice  and  comment  requirements 
referred  to  in  IPSCO  do  not  apply  "to 
interpretive  rules,  general  statements  of 
policy  or  procedure,  or  practice."  5 
U.S.C.  553(b)(A)  (1982).  We  consider  the 
benchmark  margins  to  be  interpretive 
rules.  Unlike  the  standard  depreciation 
schedules  utilized  in  IPSCO,  the 
benchmark  margins  are  not  properly 
derived  "from  verified  information 
pertaining  to  the  country  and  company 
under  investigation  in  this  case."  Id.  at 
626,  Further,  while  verified  information 
may  affect  the  Department’s 
determination  of  a  benchmark  margin, 
we  note  that  Sidmar  has  not  proffered 
any  suggestions  as  to  how  the 
Department  might  modify  the 
benchmark  to  accommodate  the  facts  of 
this  case. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liouidation  of  all 
entries  of  cold-rolied  steel  and  steel 
plate  from  Belgium  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  4. 
1993.  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register,  as  previously  directed 
under  section  733(d)(1)  of  the  Act.  For 
imports  of  hot-rolled  steel  we  are 
directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of  hot- 
rolled  steel  from  Belgium  that  are 
entered,  or  withdrawn  from  warehouse, 
on  or  after  November  6, 1992,  the  date 
90  days  prior  to  publication  of  oiir 
preliminary  determination  pursuant  to 
section  735(c)(4)(A)  of  the  Act. 

Because  we  have  determined  that 
critical  circumstances  do  not  exist  with 
respect  to  cold-rolled  steel,  we  are 
directing  the  Customs  Service  to  release 
6my  bonds  or  other  secxirities  pertaining 
to,  and  liquidate  all  entries  of.  cold- 
rolled  steel  from  Belgium  that  were 
entered,  or  withdrawn  from  warehouse, 
before  February  4, 1993,  for  which 
liquidation  was  suspended  solely  as  a 
result  of  this  proceeding. 


The  Customs  Service  shall  require  a 
cash  deposit  or  bond  emial  to  the 
estimated  amount  by  wnich  the  FMV 
exceeds  the  USP  as  shown  below.  These 
suspension  of  li^dation  instructions 
will  remain  in  enect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Producer/manufac- 

turer/exporter 

Weighted- 
average 
margin  per¬ 
centage 

Critical 

cir¬ 

cum¬ 

stances 

Hot-rolled  steel: 

Cockeill 

62.11 

Yes 

Sambre. 

Sidmar . 

21.84 

Yes 

AN  Others . . 

41.98 

Yes 

Cold-rolled  steel: 

Sidmar _ 

14.73 

No 

All  Others _ 

14.73 

No 

Steel  Plate: 

Ciabeoq . 

6.78 

No 

FFC . . 

3.65 

No 

AN  Others . 

6.75 

No 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  “(n]o 

product  •  *  *  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization.”  This 
provision  is  implemented  by  section 
772(d)(l)(p)  of  the  Act.  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributable 
to  export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount. 

In  the  Department’s  final  affirmative 
determinations  in  the  concurrent 
countervailing  duty  investigations 
involving  sales  in  the  United  States  of 
hot-rolled  steel,  cold-rolled  steel,  and 
steel  plate  from  Belgium,  the 
Department  did  not  find  any  export 
subsidies.  Therefore,  we  did  not  need  to 
make  any  offset  to  the  AD  deposit  rate. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  The  ITC  will  make  its 
determinations  as  to  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  U.S.  industries 
Within  45  days  of  the  publication  of  this 
notice.  If  the  ITC  determines  that 
material  injiuy  or  threat  of  material 
injury  does  not  exist,  these  proceedings 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liqiiidation  will  be  refunded  or 
cancelled. 

However,  if  the  ITC  determines  that 
such  injury  does  exist,  we  will  issue 
antidumping  duty  orders  directing 
Customs  officers  to  assess  antidumping 
duty  deposits  on  imports  of  hot-rolled 


steel,  cold-rolled  steel,  and  steel  plate 
from  Belgium  (as  appropriate)  that  are 
entered,  or  withdrawn  mm  warehouse, 
for  consumption  on  or  after  the  date  of 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchemdise  exceeds  the 
United  States  price. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  covering  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)),  and  19  CFR 
353.20(a)(4). 

Dated:  June  21, 1993. 

Joseph  A.  ^>etriiu. 

Acting  Assistant  Secretcay  for  Import 
Administration. 

(FR  Doc.  93-15613  Filed  7-6-93;  8:45  am) 
BILLING  CODE  3610-O8-P 

[A-351-ei4,  A-351-815,  A-351-816,  and  A- 
351-817] 

Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Cartx>n  Steel  Flat  Products,  Certsin 
Cold-Rolled  Carbon  Steel  Rat 
Products,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and 
Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Harsh  or  Alain  Letort,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce:  14th  Street  and  Constitution 
Avenue,  NW.;  Washington,  DC  20230; 
telephone  (202)  482-3793  or  telefax 
(202)  482-1388. 

Final  Determinations 

We  determine  that  imports  of  certain 
hot-rolled  carbon  steel  flat  products 
(hot-rolled  steel),  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel),  certain  corrosion-resistant  carbon 
steel  flat  products  (corrosion-resistant 
steel),  and  certain  cut-to-length  carbon 
steel  plate  (steel  plate)  from  Brazil  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  within  the  meaning  of  section 
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735  of  the  Tariff  Act  of  1930,  at 
amended  (the  Act}.  The  estim^ed 
weighted-average  tnargint  are  shown  in 
the  “Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  publication  of  our  notice  of 
preliminary  determinations  and 
postponement  of  final  determinations 
(58  FR  7080-^abruary  4. 1993).  the 
following  events  have  occurred. 

On  Ferauary  16, 1993,  we  received 
requests  for  a  public  hearing  firom 
respondents  Companhia  Siderurgica 
Nadonal  (CSN),  Companhia  Siderurgica 
Paulista  (OOSPA).  and  Usinas 
Siderurgicas  de  Minas  Gerais  S.A. 
(USIMINAS]  as  well  as  from  petitioners. 

We  vecifi^  USIMINAS’  responses  to 
the  Department’s  questionnaires 
regarding  sales  and  cost  information  in 
Belo  Horizonte  and  Ipatinga,  Brazil, 
fiom  March  23  through  April  2, 1993. 

On  March  31, 1993,  we  issued  a 
notice  of  Correction  to  Postponement  of 
Final  Antidumping  Duty 
Determinations  and  Res^eduling  of 
Public  Hearing  (58  FR  18201 — April  8, 
1993). 

On  May  7, 1993,  we  issued  a  notice 
of  Amendment  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  Brazil,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  BraziL  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Brazil  (58  FR 
28303 — May  13, 1993).  This  notice 
modified  the  duty  deposit  rates  for 
USIMINAS  and  “All  Others,"  but  not 
forCOSIPAandCSN. 

COSIPA,  USIMINAS,  and  petitioners 
filed  case  briefs  on  May  7, 1993. 
USIMINAS  and  petitioners  filed  rebuttal 
briefs  on  May  11, 1993.  CSN’s  case  brief 
and  rebutted  brief,  both  of  which  were 
filed  improperly  and  untimely,  were 
returned  to  CSN  and  stricken  the 
record.  A  priblic  hearing  was  held  on 
May  13, 1993.  CSN  was  allowed  to  make 
a  brief  oral  presentation  at  the  hearing. 

USIMINAS  and  petitioners  filed 
comments  on  the  amended  preliminary 
determinations  on  May  18, 1993,  and 
rebuttal  comments  on  May  20, 1993. 

A  draft  suspension  agreement  was 
initialed  on  May  21, 1993.  No 
suspension  agreement  was  subsequently 
signed. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  merchandise: 
(Certain  cold-rolled  carbon  steel  flat 
products,  cwtain  hot-rolled  carbon  steel 
flat  products,  cmlain  corrosion-resistant 
carbon  steel  flat  products,  and  certain 


cut-to-length  caobon  steel  plate.  The  full 
description  of  the  sidqect  merchandise 
is  indnded  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Valuer  Certain  Cold-Rolled  Carbon  Sled 
Flat  Products  from  Argentina,  which  is 
being  published  concmirently  with  this 
notice. 

Period  of  Investigation 

The  period  of  investigatimi  (POI)  is 
January  1. 1992,  throng  Jime  30. 1992 
for  CSN  and  UI^MINAS,  and  July  1. 

1991  through  June  30, 1992  for  COSIPA. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  class  or 
kind  of  products  covered  by  these 
investigations  also  constitutes  a  single 
category  of  such  or  similar  merchai^se. 

Fair-Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steeL  corrosion- 
resistant  steel,  and  steel  plate  from 
Brazil  were  made  at  less  than  fair  value 
(LTFV),  we  compared  the  United  States 
price  (USP)  to  the  fordgn  market  value 
(FMV),  as  specified  in  &e  “United 
States  Price"  and  “Foreign  Market 
Value"  sections  of  this  notice. 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  best  information  available  (BIA) 
is  appropriate  in  these  investigations  for 
sales  of  hot-rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  firom  Brazil  by  each  of  the  three 
respondents.  Section  776(c)  of  the  Act 
provides  that  the  Department,  in 
deciding  whether  to  use  BIA,  must  take 
into  account  whether  the  respondent 
refused  or  was  imable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impeded  an 
investigation.  Our  BIA  analysis  for  each 
re^ondent  follows. 

The  Department  has  determined  that 
the  use  of  BIA  is  appropriate  with 
respect  to  COSIPA  because  that 
company  declined  to  respond  to  any  of 
the  Department’s  questionnaires. 

A  second  respondent,  CSN,  based  its 
cost  of  production  (COP)  and 
constructed  value  (CV)  submissions  on 
a  “management  cost  system”  which  is 
unaudit^,  not  prepared  according  to 
generally  accepted  accounting 
principles  (GAAP)  in  Brazil,  and  in 
which  all  costs  are  denominated  in  U.S. 
dollars  rather  than  Brazilian  cruzeiros. 
The  Department  determined  that  the 
COP/CV  submission  CSN  derived  frnm 
its  management  cost  system  was  not 
responsive  to  the  Department’s  requests 
for  information  and  was  imverifiable. 

The  submission  was  not  responsive  to 
the  Department's  requests  for 


information  because,  inter  alia,  (a)  the 
management  cost  system  methodology 
does  not  generate  the  avm'age  cost  of 
each  material  fot  each  month;  (b)  the 
methodology  used  to  develop,  in  the 
management  cost  system,  the  fabrication 
cost  fOT  each  product  is  insufficiently 
substantiated:  and  (c)  the  management 
cost  system  does  not  generate  per-unit 
costs  on  the  salee  unit  basis  required  by 
the  Department. 

The  submisscon  was  unverifiable 
because,  by  CSN’a  own  admission,  all 
records  used  in  convmting  costs  firom 
cruzeiros  to  dollars  had  bmn  destroyed, 
making  it  impossible  to  tie  the  response 
back  to  source  documents,  accounting 
records,  and  audited  financial 
statements.  CSN  acknowledged  on  the 
record  that  it  maintains  a  “finaicia]  cost 
accounting  system,"  which  provides 
fully  absorbed  product-specific  costs,  is 
prepared  according  to  Brazilian  GAAP, 
ties  in  to  the  company’s  audited 
financial  statements,  and  is 
denominated  in  cruzeiros. 

The  Departmmit  initially  raised  its 
concerns  regarding  the  management  cost 
system  in  a  deficiency  letter  ^ted 
E)ecember  11, 1992.  C^  declined  to 
provide  the  requested  information.  The 
Departmmit’s  subsequent  repieated 
requests  that  CSN  resubmit  its  COP/CV 
data  based  on  its  financial  cost 
accounting  system  wore  in  every  case 
rebuffed.  The  Department,  therefore,  in 
the  absence  of  any  reliable  information 
allowing  it  to  perform  a  below-cost  test 
on  home-market  sales,  to  calculate 
adjustments  for  differt  nces  in  the 
physical  characteristic  of  the 
merchandise  (diffrners^,  and,  where 
appropriate,  to  cakiila'e  CV,  decided 
not  to  verify  the  information  submitted 
by  CSN  and  to  base  its  final 
determinations  with  respect  to  CSN  on 
BIA  (see  memorandum  from  Marie  E. 
Parker  to  Joseph  A.  Spetrini,  dated 
March  15, 1993).  This  issue  is  discussed 
at  greater  length  in  the  response  to 
Comment  3. 

Finally,  with  respect  to  USIMINAS, 
the  Department  discovered  at 
verification  that  there  were  serious, 
irreparable  flaws  in  the  respondent’s 
submissions,  e^.: 

•  USIMINAS  used  an  incorrect  date- 
of-sale  methodology  in  reporting  its  U.S. 
transactions; 

•  USIMBaIAS’ COP./CV/diffiner 
responses  were  deficient  in  every  major 
element; 

•  USIMINAS’  product  concordance 
did  not  conform  to  the  Department’s 
instructions;  and 

•  USIMINAS  improperly  reported  the 
quantity  and  value  of  its  sales. 

These  flaws,  which  were  outlined  in 
detail  in  the  sales  and  cost  verifications 
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reports  (dated  April  29, 1993),  are 
summarized  below: 

(A)  USIMINAS  used  an  incorrect  date- 
of-sale  methodology  in  reporting  its  U.S. 
transactions.  USIMINAS  reported 
incorrect  sale  dates  in  38  percent  of  the 
U.S.  sales  that  the  Department  reviewed 
at  verification.  In  23  percent  of  the 
reviewed  sales  (60  percent  of  the  sales 
with  erroneous  dates),  the  correct  sale 
date  was  outside  the  originally  reported 
month  of  sale;  in  certain  cases,  the 
correct  date  of  sale  was  outside  the  POI 
entirely.  Thus,  the  Department  was 
unable  to  verify  (1)  whether  USIMINAS 
had  reported  the  correct  universe  of 
sales  for  the  period  of  investigation,  and 
(2)  whether  USIMINAS  had  matched 
U.S.  sales  with  same-month  home- 
market  sales,  as  required  by  the 
Department’s  methodology  for 
byperinflationary  economies.  Without 
knowing  whether  the  correct  universe  of 
sales  and  month  of  sale  have  been 
reported,  the  Department  is  unable  to 
carry  out  two  essential  components  of 
its  LTFV  calculations.  First,  the 
Department  is  imable  to  determine  to 
which  home-market  sale(s)  any  given 
U.S.  sale  should  be  compared  since,  in 
a  hyperinflationary  economy  such  as 
Brazil's,  the  Department’s  long-standing 
policy  has  been  to  match  U.S.  sales  to 
same-month  home-market  sales  only. 
Second,  the  Department  is  unable  to 
calculate  adjustments  for  difierences  in 
the  physical  characteristics  of  the 
merchandise  (in  the  case  of  non¬ 
identical  product  comparisons),  because 
the  Department  calculates  these 
adjustments  based  on  replacement  costs 
in  the  month  of  sale.  As  stated  in  our 
preliminary  determinations,  publicly  ' 
available  information  indicates  that 
Brazil’s  rate  of  inflation,  as  measured  by 
Brazil’s  “Indice  Nacional  dos  Pregos  ao 
Consumidor"  (INPC)  index— equivalent 
to  the  Consumer  Price  Index  in  the 
United  States — ^was  never  less  than  20 
percent  a  month  during  each  month  of 
the  POI.  Furthermore,  in  each  of  the 
past  five  years,  Brazil’s  annual  inflation 
rate  has  never  been  lower  than  475 
percent  (see  Conjuntura  Economica, 
Institute  Brasileiro  de  Economia, 
Fundagao  Getulio  Vargas,  Sao  Paulo, 
April  1993).  Under  these  circumstances, 
the  Department  cannot  but  determine 
that  Brazil’s  economy  was 
hyperinflationary  during  the  POI.  In 
such  a  hyperinflationary  situation,  the 
issue  of  whether  the  proper  date  of  sale 
was  reported  takes  on  an  importance  it 
does  not  have  in  cases  where 
hyperinflation  is  not  present.  At  such 
hi^  monthly  rates  of  inflation,  it  is 
crucial  that  LTFV  comparisons  be  made, 
and  diffiners  calculated,  on  a  monthly 


basis  rather  than  over  the  entire  POI, 
because  erroneous  cross-month 
comparisons — even  if  the  date  of  sale  is 
off  by  a  single  month — ^would  distort 
LTFV  margins  by  over  20  percent, 
which  is  rmacceptable.  Ihe  Department 
has  determined,  therefore,  that 
distortions  caused  by  date-of-sale  errors 
in  the  data  bases  submitted  by 
USIMINAS  were  both  significant  and 
irreparable. 

(B)  USIMINAS’  COP/CV/diffmer 
responses  were  deficient  in  every  major 
element.  First,  within  the  material  cost 
category,  USIMINAS  reported  coal  costs 
based  on  estimated,  rather  than  actual, 
coal  costs.  Second,  USIMINAS  did  not 
report  the  labor  costs  reflected  on  its 
audited  financial  statements.  Third, 
within  the  overhead  category, 

USIMINAS  xmderstated  its  depreciation 
costs  by  changing  the  lives  of 
depreciable  assets  to  unrealistic  figures 
(see  memorandum  dated  June  9. 1992 
from  Richard  Lutz  to  Marie  Parker). 
Fourth,  within  the  general  expense 
category,  USIMINAS  submitted  general 
and  administrative  (G&A)  expenses  that 
did  not  reflect  the  amounts  reported  in 
either  the  "legislagao  societaria” 
(corporate  legislation)  or  "corregao 
integral"  (constant  currency)  audited 
financial  statements.  Also,  USIMINAS 
excluded  fiom  G&A  certain  non¬ 
operating  expenses  related  to  the  subject 
merchandise.  Fifth,  USIMINAS’ 
submissions  did  not  include  pension 
costs  as  estimated  by  an  independent 
actuary.  Sixth.  USI^^fiNAS’  methodology 
for  assigning  costs  to  products  did  not 
differentiate  between  the  cost  of  extras, 
as  requested  in  the  Department’s 
questionnaire.  Finally,  the  standard 
costs  developed  for  certain  new 
products  did  not  accurately  reflect  the 
costs  of  those  products.  These 
fundamental  flaws  are  discussed  in 
more  detail  in  Comments  6  through  14 
below. 

Based  on  these  numerous  flaws,  the 
Department  has  determined  that  the 
responses  were  not  sufficiently 
supported  by  USIMINAS’  audited 
financial  records  and  did  not  properly 
represent  the  costs  to  USIMINAS  of 
producing  the  subject  merchandise. 
USIMINAS’  failure  to  account  for 
significant  expenses  contributed  to  the 
imderstatement  of  its  costs.  This 
situation  is  similar  to  that  in  Photo 
Albums  and  Filler  Pages  from  Korea; 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  (50  FTl  43754 — October 
29, 1985),  where 

(t]he  scope  of  the  required  recalculations  and 
revisions  found  in  the  verification  process  in 
this  investigation  (went]  far  beyond  the 
issues  of  accounting  treatment  and  valuation 
and  limited  methodological  problems  and 


mathematical  errors  commonly  uncovered  at 
a  verification.  Faced  with  responses 
containing  numerous  fundamental  flaws  in 
both  the  methodology  and  mathematical 
calculations  used  in  developing  the 
production  costs,  the  Department  (could  not] 
properly  base  its  determination  on  the 
information  submitted  by  respondents.  Nor  is 
it  acceptable  in  such  situations  that  the 
Department  bear  the  responsibility  of 
attempting  to  identify  and  perform  the 
numerous  and  substantial  recalculations 
necessary  for  the  development  of 
representative  and  accurate  production  costs. 
Such  a  role  would  place  too  great  a  burden 
on  the  resources  of  the  Department  under  the 
time  constraints  and  procedural  framework 
of  th[ese]  investigation(s]. 

(affd,  Chinsung  Indus.  Co.,  Ltd.  v. 

United  States,  705  F.  Supp.  598). 

(C)  USIMINAS’  product  concordance 
did  not  conform  to  the  Department’s 
instructions.  USIMINAS  included  alloy 
steel  products  as  well  as  carbon  steel  in 
its  sales  listings  and  product 
concordances.  USIMINAS  also 
compared  products  with  high-strength 
characteristics  to  products  with  low- 
strength  characteristics.  The  overall 
effect  of  these  errors  was  that  not  only 
was  the  tiniverse  of  reported  products  in 
itself  incorrect,  but  products  sold  in  the 
U.S.  market  were  susceptible  to  being 
improperly  matched  to  products  sold  in 
the  home  market.  Information  available 
on  the  record  was  insufficient  to  allow 
the  Department  to  determine  the  proper 
product  matches. 

(D)  USIMINAS  improperly  reported 
the  quantity  and  value  of  its  sales. 
USIMINAS  incorrectly  included  sales  of 
alloy  products  in  its  carbon  steel  sales 
listings.  USIMINAS  also  erroneously 
included  certain  plate  products  in  its 
hot-rolled  home-market  sales  listing,  but 
excluded  these  products  from  its  listing 
of  home-market  plate  sales. 

Given  the  magnitude  and  scope  of  the 
above  errors,  which  seriously 
compromise  the  accuracy  and 
completeness  of  USIMINAS’ 
submissions,  the  Department  has 
determined  that  USIMINAS’  responses 
do  not  constitute  an  adequate  basis  on 
which  to  calculate  LTFV  margins,  and 
that  use  of  BIA  with  respect  to 
USIMINAS  is  appropriate  for  purposes 
of  these  final  determinations. 

For  the  various  reasons  stated  above, 
the  Department  has  based  its  final 
determinations  in  these  investigations 
on  BIA  for  all  three  respondents. 
COSIPA  declined  to  respond  to  any  of 
the  Department’s  questionnaires;  the 
Department,  therefore,  determines 
COSIPA  to  have  been  an  uncooperative 
respondent.  Although  CSN  did  respond 
to  the  Department’s  initial 

Questionnaires,  the  Department  has 
etermined  that  CSN’s  cost  submissions 
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were,  in  fact,  non-responsive  and 
unverifiable.  CSN  declined  to  fiimish 
COP  and  CV  data  in  the  form  required 
by  the  Department,  while  indicating  that 
it  maintains  records  which  would  have 
allowed  it  to  present  such  data  in  the 
form  required  by  the  Department.  The 
Department,  therefore,  determines  CSN 
to  have  been  an  imcooperative 
respondent.  Accordingly,  we  have  used 
as  BIA  for  COSIPA  and  CSN  the  highest 
dumping  margins  alleged  in  the 
petitions  for  each  class  or  kind  of 
merchandise. 

Because  USIMINAS  cooperated  with 
the  Department’s  investigations,  we 
have  used  as  BIA  for  that  respondent  the 
average  dumping  margin  alleged  in  the 
petitions  for  each  product. 

United  States  Price 

We  based  USP  on  information 
provided  in  the  petitions.  Petitioners 
provided  U.S.  price  based  on  actual  c.i.f. 
duty-paid  prices  quoted  between 
November  1991  and  February  1992, 
adjusted  for  movement  and  port  charges 
and  IPI  tax. 

Foreign  Market  Value 

We  based  FMV  on  information 
provided  in  the  petitions.  Petitioners 
based  FMV  on  the  Brazilian 
manufacturers’  home-market  list  prices, 
with  extras.  The  petitioners  adjusted 
FMV,  where  appropriate,  for  differences 
in  cr^it  expenses  and  IPI  tax. 
Petitioners  also  alleged  that  home- 
market  sales  of  all  fotir  classes  or  kinds 
of  products  were  made  at  prices  below 
COP,  based  on  reports  by  authoritative 
world  steel  industry  sources. 
Accordingly,  for  all  four  classes  or  kinds 
of  merchandise,  petitioners  also 
calculated  FMV  based  on  CV. 

Petitioners  based  CV  on  COP  plus  the 
statutory  amounts  for  general  and 
administrative  expenses  and  profit. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  USIMINAS  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 
Comment  1 

COSIPA  argues  that  none  of  the 
factors  norm^ly  required  to  expand  the 
POI  (long-term  sales  contracts,  seasonal 
sales  patterns,  custom-  or  special-order 
sales,  or  unusual  sales  depression 
resulting  in  too  few  sales  for  an 
adequate  investigation)  exist  in  this 
case,  and  that  Commerce  arbitrarily 


departed  fi-om  its  usual  practice 
specifically  to  reach  COSIPA. 

Petitioners  contend  that  the 
Department’s  discretion  to  expand  the 
POI  is  not  limited  to  cases  meeting  the 
four  situations  cited  by  COSIPA.  ladeed, 
in  Kerr-McGee  Chem.  Corp.  v.  United 
States,  739  F.  Supp.  613,  622  (Ct.  Int’l 
Trade  1990),  the  Court  foimd  that  the 
POI  could  be  extended  in  situations 
other  than  the  four  previously 
mentioned. 

Department’s  Position:  We  agree  with 
petitioners.  Section  353.42(b)(1)  of  the 
Department’s  regulations  gives  the 
E)epartment  broad  administrative 
discretion  to  extend  a  POI,  stating  that 
“the  Secretary  may  examine  the 
merchandise  for  any  additional  or 
alternative  period  the  Secretary 
concludes  is  appropriate’’  (emphasis 
added)  (19  CFR  353.42(b)(1)).  Although 
the  Department  did  list,  in  Electrolytic 
Manganese  Dioxide  from  Ireland;  Final 
Determination  of  No  Sales  at  Less  Than 
Fair  Value  (54  FR  8776 — March  2, 

1989),  the  four  types  of  situations  cited 
by  COSIPA  as  examples  of  groimds  to 
extend  a  POI.  the  Department  never 
intended  that  list  to  be  exhaustive,  since 
the  plain  text  of  19  CFR  §  353.42(b)(1) 
does  not  limit  the  grounds  on  whi(±  the 
Secretary  may  extend  a  POI,  as 
confirmed  by  the  Court  of  International 
Trade  in  Kerr-McGee,  cited  supra. 

In  this  case,  the  Department  felt  that 
the  original  POI,  which  excluded  a 
company  that  for  fifteen  years  had  been 
a  hi^-volume  exporter  of  the  subject 
merchandise  to  the  United  States,  was 
not  representative  of  the  normal  pattern 
of  trade  in  steel  products  imported  from 
Brazil.  That  in  itself  provides  the 
Department  with  the  justification  for 
expanding  the  POI  to  cover  COSIPA. 

Comment  2:  COSIPA  alleges  that  its 
non-response  to  the  Department’s 
questionnaires  should  be  construed  as 
willingness  to  entrust  its  future  to  the 
Department  and  to  accept  the  “all 
other’’  duty  deposit  rate,  rather  than  as 
a  failure  to  cooperate.  COSIPA  therefore 
argues  it  does  not  deserve  the 
application  of  "first-tier” 
(uncooperative)  BIA. 

Petitioners  contend  that,  because 
COSIPA  never  responded  to  any  part  of 
the  Department’s  questionnaires,  the 
Department  must  find  COSIPA  to  have 
been  non-cooperative  and  apply  “first- 
tier”  BIA  to  that  company,  in  this  case 
the  highest  of  (1)  the  dumping  margins 
calculated  in  the  petitions,  or  (2)  the 
final  dumping  margins  calculate  for 
USIMINAS  with  respect  to  the  relevant 
class  or  kind  of  mer^andise. 

Department’s  Position:  Refiising  to 
answer  questionnaires  cannot  be 
construed  as  cooperating  with  the 


Department  in  an  antidumping 
investigation;  The  Department  therefore 
finds  COSIPA  to  have  been 
uncooperative.  Since  the  BIA  provision 
is  intended  to  encourage  responsiveness 
by  the  firms  involved  in  an  investigation 
or  administrative  review,  COSIPA’s 
refusal  to  respond  calls  for  use  of  an 
adverse  BIA  rate.  Because  we  did  not 
calculate  margins  for  any  company  in 
these  investigations,  we  applied  to 
COSIPA  the  highest  dumping  margin 
calculated  in  the  petitions  for  each  class 
or  kind  of  merchandise.  The  “all  other” 
rate  is  not  the  appropriate  rate  for 
CX3SIPA,  since  this  rate  is  applied  to 
firms  that  were  not  asked  to  submit 
information.  COSIPA  refused  to  submit 
information  to  the  Department  after 
being  asked  to  do  so. 

Comment  3:  CSN  argues  that  the 
Department  erred  in  finding  its  cost 
submissions  unresponsive  and 
unverifiable,  and  suggests  that  this 
decision  was  based  solely  on  the  fact 
that  its  COP/CV  submissions  were 
denominated  in  U.S.  dollars  rather  thw 
Brazilian  cruzeiros. 

Petitioners  support  the  Department’s 
determination  that  CSN’s  COP/CV 
submissions  were  unverifiable  for 
several  reasons.  First,  because  CSN’s 
management  cost  system  does  not 
conform  to  Brazilian  GAAP,  the 
Department  lacks  assurances  that  the 
per-unit  COP/CV  data  provided  by  CSN 
fairly  reflect  the  actual  cost  of  producing 
the  merchandise.  Second.  CSN’s 
management  cost  system  bases  the  cost 
of  raw  materials  on  the  last  invoice  of 
each  month,  rather  than  the  monthly 
average  costs  required  by  the 
Department’s  hyperinflationary 
economy  methodology.  Third,  the 
replacement  costs  reported  by  CSN 
based  on  its  management  cost  system 
cannot  be  reconciled  with  the  product 
standard  costs  used  in  CSN’s  audited 
financial  statements.  Fourth,  CSN  did 
not  report  its  per-unit  costs  on  the  sales- 
imit  basis  required  by  the  Department. 
Fifth.  CSN  could  have  submitted  COP/ 
CV  information  based  on  its  audited 
financial  cost  system  which  can  be 
reconciled  to  audited  financial 
statements.  Had  the  Department  decided 
to  verify  CSN’s  COP/CV  information 
based  on  its  management  cost  system, 
petitioners  argue,  reconciling  CSN’s 
dollar-denominated  replacement  costs 
with  the  audited  financial  statements 
would  have  involved  at  least  three 
steps: 

•  Converting  all  of  CSN’s  dollar- 
denominated  costs  back  into  cruzeiros; 

•  Calculating  total  costs  of 
production;  and 

•  Reconciling  with  cost  of  goods  sold. 
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Petitioners  point  out  that  CSN  itself 
admitted  that  performing  the  first  step 
was  a  virtual  impossibility  within  the 
normal  time  limits  of  a  verification, 
given  the  millions  of  individual  inputs 
that  would  need  to  be  converted. 

Department's  Position:  We  agree  with 
petitioners.  CSN  misrepresents  the 
Department’s  rationale  for  determining 
that  its  COP/CV  submission  was 
imusable  and  unverifiable  as  based 
solely,  or  even  primarily,  on  the  fact 
that  replacement  costs  were  dollar- 
denominated,  rather  than  cruzeiro- 
denominated.  The  Department  reached 
its  determination  for  three  main  reasons, 
any  one  of  which  would  have  been 
sufficient  to  support  the  Department’s 
decision. 

First,  CSN’s  COP/CV  submission  was 
not  responsive  to  the  Department’s 
needs  because,  inter  alia,  (a)  the 
management  cost  system  methodology 
does  not  generate  the  average  cost  of 
each  material  for  each  month;  (b)  the 
development  of  fobrication  costs  in  the 
management  cost  system  is 
insufficiently  substantiated:  and  (c)  the 
management  cost  system  does  not 
generate  per-unit  costs  on  the  sales  unit 
basis  required  by  the  Department. 

Second,  even  if  such  a  submission 
were  useable,  it  was  not  the  data  that 
the  Department  had  requested.  CSN 
based  its  replacement  costs  on  an 
inappropriate  set  of  accounting  records 
(the  xmaudited  management  cost 
system)  when  it  had  the  appropriate  set 
of  records  at  its  disposal  (the  ffoancial 
cost  accounting  system  tied  to  audited 
financial  statements).  In  NTN  Bearing 
Corp.  of  America  v.  United  States  (14 
C.I.T.  623,  633;  747  F.  Supp.  726,  736 
(1990)),  the  Court  of  International  Trade 
stated  that 

it  is  the  administering  authority  rather  than 
an  interested  party  that  should  make  the 
determinatioQ  as  to  i^iat  methodology 
should  be  used. 

Third,  CSN’s  COP/CV  submission  was 
tmverifiable.  For  example,  CSN 
acknowledged  that  it  kept  no  record  of 
the  exchange  rates  at  which  cruzeiros 
had  been  converted  into  dollars,  and 
conceded  that  converting  millions  of 
cost  inputs  back  into  cruzeiros  for 
verification  purposes  was  a  physical 
impossibility.  B^use  the  Department 
could  not  trace  back  to  the  original 
cruzeiro  amounts,  it  was  unable  to 
verify  that  the  monthly  total  fabrication 
costs  allocated  to  the  products  under 
investigation  reconcile  with  the  total 
amount  of  such  costs  reflected  in  the 
historical  financial  statements. 
Furthermore,  CSN’s  management  cost 
system  is  not  based  on  standard  costs, 
unlike  the  financial  cost  accounting 


system,  which  is  based  on  standard 
costs  plus  variances  and  ties  in  to  the 
audited  financial  statements.  Therefore, 
costs  generated  by  the  management 
system  could  not  be  traced  back  to  the 
audited  financial  statements,  regardless 
of  the  currency  in  which  they  were 
denominated.  For  these  and  other 
reasons  discussed  in  the  Department’s 
memorandum  dated  March  15, 1993,  the 
Department  properly  determined  that 
verification  of  CSN’s  submissions  was 
in^propriate. 

Comment  4:  CSN  suggests  that,  if  the 
Department  persists  in  its  decision  not 
to  base  its  determinations  on  the 
information  submitted  by  CSN,  the 
Department  should  consider  C^  to 
have  been  a  cooperative  respondent  and 
apply  any  dmnping  margins  calculated 
for  USIh^AS  to  (^N  as  well. 

Petitioners  contend  that  CSN  could 
have  reported  COP  and  CV  information 
based  on  its  financial  cost  accounting 
system  if  it  had  chosen  to  do  so. 
Petitioners  therefore  suggest  that  CSN 
has  not  been  a  cooperative  respondent 
and  that  the  Department  should  apply 
first-tier  BIA  to  CSN  (see  Comment  2 
above). 

Department’s  Position:  We  agree  with 
petitioners.  Although  the  Department 
repeatedly  request^  that  CSN  provide  a 
COP/CV  response  based  on  the  audited 
financial  cost  accounting  system  that 
CSN  acknowledged  keeping.  CSN 
insisted  that  the  Department  rise 
information  based  on  its  management 
cost  system  instead.  Applying  a 
cooperative  BLA  rate  to  CSN.  therefore, 
is  unwarranted  and  inappropriate 
because  CSN  declined  to  provide  the 
Department  with  requested  information 
that  was  available  to  it.  By  refusing  to 
provide  this  information,  which  the 
Department  required  in  the  context  of 
its  hyperinflationary  economy 
methodology,  CSN  significantly 
impeded  the  Department  from 
proceeding  with  its  investigations. 
'Therefore,  the  Department  is  justified  in 
applying  non-cooperative  respondent 
BIA  to  CSN.  In  these  cases,  the  non- 
cooperative  BIA  rate  for  CSN  is  the 
highest  of  (1)  the  highest  dumping 
margin  in  the  petition  for  the  relevant 
class  or  kind  of  merchandise;  (2)  the 
highest  final  dumping  margin  calculated 
for  any  respondent;  or  (3)  the 
preliminary  dumping  margin  calculated 
for  the  relevant  class  or  kind  of 
merchandise  with  respect  to  the 
respondent  in  question.  With  respect  to 
corrosion-resistant  steel,  however,  we 
did  not  use  as  BLA  the  dumping  margin 
calculated  in  our  preliminaiy 
determination,  although  it  was  higher 
than  the  margin  in  the  petition.  The 
Department  has  determined  that,  in  our 


preliminary  determination  with  respect 
to  corrosion-resistant  steel,  the 
computer  program  failed  to  perform 
price-to-price  comparisons,  resorting 
instead  to  CV.  Furtnermore,  the  COP 
test  in  the  program  mistakenly 
compared  dollar-denominated  COP’s  to 
cruzeiro-denominated  prices.  Therefore, 
we  have  used  as  BIA  for  corrosion- 
resistant  steel  the  highest  dumping 
margin  in  the  petition  for  that  class  or 
kind  of  merchandise. 

Comment  5:  USIMINAS  argues  that 
the  Department’s  conduct  of  these  * 
investigations  has  been  inconsistent 
with  prior  practice  and  has  made  it 
virtually  impossible  for  USIMINAS  to 
obtain  a  fair  decision  based  on  the 
merits. 

With  respect  to  sales,  USIMINAS 
asserts  that  the  Department  initially 
provided  the  respondents  with  no 
guidance  as  to  how  to  calculate  diffiners 
in  the  context  of  a  hyperinflationary 
economy,  then  later  developed  a  new 
nile,  which  it  revised  shortly  thereafter, 
limiting  what  merchandise  could  be 
compared  in  a  hyperinflationcuy 
economy. 

With  respect  to  cost.  USIMINAS 
complains  that  the  Department  failed  to 
define  its  replacement  cost  methodology 
in  a  manner  which  provided  adequate 
notice  to  respondents  or  to  explain  how 
to  develop  adequate  CXDP/CV  responses. 
USIMINAS  also  protests  that  the 
Department  did  not  advise  USIMINAS 
until  verification  that  it  should  have 
based  its  costs  on  its  normal  standard- 
cost  system  rather  than  on  the  system 
that  USIMINAS  had  developed. 

USIMINAS  also  contends  that  the 
Department  violated  its  regulations 
concerning  submission  of  factual 
information  by  refusing  to  allow 
USIMINAS  to  clarify  and  correct  certain 
factual  information  on  the  record. 
USIMINAS  objects  to  the  Department’s 
refusal  to  accept  a  revised  computer 
tape  reflecting  clerical  errors  found 
during  the  verification.  Finally. 
USIMINAS  claims  that  respondents 
fiom  other  coimtries,  such  as  Japan, 
were  given  less  stringent  deadlines  for 
the  submission  and  correction  of  factual 
information. 

Petitioners  contend  that  the 
Department  has  the  right,  indeed  the 
duty,  to  refine  its  hyperinflationary 
economy  methodology  over  time  in 
order  to  be  as  fair  and  accurate  as 
possible  in  its  calculations.  They  note 
that  USIMINAS  has  failed  to  explain 
how.  if  at  all.  it  has  been  disadvantaged 
by  the  Department’s  revised 
methodology.  Petitioners  also  claim  that 
USIMINAS  glosses  over  the  fact  that  it 
was  involved  in  the  decision-making 
process  that  resulted  in  the  revised 
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methodology  and  provided  numerous 
substantive  comments  in  writing. 

Department’s  Position:  We  disagree 
with  USIMINAS*  contention  that  &e 
Department  has  treated  it  unfairly.  As 
illustrated  by  the  specific  responses 
given  below,  the  Department  has 
conducted  these  investigations  in 
conformity  with  the  applicable  statute 
and  regulations,  and  has  endeavored  to 
provide  USIMINAS  with  opportimities 
for  both  correction  and  comment  where 
appropriate. 

First,  the  Department  disagrees  that  it 
gave  USIMINAS  insufficient  and 
untimely  guidance  as  to  how  to 
calculate  diffiners.  Beginning  in 
September  1992,  in  connection  not  only 
with  the  instant  investigations  but  also 
with  the  concurrent  investigations 
involving  certain  special  bar-quality 
engineei^  steel  and  lead  and  bismuth 
bar.  the  Department  consulted  several 
times,  by  telephone  and  in  person,  with 
USIMINAS’  legal  counsel  and  solicited 
their  input  concerning  the  Department’s 
propos^  to  revise  its  hyperinflationary 
economy  methodology.  After  the 
Department  issued  a  revised 
hyperinflationary  economy 
m^odology  (on  October  23. 1992), 
counsel  for  USIMINAS  requested  a 
meeting  with  the  Department,  during 
which  fliey  voiced  oojections  to  the 
revised  methodology.  (See 
memorandum  from  Alain  Letort  to  the 
file  dated  Jime  21, 1993).  Counsel 
subsequently  submitted  comments  in 
writing.  Based  in  part  on  the  comments 
submitted  by  coimsel  for  USIMINAS, 
the  Department  further  revised  its 
methodology  on  November  13, 1992. 

The  Department  also  granted 
USIMINAS  an  extension,  until 
December  7, 1992,  of  the  deadline  for 
submitting  responses  to  sections  B,  C, 
and  D  of  the  questionnaire,  in  order  to 
allow  USIMINAS  time  to  t^e  the 
Department’s  revised  methodology  into 
account. 

We  disagree  with  the  allegation  that 
the  Department  failed  to  define  its 
replacement  cost  methodology 
adequately.  The  Department  specified 
the  methodology  in  its  questionnaire 
and  gave  USIMINAS  further  guidance  in 
its  deficiency  letters. 

With  regard  to  the  comment  that  the 
Department  waited  until  verification  to 
advise  USIMINAS  that  it  should  have 
based  its  replacement  costs  on  its 
normal  standard-cost  system  (rather 
than  developing  its  own  system),  the 
Department  instructed  USIMINAS  that 
“if  [it]  uses  a  standard  cost  system  [it] 
must  use  this  system  in  reporting 
replacement  costs  on  an  average 
monthly  basis’’  (questionnaire  dated 
October  16, 1992,  at  8). 


The  Department  also  disagrees  with 
the  contention  that  it  violated  its 
regulations  by  not  allowing  USIMINAS 
to  submit  certain  clarifications  and 
corrections  of  factual  information.  The 
record  shows  that  the  Department 
allowed  USIMINAS  to  submit  numerous 
clarifications  and  corrections,  even 
quite  late  in  the  investigation.  Between 
December  7, 1992  and  March  19, 1993, 
the  Department  allowed  USIMINAS  to 
make  various  cost-related  submissions. 

In  addition,  on  May  14. 1993,  the 
Department  accepted  from  USIMINAS  a 
revised  sales  listing,  which  the 
D^artment  had  solicited  a  week  earlier, 
reflecting  minor  clerical,  programming, 
and  methodological  errors  presented  at 
the  begiiming  of  the  verification.  The 
Department,  however,  is  not  required  to 
accept  any  and  all  clarifications  and 
corrections  of  factual  information 
submitted  after  the  regulatory  deadline 
for  such  submissions  has  passed. 

USIMINAS’  allegation  tnat  the 
Department  imposed  less  stringent 
deadlines  on  Japanese  respondents  than 
on  Brazilian  respondents  is  not  relevant, 
since  the  Department  makes  most 
deadline  decisions  in  these 
investigations  on  a  case-by-case  basis. 
The  real  issue  is  whether  the 
Department  acted  reasonably,  and  in 
conformity  with  its  statute  and 
regulations,  in  setting  deadlines  for  the 
respondents  in  these  cases.  For  the 
reasons  stated  above,  the  Department 
believes  it  has  fulfilled  its  statutory 
obligations  of  fairness  and 
reasonableness  towards  Brazilian 
respondents. 

Comment  6:  Petitioners  allege  that 
USIMINAS  significantly  uxulerstated  its 
coal  costs,  as  evidenced  by  the 
Department’s  cost  verification  report. 
According  to  petitioners,  USIMINAS 
itself  concedes  that  it  understated  coal 
costs  by  using  forecast,  rather  than 
actual,  replacement  costs  for  both  coal 
prices  and  all  associated  movement 
charges. 

USIMINAS  contends  that  the 
Department  verified  its  reported  coal 
costs,  and  that  it  must  therefore  use 
them,  with  only  minor  modifications. 
USIMINAS  notes  that  it  reported  the 
value  of  coal  based  on  the  actual 
amoimt  paid  in  foreign  currency  for  the 
coal  at  the  time  that  USIMINAS  took 
possession  of  the  coal. 

Department’s  Position:  Wo  agree  with 
petitioners.  USIMINAS  admits  that  its 
reported  coal  costs  were  not  based  on 
actual  current  costs.  In  its  questionnaire 
response,  USIMINAS  reported  projected 
coal  costs  based  on  its  anticipated 
expenses  as  of  the  date  at  which 
USIMINAS  takes  title  to  the 
merchandise.  USIMINAS’  anticipated 


expenses  included  ocean  freight,  port 
charges,  taxes,  and  all  related  movement 
charges  required  to  transport  the  coal  to 
USIMINAS’  mill  at  Ipatinga.  Since 
USIMINAS  takes  possession  of  the  coal 
at  the  time  the  ship  leaves  the  foreign 
port,  movement  expenses  incurred  in 
transporting  the  com  from  the  port  to 
the  Ipatinga  mill  generally  were 
estimated  during  the  month  before  they 
were  actually  incurred.  Some  freight 
expenses  were  paid  at  sight,  while 
others  were  paid  one  month  after  they 
were  actually  incurred.  USIMINAS’ 
questionnaire  response  did  substitute 
actual  costs  for  the  coal  itself,  but 
continued  to  use  estimates  for 
movement  charges  associated  with  coal 
costs.  In  addition,  at  verification,  we 
discovered  little  correspondence 
between  the  type  and  value  of  expenses 
(such  as  certain  taxes  and  port  charges) 
for  which  USIMINAS  had  made 
estimates  and  the  type  and  value  of 
expenses  which  were  actually  incurred. 
As  a  result.  USIMINAS  failed,  at 
verification,  to  persuade  the  I^partment 
that  its  reported  expenses  accurately 
represent  its  cmrrent  monthly  costs  for 
coal. 

Comment  7:  Petitioners  claim  that 
USIMINAS  imderstated  its  labor  costs 
by  not  including  accruals  for  holiday 
pay,  bonuses,  and  the  “thirteenth- 
month’’  salary,  which  are  paid  in  other 
months.  Petitioners  stron^y  disagree 
with  USIMINAS’  assertion  that 
adjustments  for  holiday  pay,  bonuses, 
and  the  thirteenth-month  salary  are  not 
additional  costs.  These  additional  labor 
costs  must  be  included  in  the  total  cost 
of  labor  because  they  are  needed  to  fund 
the  provisions  to  provide  payment  to 
employees  at  a  later  date. 

USIMINAS  argues  that  it  reported  all 
labor  costs  and  associated  fringe 
benefits  attributable  to  the  month  of 

roduction,  including  accruals  for 

olidays,  bonuses,  and  thirteenth-month 
salaries.  USIMINAS  now  claims  that, 
because  accruals  in  the  month  of 
production  must  be  adjusted  in 
subsequent  months  to  maintain  their 
value  relative  to  inflation,  the  amount  of 
this  adjustment — and  not  unreported 
accruals — represents  the  difference 
between  the  submitted  labor  costs  and 
the  amount  in  their  monthly  financial 
statements. 

Department’s  Position:  We  agree  with 
petitioners.  During  verification, 
company  officials  admitted  that  they 
had  not  reported  accruals  as  part  of  the 
fringe  benefit  costs  reported  in  their 
labor  cost  response  for  the  selected 
month  Qanuaiy).  These  costs  were 
included  in  the  annual  audited  financial 
statement.  Accordingly,  the  COP/CV 
data  did  not  reflect  ^  costs  incurred. 
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Comment  8:  Petitioners  claim  that 
USIMINAS  improperly  revised  its 
depreciation  rates  in  July  1992  (the 
petitions  were  filed  on  June  30, 1992), 
thereby  greatly  reducing  subsequent 
depreciation  expenses. 

USIMINAS  counters  that  the 
depreciation  amounts  it  reported  are 
accurate.  USIMINAS  claims  that  this 
change  in  the  depreciable  lives  of 
certain  assets  was  based  on  an 
examination  of  the  real  useful  lives  of 
the  relevant  equipment  and  was 
endorsed  both  by  USIMINAS 
management  and  the  company’s 
auditors.  USIMINAS  claims  that  the  fact 
that  this  change  occurred  during  the  POI 
is  irrelevant  as  long  as  it  was  proper 
under  Brazilian  GAAP  and  reflected  the 
reality  of  the  useful  lives  of  the  relevant 
equipment. 

Department's  Position:  Changing  the 
depreciable  lives  of  an  asset  in  the 
middle  of  these  investigations 
substantially  distorted  the  submitted 
COP/CV  and  diffiner  data.  Products 
manufactured  early  in  the  POI  reflect 
significantly  different  depreciation  costs 
than  those  produced  in  the  latter  part  of 
the  investigation.  Furthermore,  the 
revised  remaining  lives  are  much  longer 
than  the  life  commonly  utilized  for  such 
assets  in  the  steel  industry  worldwide 
(see  memorandum  dated  June  9, 1992 
from  Richard  Lutz  to  Marie  Parker).  This 
inconsistency  is  even  greater  when 
considering  the  number  of  years  the 
revalued  assets  have  already  been  in 
use. 

Comment  9:  Petitioners  argue  that 
USIMINAS  should  have  included  non¬ 
operating  expenses  in  selling  general 
and  administrative  emenses  (SG&A). 

USIMINAS  contends  that  the 
antidumping  law  does  not,  and  should 
not,  require  the  inclusion  of  non¬ 
operating  expenses  in  SG&A. 

USIMINAS  notes  it  has  demonstrated 
that  the  vast  majority  of  its  non¬ 
operating  expenses  result  from 
accounting  losses  incurred  from  the  sale 
of  completely  imrelated  assets,  e.g..  real 
estate. 

Department’s  Position:  Non-operating 
expenses  represent  costs  which  are 
ordinarily  incurred  in  a  company’s 
business.  The  Department  includes 
these  expenses  in  revenues  in  G&A 
except  when  such  expenses/revenues 
are  not  specifically  related  to  other 
business  activities  of  the  company.  The 
cost  verification  exhibit  relating  to  non¬ 
operating  income  and  expenses  shows 
that  the  great  majority  of  these  expenses 
relate  to  provisions  for  losses  on  loans 
to  the  electric  company  ELETROBRAs, 
not  from  sales  of  r^  estate.  The 
I  Department  verified  that  USIMINAS^ 
provided  these  loans  to  ELETROBRAS 


as  part  of  its  electricity  payments.  Since 
energy  costs  are  relat^  to  the 
production  of  subject  merchandise, 
these  expenses  should  have  been 
included  in  G&A. 

Comment  10:  Petitioners  argue  that 
USIMINAS  improperly  aggregated  its 
production  costs  based  on  certain 
product  characteristics.  In  particular, 
the  verification  of  USIMINAS’  costs  of 
roduction  revealed  that  the  company 
ad  not  itemized  the  cost  of  extras. 
Instead.  USIMINAS  submitted 
production  costs  which  included  the 
average  cost  of  extras.  As  a  result, 
petitioners  contend  the  Department  was 
unable  to  verify  the  acciuacy  of  claimed 
di^er  adjustments  based  on 
replacement  costs. 

USIMINAS  retorts  that  it  properly 
calculated  diffiners  as  specified  by  the 
Department’s  questionnaire.  USIMINAS’ 
replacement  costs  are  generated  based 
on  the  average  monthly  costs  associated 
with  the  first  four  digits  of  each  27-digit 
product  code.  This  monthly  average 
replacement  cost  weis  then  multiplied 
by  a  variance  factor  to  obtain  the 
production  cost  specific  to  each  27-digit 
product.  USIMINAS  claims  it  is  unable 
to  report  costs  on  a  product-specific 
basis  in  any  other  way  without 
reconstructing  its  cost  accounting 
system  from  the  ground  up. 

Department's  Position:  vVe  agree  with 
petitioners.  USIMINAS’  submitted  costs 
did  not  appropriately  specify  the  cost  of 
individual  extras,  as  requested  by  the 
Department.  We  verified  that 
USIMINAS  itemized  extras  separately 
on  customer  invoices  and  that  each 
extra  increased  the  gross  price  by  a 
certain  ammmt.  Allocating  the  total  cost 
of  all  extras  over  many  products  without 
regard  to  whether  or  not  they  underwent 
additional  processing  is  inappropriate. 
USIMINAS  should  have  itemized  the 
cost  of  these  extras  in  its  cost 
submissions  to  enable  the  Department  to 
calculate  diffiners  and  make  “apples-to- 
apples”  comparisons.  Insufficient 
information  exists  on  the  record  to 
allow  the  Department  to  adjust  for  this 
error  and  calculate  diffiners  when  extras 
are  involved. 

Furthermore,  the  fact  that  USIMINAS 
is  able  to  itemize  the  price  of  extras 
individually  at  the  invoice  level 
suggests  that  USIMINAS  has  the  ability 
to  allocate  the  cost  of  extras  to  those 
products  incxming  extras. 

Comment  11:  Petitioners  claim  that 
the  Department  found  at  verification 
that  USIMINAS  had  understated  its 
pension  costs.  Although  Brazilian 
generally  accepted  accounting 
principles  (GAAP)  only  require  that 
companies  accoimt  for  amoimts 
contributed  to  a  pension  plan. 


petitioners  contend  that  expenses 
Incurred  during  the  year  but  not  paid 
imtil  a  later  year  should  be  recognized 
as  accruals  and  reflected  in  USIMINAS’ 
production  costs. 

USIMINAS  argues  it  included  all 
pension  costs  as  recorded  in  its  normal 
accotmting  records  and  as  approved  by 
its  auditors  consistent  with  Brazilian 
GAAP.  USIMINAS  acknowledges, 
however,  that  according  to  an 
independent  actuary’s  report,  these 
costs  may  not  be  sufficient  to  cover 
USIMINAS’  ultimate  liability.  Should 
the  Department  deviate  from  its  practice 
of  requiring  that  all  production  costs  be 
tied  to  audited  financial  statements, 
USIMINAS  claims  the  Department 
could  make  any  necessary  adjustment  to 
reported  pension  costs,  based  on  the 
findings  and  the  calculations  contained 
in  the  independent  actuary's  report. 

Department’s  Position:  We  agree  with 
the  independent  actuary’s  report,  which 
the  Department  examined  at 
verification,  that  USIMINAS’s  pension- 
fund  accruals  fell  short  of  the  amounts 
required  to  meet  its  pension  obligations. 
USIMINAS  should  have  recorded  this 
shortfall  in  its  labor  costs  for  1992. 

Comment  12:  Petitioners  state  that 
USIMINAS  should  have  included  its 
compulsory  long-term  loans  to 
ELETROBl^S,  ffie  state-owned  electric 
company,  in  its  production  costs. 
USIMINAS  contends  that  it  included  all 
electricity  costs  in  its  reported 
production  costs,  and  that  the 
compulsory  loans  are  recorded  as  loans 
in  USIMINAS’  financial  statement,  with 
interest  on  the  loans  recorded  as  interest 
revenue.  If  compulsory  loans  were 
expenses.  USIMINAS  argues,  they 
wouid  serve  to  reduce  the  company’s 
overall  tax  liability. 

Department’s  Position:  The 
Department  agrees  with  petitioners. 
Since  USIMINAS’  own  financial 
statements  reflected  write-offs  of  these 
loans  as  non-operating  expenses, 
USIMINAS  should  have  included  these 
costs  in  G&A  (see  answer  to  Comment 
9). 

Comment  13:  Petitioners  argue  that 
USIMINAS’  production  costs  for  new 
products  were  understated  through  the 
use  of  standard,  as  opposed  to  actual, 
costs.  USIMINAS  claims  that  this 
concern  is  unwarranted. 

Department’s  Position:  The 
Department  uses  standard  costs,  when 
properly  developed.  As  noted  in  the 
cost  verification  report,  however, 
USIMINAS’  methodology  in  developing 
standard  costs  for  new  products,  using 
normalized  slab  costs  (which  include 
costs  for  both  conventional  and 
continuous  slab  processes)  can  cause  an 
underallocation  of  costs  to  new 
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products  using  cnly  the  conventional 
slab  process.  USIMINAS'  methodology 
for  calculating  standards  for  new 
products  caus^  distortion  in  the 
allocation  of  costs.  The  standard  costs 
for  new  products  were  therefore 
significantly  different  from  the  actual 
cost  incurred  for  those  products. 

Comment  14:  Petitioners  state  that 
USIMINAS  improperly  included  certain 
alloy  steels,  which  are  not  within  the 
scope  of  these  investigations,  in  both  its 
sales  listings  and  product  concordances. 
As  a  result,  certain  carbon  steel 
products,  which  are  within  ine  scope  of 
these  investigations,  were  improperly 
matched  to  certain  alloy  steel  products. 
Because  the  Department  lacks 
information  to  delete  all  alioy-grade 
steels  fiom  sales  listings  and  product 
concordances,  petitioners  argue,  it 
should  reject  USIMINAS’  submissions 
and  base  its  final  determinations  on 
BIA. 

USIMINAS  does  not  deny  that  certeun 
alloy-grade  steel  products  were 
included  in  the  sales  listings  and 
product  concordances.  USIMINAS, , 
however,  argues  that  such  inclrxsion  had 
only  a  limit^  efiect  and  involved  only 
hot-rolled  steel  and  steel  plate. 
USIMINAS  contends  that  the 
Department  could  easily  eliminate  alloy 
steels  from  these  product  concordances. 

Department's  Position:  While  the 
Department  is  able  to  identify  and 
delete  alloy  products  from  U.S.  sales,  it 
is  unable  to  do  so  on  the  home-market 
side  because  numerous  grades  of  steel 
were  sold  in  the  heme  market,  many  of 
which  were  manufactured  to  proprietary 
specifications  or  foreign  standards. 
Because  insufficient  information  exists 
on  the  record  with  regard  to  these 
specifications  and  standards,  the 
Department  is  vmabie  to  carry  out  the 
detailed  analysis  of  the  chemical 
composition  of  each  product  which 
would  be  required  for  us  to  separate 
alloy  from  carbon  steel  products.  It  is 
not  the  Department’s  responsibility  to 
correct  significant  substantive  errors  in 
a  respondent's  submission;  rather,  it  is 
the  respondent’s  responsibility  to 
provide  the  Department  with  a  complete 
and  accurate  sales  listing  and  product 
concordance.  Furthermore,  in  order  to 
correct  these  errors,  the  Department 
would  have  had  to  revise  substantially 
USIMINAS’  product  concordances. 
While  the  Depeutment  has  not  based  its 
BIA  determination  on  this  factor  alone, 
it  is  one  of  the  factors  the  Department 
took  into  account  in  determining  that 
USIMINAS’  submissions  did  not 
provide  an  adequate  basis  for  these  final 
determinations. 

Comment  15:  Petitioners  state,  based 
on  the  sales  verification  report,  that 


USIMINAS  improperly  classified  all 
sales  of  SAE-grade  material,  which 
accounts  for  a  significant  amount  of  the 
sales  universe  in  both  the  U.S.  and 
home  markets,  as  high-strength  (as 
opposed  to  low-strength).  Petitioners 
note  that  these  errors  in  reporting 
product  characteristics  reinforce  the 
unreliability  of  USIMINAS’  sales 
listings  end  product  concordances. 

USu^lINAS  takes  issue  with  the 
Department’s  verification  repKirt  with 
respect  to  the  possible  misrlassification 
of  SAE-grade  material  as  high-strength 
or  low-strength.  In  response  to  the 
Department’s  stated  concern  that  the 
"mill  certificate  noted  no  minimum 
yield  strength’’  (sales  verification  report 
at  11),  USIMINAS  notes  that  SAE  norms 
do  not  specify  a  yield  strength  and  that 
USIMINAS,  therefore,  does  not  carry  out 
yield-strength  tests  on  a  regular  basis.  In 
order,  therefore,  for  USIMENAS  to 
include  a  yield-strength  variable  in  the 
product  description,  as  required  Iw  the 
Department,  USIMINAS  used  the  best 
information  available  to  it  at  the  time. 

In  response  to  the  Department’s 
statement  that  SAE-mde  material  "does 
not  have  enough  carbon  to  meet  (the) 
minimum  yield  strength"  (sales 
verification  report  at  11),  USIMINAS 
claims  that  the  classification  of  such 
materials  was  correct,  based  on  a  study 
carried  out  by  the  three  major  Brazilian 
integrated  steel  producers  and  on  the 
classification  of  such  products  under 
the  Harmonized  Tarin  Schedule  (HTS). 
In  addition.  USIMINAS  argues,  tlm 
Department  based  its  yield-strength 
assumptions  solely  on  carbon  content. 
USIM^AS  claims  that  carbon  content  is 
not  the  only  factor  determining  yield 
strength,  and  that  it  considered  other 
factors,  such  as  manganese  content  and 
rolling  conditions  (i.e.,  rolling, 
finishing,  and  coiling  temperatures). 
USIMINAS  also  asserts  that,  should  the 
Department  persist  in  its 'view  that 
certain  SAE-grade  products  are  low- 
strength,  the  Department  could  easily 
re-code  and  re-match  those  products 
itself. 

Department’s  Position:  VJe  agree  with 
petitioners  that  USIMINAS  improperly 
classified  sales  of  SAE-grade  material  as 
high-strength  steel  for  purposes  of 
model  matching.  High-strength  steels 
are  produced  with  certain  mechanical 
characteristics  in  mind.  Therefore, 
companies  producing  high-strength 
steels  make  a  conscious  efiort  to 
carefully  control  the  chemical 
characteristics  and/or  production 
process  and  perform  the  necessary  tests 
in  order  to  ensiue  that  their  products 
meet  high-strength  specifications.  At 
verification,  we  ascertained  that,  when 
USIMINAS  produced  material  in  certain 


high-strength  ASTM  grades,  mill  test 
certificates  showed  that  the  product  met 
hi^-strength  specifications. 

m  the  case  of  SAE  material  that 
USIMINAS  classified  as  high-strength 
steel,  however,  respondent  was  unable 
to  provide  at  verification  any 
information  specifically  supporting  this 
classification.  Contrary  to  respondent’s 
assertion,  the  Department  did  not  base 
its  position  that  SAE  material  was  not 
hi^-strength  solely  on  carbon  content. 
Rather,  the  Department  focused  its 
analysis  only  on  various  non- 
rephosphorized  low-carbon  steels  with  a 
manganese  content  not  exceeding  0.60 
percent  (SAE  grades  lOxx),  in  wUch  the 
carbon  content  influences  the  strength 
characteristics  of  the  steel.  We  found 
that  there  were  no  test  results 
supporting  the  high-strength 
classification  of  these  steels  by 
USIMINAS.  The  Department 
acknowledges  that  material  made  solely 
to  SAE  grades  may  have  no  specific  test 
requirements.  However,  low-carbon 
steels  designated  solely  by  SAE  grade 
and  without  rolling  and/or  processing 
information  to  suggest  improved 
mechanical  properties  will  not  possess 
the  minimum  yield  strength  of  35,000 
psi  required  to  classify  them  as  high- 
strengA. 

USIMINAS  claims  that  SAE  grades 
should  be  classified  as  high-strength 
based  on  a  study  carried  out  by  the  three 
major  Brazilian  integrated  firms. 
Department  officials  were  unable  to 
review  a  copy  of  that  study  at 
verification,  and  were  shown  only 
handwritten  notes  taken  by  a 
USIMINAS  employee  at  a  meeting 
where  this  study  was  discussed  (these 
notes  were  atta<±ed  to  the  cost 
verification  as  an  exhibit).  According  to 
the  USIMINAS  employee’s  notes, 
however,  the  study  provides  insufficient 
information  that  the  SAE  products  in 
question  have  a  minimum  yield  strength 
of  35,000  psi.  The  study  only 
acknowledges  that  low-carbon  non- 
rephosphorized  steels  have  a  minimum 
yield  strength  emial  to  or  less  than 
40,000  psi,  whi^  is  consistent  with  the 
Department’s  determination. 

Comment  16:  USIMINAS  claims  that 
it  first  realized  at  verification  that  the 
Department  and  USIMINAS  have 
different  thickness  thresholds  for 
distinguishing  hot-rolled  sheet  from 
plate.  USIMINAS  defines  anv  cut-to- 
length  plate  below  5mm  in  thickness  as 
hot-rolled  sheet,  while  the  Department 
places  that  threshold  at  less  than 
4.75mm.  USIMINAS  claims  that  none  of 
its  home-market  sales  of  hot-rolled  sheet 
thicker  then  4.75mm  was  used  as  a 
product  comparison  in  the  hot-rolled 
product  concordance  table,  and  that  the 
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re-coding  of  these  products  as  plate  did 
not  affect  the  product  concordance 
table. 

Petitioners  request  that,  should  the 
Department  decide  to  calculate 
dumping  margins  for  USIMINAS’  U.S. 
sales  that  are  matched  to  identical 
home-market  products,  it  must  remove 
improperly  reported  plate  products  from 
the  hot-rolled  sales  listing. 

Department’s  Position:  Although 
USIMINAS  improperly  classified  as  hot- 
rolled  sheet  numerous  entries  of  cut-to- 
length  plate  equal  to  or  greater  than 
4.75mm  in  thickness,  what  USIMINAS 
calls  ‘‘thick  sheets"  but  the  Department 
considers  to  be  thin  plate  (i.e.,  cut-to- 
length  hot-rolled  sheet  equal  to  or 
greater  than  4.75mm  in  tUckness)  were 
not  matched  to  any  products  sold  in  the 
United  States.  (USIMINAS  had  no  U.S. 
sales  of  cut-to-length  hot-rolled  sheet.) 

USIMINAS’  ex{nanation  of  the  cutoff 
point  discrepancy  is,  however, 
incomplete.  At  verification,  the 
Department  found  that  if  the  product 
was  less  than  72  inches  in  width, 
USIMINAS’  cutoff  point  for  classifying 
the  product  as  hot-rolled  sheet  or  plate 
was  at  five  millimeters  or  more  in 
thickness,  but  that  if  the  product  was  72 
inches  or  greater  in  width,  USIMINAS 
had  placed  the  cutoff  point  between  hot- 
rolled  sheet  and  plate  at  six  millimeters. 
The  scope  of  these  investigations 
defines  cut-to-length  plate  as  4.75mm  or 
more  in  thickness.  'Tl^  definition  was 
reflected  in  o\ir  questionneure. 

USIMINAS  is  correct  that  the  cutoff 
point  discrepancy  did  not  affect  the 
product  concord^ce  with  regard  to  hot- 
rolled  steel.  With  regard  to  plate 
products,  however,  this  error  had  a 
significant  effect  on  FMV,  CV.  and 
diffoners.  Because  ‘‘thick  sheets”  should 
have  been  included  in  plate  thickness 
band  "A”  (i.e.,  less  than  0.3125  in.), 
which  was  used  in  comparing  home- 
market  plate  products  to  many  U.S. 
plate  products,  the  absence  of  these 
products  in  the  plate  database  distorted 
weighted-average  FMV  calculations. 

'This  error  also  caused  incorrect  CV’s  to 
be  calculated,  since  CV’s  are  weight- 
averaged  for  each  control  number. 
Finally,  this  error  caused  incorrect 
difibners  to  be  calculated  for  plate  falling 
within  thickness  band  "A."  since 
USIMINAS  did  not  include  its  ‘‘thick 
sheets"  in  the  appropriate  control 
numbers  within  die  plate  concordance. 
A  significant  number  of  USIMINAS’ 

U.S.  plate  sales  fell  within  this 
thiclmess  band  and  coiild  have  been 
matched  to  the  missing  "thick  sheets” 

Other  Comments 

Petitioners  and  USIMINAS  made  a 
number  of  other  comments  relating  to 


the  calculation  of  less-than-fair-value 
margins,  cost  of  production,  constructed 
value,  and  the  Department’s 
hyperinflationary  economy 
methodology,  in  particular  the 
production-in-the-month  requirement 
for  diffiner  adjustments.  Because  the 
Department  has  determined,  for  the 
reasons  given  above,  to  base  its  final 
determinations  on  BIA,  these  comments 
need  not  be  addressed  in  the  context  of 
this  notice. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  from  Brazil  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consiunption,  on  or  after  February  4, 
1993,  the  date  of  publication  of  our 
preliminary  determinations  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
these  investigations  exceeds  the  U.S. 
price,  as  shown  below.  'This  suspension 
of  liqmdation  will  remain  in  effect  until 
further  notice.  The  estimated  weighted- 
average  dumping  margins  are  as  follows: 


Producer/manuhxrturer/expoder 

Weighted- 
average 
margin  (per¬ 
cent) 

Certain  Hot-Roited  Carbon 

Steel  Flat  Products: 

CSN  . 

87.00 

COSIPA . . . 

87.00 

USIMINAS . 

40.44 

Afl  Others . 

71.48 

Certain  Cold-Rolted  Carbon 

Steel  Flat  Products; 

CSN  . 

88.00 

COSIPA  . 

88.00 

USIMINAS . 

35.76 

AU  OlhArs  . ^ . 

70.59 

Certain  Corrosion-Resistant 

Carbon  Steel  Flat  Products: 

CSN  . 

43.00 

All  Others . 

43.00 

Certain  Cut-to-Length  Carbon 

Steel  Plate; 

COSIPA  . 

109.00 

USIMINAS . 

42.08 

AM  Others . 

75.54 

The  products  imder  investigation  are 
also  subject  to  concurrent 
cmmtervailing  duty  investigations. 
Article  Vlf  5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  ‘‘(n]o 
product  *  *  *  shall  be  subject  to  both 
antidumping  and  coimtervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 


772(d)(l)(p)  of  the  Act.  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributable 
to  export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amoimt.  As  part  of  its  final  affirmative 
determinations  in  the  concurrent 
countervailing  duty  investigations 
involving  sales  in  the  United  States  of 
certain  steel  products  from  Brazil,  the 
Department  ^s  determined  that  the 
products  under  investigation  benefitted 
from  an  export  subsidy  program. 

Because  this  program  terminated  in 
1991,  however,  the  duty  deposit  rate  for 
this  program  is  zero.  Accordingly,  no 
adjustment  to  the  dumping  duty  deposit 
rates  is  required. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
retxim  or  destruction  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 

Joseph  A.  Spetrini 

Acting  Assistant  Secretary  for  Import 

Administration. 
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Compliance,  Import  Administration, 
International  Tr^e  Administration, 

U.S.  Department  of  Commerce.  14th 
Street  and  Constituticm  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-3793. 

Final  Delenninatkms 

We  determine  that  inmorts  of  certain 
hot-rolled  caihon  steel  fmt  products 
(hot-rolled  steel),  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel),  certain  corrosion-resistant  carbon 
steel  flat  products  (corrosion-resistant 
steel),  and  certain  cut-to-length  carbon 
steel  plate  (steel  plate)  from  Canada  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  weighted-average  dumping 
margins  are  shown  in  the  “Continuation 
of  Suspension  of  Liquidation”  section  of 
this  notice. 

Case  History 

Since  the  issuance  of  our  notice  of 
preliminary  determination  (58  FR  7085 
(February  4. 1993)),  and  our  notice  of 
postponement  of  ^al  determination  (58 
FR  12220  (March  3. 1993)),  the 
following  events  have  occurred: 

On  Ma^  18. 1993,  we  issued  our 
amended  preliminary  determination  of 
cold-rolled  flat  rolled  products  from 
Canada  (58  FR  14557). 

Cost  of  production  (COP) 
investigations  were  initiated  on 
February  8, 1993.  Questionnaires  were 
issued  February  9, 1993,  and  responses 
thereto  were  received  on  March  11, 

1993,  from  Cold  Metal  Products.  Ltd. 
(CMP);  and  on  March  18, 1993,  from 
Dofasco,  Inc.  (Dofasco);  ^SCO,  Inc. 
(IPSCO);  Sidb^-Dosco,  Inc.  (Sidbec); 
and  Stelco,  Inc.  (Stelco).  Supplemental 
information  was  received  from  CMP  on 
March  18. 1993;  from  Dofasco  on  April 
2. 1993;  from  IPSCO  on  April  12. 1993; 
from  Sidbec  on  April  12  and  April  27, 
1993;  and  from  Stelco  on  April  5, 1993. 

Verification  of  respondents’  responses 
to  the  Department  of  Commerce’s  (the 
Department’s)  questionnaires  regarding 
sales  information  took  place  in  Canada 
and  the  United  States  during  March  and 
April  1993.  Verification  of  respondents’ 
responses  to  the  Department’s 
questionnaires  reg^ing  cost  of 
production  information  took  place  in 
Canada  and  the  United  States  during 
April  1993. 

By  letters  of  February  12, 1993,  we 
received  requests  for  a  public  hearing 
from  counsel  for  respondents,  CMP  and 
Sidbec.  Also,  we  received  requests  on 
February  16. 1993,  F^ruary  23, 1993, 
and  March  1. 1993,  from  counsel  for 
Stelco,  IPSCO,  and  Dofasco. 


respectively,  expressing  their  desire  to 
participate  in  the  hearing.  We  received 
a  request  for  a  public  hearing  on 
February  12. 1993,  frem  counsel  for  the 
petitioners,  Armco  Steel  Company.  UP.; 
Bethlehem  Steel  Corporation:  Inland 
Steel  Industries,  Inc4  LTV  Steel 
Company  Inc.;  National  Steel 
Corporation;  U.S.  Steel  (koup — A  unit 
of  USX  Corporation;  and  the  United 
Steelworkere  of  America  (AFL-QO/ 

CFL).  Case  briefs  for  respondents, 
petitioners,  and  Algoma,  Inc.  (Algoma), 
an  interested  party,  were  filed  on  May 
18, 1993.  Respondents  and  petitioners 
fil^  rebuttal  briefs  on  May  21, 1993.  A 
public  hearing  was  held  on  May  25. 

1993. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
“classes  or  kinds”  of  merchandise: 
certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate. 
'The  full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Final  Determination  of  S^es  at 
Less  Ihan  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  frtun 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation  (POI) 

The  POI  is  January  1, 1992,  through 
June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  the  products  covered 
by  these  investigations  also  constitutes 
a  single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  Room  B-099  of  the 
main  building  of  the  Department  of 
Commerce.  Dofasco,  IPSCO,  Sidbec,  and 
Stelco  sold  secondary  merchandise  in 
the  United  States  an^at  Canada  during 
the  period  of  investigation.  For  a 
discussion  of  our  treatment  of  these 
sales,  see  the  section  on  “Secondary 
Material”  in  Appendix  n  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  firom  Argentina,  which  is 
being  published  concurrently  with  this 
notice.  For  Dofasco.  due  to  the  large 
number  of  sales  of  secondary  products 
into  the  U.S.  market,  we  have  included 
this  merchandise  in  our  calciilation 


based  on  a  product  concordance 
previously  submitted  by  respondent. 

For  IPSCO,  we  excluded  sales  of 
secondary  merchandise  from  our  margin 
analysis,  because  these  sales  were 
insi^ficant  For  Stelco,  we  excluded 
sales  of  secondary  merchandise  from 
both  the  arm’s-length  test  and  our 
margin  analysis,  b^use  these  sales 
were  insignificant 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
hot-rolled  steel,  certain  cold-roUed  steel, 
certain  corrosion-resistant  steel,  and 
certain  steel  plate  from  Canada  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  marie^ 
value  (FMV),  as  specified  in  the  “United 
States  Price”  and  “Foreign  Market 
Value”  sections  of  this  notice. 

Section  776(c)  of  the  Act,  requires  the 
Department  to  use  the  best  information 
available  (BIA)  “whenever  a  party  or 
any  other  person  refuses  or  is  unable  to 
pr^uce  imormation  requested  in  a 
timely  maimer  or  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation.” 

In  deciding  what  to  use  as  best 
informatioD  available,  the  Department’s  * 
regulations  provide  that  the  Department 
may  take  into  account  whether  a  party 
refuses  to  provide  requested  information 
(19  CFR  353.37(b)).  'Ilius,  the 
Department  may  d^rmine,  case-by¬ 
case.  what  is  the  best  information 
available  (BIA).  Partial  BIA  is  applied  in 
cases  where  we  are  unable  to  use  some 
portion  of  a  response  in  calculating  a 
dumping  margin. 

Because  Sidbec  substantially 
cooperated  with  our  requests  for 
information,  but  failed  to  provide  the 
information  requested  in  a  timely 
manner  or  in  the  form  required,  we  have 
used  as  BIA  the  higher  of:  (a)  The 
highest  calculated  rate  fbimd  for  any 
film  for  the  same  class  or  kind  of 
merchandise  in  the  LTFV  investigations, 
or  (b)  the  average  petition  rate  for  the 
same  class  mr  kind  of  merchandise. 
Therefore,  Sidbec’s  rate  is  48.29,  the 
highest  calculated  rate  found  for  any 
film  for  the  same  class  or  kind  of 
merchandise  in  these  investigations. 

Because  Stelco  refused  to  cooperate 
with  the  Department  or  significantly 
impeded  the  steel  plate  proceedings  by 
not  responding  to  the  section  D 
questionnaire  response,  as  BLA,  we  have 
assigned  a  margin  to  Stelco  the  highest 
margin  for  the  relevant  class  ca  kind  of 
mer^andise  from  among:  (a)  The 
margins  in  the  petition,  (b)  the  highest 
calculated  margin  of  any  respondent 
within  Canada  that  supplied  adequate 
and  verified  respmise  for  this  class  or 
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kind  or  merchandise,  or  (c)  the 
estimated  margin  found  for  Stelco  in  the 
preliminary  determination.  Therefore, 
Stelco's  margin  for  steel  plate  is  68.70 
percent,  the  highest  mar^n  in  the 
petition  on  steel  plate  from  Canada,  as 
amended  July  14, 1092. 

Because  a  ^elco  related  party. 
Continuous  Colour  Coat,  Ltd.  (CCC), 
failed  verification,  we  applied  partial 
BIA  for  Stelco’s  U.S.  sales  of  cold-rolled 
and  corrosion-resistant  steel  which  were 
sold  by  CCC  and  all  of  Stelco’s  U.S. 
sales  which  were  matched  to  products 
sold  in  the  home  market  by  CCC. 

Because  Stelco  also  omitt^  certain 
information  on  U.S.  sales  of  corrosion* 
resistant  steel  from  its  corrected  data 
tape  submitted  May  11, 1993,  for  that 
portion  we  are  applying  partial  BIA.  As 
partial  BIA  for  t^se  Stelco  sales  we 
applied  the  highest  non-aberrant 
transaction  margin,  which  was  106.98 
percent  for  cold-rolled  steel,  and  129.91 
percent  for  corrosion-resistant  steel.  In 
the  preliminary  determination,  we 
applied  BIA  for  any  Stelco  U.S.  sales 
matched  to  similar  merchandise  due  to 
insufficient  difrerence-in-merchandise 
(difmer)  information.  However,  we 
accepted  Stelco’s  March  19. 1993, 
submission  of  dihner  information  and 
for  our  final  analysis,  we  did  not  use 
BIA  for  these  sales  for  insufiicient 
difrner  information. 

We  determined  partial  BIA  is 
appropriate  for  certain  of  CMP,  U.S. 
sales  of  cold-rolled  steel:  For  certain 
U.S.  sales.  CMP,  had  unreported 
amounts  for  foreign  inland  freight.  As 
partial  BIA.  we  used  CMP’s  hipest 
foreign  inland  freight  charge  reported 
for  U.S.  sales.  In  addition,  no  further 
manufacturing  cost  information  was 
provided  for  a  partial  U.S.  product 
number.  Therefore,  as  partial  BIA,  we 
applied  for  all  U.S.  sales  of  this  product 
the  higher  of:  (a)  Highest  non-aberrant 
transaction  margin  calculated  for  that 
firm  from  among  the  sales  of  the  same 
class  or  kind  or  merchandise  where  we 
were  able  to  calculate  a  margin,  or  (b) 
the  average  petition  rate  for  the  same 
class  or  kind  of  merchandise.  As  partial 
BIA  for  CMP’s  cold-rolled  steel,  we 
applied  the  highest  non-aberrant 
transaction  margin,  which  was  56.65 
percent.  Because  CMP’s  further 
manufactured  sales  data  was  not 
submitted  in  time  to  be  evaluated  for  the 
preliminary  determination,  we  applied 
partial  BIA.  For  this  final  determination, 
we  are  using  CMP’s  submitted  and 
verified  further  manufacturing  data. 

For  Dofasco,  we  applied  partial  BIA 
for  certain  sales  of  hot-rollM  steel 
because  Dofasco's  response  did  not 
contain  the  appropriate  constructed 
value  data,  and  for  certain  U.S.  sales  of 


cold-rolled  and  corrosion-resistant  steel 
because  there  was  no  home  market 
match  for  certain  U.S.  sales  and  Dofasco 
did  not  provide  constructed  value  data 
for  those  products.  Therefore,  as  partial 
BIA,  we  applied  to  these  U.S.  sales  the 
higher  of:  (a)  Highest  non-aberrant 
transaction  margin  calculated  for  that 
firm  from  among  the  sales  of  the  same 
class  or  kind  or  merchandise  where  we 
were  able  to  calculate  a  margin,  or  (b) 
the  average  petition  rate  for  the  same 
class  or  kind  of  merchandise.  As  partial 
BIA  for  these  Dofasco  sales  we  applied 
the  highest  non-aberrant  transaction 
margin,  which  was  133.12  percent  for 
cold-rolled  steel,  376.96  for  hot-rolled 
steel,  and  82.51  percent  for  corrosion- 
resistant  steel. 

We  determined  partial  BIA  is 
appropriate  for  certain  of  IPSCX)’s  U.S. 
sales  of  hot-rolled  steel:  Seven  products 
did  not  have  actual  period  further 
manufacturing  costs;  and  IPSCX)  failed 
to  report  certain  U.S.  sales.  As  partial 
BIA  W  IPSCXD’s  hot-rolled  steel,  we 
applied  the  higher  of:  (a)  Highest  non- 
aoerrant  transaction  margin  calculated 
for  that  firm  from  among  the  sales  of  the 
same  class  or  kind  or  merchandise  for 
which  we  were  able  to  calculate  a 
margin,  or  (b)  the  average  petition  rate 
for  the  same  class  or  kind  of 
merchandise.  As  partial  BIA  for  IPSCO’s 
hot-rolled  steel,  we  applied  the  highest 
non-aberrant  transaction  margin,  which 
was  55.38  percent. 

Dofasco,  Sidbec,  and  Stelco  reported 
sales  of  the  subject  merchandise  to 
related  parties  in  the  home  market.  ’The 
Department’s  methodology  for 
determining  whether  or  not  to  include 
home  market  sales  to  related  parties  in 
our  calculations  of  FMV  is  discussed  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  which  is  being  published 
concurrently  with  this  notice.  Because 
we  are  applying  total  cooperative  BIA 
for  Sidb%  (see  "Best  Information 
Available’’  section,  above),  we  did  not 
conduct  the  arm’s-length  test  for  that 
company.  We  recalculated  certain  costs 
for  hot-rolled  steel  noted  in  the  "Cost  of 
Production’’  section  of  this  notice. 

With  regard  to  tax.  petitioners  state  in 
their  case  briefs  that  tne  Department 
should  correct  the  preliminary 
determinations’  treatment  of  ^nadian 
Goods  and  Services  Tax  (GST)  by 
conforming  treatment  of  this  tax  to  the 
recent  decision  of  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
in  Zenith  Electronics  v.  United  States, 
No.  92-1043,  slip.  op.  Rader,  CJ.  (March 
19, 1993)  [Zenith].  Petitioners  contend 
that  as  a  result  of  Zenith,  the 
Department  cannot  grant  a 


drcumstance-of-sale  adjustment  to  FMV 
to  account  for  GST  and  that  the 
Department  must  limit  the  adjustment 
to  an  increase  of  USP  to  compensate  for 
a  home  market  tax  forgiven  on  export. 
Petitioners  also  urge  that  the 
Department  apply  the  rate  of  the  tax,  not 
an  absolute  amount,  for  the  U.S.  sale 
adjustment,  and  that,  if  the  Department 
decides  to  apply  the  home  ma^et  tax 
rate,  it  should  applied  to  the  USP  net 
of  rebates,  U.S.  movement  charges,  duty, 
and  brokerage,  as  required  by  19  U.S.C. 
section  1677  a(d)(l)(C).  Margins  would 
thus  be  calculate  by  dividing  the 
aggregated  absolute  margins  by  the 
aggregated  USP  net  of  the  hypothetical 
tax. 

Dofasco,  IPSCO,  and  Stelco  also  agree 
that  the  CAFC’s  Zenith  decision  applies 
but  argue  that  the  statute  requires  that 
the  amount  of  the  tax  incurrra  on  the 
home  market  comparison  merchandise, 
not  the  rate,  should  be  applied  to  USP 
These  respondents  also  agree  that 
calculating  the  amount  of  the 
adjustment  to  USP  by  applying  the  rate 
versus  the  absolute  amount  would 
violate  Article  VI(4)  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
which  does  not  allow  imports  to  be 
subjected  to  dumping  duties  by  reason 
of  the  refund  (or  exemption)  of  duties  or 
taxes.’’  CMP  Ltd.  and  Stelco  state  that 
any  changes  in  the  tax  methodology 
must  correspond  to  the  Department’s 
statutory  and  regulatory  obligations. 

CMP  agrees  with  the  Department’s 
methodology  used  in  the  preliminary 
determination  to  account  for  GST. 

Our  treatment  of  tax  for  these  final 
determinations  is  discussed  in 
Appendix  11,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

A.  CMP 

We  recalculated  CMP’s  claimed 
adjustment  for  inventory  carrying  costs. 
We  reclassified  CMP’s  claimed 
adjustment  for  quality  control  costs 
from  a  direct  expense  to  cost  of 
manufacturing.  See  Comment  6.  We 
reclassified  tei^nical  service  expenses 
from  direct  to  indirect  expenses.  See 
Comment  5.  We  added  the  absolute 
amount  of  Canadian  Goods  and  Services 
Tax  (GST)  incurred  on  the  home  market 
comparison  product  to  USP.  See  "Fair 
Value  Comparison’’  section,  above  and 
Appendix  U.  Final  Determination  of 
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Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  which  is  being 
publish^  concurrently  with  this  notice. 

In  addition,  where  appropriate,  we 
made  further  deductions  for  all  value 
added  to  cold-rolled  steel  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act.  The  value  added  consists  of  the 
cost  of  materials,  fabrication,  and 
general  expenses  associated  with  the 
production  of  the  further  manufactured 
cold-rolled  steel  in  the  United  States, 
and  a  proportional  amount  of  profit 
related  to  the  further  manufacture.  Profit 
was  calculated  by  deducting  all 
applicable  expenses  from  the  sales  price 
of  the  cold-rolled  steel.  The  total  profit 
was  then  allocated  proportionally  to  all 
components  of  cost.  Only  the  profit 
attributable  to  the  value  added  was 
deducted. 

In  determining  the  costs  incurred  to 
produce  the  further  manufactured  cold- 
rolled  sheet,  the  Department  included 
(1)  the  cost  of  manufacture,  (2) 
movement  and  packing  expenses,  and 
(3)  selling,  general,  and  administrative 
expenses  (SG&A),  and  interest  expenses. 

B.  Dofasco 

We  reclassified  Dofasco’s  claimed 
adjustment  for  a  customer-specific 
rebate  to  a  direct  selling  expense.  See 
Comment  21.  We  also  reclassified 
Dofasco’s  claimed  adjustment  for 
technical  services  frt>m  a  direct  to  an 
indirect  selling  expense.  We  used 
Dofasco’s  indirect  selling  expenses,  as 
verified,  to  ofiset  U.S.  sales 
commissions.  See  Comment  23.  We 
used  Dofasco’s  warranty  expenses  as  a 
circumstance-of-sale  adjustment.  We 
did  not  recalculate  credit,  as  we  did  for 
the  preliminary  determinations,  but 
used  respondent’s  verified  credit 
expense  as  reported.  We  added  the 
absolute  amount  of  Canadian  GST 
incurred  on  the  home  market 
comparison  product  to  USP.  See  “Fair 
Value  Comparison”  section,  above  and 
Appendix  II,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  which  is  being 
publish^  concurrently  with  this  notice. 

C.  IPSCO 

As  a  result  of  verification  of  cost  of 
production  and  further  manufacturing 
information,  we  have  adjusted  certain  of 
the  costs  used  in  the  calculation  of 
further  manufacturing  for  hot-rolled 
steel.  In  addition  to  the  cost 
recalculations  noted  in  the  ’’Cost  of 
Production”  section  of  this  notice,  we 
recalculated  IPSCO  Steel.  Inc.’s  (ISI’s), 
and  Paper  Cal  Steel  Company’s  (Paper 
Cal’s)  reported  further  manufacturing  G 


k  A  expense,  as  a  percentage  of  cost  of 
sales.  We  used  the  G  &  A  expenses  and 
cost  of  sales  of  IPSCO  Enterprises,  Inc. 
(lEI),  the  parent  company  of  Paper  Cal 
and  ISI,  which  it  reported  on  D^ember 
31, 1992.  Also,  we  based  threading  and 
coupling  adjustments  on  these  further 
manufacturing  costs,  as  adjusted. 

We  recalculated  credit  expenses  to 
exclude  discounts.  See  Comment  34. 

We  added  the  absolute  amount  of 
Canadian  GST  incurred  on  the  home 
market  comparison  product  to  USP.  See 
“Fair  Value  Comparison”  section,  above 
and  Appendix  n.  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

D.  Sidbec 

We  applied  total  cooperative  BIA  for 
Sidbec.  See  Comments  48  through  51 
and  the  “Best  Information  Available” 
section  above. 

E.  Stelco 

We  disallowed  the  claimed 
adjustments  for  royalties  and 
determined  that  they  were  costs  of 
production.  See  Comment  62.  We  also 
disallowed  commission  payments  as 
adjustments  to  price  and  determined 
that  they  were  costs  of  production.  See 
Comment  63.  In  addition,  we  treated 
Stelco  U.S.A.’s  warehousing  expenses  as 
direct  selling  expenses  instead  of 
indirect  selling  expenses  as  reported. 

See  Comment  64.  We  also  adjusted  the 
warehousing  expenses  to  reflect 
corrections  found  at  verification.  See 
Comment  64. 

We  added  the  absolute  amount  of 
Canadian  GST  incurred  on  the  home 
market  comparison  product  to  USP.  See 
“Fair  Value  Comparison”  section,  above 
and  Appendix  B,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
frt>m  Argentina,  which  is  being 
publish^  concurrently  with  this  notice. 
See  Comment  60. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

A.  CMP 

We  recalculated  CMP’s  claimed 
adjustment  for  inventory  carrying  costs. 
See  Comment  16.  We  reclassified  CMP’s 
claimed  adjustment  for  quality  control 
costs  from  a  direct  expense  to  cost  of 
manufacturing.  See  Comment  6.  We 
reclassified  tei^ical  service  expenses 
from  direct  to  indirect  expenses.  See 
Comment  15. 


B.  Dofasco 

We  reclassified  Dofasco’s  claimed 
adjustment  for  a  oistomer-specific 
“rebate”  as  a  direct  selling  expense.  See 
Comment  21.  We  also  reclassified 
Dofasco’s  claimed  adjustment  for 
technical  services  from  a  direct  to  an 
indirect  selling  expense.  We  used 
Dofasco’s  indirect  selling  expenses,  as 
verified,  to  offset  U.S.  sales 
commissions.  See  Comment  23.  We 
made  a  circumstance-of-sale  adjustment 
for  Dofasco’s  warranty  expenses. 

C.  IPSCO 

For  both  hot-rolled  steel  and  steel 
plate,  we  recalculated  credit  expenses  to 
exclude  discounts. 

D.  Sidbec 

We  applied  total  cooperative  BIA  for 
Sidbec.  See  Comments  48  through  51 
and  “Best  Information  Available” 
section,  above. 

E.  Stelco 

We  disallowed  the  claimed 
adjustments  for  royalties  and 
determined  that  it  was  a  cost  of 
production.  We  also  disallowed  the 
adjustment  for  pre-sale  freight  and 
commissions,  ^e  Comments  61  through 
63. 

Cost  of  Production 

Based  on  petitioners’  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  the  Department  initiated 
investigations  to  determine  whether 
CMP,  Dofasco  (for  hot-rolled  steel  only), 
IPSCO,  Sidbec.  and  Stelco  had  home 
market  sales  that  were  made  at  less  than 
their  cost  of  production  (COP).  Because 
we  are  applying  total  cooperative  BIA 
for  Sidb^  (see  “Best  Information 
Available”  section,  above,)  we  did  not 
conduct  an  analysis  of  whether  Sidbec 
had  home  market  sales  at  less  than  COP. 

If  over  90  percent  of  respondents’ 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondents’  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  10  and  90  percent 
of  a  respondent’s  sales  were  at  prices 
above  the  COP,  and  such  sales  were 
made  over  an  extended  period  of  time, 
we  disregarded  only  the  below-cost 
sales. 

In  order  to  establish  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
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and  there  were  sales  below  the  COP  for 
two  or  more  months,  then  the  below 
cost  sales  were  considered  to  have  been 
over  an  extended  period  of  time. 

Where  we  founo  that  more  than  90 
percent  of  the  respondent’s  sales  were  at 
prices  below  the  COP,  we  disregarded 
all  sales  for  that  model  and  calculated 
FMV  based  on  constructed  value  (CV). 

In  such  cases,  we  determined  that  the 
respondent’s  below-cost  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  In  order  to 
determine  whether  home  market  prices 
were  above  the  OOP,  we  calculated  the 
COP  based  on  the  sum  of  the 
respondents’  cost  of  materials, 
fabrication,  general  expenses,  and 
packing. 

For  each  respondent,  we  relied  upon 
their  submitted  COP  data,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

CMP 

1.  We  recalculated  G  &  A  expenses  for 
CMP’s  Canadian  and  U.S.  facility  based 
on  the  annual  financial  statements  for 
the  year  ended  March  31, 1992. 

2.  We  utilized  the  highest  non- 
aberrant  margin  as  BIA  for  one  product 
without  submitted  further 
manufacturing  costs.  See  "Best 
Information  Available’’  section,  above. 

3.  We  reallocated  scrap  revenue  based 
upon  cost  of  sales  instead  of  gross  sales 
value. 

4.  We  reclassified  quality  control 
expenses  from  selling  expenses  to  cost 
of  manufacturing. 

Dofasco 

1.  We  disallowed  as  an  offset  to 
interest  expense  interest  income  which 
was  not  short-term  in  nature. 

2.  We  included  early  retirement  and 
restructuring  costs,  net  of  certain 
provisions  and  a  gain  on  the  sale  of  a 
related  supplier. 

3.  We  rejected  the  reported  cost  of 
production  of  three  related  suppliers 
and  instead  used  transfer  prices  in 
valuing  the  inputs.  For  the  related 
supplier  which  was  more  than  50 
percent  owned,  we  used  the  actual  costs 
in  calculating  COP  and  the  transfer 
prices  in  calculating  CV  pursuant  to 
section  773(e)  (2)  and  (3)  of  the  Act.  We 
computed  the  transfer  prices  based  on 
the  best  information  available. 

IPSCO 

1.  We  recalculated  COP  taking  into 
account  the  effects  of  the  beginning  and 
ending  inventory  values. 

2.  We  recalculated  interest  expense 
without  offsetting  interest  expense  by 
foreign  exchange  gains. 


3.  We  recalculated  G  &  A  expense 
using  the  total  G  &  A  expense  of  IPSCO, 
Inc. 

4.  We  recalculated  G  &  A  expense  as 
a  percentage  of  cost  of  sales. 

5.  We  recalculated  a  percentage  cost 
of  sales  to  include  year-end  accruals  for 
pension,  profit  sharing,  layoff,  and 
management  incentives. 

These  recalculations  affected  the  COP, 
CV,  and  foreign  manufacturing  portion 
of  the  further  manufacturing  data. 

Stelco 

1.  We  included  the  expenses  of  the 
"Rockefeller  Amendment”  in  current 
COP  and  calculated  the  expense  as  a 
percentage  of  the  cost  of  sales  of  Hilton 
Works  and  Lake  Erie  Works.  We 
allocated  the  percentage  to  the  COM  of 
the  products  under  investigation. 

2.  We  included  the  full  amount  of  the 
reactivation  of  Stelco’s  #6  battery  coke 
oven  at  Hilton  Works  in  current  COP, 
consistent  with  the  financial  statements. 

3.  We  calculated  interest  as  a 
percentage  of  cost  of  goods  sold  by 
adding  the  amoimt  of  capitalized  foreign 
exchange  losses  relating  to  the 
translation  of  long-term  debt  in  1992  to 
financial  expenses.  We  adjusted 
reported  financial  expenses  by 
calculating  them  as  a  percentage  of  cost 
of  goods  sold  and  applying  that 
percental  to  the  COM. 

4.  We  have  not  included  commission 
or  pre-sale  freight  in  the  cost  of 
manufacturing  because  there  was  no 
evidence  whi^  indicates  it  was 
excluded  from  COM.  Furthermore,  the 
impact  on  COM  is  de  minimis. 

5.  We  revised  the  cost  of  a  related 
supplier’s  input  by  adding  interest 
expense,  royalties,  and  commissions 
and  then  adjusted  reported  corrosion- 
resistant  steel  fixed  and  variable 
overhead  based  on  a  proportionate 
amount  of  Z-line  cost  to  total  galvanized 
cost. 

6.  We  adjusted  reported  G  &  A  by 
calculating  it  as  a  percentage  of  cost  of 
goods  sold  and  applying  this  percentage 
to  the  COM. 

In  accordance  with  section 
773(e)(1)(b)  of  the  Act,  we  included  in 
CV  the  greater  of  a  company’s  reported 
general  expenses,  adjusted  as  detailed 
above,  or  the  statutory  minimum  of  10 
percent  of  cost  of  manufacture  (COM). 
For  profit,  we  used  the  statutory 
minimum  of  eight  percent  of  the  total  of 
COM  and  general  expenses  because 
actual  profit  on  home  market  sales  was 
less  than  eight  percent.  See  section 
773(e)(b)(ii)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 


on  the  date  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respouduuis  by  using  standard 
verification  procedures,  including  the 
e3(amination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 
Algoma,  Inc. 

Comment  1:  Algoma,  Inc.,  argues  that 
the  calculation  of  the  “all  others"  rate 
should  be  based  on  information  that 
represents  actual  pricing  practices  of  the 
Chadian  steel  plate  industry.  It  also 
claims  that  the  Department  drew  an 
improper  adverse  inference  because 
Algoma  failed  to  file  a  voluntary 
questionnaire  response. 

Petitioners  state  that  the  calculation  of 
the  “all  others”  rate  in  the  preliminary 
determination  for  steel  plate  based  on 
Stelco’s  BIA  rate  was  consistent  with 
established  practice.  Because  Algoma 
failed  to  file  a  voluntary  questionnaire 
response,  petitioners  argue  that  it 
cannot  now  object  to  Stelco’s  BIA  rate 
being  used  for  cash  deposit  requirement 
for  "all  other”  producers  and  exporters 
of  steel  plate. 

Department’s  Position:  We  agree  with 
petitioners.  In  the  absence  of  other 
margins  above  de  minimis  for  steel  plate 
from  which  to  calculate  a  weighted- 
average,  it  was  consistent  with 
established  practice  and  appropriate  to 
use  Stelco’s  BIA  rate  under  section 
776(c)  of  the  Act.  (See,  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  58  FR  7066, 7070  (February 
4, 1993);  Final  Determination  of  Sales  at 
Less  'Than  Fair  Value:  Certain  Welded 
Stainless  Steel  Pipes  from  Taiwan,  57 
FR  53705, 53708  (November  12, 1992).) 
As  required  by  19  CFR  353.42(b)(1),  the 
Department  investigated  producers  of 
the  subject  merchandise  and  calculated 
its  estimated  antidumping  margins 
based  on  at  least  60  percent  of  sales  of 
the  subject  merchandise  during  the  POL 
Petitioners  also  used  information  about 
alleged  sales  at  less  than  fair  value  by 
Algoma  in  their  steel  plate  petition.  In 
August  1992,  Algoma  voluntarily  asked 
to  receive  and  the  Department  presented 
an  antidumping  duty  questionnaire; 
however,  in  September  1992,  Algoma 
v«thdrew  its  request  for  voluntary 
respondent  status  in  a  timely  fashion. 

For  the  final  determination,  however, 
the  "all  others”  rate  will  be  a  weighted- 
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average  of  Stelco’s  BIA  rate  for  steel 
plate  and  IPSOO’s  calculated  rate, 
because  IPS(X)’s  calculated  rate  is  now 
above  de  minimis. 

Cold  Metal  Products  (CMP) 

Comment  2:  The  respondent  states  the 
Department  verified  the  overall 
accuracy  of  CMP,  Ltd.'s  submitted  costs, 
noting  only  a  minor  clerical  error  in  one 
of  CK&  Ltd.'s  numerous  cost  centers 
which  actually  increased  CMP  Ltd.'s 
reported  costs.  The  Department  should 
accept  CMP  Ltd.'s  submitted  data. 

Department’s  Position:  We  agree  with 
respondent.  The  errors  found  at 
verification  were  minor  and  clerical  in 
nature.  We  found  no  evidence  of 
systematic  understatement  of  these 
charges.  Consequently,  we  have  used 
the  amounts  reported  by  CMP  Ltd.  for 
purposes  of  the  final  determination. 

Comment  3:  The  respondent  notes 
that  the  preliminary  determination 
indicated  that  the  reported  sales  data  for 
CMP  Ltd.'s  further  manufactured  sales 
would  be  used  for  the  final 
determination,  subject  to  verification 
and  comment.  Because  the  verification 
reports  established  the  accuracy  of  the 
reporting  of  the  sales,  this  data  should 
be  used. 

Department’s  Position:  We  agree. 
Because  the  Department  verified  the 
respondent's  further  manufactured  sales 
data,  we  will  use  this  information 
submitted  on  October  28, 1992  and 
January  22, 1993  to  calculate  the  margin 
for  the  final  determination. 

Comment  4:  The  respondent  notes 
that  in  the  U.S.  sales  file,  CMP,  Ltd. 
reported  foreign  inland  height  in 
Canadian  currency.  Therefore,  the 
respondent  asserts  that  for  the  final 
determination,  in  calculating  U.S.  price, 
the  Department  should  convert  foreign 
inland  fiaight  to  U.S.  dollars. 

Department’s  Position:  We  agree.  For 
the  final  determination,  the  Department 
will  convert  all  foreign  inland  might 
expenses  to  U.S.  dollars  when 
calculating  U.S^rice. 

Comment  5:  Toe  respondent  notes 
that  in  the  home  market  sales  file.  CMP 
Ltd.  reported  all  indirect  selling 
expenses  in  Canadian  currency,  but 
that,  for  its  preliminary  determination, 
the  Department  believed  that  the 
indirect  selling  expenses  were  reported 
in  U.S.  dollars.  Therefore,  the 
respondent  asserts  that  for  the  final 
determination,  in  calculating  home 
market  price,  ^e  Department  should  not 
convert  indirect  selling  expenses. 

Petitioners  state  that  respondent's 
contention  is  incorrect  because, 
although  the  Department's  Concurrence 
Memorandum  for  the  preliminary 
determination  indicated  that  a  portion 


of  such  selling  expenses  were  reported 
in  U.S.  currency,  the  computer  program 
used  to  generate  the  dumping  margins 
in  the  preliminary  determination  was 
correctly  formatt^.  Therefore, 
petitioners  state  no  error  was  made. 

Department’s  Position:  We  agree  with 
petitioners.  In  the  Department’s 
Concurrence  Memorandum  for  the 
preliminary  determination,  we 
inadvertently  stated  that  home  market 
indirect  selling  expenses  were 
denominated  in  both  Canadian  and  U.S. 
dollars.  However,  in  the  computer 
program  the  Department  used  to 
calculate  the  preliminary  margin  home 
market  indirect  selling  expenses  were 
treated  as  they  were  reported;  as 
denominated  in  Canadian  currency 
only.  Therefore,  no  correction  is 
necessary  for  the  final  determination. 

Comment  6:  The  respondent  states 
that  CMP  Ltd.  reported  its  quality 
control  expenses  as  direct  selling 
expenses;  however,  for  the  preliminary 
determination,  the  Department  treated 
the  expense  as  an  indirect  selling 
expense.  The  respondent  claims  that  the 
Department  verified  that  CMP  Ltd.'s 
quality  control  expenses  are  directly 
related  to  sales.  That  is.  depending  on 
the  number  of  times  a  particular  product 
goes  through  its  quality  control  lab 
(pursuant  to  the  customer’s 
specifications),  the  quality  control 
expenses  difier.  Therefore,  respondent 
states  that  in  accordance  with  19  C.F.R. 
353.56,  quality  control  expenses  should 
be  treated  by  the  Department  as  direct 
expenses. 

Petitioners  note  that  quality  control 
expenses  incurred  at  a  respondent’s 
plant  are  costs  of  manufacturing,  not 
selling  expenses.  Petitioners  state  that 
CMP  Ltd.  admits  that  a  large  percent  of 
the  claimed  adjustment  is  a 
manufacturing  cost,  not  any  form  of 
selling  expense,  and  so  should  be 
denied. 

Petitioners  also  note,  that  the 
questionnaire  at  B-9,  states  that 
circumstance-of-sale  adjustments, 
including  direct  selling  expenses,  "must 
bear  a  direct  relationship  to  the  sales 
under  consideration.  Fixed  expenses, 
are  not  regarded  as  directly  related 
expenses.”  Petitioners  state  CMP  Ltd. 
did  not  relate  the  selling  expense 
portion  of  its  quality  control  costs  to 
either  market  or  to  individual  sales. 
Petitioners  state  that  a  large  percentage 
of  CMP  Ltd.’8  quality  control  costs  were 
composed  of  salaries.  Therefore, 
petitioners  state  that  CMP  Ltd.  has  not 
substantiated  its  claim  regarding  direct 
selling  expenses.  • 

Department’s  Position:  We  agree  with 
petitioners.  The  Department  agrees  that 
the  inspection  of  products  prc^uced  at 


any  factory  is  an  integral  part  of  the 
manufacturing  process,  and  that 
therefore,  the  quality  control  expenses 
are  a  cost  of  manufacturing  and  should 
be  included  in  the  cost  of  production. 

The  Department  did  verify  that  all 
products  pass  through  CMP  Ltd.’s 
quality  control  lab  for  inspection. 
However,  the  quality  control  expenses 
are  a  manufacturing  overhead  expense 
that  would  have  been  incurred  by  CMP 
Ltd.  whether  or  not  any  particular  sale 
was  made.  In  addition,  the  quality 
control  expenses  do  not  relate  to  any 
particular  sale.  Therefore,  for  purposes 
of  calculating  a  margin  for  the  final 
determination,  we  will  disallow  CMP 
Ltd.’s  claimed  selling  expense 
adjustment  for  quality  control  expenses 
and  we  will  add  the  quality  control 
expenses  to  the  cost  of  manufacturing. 

Comment  7:  The  respondent  states 
that  the  short-term  interest  rate  changed 
on  April  1, 1992.  They  argue  that  for 
purposes  of  calculating  credit  expenses 
for  further  manufacturing  sales,  the 
Department  should  apply  the 
appropriate  rates  before  and  after  that 
date. 

Department’s  Position:  We  agree  with 
respondents.  Although  respondent  did 
not  report  a  revised  short-term  interest 
rate  in  its  questionnaire  responses,  at 
verification  the  Department  verified 
CMP  Inc.'s  interest  statements  which 
indicate  a  reduction  in  its  interest  rate 
starting  on  April  1, 1992.  Therefore,  the 
Department  will  use  the  revised  rate  for 
the  April  1, 1992  through  June  30, 1992 
period  when  calculating  credit  expense 
for  the  further  manufactured  sales  for 
the  final  determination.  The  Department 
will  continue  to  use  the  reported  and 
verified  short-term  interest  rate  for  the 
January  1, 1992  through  March  31, 1992 
period  when  calculating  credit  expense 
W  the  further  manufactured  sales  for 
the  final  determination. 

Comment  8:  The  respondent  states 
that  the  Department's  description  of 
(3MP  Inc.’8  date  of  sale  in  the  May  11, 
1993  verification  report  was  not 
accurate.  The  sales  verification  report 
states  that  when  there  was  a  chemge  in 
quantity  for  a  particular  sale,  CMP  Inc. 
sent  a  new  order  acknowledgment  but 
kept  the  originally  reported  date  as  the 
date  of  sale.  The  respondent  states  that 
when  CMP  Inc.'s  customers  make 
changes  to  the  requested  quantity.  CMP 
Inc.  does  not  usually  send  out  a  new 
order  acknowledgment  with  a  new 
purchase  order  date.  CMP  Inc.  changes 
the  original  order  acknowled^ent  to 
include  the  new  purchase  order  date 
and  to  conform  to  any  requested 
quantity  changes  in  its  internal  system 
only,  as  these  changes  in  quantity  are 
usually  minor  and  infrequent. 
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Respondent  argues  that  this  sptem  did 
not  aHect  the  completeness  of  the 
reporting  of  the  further  manufactiued 
sales. 

Department’s  Position:  We  agree  with 
respondent  that  the  manner  in  which 
CMP  Inc.  derived  and  reported  its 
further  manufacturing  sales  did  not 
afliact  the  date  of  sale  or  the 
completeness  of  its  reporting.  However, 
the  Department  verified  that  when  there 
was  a  minor  adjustment  to  quantity  for 
a  particular  sale,  CMP  Inc.  sent  a  new 
Older  acknowledgment,  but  kept  the 
originally-report^  date  as  the  date  of 
sale.  This  is  reflected  in  the  sales 
verification  report. 

Comment  9:  Petitioners  claim  the 
Department  should  adjust  general  and 
administrative  expenses  reported  by 
CMP  Ltd.  to  reflect  the  use  of  annual 
financial  information. 

Respondent  disagrees  because  the 
annual  data  only  applies  to  three 
months  of  the  POL 

Department’s  Position:  We  agree  with 
petitioners.  The  audited  financial 
statements  for  the  year  ended  March  31, 
1992  represent  the  only  annual 
information  available  for  G&A  expense. 
The  Department  computes  G&A 
expenses  fit>m  annual  audited  financial 
statements  because  of  the  periodic 
nature  of  these  costs. 

We  recalculated  G&A  expense  based 
on  the  financial  statements  for  CMP  Ltd. 
for  the  year  ended  March  31, 1992. 

Comment  10:  Petitioners  state  that 
before  computing  U.S.  price,  the 
Department  must  weight  average  by 
product  all  U.S.  further  manufacturing 
costs  reported  by  CMP  Ltd.  on  an 
invoice  specific  basis. 

Respondent  contends  that  it  reported 
U.S.  further  manufacturing  costs  in 
accordance  with  the  Department’s 
questionnaire. 

Department’s  Position:  We  agree  with 
the  respondent.  The  respondent 
reported  U.S.  further  manufacturing 
costs  on  a  sales  specific  basis  in 
accordance  with  the  Department’s 
questionnaire.  In  addition,  we  disagree 
with  petitioners  since  the  selling 
adjustments  for  further  manufacturing 
are  made  on  a  sale  specific  basis. 

Comment  11:  Petitioners  assert  CMP 
Ltd.’s  further  manufactured  U.S.  sales, 
interest,  general  and  administrative 
expenses  should  be  adjusted  to  reflect 
the  use  of  annual  consolidated  financial 
information. 

Respondent  states  the  use  of  the 
actual  six  month  period  is  likely  to  be 
closer  in  accuracy  to  actual  costs  than 
any  other  period,  even  when  based  on 
audited  statements,  which  covers  only 
one-half  of  the  period  of  investigation. 


Department’s  Position:  The 
Department  agrees  with  petitioners.  We 
calculated  interest  expense  for  further 
manufactiiring  based  upon  the 
consolidated  financial  statements  for  the 
year  ended  March  31, 1992  consistent 
with  the  Department’s  long  standing 
policy.  The  Department  based  G&A 
expenses  on  an  annual  basis  for  the 
reasons  enumerated  in  the  Comment  8 
above. 

Comment  12:  Petitioners  maintain 
that  the  Department  should  apply  BIA 
to  one  further  manufactured  product  for 
which  CMP  Ltd.  neglected  to  report  cost 
information. 

Respondent  states  the  missing 
product’s  costs  were  inadvertently 
omitted. 

Department’s  Position:  The 
Department  requested  further 
manufacturing  cost  information  for  all 
U.S.  sales.  As  no  cost  information  was 
provided  for  a  particular  CONNUMU, 
the  Department  used  best  information 
available  for  purposes  of  the  final 
determination.  Since  this  reporting 
failure  effects  all  sales  of  a  particular 
CONNUMU,  the  Department  used  as 
BIA  the  higher  of:  (a)  The  highest  non- 
aberrant  transaction  margin  calculated 
for  that  firm  fiom  among  the  sales  of  the 
same  class  or  kind  of  merchandise 
where  we  were  able  to  calculate  a 
margin,  or  (b)  the  average  petition  rate 
for  the  same  class  or  kind  of 
merchandise. 

Comment  13:  Petitioners  assert  the 
Department  should  not  allocate  scrap 
revenue  to  the  cost  of  manufacturing 
based  on  gross  sales  value  because 
revenues  are  better  matched  with 
relevant  expenses. 

Respondent  believes  that  an 
allocation  based  on  sales  value  is 
reasonable  and  appropriate  in  the 
circumstances  b^use  the  scrap 
produced  is  directly,  though  not 
uniformly,  proportional  to  the  amount 
of  processing  performed  to  the  product. 
This  in  turn,  is  directly  proportional, 
though  not  uniformly,  to  the  product’s 
sales  price. 

Department’s  Position:  We  agree  with 
petitioners.  Sales  price  is  not  an 
appropriate  methodology  for  allocating 
scrap  revenues  as  the  sales  values  may 
be  determined  based  on  market 
conditions  and  not  solely  on  production 
costs.  We  have  reallocated  scrap 
revenue  using  cost  of  sales,  as  an 
allocation  basis. 

Comment  14:  Petitioners  argue  that 
the  Department  should  reject  CMP  Ltd.’s 
attempt  to  report  certain  ^rther 
manufacturing  costs  for  an  eight  month 
period,  since  factual  information 
previously  submitted  contradicts  the 


assumptions  underlying  this 
methodology. 

Respondent  states  production  costs 
for  the  POI  sales  occurred  through 
August  1992  which  makes  this  the'most 
acciirate  method  of  reporting. 

Department’s  Position:  We  agree  with 
respondent.  The  methodology  utilized 
by  the  respondent  correctly  matches 
sales  with  the  related  cost  of  production 
of  the  subject  merchandise.  We  disagree 
with  petitioners’  assumption  that  the 
order  and  shipment  dates  must  be 
within  several  days  since  the  shipment 
dates  for  further  manufactured  sales 
indicate  otherwise. 

Comment  15:  Petitioners  argue  that 
CMP  Ltd.’s  circumstance-of-sale  claim 
for  technical  service  expenses  should  be 
rejected  in  favor  of  partial  BL\  because 
has  not  directly  tied  such  expenses 
to  sales  of  the  subject  merchandise  or 
allocated  the  costs  separately  for  U.S. 
and  home  market  sales.  As  BIA, 
petitioners  argue  that  the  Department 
should  treat  all  such  expenses  as  direct 
selling  expenses  in  the  U.S.  market. 

CMP  Ltd.  states  that  it  reported  their 
technical  services  expenses  “in  the  only 
manner  that  CMP  Ltd.’s  accounting 
records  allowed’’  and  that  because  their 
books  do  not  permit  reporting  of  these 
costs  on  an  individual  basis,  the 
Department  should  allow  the  claim 
because  it  is  based  on  a  reasonable 
allocation  of  the  costs  involved.  CMP 
Ltd.  notes  the  Department’s  verification 
report  confirms  that  the  employees 
perform  service  calls  in  both  the  home 
market  and  in  the  U.S.  market. 
Furthermore,  CMP  Ltd.  argues  the 
Department’s  report  confirms  both  that 
CKIP  Ltd.’s  records  are  not  separated  by 
market  and  that  the  time  and  effort 
involved  to  separate  them  would  be 
unreasonable,  given  the  relative  size  of 
the  adjustment. 

Department’s  Position:  Because  CMP 
Ltd.  produces  and  aells  only 
merchandise  subject  to  this 
investigation,  any  technical  service 
expenses  are  related  to  such 
merchandise.  However,  because  CMP 
Ltd.  could  not  directly  relate  the 
technical  service  expenses  in  their 
respective  markets  to  individual  sales 
and  the  Department  verified  that  CMP 
Ltd.  reported  its  technical  services 
expenses  in  the  only  manner  possible, 
the  Department  determines  that  it  will 
instead  treat  the  expense  as  an  indirect 
expense  on  a  per  pound  basis. 

Petitioners  correctly  cite  the 
Department’s  questionnaire  which 
requires  that  direct  selling  expenses  be 
directly  related  to  individual  sales. 
However,  in  this  case  the  use  of  BIA  is 
not  a  reasonable  alternative  because  the 
Department  verified  that  CMP  Ltd. 
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reported  these  expenses  in  the  only  vray 
they  could,  (see  e.g.,  Olympic  Adhesives 
Inc.  V.  United  States,  899  F.2d  1565, 

1574  (Fed.  Cir.  1990)). 

Comment  16;  Petitioners  claim  that 
CMP  has  misreported  its  rate  for 
inventory  carrying  costs  by  including 
property  taxes  and  general  insurance  in 
addition  to  the  costs  associated  with  the 
financing  of  inventory.  These  costs 
should  considered  either  fixed 
overhead  or  corporate  and 
administrative  costs.  Furthermore, 
petitioners  claim  that  in  cases  involving 
exporter’s  sale  price  (ESP)  transactions, 
the  Department  includes  only  the  costs 
of  Hnancing  inventory  in  the  calculation 
of  indirect  selling  expenses.  The 
petitioners  also  argue  that  CMP  utilized 
the  wrong  calculation  formula  by 
multiplying  this  total  cost  by  two  (to 
annualize  the  hgure)  and  then  dividing 
this  product  by  the  average  monthly 
inventory  during  the  POI,  rather  than 
dividing  the  number  of  days  the  goods 
remain  in  inventory  by  365  and 
multiplying  the  quotient  by  the  short 
term  interest  rate  and  the  unit  cost. 

CMP  Ltd.  claims  they  have  properly 
reported  inventory  carrying  costs.  To 
support  their  claim,  CMP  Ltd.  states  that 
the  property  taxes  and  insurance 
expenses  related  to  those  facilities  that 
store  the  subject  merchandise  were 
speciHcally  identihed.  Moreover.  CMP 
Ltd.  argues  that  the  calculation 
uieihodology  suggested  by  petitioners  is 
less  accurate  because  it  uses  average, 
instead  of  actual,  days  in  inventory 
figure. 

Department’s  Position:  The 
Department  agrees  with  the  petitioners 
in  that  it  is  the  Department’s  practice  to 
treat  property  taxes  and  insurance  as 
part  of  either  hxed  overhead  or  general 
administrative  expenses  because  the 
expenses  relate  to  the  company’s 
operations  as  a  whole  rather  than  to 
specific  products. 

We  also  agree  with  petitioners’ 
characterization  of  the  calculation  of 
inventory  carrying  costs.  The  petitioners 
correctly  state  the  Department’s  practice 
of  computing  inventory  carrying  costs 
by  multiplying  the  quotient  of  the 
average  number  of  days  in  inventory 
and  365  by  the  interest  rate  associated 
with  carrying  the  inventory  and  the  unit 
cost.  CMP  Ltd.  provided  the  average 
days  in  inventory  in  a  questionnaire 
response.  However,  during  the 
verification  the  Department  confirmed 
the  actual  number  of  days  the  goods 
remained  in  inventory  for  7  sales 
selected  for  verification. 
Notwithstanding  CMP  Ltd.’s  statement, 
the  Department  is  unable  to  compute 
actual  inventory  time  for  all  sales  under 
investigation,  'nierefore,  the  Department 


adjusted  CMP  Ltd.’s  average  time  in 
inventory  accordingly.  The  interest  rate 
assodatM  with  the  inventory  was 
likewise  verified  by  the  Department 
The  Department  has  recalculated  CMP 
Ltd.’s  inventory  carrying  cost  by 
multiplying  the  quotient  of  the  short 
term  interest  rate  associated  with 
carrying  the  inventory  and  365  by  the 
verified  average  number  of  days  the 
goods  remained  in  inventory  and  the 

auotient  of  the  cost  of  goods  sold  and 
le  total  volume  of  steel  sold  during  the 
period  of  investigation. 

Comment  1 7:  Petitioners  argue  that 
the  Department  should  use  BIA  for 
certain  unreported  amounts  of  foreign 
and  U.S.  inland  height.  Petitioners  state 
that  for  certain  sales,  the  respondent 
failed  to  report  foreign  inland  fi:«ight. 
Therefore,  petitioners  state  that,  for 
unreported  foreign  inland  freight,  as 
BIA  the  Department  should  apply  the 
highest  per  unit  foreign  inland  freight 
amount  reported  on  sales  to  the  same 
destination. 

In  addition,  petitioners  state  that  for 
certain  further  manufactured  sales,  the 
respondent  failed  to  report  U.S.  inland 
fioight.  Therefore,  petitioners  state  that, 
for  Uie  unreported  U.S.  inland  freight,  as 
BIA  the  Department  should  apply  the 
highest  per  unit  U.S.  inland  ^ight 
amount  reported  on  sales  to  the  same 
destination. 

The  respondent  states  CMP  Ltd.  had 
to  manually  analyze  these  movement 
charges  for  every  sale.  Qting  CMP  Ltd.’s 
sales  verification  report,  the  respondent 
notes  it  reported  its  height  expenses 
accurately  and  the  Department  has 
verified  freight,  duty  and  brokerage 
costs  for  both  purchase  price  and 
exporters  sales  price  sales  and  noted  no 
discrepancies. 

The  respondent  also  states  that  the 
adjustment  for  U.S.  inland  freight  is 
retried  correctly. 

Apartment’s  Position:  We  agree  with 
the  petitioners  in  part.  At  verification, 
we  examined  certain  purchase  price 
sales  and  determined  that  they  all 
contained  accurate  values  in  the 
designated  field  for  foreign  inland 
height.  However,  after  examining  the 
entire  data  base  we  have  concluded  that 
petitioners  are  correct  in  stating  that 
certain  purchase  price  sales  have 
unreported  values  for  foreign  inland 
height  charges.  Therefore,  for  those  U.S. 
sales  where  CMP  Ltd.  did  not  report 
foreign  inland  height,  the  Department 
will  use  the  highest  foreign  inland 
firei^t  charge  reported  for  U.S.  sales. 

We  disagree  with  petitioners’ 
conclusion  that  U.S.  inland  height  for 
further  manufactured  products  has  been 
incorrectly  reported.  The  terms  of  sale 
on  CMP  Inc.’s  sales  vary.  The 


Department  verified  that  the  terms  of 
sale  were  accurately  reported  and  that 
the  corresponding  nei^t  expenses  were 
also  correctly  reported,  including  those 
instances  where  CMP  Inc.  did  not  incur 
a  U.S.  fireight  expense. 

Comment  ]6:The  petitioners  state 
that  although  the  proper  date  of  sale  is 
the  point  in  a  transaction  when  the 
basic  terms  of  sale,  i.e.  price  and 
quantity,  are  agreed  to  by  the  purchaser 
and  seller,  CMP  Ltd.  has  reported  the 
“release  date’’  as  the  date  of  sale  for 
Canadian  sales  which  did  not  go 
through  its  service  center.  Petitioners 
contend  that  a  “release  order’’  is  the 
internal  document  that  CMP  Ltd.  issues 
to  its  warehouse  authorizing  shipment, 
or  to  its  factory  authorizing  production 
of  the  ordered  products.  Petitioners 
contend  that  the  Department  has 
consistently  rejected  the  use  of  such 
internal  documents  to  establish  the  date 
of  sale,  because  an  internal  document 
neither  indicates  that  an  order  has  been 
placed  nor  establishes  that  the  basic 
terms  of  sale  have  been  agreed  upon. 

The  petitioners  state  that  the 
Department  should  have  required  CMP 
Ltd.  to  furnish  the  purchase  order  date 
for  ail  sales. 

The  respondent  states,  that  at 
verification  the  Department  thoroughly 
reviewed  the  date  of  sale  issue  and 
determined  that  CMP  Ltd.  reported  its 
date  of  sale  properly  as  the  date  on 
which  the  prices  and  quantities  are 
agreed  to  by  the  purchaser  and  CMP 
Ud.  The  respondent  argues  that  for  sales 
in  which  purchase  orders  were  available 
the  Department  verified  that  the 
purchase  order  date  was  reported  as  the 
date  of  sale. 

Department’s  Position:  We  agree  with 
respondent.  The  Department  thoroughly 
reviewed  CMP  Ltd.’s  reporting  of  its 
date  of  sale  and  has  verified  that  using 
CMP  Ltd.’s  shipping  release  date  as  the 
'  date  of  sale  is  an  accurate  reflection  of 
their  sales  system.  The  Department 
examined  at  verification  CMP  Ltd.’s 
sales  records  and  determined  that  the 
shipping  release  date  is  the  “date  of 
sale.’’  Prices  and  quantities  are  not  set 
until  the  shipping  release  date.  As  CMP 
Ltd.’s  date  of  sale  reporting 
methodology  was  verified,  we 
recommend  accepting  the  date  of  sale  as 
reported  in  the  sales  response. 

The  two  cases  cited  by  petitioners  in 
support  of  their  argument.  Electrolytic 
Manganese  Dioxide  from  Greece,  54  FR 
8771,  8775  (March  2, 1989)  (final 
determination)  and  Sweaters  Wholly  or 
in  Chief  Weight  of  Man-Made  Fiber  from 
the  Republic  of  Korea  [Sweaters  from 
Korea),  55  FR  32659,  32670  (August  10, 
1990)  (final  determination)  are  very 
different  from  the  present  case.  In  those 
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cases  the  Department  did  not  consider 
the  internal  sales  document  date  to  be 
the  date  of  sale  because  no  agreement 
had  been  reached  at  that  point  between 
the  respondent  and  the  customer  with 
respect  to  price  and  quantity,  as 
evidenced  by  other  documents  and 
circumstances.  CMP  Ltd.’s  shipping 
release  date  is  the  date  that  the  prices 
and  quantities  are  agreed  upon  with  the 
customer. 

Dofasco,  Inc. 

Comment  19:  Petitioners  contend  that 
the  Department  must  include  Dofasco’s 
U.S.  sales  of  secondary  merchandise  in 
its  dumping  margin  calculation  because 
(i)  they  are  representative  of  Dofasco’s 
selling  practices;  (ii)  their  exclusion 
would  artificially  and  substantially 
reduce  Dofasco’s  dumping  margins;  and 
(iii)  they  can  be  accurately  and  fairly 
compared  to  Dofasco’s  home  market 
sales  of  secondary  products.  Petitioners 
argue  that  Dofasco  provided  the 
Department  with  data  concerning  its 
secondary  merchandise  that  it  knew  to 
be  inaccurate,  and  ask  that  the 
Department  apply  BIA  to  Dofasco’s  sales 
of  seconds. 

Dofasco  contends  that  the  Department 
correctly  excluded  from  its  preliminary 
dumping  analysis  those  secondary 
roducts  for  which  Dofasco  did  not 
ave  complete  physical  characteristics. 
Because  Dofasco  does  not  or  cannot 
track,  and  therefore  record,  all  of  the 
physical  characteristics  of  its  secondary 
merchandise,  as  required  by  the 
Department  in  these  investigations  (see 
questionnaire  Appendix  V),  any 
comparison  of  selling  prices  based  on 
physical  characteristics  would  be 
inaccurate  due  to  the  lack  of  certain 
characteristics  upon  which  to  base  a 
comparison  of  the  merchandise. 
Furthermore,  Dofasco  states  that  even 
the  abbreviated  characteristics  reported 
by  Dofasco  were  inaccurate,  and 
recommends  that  the  Department  apply 
the  weighted  average  margin  calculated 
for  each  class  or  kind  of  merchandise  of 
Dofasco’s  sales  of  prime  merchandise. 

Department’s  Position:  We  agree  with 
respondent  that  it  did  not  and  could  not 
keep  records  on  all  of  the  physical 
characteristics  required  by  the 
Department  for  products  sold  as 
seconds,  i.e.  defective  products.  ’This 
was  verified  by  the  Department.  We 
note  that  where  Dofasco  could,  it 
provided  all  physical  characteristics, 
even  when  the  product  was  sold  as  a 
second,  e.g.,  “orphaned”  fium  its 
original  order  and  sold  to  a  difierent 
customer.  Additionally,  the  Department 
verified  that  secondary  merchandise  is 
not  sold  on  the  basis  of  the  physical 
matching  characteristics  required  by  the 


Department  which  Dofasco  could  not 
provide. 

Respondent  provided  a  concordance 
of  secondary  products  in  which  it 
matched  its  home  and  U.S.  market  sales 
based  on  three  physical  characteristics, 
thickness,  width,  and  “form”  for  hot- 
rolled  and  cold-rolled  steel,  and  four 
physical  characteristics,  thickness, 
width,  “form”  and  metallic  coating  for 
corrosion  resistant  steel.  Respondent 
was  able  to  consistently  report  these 
characteristics.  At  verification,  the 
Department  noted  that  documentation 
for  sales  of  secondary  products  reflect 
the  customer’s  requirements.  For  sales 
of  seconds,  the  customer  did  not  care 
about  those  characteristics  which 
respondent  was  imable  to  report,  and 
did  not  specify  them  in  ordering 
products.  Moreover,  if  a  customer,  for 
example,  wanted  cut  lengths,  but  did 
not  specify  exact  dimensions,  we  found 
Dofasco’s  documentation  to  reflect,  as 
accurately  as  possible.^e  customer’s 
demand. 

Respondent’s  contention  that  the 
abbreviated  characteristics  are 
“inacoirate,”  amounts  to  a  claim  that 
the  characteristics  or  specifications  for 
secondary  merchandise  are  less  precise 
than  the  more  extensive  and  more 
exacting  specifications  used  in  the  sale 
of  prime  steel  products.  However,  as  we 
have  noted,  customer  requirements  for 
secondary  products  are  not  as  precise. 
Thus,  model  matches  based  on  those 
characteristics  important  to  buyers  of 
secondary  merchandise  are  not 
inaccurate.  Indeed,  insofar  as  secondary 
merchandise  is  concerned,  given 
customer  requirements,  they  are  the 
most  appropriate  matching  criteria. 
Margins  which  result  horn  product 
comparisons  of  seconds  to  seconds 
would  neither  artificially  inflate  nor 
deflate  Dofasco’s  margins  for  the  sales  of 
its  prime  products.  Rather,  given  the 
significant  number  of  respondent’s  sales 
of  secondary  merchandise  into  the  U.S. 
market,  inclusion  of  this  secondary 
merchandise  in  our  analysis  more 
accurately  represents  respondent’s 
trade. 

Because  U.S.  sales  of  secondary 
merchandise  in  all  three  products  were 
significant,  and  because  respondent  was 
able  to  provide  a  concordance  which 
matched  sales  of  seconds  in  the  U.S. 
market  with  sales  of  seconds  in  the 
home  market  for  all  three  products,  we 
will  include  these  sales  in  our  dumping 
calculations  using  respondent’s 
concordance. 

Comment  20:  Respondent  contends 
that  the  Department  should  not  collapse 
Dofasco  and  Sorevco.  Dofasco  claims 
that  it  has  an  independent  relationship 
with  Sorevco,  that  it  has  no  operational 


control  over  Sorevco.  that  the  board  of 
directors  of  the  two  companies  are  not 
“interlocking,”  that  sales  offices  are 
separate,  that  the  two  companies  do  not 
share  marketing  information,  and  that 
the  two  companies  are  in  a  competitive 
situation.  Furthermore,  respondent 
contends  that  there  is  no  possibility  that 
production  could  shift  between  Dofasco 
and  Sorevco  since  both  companies 
produce  significantly  different  products. 

Petitioners  contend  that  in  keeping 
with  the  Department’s  standard 
practice,  the  Department  should  have 
collapsed  Dofasco  and  Sorevco,  because 
there  is  a  strong  possibility  of  price 
manipulation  l^tween  them. 

Department’s  Position:  We  verified 
Dofasco’s  claim  that  it  exercised  no 
control  over  Sorevco  during  the  period 
of  investigation.  We  found  good  reason 
for  believing  the  claim  that  it  did  not 
exercise  operational  control  vis-a-vis 
price  and/or  production  during  the 
period  of  investigation,  based  on 
information  relating  to  the  start  up  of 
the  company,  the  structure  of  the  sales 
and  marketing  force  of  the  company,  the 
composition  of  the  Board  of  Directors, 
and  the  degree  of  information  sharing 
and  competition  between  the  two 
companies. 

The  Department  does  not  merely  look 
for  historical  control,  but  also  for  the 
possibility  of  future  price  manipulation. 
Nihon  Cement  Co.  v.  U.S.,  Slip  Op.  93- 
80  (Crr  May  25, 1993).  See  also.  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan,  54  FR  48011  (1989).  Based 
on  the  significant  degree  of  ownership 
of  Sorevco  by  Dofasco,  the  existence  of 
consolidated  financial  statements,  the 
significant  transactions  between  the 
parties,  the  existence  of  similar 
production  facilities  with  respect  to  the 
galvanized  products  within  the  scope  of 
this  determination,  and  other  non¬ 
public  factors,  Dofasco  remains  in  a 
position  to  shift  production  between  the 
two  companies  so  as  to  circumvent 
dumping  tariffs.  Therefore,  we  have 
collapsed  these  two  parties  and  will 
instruct  the  Customs  Service  to  treat 
sales  by  Sorevco  as  equivalent  to  sales 
by  Dofasco. 

Comment  21:  Petitioners  object  to  the 
inclusion  of  a  customer-specific  rebate 
which  involves  the  lump  sum  payment 
of  a  certain  loan  prior  to  sales 
transactions  on  the  grounds  that  the 
field  in  which  the  rebate  was  reported 
combined  two  distinct  rebates, 
including  certain  rebates  which  are 
inconsistent  with  Dofasco’s  customary 
business  practices.  Petitioners  also 
contend  that  customers  who  receive  this 
rebate  have  not  been  identified,  and  that 
a  component  of  the  rebate  does  not  bear 
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a  reasonably  direct  relationship  to  any 
specific  sale. 

Respondent  contends  that  the  rebate 
in  question  was  correctly  reported  as  a 
competitive  rebate,  and  that 
respondent’s  reporting  of  the  gross  unit 
price  and  rebate  reflected  the  economic 
reality  of  the  transaction:  i.e.,  the  net 
price  paid  by  this  customer. 

Department’s  Position:  The 
Department  views  the  adjustment  to 
price  for  these  sales  not  as  a  rebate,  but 
as  a  circumstance  of  sale  adjustment. 
Without  the  provision  of  the  loan, 
respondent  would  have  lost  this 
customer’s  business.  The  payback  of  the 
loan  is  sales’  specific,  traceable  to  sales 
through  the  customers  who  received  the 
price  adjustment.  A  “rebate”,  as  defined 
in  Appendix  n,  page  2  of  the 
questioimaire  is  "a  return  of  monies, 
credit  against  monies  due  from  buyer,  or 
other  value  paid  or  credited  to  the  buyer 
at  some  time  after  the  buyer  has  been 
invoiced  or  has  paid  for  Uie 
merchandise  to  the  respondent  or  any 
affiliate.’’  Therefore,  we  will  disallow 
this  adjustment  to  price  as  a  rebate, 
since  the  monies  in  question  were 
provided  before  the  sales  transactions, 
but  allow  it  as  a  direct  selling  expense. 

Comment  22:  Petitioners  state  that  the 
Department  should  now  correct  its 
treatment  of  the  value-added  tax  that 
was  incorrectly  added  to  USP  in  the 
preliminary  determination. 

Department’s  Position:  In  the 
preliminary  determination,  the 
Department  inadvertently  added  the 
imputed  indirect  tax  to  gross  unit  price, 
when  this  tax  component  had  already 
been  included  by  respondent  in  its 
reporting  of  gross  unit  price.  We  have 
corrected  this  error  for  the  final 
determination.  See  treatment  of  tax  as 
discussed  in  Appendix  n  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Comment  23:  Petitioners  contend  that 
the  technical  service  expenses  should 
not  be  treated  as  a  direct  selling  expense 
in  the  U.S.  market  because  Dofasco  has 
not  related  such  expenses  to  specific 
markets  or  sales,  but  that  it  could  have 
done  so.  and  so  the  Department  should 
resort  to  BIA.  Respondent  contends  that 
technical  services  ex|}enses  were 
correctly  claimed  as  direct  selling 
expenses,  because  such  charges  were 
directly  tied  to  specific  customers  by 
tonnage  amount  involved,  and  that  the 
company’s  record  keeping  did  not  allow 
these  expenses  to  be  directly  tied  to 
sales.  R^pondent  further  states  that  in 
the  event  the  Department  determines 
that  technical  service  expenses  are  not 


directly  tied  to  sales,  it  should  treat 
these  expenses  as  indirect  selling 
expenses. 

Department’s  Position:  Respondent’s 
methodology  for  calculating  a  technical 
expense  rate  was  verified  and 
appropriately  accounts  for  the  exp>enses 
incurred.  However,  in  the  sales  data 
bases,  the  rate  was  allocated  to  all  sales 
in  both  markets,  rather  than  being 
limited  to  specific  customers,  sales  or 
groups  of  sales,  'rherefore,  the 
Department  will  treat  the  technical 
service  expense  as  an  indirect,  rather 
than  as  a  direct  selling  expense. 

Comment  24:  Dofasco  aiigues  that  it 
properly  excluded  from  reported  CX3P 
and  CV  retirement  and  restructuring 
costs  reported  on  its  1992  financial 
statements.  Dofasco  claims  that  these 
items  are  a  cost,  but  not  a  part  of  its  cost 
of  production,  as  they  do  not  relate  to 
the  production  of  the  goods  sold  during 
the  period  of  investigation. 

Petitioners  argtfe  that  the  losses  on 
restructuring  are  ordinary  expenses 
borne  by  the  entire  corporation,  and 
should  be  included  as  part  of  its  COP 
andCV. 

Department's  Position:  *1110  company 
expensed  the  early  retirement  and 
restructiiring  costs,  net  of  the  gain  from 
its  sale  of  BeachviLime,  in  its  1992 
fiscal  year.  Although  the  company 
contends  that  these  costs  should  not  be 
included  for  piuposes  of  the 
antidumping  law,  we  note  that  the  costs 
were  taken  as  a  charge  to  income  during 
the  POI’s  fiscal  year.  As  such,  these 
costs  must  be  borne  in  this  fiscal  year. 
Dofasco  has  not  demonstrated  that  the 
costs  do  not  relate  to  the  subject 
merchandise.  Because  the  Department 
includes  all  costs  which  relate  to  the 
subject  merchandise,  we  included  the 
early  retirement  and  restructuring  costs 
in  the  calculated  COP/CV.  We  have 
offset  these  costs  by  the  BeachviLime 
gain  because  BeachviLime  provided 
inputs  used  in  manufacturing  the 
subject  merchandise. 

Comment  25:  Dofasco  argues  that  it 
properly  determined  that  related  party 
purchases  from  BeachviLime  for  COP 
and  CV  purposes  should  be  valued  at 
actual  cost,  not  transfer  price,  because 
Dofasco  was  unable  to  provide  evidence 
that  the  transfer  prices  fairly  reflected 
the  amount  usually  realized  in  sales  in 
the  market  under  consideration.  For 
Wabush,  Dofasco  contends  that  the  use 
of  transfer  prices  are  not  valid  because 
of  the  arrangement  Dofasco  has  with 
Wabush.  Additionally,  Dofasco  claims 
that  it  correctly  calculated  the  costs  of 
related  party  purchases  from 
BeachviLime  and  Wabush. 

Petitioners  contend  that  the 
Department  should  reject  Dofasco’s 


submitted  cost  of  manufacturing  for 
materials  purchased  from  its  related 
parties  BeachviLime,  Guelph  Dolime, 
and  Wabush,  and  resort  to  BIA.  These 
submitted  costs  contained  numerous 
errors,  and  were  based  on  estimates 
rather  than  actual  costs. 

Department’s  Position:  The 
Department  agrees  that  the  transfer  price 
of  related  party  purchases  must  be 
recalculated.  Dofasco  reported  the 
actual  COP  of  Wabush ’s  input  because 
it  claims  there  is  no  transfer  price  as 
evidenced  by  its  partnership  agreement 
with  Wabush.  Generally,  where 
respondents  own  50%  or  less  of  related 
companies,  the  Department  uses  the 
transfer  price  for  valuing  inputs  from 
the  companies.  In  reporting  the  actual 
COP  of  the  input.  Dofasco  eliminated 
profit  it  received  from  Wabush. 

Therefore,  the  Department  has 
recalculated  a  transfer  price  by  adding 
the  profit  back  to  the  COP,  after  making 
an  adjustment  for  depreciation. 

In  situations  where  suppliers  are  more 
than  50%  owned,  for  COP  purposes,  the 
Department  uses  the  actual  costs  of  the 
input  obtained  from  the  related  party.  In 
contrast,  in  computing  CV.  the 
Department  may  use  transfer  prices  for 
valuing  transactions  unless  the  transfer 
price  is  less  than  the  COP  or  not 
reflective  of  market  value.  See  Section 
773(e)  (2)  and  (3).  Accordingly,  for  the 
input  provided  by  the  related  supplier 
of  which  Dofasco  owned  more  than 
50%,  we  revised  Dofasco’s  submitted 
costs  to  reflect  transfer  price  in 
calculating  CV. 

Comment  26:  Petitioners  assert  that 
Dofasco  incorrectly  oftset  interest 
expense  with  income  not  deemed  to  be 
interest  income  generated  from  short¬ 
term  investments. 

In  response  to  the  Department’s  COP/ 
CV  questionnaire,  Dofasco  offset 
corporate  interest  expenses  by  short¬ 
term  interest  income  related  to  the 
ordinary  operation  of  the  company. 
'Therefore,  the  Department  should  ^ 
conclude  that  Dofasco  correctly  reported 
its  net  interest  expense  for  the  COP  and 
CV. 

Department’s  Position:  We  agree  with 
petitioners.  At  verification,  Dofasco 
failed  to  demonstrate  that  its  reported 
intere.st  income  was  short-term  in  nature 
and  was  generated  from  operations. 
Accordingly,  we  disallowed  interest 
income. 

Comment  27:  Petitioners  argue  that 
the  Department  should  not  allow 
Dofasco  to  reduce  its  cost  of 
manufacturing  by  an  amount  relating  to 
a  “prior  year’s  mimicipal  tax 
reassessment  credit,”  because  income 
related  to  prior  years  does  not  comprise 
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part  of  the  manufacturing  costs  for  the 
period  under  investigation. 

Dofasco  argues  that  it  correctly 
classified  its  sundry  cost  of  sales  as 
either  cost  of  manufacture  or  general 
and  administrative  ei^nses. 

Department’s  Position:  Dofasco 
included  certain  items  including  the  tax 
reassessment  credit  in  cost  of  sales 
which  are  more  appropriately 
considered  general  or  non-operating 
items.  Regardless  of  whether  the  credit 
should  be  included  or  excluded,  we 
have  made  no  adjustment,  because  the 
impact  on  CX)P  is  negligible. 

IPSCO,  Jnc. 

Comment  28:  In  the  hot-rolled 
investigation,  IPSCX)  submitted 
alternative  model  matches  for  “similar'* 
products  which  di^r  from  the  matches 
which  result  frt>m  an  application  of  the 
Department’s  model  match  hierarchy. 
IPSCO  contends  that  the  Department’s 
hierarchy  was  constructed  with  large, 
integrate  steel  companies  in  mind. 

This  causes  U.S.  sales  of  a  “commodity 
product”  to  be  compared  to  home 
market  sales  of  “a  niche  product  that 
commanded  a  premium  price.”  IPSCO 
argues  that  the  hierarchy  results 
therefore  violate  19  U.S.C.  1677(16)(6) 
because  the  hierarchy’s  matches  are 
neither  “approximately  equal  in 
commercial  value”  nor  “like  in  the 
purposes  for  which  used.”  To  correct 
these  perceived  deficiencies,  IPSCO 
assigned  greater  weight  to  the  “edge” 
characteristic,  which  it  argues  has  a  far 
greater  impact  on  its  production 
processes  and  product  applications  and 
value  than  other  characteristics,  to 
arrive  at  its  reported  matches. 

Petitioners  argue  that  the  IPSCO 
methodology  is  a  difmer-minimizing 
deviation  from  the  Department’s 
questionnaire,  which  was  incorrectly 
accepted  by  the  Department  for  the 
preliminary  determination.  Petitioners 
contend  that  the  Department,  rather 
than  interested  parties,  should  make  the 
determination  as  to  what  “similar” 
characteristics  are  of  the  most 
significance.  Petitioners  state  that  the 
ten  characteristics  listed  in  the 
'  Department’s  model  match  hierarchy 
ensure  that  what  constitutes  the  most 
similar  merchandise  will  also  be  of 
approximately  equal  commercial  value 
and  similar  use. 

Department’s  Position:  Insofar  as  both 
petitioners  and  IPSCO  contend  that  for 
the  preliminary  determination  the 
Department  accepted  IPSCO’s  proposed 
mt^el  matching  methodology,  the 
preliminary  determination  Concurrence 
Memorandum  makes  clear  that  we 
merely  selected  the  match  with  the 
lowest  absolute  value  difrner  in  order  to 


correct  the  computing  problem  posed  by 
IPSCO’s  presentation  of  more  than  one 
home  market  control  number  for  any 
given  “similar”  U.S.  control  number. 

This  does  not  constitute  Department 
acceptance  of  IPSCO’s  methodology. 

Hie  Department’s  model  match 
hierarchy  was  developed  to  ensure 
matches  of  the  greatest  possible 
similarity  (rega^less  of  the  nature  of  the 
producing  company),  thereby  satisfying 
the  statutory  and  pre(»dentim  standards 
cited  by  IPSCO.  llie  hierarchy’s 
development  was  based  on  the 
Department’s  experience  in 
administering  several  steel  import 
agreements  and  consideration  of 
interested  party  comments  on  a 
proposed  hierarchy  for  these 
investigations.  IPSCO  did  not  submit 
any  comments  on  the  model  match 
hierarchy.  The  criteria  were  selected  in 
order  to  reflect  equal  commercial  value. 
Additionally,  the  hierarchy  represents 
one  of  the  streamlining  steps  which  the 
Department  has  adopted  in  order  to 
make  the  task  of  completing  nineteen 
simultaneous  flat-rolled  steel 
investigations  possible  within  the 
statutory  time  frames.  Courts  have 
consistently  held  that  it  is  the 
Department,  rather  than  respondents, 
which  have  the  responsibility  for 
selecting  appropriate  matching  criteria. 
See,  Timken  Company  v.  United  States, 
630  F.  Supp.  1327  (OT 1986);  United 
Engineering  and  Forging  v.  United 
States,  779  F.  Supp.  1375  (OT  1991) 
afpd  without  opinion  92-1489  (Fed.  Cir. 
1^3).  To  examine  individual  company 
analyses  of  the  comparability  of  several 
individual  products  would  not  only  be 
impractical,  but  also  would  render  the 
entire  hierarchy  meaningless  and 
inconsistent  in  application.  Finally,  we 
note  that  the  matches  resulting  from  the 
hierarchy  to  which  IPSCO  objects  fall 
within  the  Department’s  20%  difrner 
safety  net,  ensuring  that  we  compare 
men^andise  of  “approximately  equal 
commercial  value.”  Accordingly,  in 
order  to  ensure  consistency  among  all 
hot-rolled  steel  investigations,  we  used 
the  match  resulting  from  application  of 
the  Department’s  hierarchy. 

Comment  29:  IPSCO’s  further 
manufacturing  response  indicates  that  it 
produces  eighteen  off-specification 
products  at  Paper  Cal  and  ISI.  IPSCO 
argues  that  these  products  should  not  be 
included  in  the  margin  analysis  because 
they  are  “clearly  atypical”  of  IPSCO’s 
overall  company  performance.  IPSCO 
notes  that  it  is  not  in  business  to 
produce  such  products,  and  that  to 
preserve  the  “fairness”  of  the  dumping 
analysis,  the  Department  should  base 
IPSra’s  margin  exclusively  on  prime 
material.  IPS^CO  states  that  the 


Depcutment  has  consistently  excluded 
defective/ofl-spedfication  products. 
Additionally,  IPSOO  notes  that 
exclusion  would  only  affect  ofl- 
spedfication  products  resulting  from 
further  manufaduring  operations,  and 
would  not  exclude  any  imported  hot- 
rolled  coil  subjed  to  the  investigation. 

Petitioners  note  that  off-spedncation 
material  is  an  unavoidable  offshoot  of 
IPSCO’s  further  processing  of  coil  into 
prime  produds,  and  is  therefore  not 
atypical  of  IPSCO’s  selling  practices. 
Petitioners  further  note  that  the  IPSCO, 
Jnc.  V.  United  States,  714  F.  Supp.  1211 
(QT 1989).  ruling  mentioned  aoove 
establishes  requirements  to  determine 
the  drcumstances  in  which  U.S.  sales 
may  be  determined  “atypical”  and  that 
IPSiCO  did  not  attempt  to  show  that  any 
of  these  requirements  applied.  Finally, 
petitioners  note  that  the  sales  volumes 
reported  by  IPSCO  for  ofl^specification 
products  have  repeatedly  been  revised. 

Department’s  Position:  As  the  volume 
of  secondary  merchandise  was  a  small 
portion  of  sales  and  is  not  representative 
of  IPSCO’s  overall  sales,  they  were 
excluded  from  the  Department’s 
analysis. 

Our  dte  to  OCTG  at  the  preliminary 
determination  was  inapposite  with 
resped  to  this  issue  (OCTG  matched  off- 
specification  products  to  off- 
spedfication  produds  in  both  markets, 
while  this  case  involves  off- 
spedfication  produds  in  the  U.S. 
market  only).  In  this  case,  the  ofl- 
spedfication  produds  are  distressed 
merchandise  which,  although  inevitably 
generated  during  the  course  of  IPSCO’s 
manufaduring  process,  is  sold  in  very 
small  quantities.  The  instant  case  is 
similar  to  the  situation  in  Silicon  Metal 
From  Argentina,  56  FR  37891, 37897 
(August  9, 1991)  (final  determination)  in 
that  this  case  features  limited  quantities 
of  ofl’-spedfication  material.  We  note 
that  IPSCO  has  consistently  maintained 
its  reported  percentage  of  ofl- 
specification  products  at  a  small 
percentage  of  U.S.  sales,  and  that 
petitioners’  concern  regarding  changing 
underlying  data  applies  to  small 
changes  to  the  total  reported  volume 
and  value  of  subjed  merchandise,  not 
the  percentage  of  off-specification 

Eroduds.  Additionally,  we  note  that 
ot-rolled  carbon  steel  further  processed 
into  off-spedfication  pipe  in  the  home 
market  is  not  subjed  to  the 
investigation.  Accordingly,  there  are  no 
matches  for  these  products  in  the  home 
market.  As  IPSCO’s  production  of  off- 
spedfication  produds  is  excludable  as 
per  the  Department’s  dedsion  on 
treatment  of  secondary  merchandise  in 
these  investigations  (See  Appendix  II. 
Final  Determination  of  Sales  at  Less 
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Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina),  we  excluded  off- 
specification  products  from  the  margin 
analysis. 

Comment  30:  Petitioners  note  that  the 
physical  characteristic  Introduced  by 
IPSCO  in  the  Product  Specification 
computer  field  which  distinguishes 
steel  plate  cut-to-length  from  a  coil  from 
steel  plate  which  has  never  been  coiled 
(discrete  plate),  was  not  identified  by 
the  Department  in  the  model  matching 
hierarchy  and  therefore  represents  a 
new  characteristic.  Petitioners  note  that 
the  Department's  clarification  to 
Appendix  V  of  the  questionnaire  rules 
out  new  characteristics  by  stating  that 
“other  physical  characteristics  NOT 
identified  in  our  list  of  criteria  are  not 
relevant  for  the  purposes  of  our 
analysis.”  Petitioners  contend  that  the 
Department,  and  not  interested  parties, 
makes  the  determination  as  to  what 
constitutes  the  most  appropriate 
matches. 

IPSCXl  contends  that  the  Department’s 
questionnaire  required  that  IPSCO 
respond  to  every  field  in  the  database 
and  that  it  placed  in  the  Product 
Specification  field  what  it,  based  on  its 
invoices  and  sales  literature,  clearly 
regards  as  a  key  physical  characteristic 
or  “specification.”  IPSCO  claims  that 
there  are  “significant”  cost,  value,  and 
use  differences  between  steel  plate  cut- 
to-length  from  coil  and  discrete  plate. 
IPSCO  argues  that  the  Department  has 
“no  authority  to  disregard  fundamental 
difierences  in  production  process  and 
physical  properties  in  determining 
whether  two  products  are  identical  for 
model  match  purooses.” 

Department's  Position:  We  agree  with 
petitioners,  in  part.  There  are  certain 
terms  which  are  considered  universal  in 
the  steel  industry  (e.g.,  “specification”) 
and  are  included  in  standard  industry 
handbooks,  (e.g.,  1987  Annual  Book  of 
ASTM  Standa^s,  Section  I,  Iron  and 
Steel  Products,  Volume  1.03,  Steel- 
Plate,  Sheet,  Strip,  Wire,  the  ASTM 
Handbook).  We  note  that  the  ASTM 
Handbook  clearly  identifies 
“specifications”  to  be  the  complete 
standards  for  a  particular  product,  such 
as  “A-570.”  In  other  words, 
“specification”  is  a  term  of  art  in  the 
steel  industry,  and  it  was  reasonable  for 
the  Department  to  expect  that  all  steel 
producers  would  be  familiar  with  the 
term.  We  further  note  that  IPSCO’s 
September,  3, 1992,  Section  A 
questionnaire  response  at  Exhibit  VI, 
page  four,  lists  several  ASTM 
designations,  indicating  that  IPSCO  is 
familiar  with  the  ASTM  meaning  of  the 
term  “specification.”  Accordingly,  it 
was  clear  from  the  questionnaire  what 


the  Department  was  requesting  in  the 
product  specification  computer  field. 

For  certain  specifications  of  steel,  there 
are  additional  distinctions  referred  to  as 
“grades,”  which  the  Department 
request^  be  reported  in  the  product 
grade  field,  and  which  are  clearly 
broken  out  as  sub-categories  in  certain 
ASTM  specifications  (see  ASTM 
Handbook,  page  386,  section  1.1.2).  For 
example,  IPSCO’s  Section  A  response 
includes  a  list  of  “Grade  Codes.”  For 
Grade  A570,  IPSCO  lists  four 
subcategories  which  are  considered, 
throughout  the  industry,  to  mean 
“grades.”  In  fact,  IPSCO’s  inclusion  of 
the  “GR”  prefix  before  the  exact  grades 
and  the  presence  of  several  ASTM 
product  specifications  on  IPSCO’s  list  of 
“grade  codes”  further  confirms  that 
IPSCO  must  be  familiar  with  the 
distinctions  sought  in  the  Department’s 
questionnaire.  In  addition,  IPSCO’s 
proposed  “specifications”  are  clearly 
not  the  type  of  chemical  and  mechanical 
product  characteristic  sought  in  the 
product  specification  and  product  grade 
computer  fields.  Rather,  IPSCO’s 
addition  is  a  physical  characteristic, 
which  not  only  was  adequately  captured 
in  the  Department’s  thickness  and  width 
categories  (i.e.,  certain  width  and 
thickness  categories  are  mutually 
exclusive  and  thereby  address  IPSCO’s 
concern),  but  also  which  was  excluded 
by  the  Diepartment’s  clarification  to 
Appendix  V.  Finally,  IPSCO’s  addition 
would  be  the  second  of  ten 
characteristics  in  the  product-matching 
hierarchy.  For  the  first  characteristic, 
IPSCO  assigned  all  of  its  plate  to  the 
same  quality  group.  In  effect,  IPSCO’s 
introduction  of  the  new  characteristic 
assumes  the  highest  level  in  the  model¬ 
matching  hierarchy.  If  the  Department 
were  to  accept  DPSCXD’s  meth^ology, 
the  new  characteristic’s  position  in  the 
hierarchy  would  inevitably  lead  to  a 
number  of  matches  difierent  from  those 
intended  by  the  Department. 
Accordingly,  the  Department  rejected 
the  data  reported  by  IPSCO  in  the 
product  sp^fication  field. 

For  further  comment  on  the  issue  of 
model  matching,  see  our  response  to 
Comment  28. 

As  the  Department  had  the 
information  necessary  to  correct  this 
error  and  as  the  correction  would  not 
require  a  complete  reconcordance  of 
IPSCO’s  data,  we  removed  the  efiect  of 
the  information  contained  in  the 
product  specification  category.  The 
Department  identified  those  home 
market  control  numbers  for  which  the 
product  specification  was  a 
distinguishing  characteristic,  and 
collap^  these  incorrectly  separated 
home  market  control  numbers  and 


matched  the  collapsed  control  numbers 
to  the  appropriate  U.S.  control  number. 

Comment  31:  Petitioners  argue  that 
the  number  of  discrepancies  found  at 
verification  at  Paper  Cal  “undermines 
the  reliability”  of  Paper  Cal’s  sales  data 
and  that  BIA  should  be  applied  to  all  of 
Paper  Cal’s  sales  as  a  result,  in 
accordance  with  past  practice  and 
precedent.  These  errors  include:  Eight 
invoices  on  which  subject  merchandise 
was  not  reported;  one  reported  sale  of 
further  manufactured  steel  plate 
merchandise  which  the  Department 
previously  excluded  from  the 
investigation  as  it  represented  a  small 
percentage  of  IPSCO’s  business;  a 
misreporting  of  the  level  of  trade  for  one 
U.S.  customer;  one  sale  in  which  the 
thickness  was  misreported  which  led  to 
the  wrong  U.S.  control  number  selection 
for  a  home  market  match;  the  possibility 
of  misreported  U.S.  control  number 
selection  because  Paper  Cal  on  occasion 
fills  orders  for  mill  edge  coil  with  slit 
edge  coil  or  vice  versa;  and  the  fact  that 
estimates  were  used  to  determine  three 
of  the  product  characteristics  for  source 
coils  of  the  cover  sheets  sold  in  the  U.S. 
market.  Petitioners  argue  that  the 
estimates  were  developed  on  an 
inconsistent  basis  and  that  IPSCO 
provided  no  evidence  that  the  estimates 
were  based  on  actual  data. 

IPSCO  contends  that  these 
deficiencies  are  minor,  that  the  errors, 
and  the  appropriate  corrections,  were 
verified  at  Paper  Cal  and  that  most  of 
these  errors  have  been  corrected. 

Department's  Position:  These  errors 
were  not  so  numerous  and  so  significant 
that  the  underlying  reliability  of  the 
Paper  Cal  response  is  in  question.  The 
Department  has  responds  to  those 
errors  not  corrected  as  a  result  of  our 
April  28, 1993  letter  by  applying  BLA  to 
the  U.S.  sales  which  were  unreported  as 
these  products  were  in-scop>e 
merchandise.  As  BIA,  we  have  used  the 
highest  non-aberrant  transaction 
calculated  margin.  For  the  one  sale  with 
the  misreported  thickness,  the  issue  is 
moot  because  the  product  in  question  is 
an  off-specification  product  and  has 
been  excluded.  As  IPSCO  maintains  no 
information  on  the  edge  of  the 
merchandise  shipped  to  the  customer,  it 
used  the  only  information  it  had 
available,  which  was  duly  verified.  ’The 
Department  used  this  data  for  final 
margin  calculations.  As  the  rejects  were 
eliminated  from  IPSCO’s  final  margin 
analysis,  the  issue  of  physical 
characteristics  for  these  products  is 
moot.  IPSCO  corrected  the  level-of-trade 
error  and  removed  the  further 
manufactured  plate  sale  in  its  May  6, 
1993,  submission  as  requested  by  the 
Department. 
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Comment  32:  Petitioners  note  that  for 
one  sale  examined  at  verification,  the 
freight  rate  reported  in  IPSCXD’s 
quc^onnaire  response  was 
substantially  above  the  actual  freight 
rate  reported  on  the  shipping 
dociunents.  Petiticmers  further  note  that 
the  Department  foimd  during 
verification  that  the  reported  amounts 
differed  from  the  amounts  billed  by  the 
freight  carriers.  Petitioners  argue  that  as 
the  freight  rates  which  IPSOO  charged 
its  customers  were  different  from  the 
rates  charged  to  IPSCX)  by  the  frei^t 
carrier,  the  Department  should  either 
deny  an  adpistment  for  freight  in  the 
home  marlf^  or  use  BIA  on  inland 
freight 

IPSOO  argues  that  the  misreported 
rate  in  the  ^es  trace  was  the  result  of 
a  clerical  error  based  on  metric/imperial 
conversion  that  was  verified  and 
corrected  in  its  revised  computer  tape 
submitted  May  6, 1993.  IPSOO  argues 
that  the  differences  in  actual  and 
reported  freight  expenses  were 
“minute.”  IPSOO’s  October  20, 1992, 
sales  response  indicates  that  this  minor 
difference  resulted  from  IPSOO’s 
practice  of  charging  the  customer  for 
might  based  on  a  quote  from  the  carrier 
at  the  time  the  order  is  placed. 

Department's  Position:  The  clerical 
error  found  in  the  sales  trace  cited  by 
petitioners  was  isolated  and,  therefore, 
not  so  significant  that  the  underlying 
acceptability  of  the  freight  expense  mta 
was  in  que^on.  IPSOO  has  corrected 
this  error  at  the  Department’s  request  on 
May  6, 1993.  The  Department  examined 
the  pattern  of  freight  variance  during 
verification  and  determined  that  the 
variance  was  small  and  that  IPSOO  had 
consistently  underreported  the  freight 
expense  in  the  home  maricet  *rhis  error 
worked  to  IPSOO’s  disadvantage  so  the 
danger  that  this  error  is  self-s^ing  is 
eliminated.  As  the  method  for  reporting 
freight  expense  was  verified  and  the 
variwce  had  the  effect  of  reducing 
IPSOO’s  claimed  adjustment  for  home 
market  freight  expenses,  we  accepted 
the  home  market  freight  expenses  as 
reported  in  the  sales  response. 

Comment  33:  Petitioners  contend  that 
for  a  number  of  home  mari^et  sales 
where  the  payment  terms  were  coded 
“Net  30  Days”,  a  cash  discount  was 
inconsistently  deducted  from  the  sale. 
In  addition,  for  one  sale  examined  at 
verification,  the  cash  discoimt  reported 
was  substantially  above  the  actual  cash 
discount  calculated  from  actual  invoice 
and  payment  data.  They  argue  that  the 
data  reported  for  payment  terms  is 
’’wholly  unreliable”  and  that  the 
Department  should  deny  an  adjustment 
frv  cash  discounts  in  the  home  mariiet. 


IPSOO  argues  that  the  difference 
between  the  reported  and  actual 
discount  was  tne  result  of  a  clerical 
error  and  does  not  indicate  that  the  data 
reported  for  payment  terms  and  cash 
discounts  is  unreliable.  IPSOO  argues 
that  the  Department  verified  during  the 
sales  verification  that  IPSOO  has 
customers  who  receive  discoimts  that 
are  different  from  the  reported  data  for 
the  payment  terms. 

Department’s  Position:  The 
Department  confirmed  at  verification 
that  the  single  identified  instance  of 
overreporting  of  a  cash  discount  was  the 
result  of  a  cl^cal  error  and  gave  IPSOO 
the  opportimity  to  correct  its 
submi^on  to  report  the  correct  value 
for  the  cash  discount  IPSOO  submitted 
the  revised  data  on  May  6, 1993.  The 
Department  uses  discounts  and  rebates 
whenever  it  can  verify  that  they  were 
offered  and  paid.  See,  Antifriction 
Bearing  and  Parts  Thereof  From  The 
Fedenu  Republic  of  Germany,  et  aL,  56 
FR  31692, 31717  (July  11, 1991)  (final 
results).  The  Department  verifi^ 
original  source  documentation  advising 
the  customer  of  the  availability  of  the 
discount  Because  we  verified  the 
payment  of  a  cash  discount  listed  on  the 
invoice  and  in  the  questionnaire 
response,  any  denial  of  IPSOO’s  claimed 
caw  discoimts  based  on  this 
inconsistency  alone  would  be 
unreasonable  and  speculative. 

Therefore,  we  accepted  IPSOO’s  claimed 
home  market  adjustment  for  cash 
discoimts. 

Comment  34:  Petitioners  argue  that 
IPSOO’s  home  market  credit  expense  is 
flawed  in  three  ways  and  should  be 
recalculated.  First,  they  claim  that 
IPSOO  made  no  credible  effort  to 
provide  the  information  which  would 
allow  the  Department  to  reduce  the 
home  market  credit  expense  in 
connection  with  partial  payments. 
Second,  petitioners  claim  that  the 
IPSOO’s  practice  of  using  the  date  of  a 
credit  note  for  any  given  transaction  as 
the  date  of  payment  is  “wholly 
inconsistent  vrith  the  law  and  the 
Department’s  practice.”  Further,  they 
state  that  sales  documentation  gathered 
by  the  Department  at  verification 
demonstrates  that  IPSOO  miscalculated 
the  credit  period.  Third,  petitioners  note 
that  IPSOO’s  formula  for  calculating 
home  market  credit  expense  used  gross 
unit  price,  rather  than  a  discount-net 

Srice.  As  a  result  of  these  perceived 
aws,  petitioners  suggest  that  the 
Department  either  deny  the  adjustment 
entirely  or  employ  the  shortest  credit 
period  reporteo  for  any  sale  as  BIA. 

IPSOO  Indicated  that  its 
recordkeeping  system  does  not  pmnit  it 
to  distinguish  between  receipt  of  partial 


payments  on  the  (me  hand,  and  receipt 
of  final  poymoits  for  pri(»^justed 
invoi(»s  on  the  other.  Additionally. 
IPSOO  states  that  BIA  is  unjustified  in 
this  case  because  the  Department  did 
not  reipiert  that  IPSOO  provide  any 
further  information  cm  these  issues  and 
because  the  frecpiency  of  partial 
payments  is  greater  in  the  U.S.  market 
than  in  the  home  market  IPSOO  notes 
that  it  used  both  final  payment  date  and 
the  gross  price-based  croi^t  formula  in 
both  the  U.S.  and  home  markets,  and 
that  any  re(»l(nilatian  done  to  one  side 
must  be  done  on  the  othw. 

Department’s  Position:  We  agree  nvith 
respimdents,  in  part  Because  jPSOO’s 
records  simply  do  ncrt  allow  it  to  report 
partial  payments  (see  sales  verificatiim 
report  paw  12),  IPSOO  carmot 
reasonably  be  reipiired  to  present  this 
infrwmation.  Petitioners’  cite  to 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  54  FR  18992, 19052  (May  3, 
1989)  is  inapposite  because  in  that  case 
the  Department  accepted  a  respimdent’s 
volunteered  and  verified  subniissicm  of 
partial  payment  informaticm  for  use  in 
calculating  U.S.  credit  expenses;  the 
Department  did  not  require  submission 
of  this  information.  Although 
petitioners  (ate  (me  anomalous  instance 
in  IPSOO’s  response  where  the  reported 
payment  date  did  not  match  the  credit 
note  issuance  date,  neither  the 
verification  report  nor  the  petitioners 
cite  any  further  ocmnrences  of  this 
situation.  Ac(X)rdingly,  we  did  not  aher 
IPSOO’s  retried  cr^t  expense  based 
on  either  of  these  rationales.  However, 
because  IPSOO  calculated  credit 
inclusive  of  (lis(x>unts,  we  re(xd(ailated 
the  expense  by  excluding  (lis(»unts  in 
both  the  U.S.  and  home  mariiets  as 
required  by  our  standard  practice  as 
discussed  In  Sulfur  Dyes  Including 
Sulfur  Vat  Dyes  from  India,  58  FR  11835 
(March  1, 1993)  (final  determination). 

Comment  35:  ^titioners  note  that 
under  a  certain  rebate  scheme,  IPSOO 
pays  rebates  to  a  customer  at  a  fixed  rate 
for  puridiases  totalling  less  than  an 
annualized  tonnage  and  another  rate  for 
additional  tonnage  purchased. 
Petitioners  argue  that  IPSCO  in(x>rrectly 
calculated  and  allimated  these  rebates 
be(»use  IPSCO  determined  the  amount 
of  rebates  on  the  basis  of 
approximations  as  opposed  to  readilv 
available  actual  sales  information.  Also, 
petitioners  claim  that  IPSCO  incorrectly 
included  purchases  to  certain  affiliates 
of  the  (xistomer  not  subject  to  the  rebate. 
Petitioners  re(x>mmend  that  the 
Department  reduce  the  amount  of  the 
rebate  from  the  “speculative”  amount  to 
the  “actual”  amount 
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Additionally,  petitioners  note  that 
IPSCX)  reduced  tne  amount  of  rebate 
payable  to  this  customs  by  the  amount 
of  interest  charges  due  on  invoices 
outstanding  over  45  days.  Petitioners 
recommend  that  the  Department  shoidd 
replace  the  imderstated  total  interest 
charge  with  a  BIA  figure. 

IPSGO  notes  that  at  the  time  it 
submitted  the  responses,  it  did  not  have 
year-end  information  available  to  it 
IPSGO  also  notes  that  it  paid  the  rebates 
on  a  quarterly  basis,  which  the 
Department  verified.  IPSGO  indicates 
that  the  rebate  was  applicable  to  all 
affiliates  of  this  customer,  not  )ust  those 
specifically  listed  by  petitioners.  IPSGO 
states  that  it  cannot  segregate  the  impact 
of  the  interest  charge  dfeduction  on 
specific  product  groups.  IPSGO 
contends  that  Departmental  precedent 
supports  customer^pedfic  adjustments 
of  t^  nature.  Finally,  IPSGO  argues 
that  the  interest  formxila  was  not  only 

butaLo  verified  in  its  application. 

Department's  Position:  we  agree  with 
respondents.  With  respect  to  p^tioners* 
ch^e  that  IPSGO  basM  the  calculation 
of  the  rebate  due  to  this  customer  on 
approximated  data,  we  agree  with 
IPSGO  that  it  provided  the  data  it 
actually  used  to  calculate  the  rebate 
payable  for  the  first  and  second  quarters 
of  1992.  In  Porcelain-on-steel  Gooking 
Ware  fiom  Mexico,  55  FR  21061, 21062 
(May  22, 1090)  (final  determination  of 
administrative  review),  relied  on  by 
petitioners,  the  Department  determined 
that  reasonable  allocations  for  rebate 
e)n>enses  were  allowable  when  specific 
information  on  individual  sales  was  not 
available.  Gertain  Intemal-Gombustion, 
Industrial  Forklift  Trucks  from  Japan,  53 
FR  12522, 12571  (April  15, 1988)  (final 
determination),  also  dted  by  petitioners, 
is  not  relevant  here  as  it  refers  to  the 
reporting  of  interest  revenue 
adjxistments  as  a  part  of  credit  expense. 
IPSGO  pays  this  rebate  net  of  interest 
and  doM  not  maintain  records  of 
interest  receipts  separately.  The  only 
additional  information  IPSGO  could 
have  submitted  regarding  this  expense 
is  the  year-end  acorual  (^culations, 
which  not  only  would  not  have  been 
available  at  the  time  IPSGO  was 
completing  the  supplemental 
que^cmnaire,  but  also  would  have 
represented  new  factual  information  by 
the  time  it  could  have  been  submitted. 
The  letters,  calculation  worksheets,  and 
proof  list  product  entries  examined 
at  verification  make  dear  that  all 
affiliates  of  the  customer  are  eligible  for 
the  rebate  program. 

The  Department  verified  that  IPSGO 
books  the  rebate,  net  of  interest,  into  its 
proof  list  by  product  Additionally,  we 


note  that  IPSGO  provided  the  greatest 
level  of  produd-spedfic  information  it 
could  by  exdudii^  the  “HSS"  produd 
category  from  the  reported  rebate 
parent  Finally,  the  verification 
exmbit  clearly  explains  the  change  in 
interest  formula  for  the  second  quarter. 
As  a  result  we  did  not  alter  the  reported 
rebate. 

Comment  36:  Petitioners  note  that  for 
the  rebate  expenses  IPSGO  is  daiming 
in  the  home  market  for  one  customer, 
there  was  no  formal  agreement  for  the 
rebate,  and  the  expenses  were 
purportedly  the  result  of  post  sale  price 
negotiations.  Petitioners  mrther  note 
that  IPSCX)  has  indicated  that  this  rebate 
was  a  one  time  verbal  arrangement, 
which  was  not  antidpated  when  the 
sale  was  made.  As  a  result,  petitioners 
state  that  under  ciurent  Department 
practice  the  adjustment  should  be 
denied.  Petitioners  also  contend  that 
because  EPSCX)  has  indicated  that  the 
rebate  could  be  charaderized  as  “some 
form  of  price  nrotection  adjustment"  but 
did  not  proviM  an  adequate  explanation 
of  the  price  protection  arrangements  the 
adjustment  should  be  disallowed. 

IPSCX)  states  that  it  was  not  imusual 
during  1992  for  steel  companies  similar 
to  IPSGO  to  negotiate  post-sale  rebates 
or  other  such  price  adjustments. 

Further,  IPSGO  states  that  the  depressed 
steel  mari^et  in  1992  supports  its  daim 
that  the  timing  of  the  r^te,  which  it 
daims  was  reached  only  after  extensive 
nMotiation,  is  not  relevant. 

Adffitionally,  IPSCX)  claims  that  in 
previous  cases,  the  Department  has 
accepted  similar  post-sale  rebates  when 
they  were  found  acceptable  at 
verification.  Finally,  ffiSCX)  states  that 
the  label  “price  protection  agreement" 
should  have  no  bearing  because  IPSGO 
dearly  reported  the  payment  in 
question. 

Department’s  Position:  We  agree  with 
respondents,  in  part  Although  this 
rebate  does  not  conform  to  the 
Department’s  standard  for  rebates,  these 
expenses  are  classifiable  as  post-sale 
price  adjustments.  In  Antifriction 
Bearings  (Other  than  Tapored  Roller 
Bearings)  and  Parts  Thereof  from 
France,  57  FR  28360  28400-28402  0une 
24, 1992)  (final  results  of  review),  the 
Department  treated  post-sale  price 
adjustments  as  indired  selling 
expenses,  instead  of  dired  selling 
e)q>enses,  solely  because  the  adjustment 
was  not  tied  to  the  products  on  which 
th^  were  granted.  As  IPSGO  properly 
tied  the  price  adjustment  to  the 
products  on  which  it  was  granted,  and 
as  it  was  verified,  we  have  accepted  the 
price  adjustment  as  a  dired  selling 
expense. 


We  agree  with  petitioners  that  the 
Department’s  standard  practice  is  not  to 
accept  price  adjustments  instituted 
retroactively  after  the  filing  of  a  petition. 
However,  as  it  is  clear  from  the  evidence 
on  the  record  that  this  adjustment  was 
made  before  the  June  30, 1992  filing  of 
the  petition,  timhig  is  not  an  issue. 

Comment  37:  Petitioners  contend  that 
IPSGO  failed  to  report  indired  selling 
expenses  appearing  on  lEI’s  finandal 
Records.  Admtionally,  petitioners  point 
to  two  differing  figures  and  state  that  the 
Department  discovered  at  verification 
that  the  value  used  in  IPSGO’s 
calculation  of  indired  selling  expenses 
paid  out  of  lEI  and  attributed  to  ISI  and 
Paper  Gal  had  been  understated. 
Petitioners  remiest  that  the  Department 
corred  both  of  these  errors  in  the  final 
determination. 

IPSGO  states  that  it  did  not  report 
certain  selling  expenses  because  they 
were  attributable  to  PP  activities 
conduded  by  lEI  on  behalf  of  IPSGO, 
because  there  is  no  deduction  from  PP 
for  U.S.  indired  selling  expenses.  With 
resped  to  the  charge  that  IPSGO 
underreported  relevant  expenses,  IPSGO 
coxmters  that  the  Department  did  not 
note  any  discrepancy  in  its  verification 
report  and  that,  in  any  case,  the  lesser 
of  the  two  figures,  which  it  reported  in 
the  response,  ties  to  the  general  ledger 
(as  verified  by  the  Department)  and 
represents  the  actual  expense  in 
question. 

Department’s  Position:  Because  there 
is  no  deduction  from  PP  for  indired 
selling  expenses  conneded  with  PP 
sales,  IPSCO’s  failure  to  report  the 
relevant  lEI  expenses  is  vdthout  effect 
For  those  lEI  expenses  which  IPSGO 
allocated  to  ISI  and  Paper  Gal,  we  have 
identified,  based  on  verification 
exhibits,  which  expenses  are  properly 
attributed  to  U.S.  indired  sellfog 
expenses,  and  which  to  further 
manufacturing  costs.  Accordingly,  we 
did  not  adjust  IPSGO’s  reported  U.S. 
indired  selling  expenses. 

Comment  38:  Petitioners  contend  that 
as  IPSGO’s  subsidiaries  did  not  have 
any  borrowings  in  the  U.S.  market, 
IPSGO  should  not  be  allowed  to  claim 
the  U.S.  prime  interest  rate  for  its 
calculation  of  credit  expense  on 
purchase  price  sales.  Petitioners  also 
request  that  because  of  the  Department’s 
discovery  of  incorrectly  reported  credit 
expenses  on  five  sales  records,  the 
Department  should  rejed  IPSra’s 
claimed  credit  expense  period  in  favor 
of  BIA. 

IPSGO  dtes  United  Engineering  & 
Forging  V.  U.S.,  779  F.  Supp.  1375, 
1386-7  (GIT  1991)  (dedded  November 
18, 1991)  (United  ^gineerin^  where 
the  court  held  that  a  respondent  should 
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be  assigned  an  available  U.S.  borrowing 
rate  if  it  is  lower  than  the  home  maricet 
rate,  if  it  had  access  to  such  loans. 

IPSOO  argues  that  the  absence  of  U.S. 
borrovdngs  is  matched  with  limited 
home  market  borrowing  to  cover 
^‘extremely  short-term  defidendes.” 
Finallv,  IPSGO  notes  it  submitted  a 
signed  agreement  from  IPSCXD’s  main 
bank  constitutes  “actual  proof  that  such 
credit  was  available.” 

Department's  Position:  We  agree  with 
respondent.  For  ESP  sales,  although  the 
Department  does  not  agree  with  all 
aspects  of  United  Engineering,  the 
Department  used  the  U.S.  rate  as  IPSCX) 
demonstrated  that  it  was  able  to  obtain 
funds  at  this  rate,  and  we  assume  EPSCO 
would  have  used  the  lower  rate 
available  in  the  United  States.  At 
verification  the  Department  was  unable 
to  confirm  IPSCX)’s  access  to  the 
reported  interest  rate  based  on  adual 
U.S.  borrowings  during  the  POL 
However,  we  md  verify,  through 
examination  of  origind  letters,  the 
documentation  IPSCO  provided  fiom  its 
bank  establishing  terms  of  access  to 
funds  and  listing  rates  in  efied  during 
the  POL 

For  PP  sales,  while  the  Department’s 
normal  policy  is  to  use  the  home  market 
rate  in  the  absence  of  U.S.  borrowings, 
we  noted  that  lEI,  which  is  located  in 
Iowa,  takes  legal  possession  of  all  PP 
sales  from  IPSCO  to  customers  in  the 
United  States  (see  the  Sales  Verification 
Report)  and  invoices  the  customers. 
Accordingly,  it  is  reasonable  to  assiune 
in  this  instance  that  IPSCO,  through  lEI, 
would  have  been  able  to  borrow  at  the 
U.S.  rate  should  the  need  have  arisen. 
Therefore,  we  used  the  U.S.  rate  for  both 
ESP  and  IT  sales. 

With  respect  to  petitioners’  request 
that  we  use  BIA  for  the  payment  period, 
the  errors  foirnd  at  verification  were 
minor  and  clerical  in  nature. 
Consequently  we  used  the  corrected 
amoimts  reported  by  IPSCO  at  the 
request  of  the  Department  in  the  final 
determination. 

Comment  39:  Both  petitioners  and 
respondent  addressed  the  issue  of  a 
value-added  adjustment  to  off- 
spedfication  material  in  their  case 
briefs. 

Department’s  Position:  As  we  are 
excluding  off-specification  material 
from  our  analysis  in  this  case,  this  issue 
is  no  longer  pertinent.  See  Comment  29. 

Comment  40:  Petitioners  state  that 
IPSCO  improperly  excluded  the  costs 
associated  with  work-in-process 
inventory  from  the  cost  of  production. 

IPSCO  contends  that  it  excluded 
work-in-process  inventory  from  its 
reported  cost  of  manufacturing  given  its 
interpretation  of  the  Department’ 


questionnaire  requesting  information  on 
manufacturing  costs  incurred  during  the 
period  of  inv^gation. 

Department’s  Position:  The 
Department  agrees  with  the  petitioners. 
Opening  inventories  are  subject  to 
processing  during  the  period  of 
investigation.  In  reporting  cost  of 
manufacturing,  the  effects  of  both  the 
beginning  anof  ending  inventories  are 
required  in  the  calculation.  Therefore, 
we  have  corrected  the  calculation  by 
including  the  cost  effect  of  beginning 
and  ending  work-in-process  inventories 
based  on  verified  information  IPSCO 
submitted  on  the  record. 

Comment  41:  Petitioners  maintain 
that  because  IPSCO  was  unable  to 
identify  foreign  exchange  gains  to  the 
subject  mwchandise,  IPSra  should  not 
be  permitted  to  offset  its  calculated 
interest  cost  with  foreign  exchange 
gains. 

IPSCO  argues  that  in  DRAMS  of  One 
Megabyte  and  Above  From  Korea,  58  FR 
15467  (March  23. 1993)  (final 
determination),  the  Department 
recognized  the  amount  of  exchange 
gains  and  losses  during  the  period, 
regardless  of  the  respondent’s  inability 
to  identify  them  with  a  product.  IPSCO 
declares  diat  while  it  was  imable  to 
identify  the  foreim  exchange  to  the 
subject  merchandise,  it  used  the  most 
reasonable  and  specific  allocation 
method  available  to  it,  assigning  the 
exchange  loss  or  gain  over  all  sdes. 

Department’s  Position:  ’The 
Department  agrees  with  the  petitioners. 
Consistent  with  DRAMS,  58  FR  at  15475 
and  15480  the  Department  is  requiring 
that  foreign  transaction  gains  be 
identified  to  the  subject  merchandise  in 
order  to  be  included  in  the  interest 
expense  calculation.  The  foreign 
exchange  gain  was  disallowed  given  the 
fact  that  the  respondent  was  unable  to 
identify  the  transaction  gains  to  the 
subject  merchandise. 

Conunent  42:  Petitioners  argue  that 
IPSCO’s  methodology  used  for  its  G&A 
expense  calculation  includes  the  G&A 
expense  associated  with  only  two  of  its 
four  divisions,  steel  mill  products  and 
fabricated  products.  Therefore,  the 
petitioners  urge  the  Department  to 
include  all  expenses  in  the  cost  of 
production. 

IPSCO  contends  that  basing  their 
submitted  G&A  expense  calculation  on 
the  G&A  expenses  recorded  for  the  steel 
mill  products  division  and  the 
fabricated  products  division  yields  a 
more  accurate  and  consistent  result  than 
using  the  total  G&A  expense  of  IPSCO, 
Inc. 

Department’s  Position:  The 
Department  agrees  with  petitioners. 
Because  IPSCO  initiated  its  divisional 


reporting  system  in  1992  and  because 
the  G&A  expense  allocation  is  based  on 
an  asset  and  historical  (1991)  sales/ 
consumption  allocation  percent^,  we 
revised  the  submitted  amounts,  'rae 
Department  has  based  the  revised 
amount  on  the  total  G&A  expense  of 
IPSCO,  Inc. 

IPSra’s  allocation  methodology 
attributed  the  same  amoimt  of  G&A 
expense  to  all  products.  However, 
generally  products  with  greater 
production  costs  require  a  larger  portion 
of  G&A  expense.  Accordingly,  the 
Department  has  revised  IPSCO’s 
allocation  methodology  to  be  based  on 
cost  of  sales. 

Comment  43:  Petitioners  state  that 
submitted  G&A  expense  was  allocated 
on  a  per  ton  basis  instead  of  the 
Department’s  usual  methodology,  a 
percentage  of  cost  of  sales.  They  further 
state  that  ISI  and  Paper  Cal  calculated 
their  G&A  expense  using  six-month 
figures  as  opposed  to  annual  figures. 

IPSCO  states  that  at  the  time  it 
prepared  its  response  to  the 
Department’s  questionnaire,  only  six- 
month  figures  were  available. 

Department’s  Position:  The 
Department  calculates  G&A  expense 
ba^d  on  aimual  amormts  given  the 
periodic  nature  of  these  costs. 
Accordingly,  the  Department  has 
revised  IPSCO’s  submitted  amounts  for 
purposes  of  the  final  determination. 

Comment  44:  Petitioners  contend  that 
IPSCO  must  include  year  end  accrual 
costs  for  pension,  profit  sharing,  layoff 
and  management  incentive  in  its 
submitted  cost  of  production. 

With  respect  to  the  pension  accrual, 
IPSCO  states  that  the  accrual  was  a 
provision  for  IPSCO’s  potential  future 
liability  under  its  defined  benefits 
pension  plan  and  thus  not  attributable 
to  1992  production.  IPSCO  states  that  its 
profit  sharing  and  management 
incentive  provisions  reflected  actual 
and  potential  awards  to  company 
officials  based  on  IPSCO’s  level  of 
profitability  in  1992.  Because  IPSCO 
made  virtuallv  all  of  its  profits  in  1992 
through  spiral  product  ^m  its  Energy 
Products  division,  the  profit-sharing  and 
management  incentive  generated 
through  this  operation  are  not  properly 
included  in  IPSCO’s  cost  of  pr^uction 
for  the  subject  goods.  IPSCO  stated  that 
the  layoff  accrual  was  not  included  in 
submitted  costs  because  it  related  to 
anticipated  layoffs  in  1993. 

Department’s  Position:  'The 
Department  agrees  with  petitioners. 
Consistent  with  IPSCO’s  financial 
statement  and  Canadian  GAAP,  the 
Department  revised  the  response  to 
indude  these  costs.  Regardless  of  when 
these  items  were  paid,  the  costs  were 
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incurred  in  1992  end  relate  to  the 
subject  merchandise.  IPSOCys  profit 
sharing  and  Management  incentive 
program  costs  were  paid  based  on  the 
company’s  performance,  without 
consideration  of  whidi  ^vision  was 
more  profitable. 

Comment  45:  Petitioners  contend  that 
IPSCO  must  include  the  costs  associated 
with  idled  plant  facilities  located  in 
Hawaii  and  Richmond.  B.C  in  the  cost 
of  production. 

IPSOO  argues  that  because  these 
facilities  never  have  and  never  will 
produce  flat-rolled  steel,  they  had  no 
impact  whatsoever  on  IPSOO’s  costs  of 
pn^ucing  the  products  under 
investigation. 

Department’s  Position:  The 
Department  agrees  with  the  respondent 
Bemuse  the  costs  associated  with  the 
idled  facilities  relate  to  non-subject 
merchandise,  they  have  been  properly 
excluded  from  the  cost  of  production. 

Comment  46:  Petitioners  contend  that 
IPSOO’s  allocation  of  material  and 
overhead  costs  should  be  rejected. 
Petitioners  further  state  that  because  the 
company  stated  that  total  input  scrap 
tons  was  the  primary  factor  used  in 
allocating  pr^uction  costs  to  the  three 
product  groups,  an  adjustment  should 
be  made  to  evenly  distribute  production 
costs  based  on  input  scrap  tons. 

IPSOO  states  that  it  utifizes  scrap 
input  tons  as  its  primary  factor  in  the 
allocation  of  production  costs  among  its 
three  product  groups.  However,  EPS^ 
also  uses  other  factors  in  allocating  . 
costs.  IPSOO  states  that  some  costs,  such 
as  alloys,  are  charged  to  product  groups 
based  on  usage. 

Department’s  Position:  The 
Department  agrees  with  the  respondent. 
In  its  response,  IPSOO  states  that  scrap 
input  tons  are  the  primary  factor  in 
allocating  liquid  metal  production  costs 
among  its  th^  product  groups.  IPSOO 
also  states  that  some  inputs  are  charged 
to  product  groups  based  on  usage.  B^d 
on  our  review  of  IPSOO’s  allocation 
methodology  and  the  fact  that  it  is  in 
conformity  with  its  internal  cost 
accounting  practices,  the  Department 
finds  the  allocation  methodology 
reasonable. 

Comment  47:  Petitioners  state  that 
certain  G&A  expenses  incurred  by  lEI, 
the  parent  company  of  ISI  and  Paper 
Oal,  on  behalf  of  ISI  and  Paper  Oal  were 
not  included  in  the  submitted  G&A  cost. 

IPSOO  states  that  they  properly 
attributed  the  expenses  of  its  U.S. 
holding  company.  lEI,  to  the  further 
manufacturing  activities  of  ISI  and 
Pa^rOaL 

Department’s  Position:  The 
Department  agrees  with  petitioners.  All 
expenses  incurred  by  lEI  on  behalf  of  ISI 


and  Paper  Cal  should  be  included  in  the 
G&A  expense  calculation.  The  general 
expenses  incurred  by  a  parent  company, 
without  operations,  relate  to  all  of  its 
subsidiaries  with  operations.  Because 
the  Department  includes  all  costs  in  its 
calculations,  it  is  necessary  that  all  the 
G&A  expenses  of  lEI,  a  non-operational 
entity,  m  included  in  the  submitted 
costs.  IPSOO  did  not  include  the  general 
expenses  in  its  submitted  calculations. 
The  Department  revised  the  GAA 
expense  of  Paper  Cal  and  ISI  to  account 
for  the  costs  reflected  on  lEI’s 
consolidated  financial  statement. 

Sidbec-Dosco  (Sidbec) 

Comment  48:  Petitioners  argue  that 
Sidbec’s  model  match  method,  as  used 
in  the  December  21, 1992,  product 
concordance  is  fundamentally  flawed. 
Petitioners  allege  this  to  be  the  case 
because  Sidbec,  rather  than  conforming 
to  the  Department’s  requirements, 
matched  products  to  more  narrowly 
drawn  Sidbec  product  codes. 
Furthermore,  once  Sidbec  matched  a 
U.S.  sale  to  a  home  market  product. 
Sidbec  removed  that  home  market 
product  from  the  ’’pool”  of  eligible 
matches.  Therefore,  some  U.S.  products 
were  matched  with  a  home  market 
product  which  was  not  the  most  similar. 
Because  of  these  errors,  petitioners  urge 
that  the  Department  should  reject  the 
December  21, 1992,  concordance,  and 
resort  to  BIA. 

Respondent  maintains  that  its  initial 
matcl^g  by  product  code  produced 
matches  that  were  identical.  Therefore, 
Sidbec  maintains  that  petitioners’ 
argument  against  this  step  is  without 
legal  foundation.  Sidbec  acknowledges 
that  its  December  21, 1992,  product 
concordance  product  poor  matches, 
but  claims  that  the  Department’s 
instructions  were  ambiguous.  Sidbec 
quotes  from  the  Department’s 
questionnaire  whic^  states  that  "each 
product  will  have  a  unique  control 
number."  Sidbec  presiuned  that  the 
Department  had  stipulated  this  for 
computer  progranuning  reasons.  Sidbec 
admits  that  as  a  result,  ‘’(i]n  a  number 
of  instances,  [it]  was  unable  to  match 
the  most  similar  home  market  product 
to  a  product  sold  in  the  United  States, 
simply  because  the  desired  home 
market  product  had  already  been 
matched  to  another  product  sold  in  the 
United  States.”  Because  of  its 
contention  that  the  error  lay  solely  with 
the  Department,  Sidbec  argues  that  the 
Departoent  cannot  apply  BIA. 

Department’s  Position:  In  the 
narrative  that  accompanied  its 
concordance  submitted  on  December  21, 
1992,  Sidbec  made  no  reference  to  any 
difficulty  or  disagreement  it  had  mth 


the  Department’s  model  matdiing 
methomlogy.  'That  submission  was  in 
response  to  two  supplemental  requests 
for  information  frt>m  the  Department, 
dated  December  11  and  December  15, 
1992,  both  of  which  advised 
respondent’s  coimsel  to  contact  the  case 
an^yst  if  they  had  any  questions.  (See 
memorandum  to  the  file,  June  1, 1993.) 

Sidbec  claimed  that  its  December  21, 
1992,  concordance  was  defective  due  to 
the  Department’s  allegedly  feulty 
instructions  which  stated  in  part  that, 
"each  product  will  have  a  uidque 
control  munber.”  Sidbec  apparently 
interpreted  this  to  mean  that  each  home 
market  product  could  only  be  matched 
to  one  U.S.  product.  Sidbw  stated  that 
for  the  December  21. 1992,  concordance, 
once  it  had  matched  one  U.S.  product 
with  a  home  market  product.  *  *the 
product  sold  in  the  home  market  was 
removed  frt>m  the  pool  of  products 
’eligible’  ftH*  matcmng  to  U.S.  products.” 
Thus,  Sidbec  matched  U.S.  sales  to  an 
ever-decreasing  pool  of  home  market 
products.  Sidb^  admitted  that,  as  a 
result,  it  matched  “*  •  *  some  products 
sold  in  the  United  States  with  a  product 
which  was  not  the  ‘most  similar’ 
product  sold  in  the  home  market”  In 
feet,  with  each  U.S.  sale,  the  potential 
for  an  appropriate  match  became 
smaller  and  smaller. 

The  method  Sidbec  used  for  the 
December  21, 1992,  concordance  not 
only  did  not  follow  our  instructions,  it 
was  clearly  an  unreasonable 
interpretation  of  our  instructions  which 
led  to  a  comprehensive  feilure  in 
Sidbec’s  concordance.  The  Department’s 
instructions  were  sufficiently  clear  that 
no  other  respondent  in  these 
investigations  interpreted  the 
Questionnaire  this  way.  Sidbec  admits 
that  this  method  could  not  have  been 
the  Departmdht’s  intent,  and  rendered 
the  response  imusable.  Despite  this, 
Sidbec  never  asked  for  clarification,  as 
the  Department’s  reauests  for 
information  repeatedly  urged. 

Because  of  the  way  Sidl^  misread 
the  matching  section  of  the  original 
questionnaire,  in  the  December  21, 

1992,  concordance.  Sidbec  chose  which 
U.S.  sale  would  be  the  first  matched  to 
a  home  market  product.  To  accept  any 
part  of  this  concordance,  in  which 
Sidbec  selected  the  first  U.S.  product  to 
be  matched,  would  be  to  open  the  door 
for  respondents  to  manipulate  their 
databases  so  as  to  select  a  sale  with  a 
low  margin  as  the  first,  and  possibly  the 
only,  us^le  match.  Therefore,  the 
Department  cannot  use  Sidbec’s 
December  21, 1992,  concordance,  which 
is  the  only  one  remaining  on  the  record. 
(See  Department’s  response  to  Comment 
49.) 
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For  these  reasons,  and  because  Sidbec 
filed  no  timely  replacement 
concordance,  the  Department  is 
applying  total  BIA.  Because  Sidbec 
substantially  cooperated  with  the 
Department  in  its  investigation,  the 
Department  is  using  a  cooperative  BIA 
rate. 

Comment  49:  Petitioners  argue  that  if 
the  Department  does  not  use  total  BIA, 
the  Department  should  attempt  to 
recreate  a  new  product  concoaxlance 
from  Sidbec’s  data.  Petitioners  note, 
however,  numerous  and  significant 
flaws  in  this  approach. 

Respondent  contends  that  the  way  the 
Department  should  recreate  Sidbec’s 
product  concordance  is  by  using  the 
February  22, 1993,  concordance. 

Department's  Position:  On  February 

12. 1993,  the  Department  sent  Sidbec  a 
letter  asl^g  several  questions  about 
various  issues.  One  question  read,  “[o]n 
page  27  of  your  [December  21, 1992,1 
response,  you  listed  product  control 
numbers  ror  products  ‘not  utilized  in 
the  concordance.’  Please  explain  why 
some  product  control  numbers  are  not 
utiliz^  in  the  concordance.”  This  letter 
stipulated  that  the  Department  was  only 
tr^g  to  clarify  information  already  on 
the  record  and  that  the  Department 
would"*  •  *  not  accept  any  new 
information  nor  information  previously 
requested  (includins  new  pr^uct 
concordances)  which  [had]  not  already 
been  provided,  unless  otherwise 
spedned.”  Despite  these  clear 
instructions,  on  February  22, 1993, 
Sidbec  submitted  a  new  concordance 
with  its  explanation  about  the  imused 
control  numbers. 

The  Department  rejected  the  Febfuary 

22. 1993,  concordance  as  imtimely.  At 
the  hearing,  respondent  claimed  that  the 
Department’s  regulations  require  it  to 
accept  information  up  to  seven  days 
before  the  start  of  verification. 

Therefore,  Sidbec  continued,  the 
Department  must  accept  the  February 
22, 1992,  concordance.  However,  this 
provision  does  not  apply  to  the 
Department’s  clarification  letter  of 
February  12, 1992,  because,  "[i]n  the 
Secretary’s  written  request  to  an 
interested  party  for  a  response  to  a 
questionnaire  or  for  other  factual 
information,  the  Secretary  will  specify 
the  time  limit  for  response.”  19  CFR 
353.31(b)(2).  Because  the  February  12, 
1992,  deification  letter  dearly  stated 
that  respondents  should  not  submit  any 
new  concordances,  unless  spedfically 
requested  by  the  Department,  the  last 
time  a  new  concordance  would  have 
been  timely  was  on  December  21, 1992, 
in  response  to  the  Department’s 
supplemental  requests  for  information 
of  Dacember  11  and  15, 1992. 


Comment  SO:  Respondent  maintains 
that  its  February  22, 1993,  concordance, 
which  the  Department  rejected  as 
untimely,  was  timely.  Sidbec  states  that 
the  Department  rejected  that 
concordance  on  the  basis  of  the 
Department’s  "arbitrary”  deadline, 
which  Sidbec  daims  has  no  "legal  or 
practical  basis.”  Moreover,  SidbM  states 
that  the  Department  has  "abandoned  the 
standard  language  used  in  its  February 
clarification  requests  ('no  new 
concordances  will  be  accepted’  [sic]), 
and  *  *  *  has  requested,  and  received, 
additional  tapes  ^m  other  respondents 
which  indude  changes  to  their  product 
concordances.”  Sid^  also  states  that 
the  Department’s  extension  of  its  final 
determinations,  and  initiate  of  cost 
investigations  allowed  it  more  time  to 
review  the  February  22, 1993, 
concordance. 

Petitioners  reiterate  that  the  February 

22, 1993,  concordance  was  untimely 
because  it  was  submitted  in  response  to 
the  Department’s  Felmiary  12, 1993, 
darification  letter  that  stated  that  the 
Department  would  "not  accept  any  new 
information  nor  information  previously 
requested  (induding  new  pnmuct 
concordances)  whi(^  [had]  not  already 
been  provided.” 

Department's  Position:  Contrary  to 
Sidbm’s  assertion,  19  CFR  353.31(b)(2) 
provides  the  Department  with  a  l^d 
basis  setting  deadlines  and  adhering  to 
them.  The  deadline  in  question  was 
necessary  in  order  to  make  our 
preliminary  determination  and  prepare 
for  verification. 

As  for  the  tapes  which  Sidbec  daims 
the  Department  "requested,  and 
received,”  the  Department  notes  that 
such  information  was  submitted  only  in 
response  to  spedfic  requests  by  the 
Department.  Sidbec  misquotes  the 
Department  in  this  comment.  The 
Department’s  February  12, 1993, 
darification  letter  stated  that  the 
Department  would  "not  accept  any  new 
information  nor  information  previously 
requested  (induding  new  pr^uct 
concordances)  whi(^  [had]  not  already 
been  provided,  unless  otherwise 
requested.”  Fu^er,  the  Department 
requested  replacement  tapes  from  other 
respondents  only  to:  (1)  Allow  for 
up^ted  ship  date  and  pay  date 
information  through  the  start  of  the 
verification:  and  (2)  correct  certain 
minor  derical,  programming,  and 
methodologicd  errors.  *1110  Department 
requested  no  new  product 
concordances. 

The  Department  notes  that,  when  it 
extended  the  deadline  for  its  final 
determinations  at  the  request  of 
numerous  respondents  and  in  full 
compliance  with  applicable  statutes,  it 


was  in  order  to  have  time  to  analyze 
more  carefully  information  previously 
submitted.  The  extension  of  the 
investigation  did  not  have  the  effect  of 
waiving  all  prior  deadlines. 

Comment  51:  Respondent  states  that 
the  Department  still  has  the  February 

22, 1993,  concordance  on  the  record 
berause  Sidbec  submitted  it  as  part  of 
its  response  to  Section  D  of  the 
Department’s  ori^al  questionnaire. 

Department's  Position:  On  March  18, 
1993,  with  its  response  to  Section  D  of 
the  Department’s  questionnaire,  Sidbec 
submitted  two  tapes,  one  of  which  used 
a  concordance  wnich  had  been 
submitted  on  December  21, 1992,  and 
the  other  of  which  used  the  February  22, 
1993,  concordance.  On  March  23, 1993, 
the  Department  removed  Sidbec’s 
response  of  Februarv  22, 1993  (and 
public  version  dated  February  23, 1993), 
which  contained  the  untimely 
concordance,  as  well  as  the 
corresponding  tape  of  March  18, 1993, 
from  the  official  record.  The  Department 
left  the  tape  using  the  December  21, 
1992,  concordance  on  the  record.  The 
Department  instructed  Sidbec  to 
resubmit  a  verbatim  text  of  the  rest  of 
that  response  without  reference  to  the 
new  concordance.  The  Department’s 
clear  intention  was  not  to  use  the 
February  22, 1993,  concordance  for  the 
final  determination. 

The  Department  later  realized  that 
Sidbec’s  March  18, 1993,  proprietary 
response  (and  March  19, 1993,  public 
version)  to  Section  D  of  the 
Department’s  questionnaire  contained  a 
hanl  copy  of  the  February  22, 1993, 
concordance  which  had  inadvertently 
not  been  removed  from  the  record. 
Therefore,  the  Department  has  removed 
these  submissions  from  the  official 
record  and,  on  Jime  3, 1993,  instructed 
Sidbec  to  resubmit  a  verbatim  text  of 
those  documents  without  reference  to 
the  imtimely  February  22, 1993, 
concordance. 

Comment  52:  Sidbec  claims  that 
"[t]here  can  be  no  objection  raised  to  the 
February  22  concordance  on  the 
grounds  that  it  was  not  specifically 
verified.  The  product  codes  and  related 
explanatory  information  are  contained 
in  both  the  December  21  and  February 
22  submissions.  The  Department 
examined  the  methodology  used  to 
match  products  in  both  the  December  21 
and  February  22  concordances. 
[Footnote  omitted]  Second,  during  the 
sales  verification,  the  Department  tested 
extensively  the  reporting  system 
[Sidbec]  used  for  each  product’s 
physical  characteristics.  For  both  the 
pre-selected  and  surprise  sales  selected 
for  a  sales  trace.  Department  personnel 
verified  the  physicd  characteristics  as 
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reported  In  (Sidbec's)  cranputer 
program.  Finally,  the  Deportment 
Mlected  data  from  both  concordancea  in 
verifying  apedfic  infdnnation.  See,  e.g.. 
Cost  Verification  Exhibits  2, 14.  Lack  of 
verificati(m  is  thus  not  an  obstacle  to  the 
Department’s  use  of  the  Felnuary  22 
conowdance.” 

Petitioners  respond  that,  although  it  is 
“less  than  clear  *  *  *,  apparently 
Sidbec’s  claim  is  based  cm  the  argument 
that  the  two  concordances  have  much  in 
common,  and  that,  bv  verifying  one,  the 
Department  essentiaUy  has  verified  the 
otiier.” 

Department's  Position:  The  February 
22, 1993,  concordance  was  submitted  in 
direct  contradiction  to  the  Department’s 
instructions,  and  the  Department  has 
never  accepted  it  At  verification, 

Sidbec  attempted  to  have  the 
Department  verify  the  February  22, 

1993,  concordance,  but  the  Department 
refused  because  it  had  already  rejected 
the  concordance  and  removed  the 
February  submission  fiom  the  official 
record.  The  Department’s  clear  intention 
was  not  to  use  the  February  22, 1993, 
concordance  for  the  final  determination. 
The  Department  specifically  stated  in  its 
sales  verification  report  that  the 
Department  did  not  verify  Sidbec’s 
February  22, 1993,  concordance. 
Pursuant  to  section  776(b)  of  the  Act, 
the  Department  is  prohibited  from  using 
unverified  information  in  its  final 
det»minati(m. 

Comment  53:  Petitioners  and 
respondent  conunent  on  other  issues 
related  to  non-prime  products,  FMV 
adjustments,  U.S.  and  home  market 
sales,  sales  to  a  related  party,  and  CX)P. 

Department’s  Position:  B^use  of  the 
Departmoat’s  responses  to  the  preceding 
comments,  these  issues  are  moot 

Stelco 

Comment  54:  Stelco  informed  the 
Department  in  its  October  20, 1992 
response  to  sections  B-D  of  the 
questionnaire  that  it  was  unable  to 
provide  any  of  the  requested  section  D 
cost  of  production  infmmation  for  cut* 
to-length  plate.  In  ordw  to  respond  to 
the  se^on  D  questionnaire,  Stelco 
stated  that  it  would  have  to  reconstruct 
a  completely  new  standard  cost 
accounting  system  by  product  Stelco 
stated  that  the  company  did  not  have 
the  resources  to  accomplish  such  a 
project,  nor  could  it  be  accomplished 
within  the  Department’s  time  frame  for 
these  investigations.  In  their  rebuttal 
brief  of  May  21, 1993,  respondent 
argued  that  they  were  un^le  to  provide 
the  cost  infcHmation  for  cut-to-length 
plate  due  to  time  constraints.  ’They 
suggest  that  the  Department  should  have 


examined  the  reported  price 
information  before  resoriixA  to  BIA. 

Department's  Positiom'iDB  section  D 
questiormaire  e}q>licitly  instructs 
respondents  to  contact  the  Department’s 
Office  of  Accounting  to  discuss  any 
problems  in  respon^g  to  the  section  D 
questiormaire,  and  Stelco  did  not  do  so 
before  the  due  date  for  section  D. 

Because  Stelco  did  not  respond  to  the 
section  D  cost  of  production 
quMtionnaire,  and  because  this  failure 
was  so  significant  as  to  rendw  the  entire 
response  inadequate,  the  Department 
dedded,  in  a  January  S,  1993 
memorandum,  to  resort  to  the  BIA  for  its 
analysis  of  these  sales.  As  a  result,  the 
Department  did  not  analyze  or  verify 
Stmco’s  B  and  C  Questionnaire 
responses.  As  Stelco  was  uncooperative 
by  not  responding  to  section  D  of  the 
questiormaire,  the  Department  used,  for 
purposes  of  BIA,  the  h^est 
antidumping  margin  allied  for  any 
producer  of  cut-to-length  plate  from 
Canada  in  the  July  14, 1992  amended 
petitimi,  which  was  68.70  percent  We 
will  use  this  margin  for  purposes  of  the 
final  determination. 

Comment  55:  In  the  May  18, 1993 
brief,  ]Mtitioners  argue  that  total  BIA 
shoula  be  applied  to  Stelco  not  only  for 
cut-to-length  plate  but  also  for  hot- 
rolled,  cold-rolled,  and  corrosion- 
resistant  steel  products  due  to  the  large 
number  of  errors  found  during 
verification. 

Respondent  has  stated  that  its  data  is 
reliable,  and  that  the  number  of  errors 
foimd  was  small  compared  to  the 
overall  quantity  of  data.  Respondents 
also  argue  that  the  verification  focused 
almost  exclusively  on  “outliers”  which 
is  not  an  accurate  reflection  of  the 
mriority  of  the  data. 

Department’s  Position:  We  agree  with 
respondent’s  assertion  that  total  BIA 
should  not  be  applied  to  Stelco.  In 
contrast  to  Continuous  Colour  Coat  Ltd. 
("CCC)  (see  below),  we  were  able  to 
verify  t^  value  and  volume  of  Stelco’s 
sales.  In  addition,  in  contrast  to  CCC,  we 
were  able  to  verify  all  major  adjustments 
such  as  sales  price,  credit,  frei^t 
brokerage,  paddng  costs,  selling 
expenses,  inventory  carr^g  costs  and 
rentes.  Petitioners  have  dt^  several 
cases  in  which  the  Department  has 
determined  BIA  was  appropriate.  These 
cases  all  involved  major  errors.  In  the 
case  of  Stelco,  however,  we  only  found 
minor  concordance  errors  in  Stelco’s 
submitted  data  for  cold-rolled  and 
corrosion-resistant  steel  during 
verification  involving  product 
characteristics  such  as  misclassification 
of  form,  thickness,  strength,  %ridth, 
finish,  metal  coating,  and  quality  as  well 
as  the  inclusion  of  non-subject 


msfdiandise.  In  additi(m,  we 
encountered  instances  where  Stelco  had 
incorrectlv  labeled  certain  sales  as 
normal  which  were  actually  sales  of 
scrap  or  trial  sales.  There  were  also  a 
few  Instances  in  which  normal  sales 
were  erroneously  labeled  as  trial  sales. 
The  Department  corrected  these  minor 
errors.  ’Therefore,  we  do  not  consider 
the  level  of  errors  sufficient  to 
necessitate  the  application  of  total  BIA 
to  all  Stelco  sales. 

In  response  to  respondent’s  assertion 
that  the  Departments’  verification 
almost  exclusively  relied  on  “outliers”, 
the  Department  has  the  authority  to 
examine  the  sales  it  deems  necessary  to 
check  the  accuracy  and  completeness  of 
the  entire  data  baro.  The  purpose  of 
verification  is  to  spot-ch^  the 
respondent’s  questionnaire  response 
and  is  not  intended  to  be  an  eimaustive 
examinatitm  of  the  response.  See 
Antifrictirm  Bearings  rom  Germany, 
Appendix  B,  54  FR 18992  (May  3, 1989). 
Givmi  this  fact,  and  the  fact  that  the 
Department  has  limited  time  and 
resources  to  expend  on  verification,  it  is 
reasonable  for  the  Departmmit  to  fo^ 
on  those  aspects  of  the  response  which 
arouse  suspicion.  Moreovw,  we  note 
that  the  verification  report  reveals  that 
many  aspects  of  Stelco’s  response  were 
verified  randomly,  and  that  the 
Department  did  not  rely  exclusively  on 
“outliers,” 

Comment  56:  Petitioners  state  that  the 
sales  data  of  COG,  a  related  party  of 
Stelco’s  that  sells  Stelco’s  merchandise, 
its  own  products,  and  also  toll  coats 
other  merchandise,  is  unreliable  in 
almost  every  respect  The  most  basic 
and  necessary  information  such  as  total 
value,  sales  price,  quantity,  etc.  was 
distorted  and  unreliable.  Petitioners 
contend  that  this  data  is  unusable,  and 
that  the  Department  should  apply  BIA 
to  all  CCC  sales. 

Respondent  argues  that  the  errors 
found  at  verification  were  relatively 
minor  with  regard  to  the  size  and  effort 
involved,  as  CXX^  does  not  maintain 
computerized  information  after  a  sale  is 
made.  Almost  all  errors  were  due  to 
mistakes  during  visual  inspection  and 
keypunch  error  due  to  an  inexperienced 
staff.  Therefore,  according  to 
respondent,  the  application  of  BIA  in 
this  case  is  imwarranted. 

Department's  Position:  We  agree  with 
petitioners  that  BIA  should  be  applied 
to  all  CCC’s  sales.  In  contrast  to  Pico’s 
information,  CCC’s  data  was  highly 
unreliable.  We  were  not  able  to  verify 
CCCs  information  on  volume  or  value 
and  were  unable  to  find  a  way  to  tie  tbe 
sales  data  to  CCC’s  audited  financial 
statements.  Second,  CCC  only  provided 
estimates,  not  actual  costs,  tirith  respect 
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to  corrosion-resistant  products.  Third, 
CXX]  only  reported  sales  of  merchandise 
it  had  purchased  from  Stelco.  CCC  did 
not  report  its  sales  of  subject 
merchandise  that  were  made  from 
material  other  than  Stelco's.  Finally, 
during  verification  we  found  that 
information  regarding  the  sales  price, 
(piantity,  commissions,  rebates,  as  well 
as  product  characteristics  were 
fre^ently  reported  incorrectly. 

We  have  decided  to  apply  partial  BIA 
margins  to  CX^C’s  U.S.  sales  and  to  all 
Stelco’s  U.S.  sales  which  were  matched 
to  the  OOC  home  market  sales. 

Comment  57:  Petitioners  note  that  the 
Department  needed  to  account  for 
level  of  trade  in  its  related-party  test  • 
This  omission  distorted  the  results  of 
the  arm’s-length  test  in  the  preliminary 
determination  and  the  Department  must 
include  the  level  of  trade  in  its  test  and 
exclude  fit>m  foreign  market  value  all 
related  purchasers  that  do  not  meet  the 
arm’s-leng^  test. 

Respondent  claims  that  the  prices  it 
charg^  to  related  customers  during  the 
POI  were  the  same  or  higher  than  to 
unrelated  customers,  i.e.  at  arm’s-length, 
and  argues  that  the  Department’s  related 
party  test  is  faulty  and  should  be 
dropped,  as  no  attempt  was  made  to 
relate  the  test  to  either  the  antidumping 
statute  or  other  laws,  and  that  the  test 
is  applied  in  a  mechanical  manner  with 
no  attempt  to  relate  to  the  individual 
circumstances  in  each  case.  Stelco  also 
contends  that  comparing  mean  net 
returns  does  not  niake  sense  in  light  of 
price  fluctuations. 

Department’s  Position:  We  agree  with 
the  TOtitioners.  and  will  include  the 
level  of  trade  in  our  related  party  test  for 
purposes  of  the  final  determination.  For 
each  home-market  related  customer,  we 
will  perform  an  arm’s-length  test  for 
each  class  or  kind  of  merdiandise.  All 
transactions  will  be  excluded  from  the 
analysis  for  each  related  home-market 
ciistomer  whose  weighted-average  net 
imit  price  for  all  products  sold  was  less 
than  or  equal  to  09.5  percent  of  the 
weighted-average  net  unit  price  of  all  of 
the  same  products  sold  to  all  unrelated 
customers,  accounting  for  the  level  of 
trade  at  wfoch  that  sale  was  made.  (See 
Appendix  n  to  the  Final  Determination 
of  ^es  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  for  a  description  of  this 
modification  and  further  explanation  of 
why  such  a  modification  was  made.) 

We  disagree  with  respondent  Stelco 
provided  no  evidence  to  support  its 
conclusion  that  transactions  were  made 
at  arm’s-length,  nor  did  they  su^st  an 
alternate  testing  method.  We  be^ve  the 
test  fully  omforms  to  the  Department’s 
regulations  which  broadly  state  that 


related  prices  must  be  comparable  to 
unrelatM  party  prices.  See  10  CFR 
353.45.  Such  in^ructions  give  the 
Department  substantial  latitude  in 
denning  ’’comparability.”  While  the  test 
applied  in  the  preliminary 
determination  may  have  been  distorted 
because  it  gives  the  greatest  weight  to 
those  product-specific  ratios  where  the 
related  customer  has  purchased  the 
largest  quantities,  we  nave  corrected  for 
this  and  other  potential  distortions  by 
modifying  the  arm’s-length  test  used  in 
these  preliminary  determinations  to 
consider  level  of  trade,  as  discussed 
above.  Hovrever,  we  disagree  that  the 
Department’s  arm’s-length  test  is 
distorted  because  it  fails  to  relate  to 
individual  circumstances  and  price 
fluctuations.  Because  of  19  CFR 
353.45(a),  the  Department  may  not  rely 
on  prices  between  related  parties  in  its 
analysis,  imless  they  are  made  at  arm’s- 
length  prices.  Thus,  the  Department’s 
test  has  always  been  ’’strict”  and 
arguably  difficult  to  pass.  As  for 
respondent’s  assertion  that  our  test  does 
not  make  sense  in  light  of  possible  price 
fluctuations,  respondent  has  not 
presented  any  evidence  to  show  that 
there  were  any  fluctuations  to  examine 
dtiring  the  POI.  Prices  in  the  world  steel 
market  were  not  very  volatile  during  the 
POI,  with  the  exception  of  countries 
with  hyperinflationary  problems,  which 
did  not  exist  in  the  Cimadian  market 
Thus,  there  is  no  need  to  address  the 
fluctuation  issue  at  this  time. 

Comment  58:  Petitioners  cite  the 
respondent’s  section  A  response,  in 
which  Stelco  claimed  it  ’’owned  a  50 
percent  or  greater  interest  in  CCC.” 
Petitioners  also  state  that  because  Stelco 
and  (XC  are  ’’closely  intertwined”, 
there  exists  a  strong  possibility  of  price 
manipulation.  Therefore,  the  two  parties 
should  be  collapsed. 

Respondent  (uaims  that  CCC  and 
Stelco  should  not  be  collapsed,  as  Stelco 
does  not  own  stock  in  CCC,  nor  does  it 
control  the  day-to-day  activities  of  CCC. 
CCC  and  Stelco  do  not  bill  together,  and 
have  separate  facilities  and  sdes 
orswizations. 

Department’s  Position:  We  agree  with 
petitioners.  In  determining  whether  to 
collapse  related  manufacturers,  the 
Department  inquires  whether  the 
relationship  between  the  related  parties 
is  such  that  one  company  is  in  a 
position  to  manipulate  another 
company’s  prices  and/or  production 
decisions  [Brass  Sheet  and  Strip  from 
France,  52  FR  812, 814  (January  9, 
1987):  Certain  Iron  Construction 
Castings  from  Canada,  55  FR  460 
(January  5, 1990)). 

Adminikrative  cases  involving  the 
decision  of  whether  or  not  to  collapse 


related  parties  for  these  purposes  show 
that  the  percentage  ownership  by  the 
parent  of  the  subsidiary  is  not,  itself,  an 
indicator  of  when  the  Department 
determines  collapsing  is  appropriate. 
Certain  Iron  Construction  Castings  from 
Canada,  55  FR  460  O^uary  5, 1990); 
Gray  Portland  Cement  and  Clinker  ^m 
fapan,  56  FR  12156  (July  18. 1991); 
Certain  Granite  Products  From  Italy,  53 
FR  27187, 27189  (July  19. 1988)  (Final 
Determination).  Ihus,  the  Depealment’s 
practice  has  bwn  to  regard  percentage 
ownership  as  one  of  many  factors  to 
consider  in  making  this  determination. 

Specifically,  in  the  above-mentioned 
line  of  cases,  the  Department  considers 
the  following  questions  in  a  decision 
whether  to  collapse  related  parties: 

— Do  the  related  manufacturers  have 
interlocking  boards  of  directors; 

— Do  they  have  similar  production 
processes,  facilities  or  equipment  so 
as  to  facilitate  shifting  of  production 
between  facilities; 

— Do  they  operate  as  separate  and 
distinct  entities; 

— Do  they  share  marketing  and  sales 
information  or  offices;  or 
—Are  they  involved  in  ffie  pricing  or 
production  decisions  of  the  other 
entity? 

Use  of  these  factors  was  upheld  by  the 
Court  of  International  Trade  in  Nihon 
Cement  Co.,  Ltd.,  et  al.  v.  United  States 
and  The  Ad  Hoc  Committee  of  Southern 
California  Producers  of  Gray  Portland 
Cement,  et  al..  Slip  Op.93-80  (CUT 
1993).  While  each  of  these  criteria  does 
not  have  to  be  met.  Commerce  considers 
themaU. 

The  Department  established  at 
verification  that  while  Stelco  has  no 
direct  ownership  of  its  related  party 
CCX,  frnm  our  analysis  of  the  above 
factors,  it  is  clear  that  the  two 
companies  are  closely  intertwined  so 
that  Stelco  is  in  a  position  to  manipulate 
CCX’s  prices  and/or  production 
decisions.  For  a  further  discussion  of 
the  proprietary  information  which  led  to 
this  dedsion,  see  the  Stelco 
Concurrence  Memorandum. 

Comment  59:  Petitioners  contend  that 
the  submission  of  the  March  19, 1993 
difrners  was  untimely,  as  the 
Department  had  notified  the 
respondents  that  no  new  information 
would  be  accepted.  Therefore,  the 
Department  must  apply  BIA  to  all  non¬ 
identical  matches  in  its  final 
determination,  as  the  original  difrner 
submission  was  inadequate  and  was 
rejected  by  the  Department  in  its 
preliminary  ruling. 

Respondent  states  that  the  submission 
was  provided  pursuant  to  a  formal 
request  by  the  Department,  the 
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information  was  submitted  more  than 
seven  days  before  verification  as 
required  by  Department  regulations,  and 
the  data  was  verified  during  the  cost 
verification,  found  to  be  acceptable,  and 
will  be  used  by  the  Department  in 
performing  its  sales  below  cost  test. 

Department’s  Position:  Pursuant  to 
the  Department's  February  9. 1993  letter 
requesting  clarifying  information,  Stelco 
submitted  difiner  information  ten  days 
prior  to  verification.  At  verification,  the 
Office  of  Accounting  verified  the  difiner 
information  in  question.  We  consider 
this  submission  to  be  timely  and  in 
response  to  a  request  by  the  Department 
as  allowed  under  19  CTO  353.31(b). 

Since  the  Department  has  determined 
the  difiner  information  to  be  timely,  the 
cases  cited  by  petitioners  in  which  the 
Department  resorted  to  BIA  in  the  face 
of  untimely  submissions  have  no 
bearing  on  the  instant  case.  Therefore, 
the  new  difiner  information  will  be  used 
for  purposes  of  the  final  determination. 

Comment  60:  Petitioners  argue  that 
the  Department  must  deny  a 
drcumstance^f-sale  adjustment  to  FMV 
for  provincial  sales  tax  (PST)  and 
calculate  a  weighted-average  home 
market  provincial  tax  rate  by  product 
and  apply  the  rate  to  U.S.  sales  with 
which  those  products  are  compared. 
Petitioners  also  argue  that  the 
Department  should  use  the  adjusted 
weighted-average  tax  rate  to  increase 
USP  net  of  duty,  brokerage,  rebates,  and 
fireight  and  ensure  that  the  amoimt  of 
hypothetical  tax  added  to  USP  does  not 
exceed  the  amount  of  the  home  market 
tax.  Finally,  they  assert  that  the 
Department  should  calculate  margins  by 
dividing  the  aggregated  dumping 
margins  by  the  aggregated  USP  net  of 
the  hypothetical  tax. 

Respondent  argues  that  the 
Department  should  add  PST  to  USP 
only  when  the  U.S.  sale  is  being 
compared  to  a  home  market  sale  with 
PST.  The  amount  added  should  be  the 
actual  amount  on  the  home  market  sale 
rather  than  a  weighted-average  home 
maiicet  tax  rate. 

Department’s  Position:  As  in  the  case 
of  the  Goods  and  Services  tax  (GST),  die 
Department  will  no  longer  make  a 
drounstance-of-sale  adjustment  to  FMV 
and  will  no  longer  calculate  a 
hypothetical  tax  on  the  U.S.  product  for 
PST.  Instead,  we  will  add  to  the  U.S. 
price  the  absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in  the 
cormtiy  of  exportation  (see  "Fair  Value 
Comparison"  section,  above). 

However,  as  verification  showed, 
Stelco  does  not  pay  PST  on  all  of  its 
home  market  sales.  In  instances  where 
the  product  will  be  used  as  an  input, 
there  is  an  exemption  from  payment  of 


PST.  That  is  why  original  equipment 
manufacturers  and  re-sellers  are  exempt 
finm  paying  the  PST.  Therefore,  PST 
will  be  appued  to  USP  only  in  those 
cases  where  the  U.S.  sale  is  matched  to 
a  home  market  model  %vith  PST. 

Comment  61:  Petitioners  argue  that 
the  Department  should  not  allow  certain 
pre-sale  freight  charges  as  an  adjustment 
oecause  the  merchandise  that  is  shipped 
to  outside  processors  is  still  in  an 
unfinished  state.  Petitioners  assert  that 
such  charges  should  be  a  cost  of 
production. 

Respondent  argues  that  such  goods 
are  fiiiished  products  and  thus  pre-sale 
freight  of  these  products  is  a  le^timate 
movement  expense.  In  addition, 
respondent  argues  that  if  the 
Department  makes  the  adjustment  to 
USP  for  pre-sale  height,  it  must  also 
make  such  an  adjustment  to  FMV  to 
ensure  an  apple-to-apple  comparison. 

Department’s  Position:  We  agree  with 
petitioners  that  pre-sale  height  charges 
for  unfinished  merchandise  should  not 
be  considered  a  movement  charge. 
Freight  between  a  factory  and  the 
further  processor  of  a  work  in  progress 
is  not  a  deductible  adjustment  imder 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bea^gs)  finm  Germany 
56  FR  31692  (July  11, 1991)  (first  admin, 
review)  (section  10,  Comment  1).  In  its 
own  wo^s,  "Stelco  frequently  ships  its 
coils  to  a  processor  for  nirther 
processing  prior  to  sale.  Such 
processing  may  include  painting, 
pickling,  slitting  or  other  treatment.” 

See  October  20, 1992  Section  B,  C,  D 
response  (p.6).  The  respondent  referred 
to  a  numlrar  of  cases  (Tapered  Roller 
Bearings  from  Japan,  56  FR  26054, 

26056  (June  6, 1991);  Television 
Receivers  finm  Japan,  55  FR  35916, 
35920  (September  4, 1990);  Gray 
Portland  ^ment  and  Clinker  from 
Mexico,  55  FR  29244,  29251  (July  18, 
1990);  Red  Raspberries  from  Canada,  56 
FR  677  (Janua^  8, 1991);  Gray  Portland 
Cement  and  Clinker  finm  Meidco,  58  FR 
at  25807)  to  support  its  assertion  that 
the  Department  must  allow  pre-sale 
freight  to  be  deducted  from  U.S.  price. 

In  all  of  these  cases,  however,  the 
Department  allowed  pre-sale  freight 
charges  to  be  deducted  because  they 
involved  the  transfer  of  a  finished 
product  from  the  factory  to  a 
distribution  center  or  warehouse.  None 
involved  the  transfer  of  an  imfinished 
product  finm  the  factory  to  a  further 
processor.  Therefore,  b^use  Stelco 
frequently  ships  unfinished  products  for 
furmer  processing,  the  Department  has 
decided  that  pre-sale  fieignt  charges  can 
not  be  deducted.  However,  we  have  not 
included  pre-sale  freight  in  the  cost  of 
manufacture  (GOM)  h^use  there  is  no 


evidence  on  the  record  which  indicates 
it  was  excluded  from  GOM. 

Furthermore,  there  is  no  significant 
impact  on  GOM  because  pre-sale  firei^t 
charges  as  compared  to  the  COM  of  the 
subject  merchandise  is  de  minimis. 

Respondent’s  citation  of  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Grey  Portland  Cement  v.  United 
States.  787  F.Supp.  208, 213  (CTT 1992) 
is  inapposite.  That  case  held  that  once 
the  Department  adjusts  USP  for  pre-sale 
freight  of  finished  merchandise,  it  must 
also  adjust  FMV  for  pre-sale  fireight  of 
finished  merchandise.  The  "firei^t 
expense”  in  question  in  this  case 
involves  unfinished  merchandise,  and 
no  adjustment  is  being  made  to  either 
USP  or  FMV  for  it. 

Comment  62:  Petitioners  argue  that 
the  royalty  fees  paid  to  an  unrelated 
entity  are  not  true  selling  expenses  but 
a  cost  of  production  for  Z-line  goods 
and  should  not  be  deducted  from 
Stelco’s  gross  rmit  price. 

Respondent  agrees  that  the  royalty 
payments  paid  to  the  unrelated  entity 
are  actually  costs  of  production  and 
thus  should  not  be  deducted  from  either 
USP  or  FMV. 

Department’s  Position:  The 
Department  agrees  that  the  above 
adjustment  should  not  be  allowed  as  a 
selling  expense.  The  royalty  to  the 
unrelated  party  is  a  payment  for 
production  tet^ology  rather  than  a 
selling  expense  and  thus  a  cost  of 
manufacturing. 

Comment  63:  Petitioners  argue  that 
commissions  paid  to  a  related  party 
with  respect  to  Z-4ine,  a  partnership  of 
which  Stelco  owns  60  percent,  should 
not  be  allowed  as  adjustments  because 
Stelco  could  not  prove  that  the 
parents  were  at  arm’s  length. 

Mspondent  agrees  that  such 
commission  payments  are 
"intracorporate  transfers”  rather  than 
actual  payments.  Thus,  the  Department 
should  not  deduct  these  payments  bt>m 
either  the  USP  or  the  FN^. 

Department’s  Position:  The 
Department  agrees  that  such  payments 
should  not  be  allowed  as  adjustments  to 
price  because  these  payments  are 
intracorporate  transfers  which  Stelco 
did  not  demonstrate  to  be  made  at  arm’s 
length.  However,  we  have  included 
these  payments  to  the  related  party  as  a 
cost  of  production.  See  Comment  75. 
The  Department  has  consistently 
refused  to  grant  adjustments  to  price  for 
this  type  of  intracorporate  transfer 
which  are  not  made  at  arm’s  length.  See 
e.g..  Certain  Welded  Carbon  Steel 
Standard  Pipes  and  Tubes  from  India, 
57  FR  54360,  54367. 

Comment  64:  Petitioners  contend  that 
Stelco  had  improperly  included  Stelco 
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U.S.A.*s  warehouse  costs  in  the  indirect 
selling  expense  category.  They  contend 
that  these  costs  are  post-sale  expenses 
directly  related  to  the  sales  under 
investigation  and  therefore  should  be 
considered  as  a  direct  selling  expense. 
Further,  the  petitioners  note  that  the 
warehousing  expenses  were  incorrectly 
calculated. 

Department’s  Position:  While  at 
verification,  the  Department  noted  that 
Stelco  U.S.A.’s  warehousing  expenses 
are  post-sale  expenses  whirm  are 
directly  related  to  the  sales  tmder 
investigation.  Therefore,  we  have 
considered  these  expenses  as  direct 
selling  expenses  for  the  final 
determination.  In  addition,  we  have 
adjusted  the  warehousing  expense  to 
reflect  corrections  found  at  verification. 

Comment  65:  Petitioners  argue  that 
two  rebate  categories,  REBATE2H  and 
REBATE3H,  should  not  be  deducted 
directly  from  gross  unit  price  because 
they  involve  refunds  which  are  linked 
to  specific  customers,  products,  and 
market,  but  which  are  not  tied  to 
specific  transactions.  Moreover, 
petitioners  note  that  these  refunds  are 
adjustments  resulting  from  clerical  or 
other  claim  adjustments  rather  than 
from  allowances  afforded  to  the  buyer 
under  terms  established  at  the  time  of 
sale. 

Respondent  contends  that  they  have 
established  that  these  adjustments  bear 
a  reasonably  direct  relationship  to  the 
sales  under  consideration  and  that 
Stelco  was  able  to  tie  each  rebate  to  the 
specific  customer,  in  the  specific 
market,  for  a  specific  cause,  the  specific 
class  of  product  sold  during  the  lOL 

Department’s  Position:  Tne 
Department  agrees  with  respondent  that 
the  REBATE2H  and  REBAl^SH  are 
legitimate  deductions  to  home  market 
price.  Although  Stelco  has  allocated 
these  adjustments,  they  are  directly 
associated  with  the  sales  in  question. 
Petitioners  have  cited  several  cases  in 
which  the  Department  has  disallowed 
rebates  because  they  were  not  sales 
specific.  However,  in  those  instances, 
the  respondent  was  unable  to  limit  the 
allocation  pool  to  the  subject 
merchandise.  For  these  particular 
rebates,  granted  by  Stelco,  the  allocation 
pool  consists  of  subject  merchandise  by 
customer  and  therefore  meets  the 
Department’s  direct  test.  As  noted  by 
petitioners,  several  of  the  REBATE3H 
adjustments  did  consist  of  corrections  of 
clerical  or  administrative  errors. 
However,  the  Department  verified  that 
these  were  legitimate  and  accurate 
adjustments. 

Comment  66:  Petitioners  argue  the 
Department  should  base  its  final 
determination  on  a  comparison  of 


individual  U.S.  prices  %vith  avorage 
Canadian  prices. 

Respondent  argues  that  the 
Depai^ent  should  base  its  final 
determination  upon  a  comparison  of 
averaM  U.S.  prices  with  average 
Canaman  prices  due  to  the  ’’u^que 
circumstances”  which  exist  between  the 
U.S.  and  Canadian  maricets.  These 
circumstances  result  in  the  same  or  very 
similar  average  transaction  prices  for 
both  markets,  and  individum  U.S.  prices 
that  are  lower  than  both  average  U.S. 
and  average  Canadi'^'n  prices.  Thus, 
respondent  says  that  a  comparison  of 
average  Canadian  prices  to  individual 
U.S.  prices  would  create  artificial 
mar^ns.  Respondent  urges  the 
Department  to  compare  a  weighted- 
average  USP  vrith  a  weighted-average 
FMV,  as  opposed  to  comparing  an 
indiWdual  U.S.  sale  with  a  weighted- 
average  FMV. 

Department’s  Position:  Although 
section  777 A  of  the  Act  allows  the 
Department  to  average  U.S.  sales  imder 
certain  conditions,  the  Department  is 
not  compelled  to  do  so.  The 
Department’s  preference  is  not  to 
average  USP,  as  doing  so  would 
potentially  allow  the  masking  of 
selective  dumping.  That  is.  a  foreign 
producer  could  sell  half  of  its 
merchandise  in  the  U.S.  at  less  than 
FMV,  and  the  other  half  at  greater  than 
FMV,  and  subsequently  arrive  at  a  zero 
dumping  margin. 

The  Department  has  made  exceptions 
in  certain  cases  but  only  when  such 
cases  involved  a  large  munber  of  sales, 
and  the  sale  of  perishable  products.  The 
two  cases  respondent  cites  {Certain 
Fresh  Winter  Vegetables  from  Mexico, 
48  FR  20,512  (hforch  28. 1980)  and 
Fresh  Cut  Flowers  from  Canada,  Chile, 
Colombia,  Costa  Rica,  Ecuador,  Kenya 
and  Mexico,  52  FR  2126  et  seq.  (January 
20, 1987)  are  not  on  point  because  they 
involve  perishable  products.  As  stated 
in  Fresh  Cut  Flowers,  “unlike  non- 
perishable  products,  sellers  cannot 
withhold  their  flowers  from  the  market 
until  they  can  obtain  a  higher  price.” 
Steel  is  clearly  not  a  perishable  product 
as  are  flowers  or  vegetables.  In  the  case 
of  such  non-perishable  products  as 
steel,  the  Department  has  consistently 
compared  Individual  U.S.  prices  to 
average  home  market  prices.  This  was 
most  recently  affirmed  in  Koyo  Seiko 
Co.,  Ltd.  and  Koyo  Corporation  of 
U.SA.  V.  United  States,  Slip  Op  93-87 
at  5  (QT 1993)  which  stated  that 
Section  777 A  “gives  no  indication  that 
Commerce  must  average  both  sides  of 
the  equation.”  Furthermore,  it  agreed 
with  the  Department  that,  because  the 
product  was  not  a  perishable  product, 
“Commerce  was  justified  in  not 


averaging  U.S.  prices”  even  though  it 
had  averaged  home  mari^et  sales,  (/d.). 
Therefore,  for  the  purposes  of  these 
investigations,  we  have  compared  each 
U.S.  sale  with  a  weighted-average  FMV. 

We  also  note  that  nothing  in  Section 
777 A  indicates  that  proximity  of  the 
respondent’s  home  market  to  the  United 
States  requires  the  Department  to 
weight-average  USP.  ’The  legislative 
history  of  section  777 A  clearly  indicates, 
that  Congress  intended  that  section  to 
give  the  Department  the  discretion  to 
use  averaging  techniques  in  cases 
involving  a  large  number  of  sales.  H. 

Rep.  No.1156, 98th  Cong.,  2nd  Sess.  44- 
46  and  186  (1984).  In  addition,  the 
Department  has  previotisly  rejected 
arguments  from  Canadian  respondents 
that  an  average  USP  is  reqiiired.  Certain 
Iron  Construction  Casting  from 
Canada,  51  FR  2412, 2414  (January  16, 
1986). 

Comment  67:  Petitioners  argue  that 
Stelco  failed  to  report  complete  1992 
restructuring  costs  and  the  Department 
should  include  them  in  the  cost  of 
manufacture. 

Respondent  coimters  that  during  the 
1992  fiscal  year  it  did  not  incur  any 
restructuring  costs.  The  only 
restructuring  costs  incurred  were  by 
CCC,  a  related  party.  Respondent  notes 
that  some  Stelco  employees  were  laid- 
off  in  October  of  1992,  however,  the  cost 
of  employee  benefits  associated  with  the 
laid-off  workers  were  included  in  the 
retried  COP/CV. 

Department’s  Position:  We  agree  with 
Stelco.  As  confirmed  by  Stelco’s  audited 
financial  statements  the  company  did 
not  incur  restructuring  costs  in  fiscal 
1992.  However,  Stelco  did  incur  certain 
job  training  and  employee  relocation 
costs.  At  verification,  Stelco  established 
that  these  costs  were  included  in  the 
submitted  cost  information. 

Comment  68:  Petitioners  claim  that 
Stelco’s  interest  expense  relating  to  the 
Z-line  must  be  included  in  the  cost  of 
production.  Petitioners  note  that 
Stelco’s  submission  indicates  that 
interest  expense  was  incurred  in  1992  in 
connection  with  its  Z-line  facility. 
Petitioners  believe  that  Stelco  failed  to 
report  this  information  by  using  interest 
earned  from  a  U.S.  tax  refund  to  offset 
the  expense. 

Department’s  Position:  We  agree  with 
petitioners  that  2^1ine’s  interest  expense 
should  be  included  in  the  cost  of 
production  and  have  revised  the  cost  of 
the  input  provided  from  the  related  Z- 
line  facility.  See  Comment  75. 

Comment  69:  Petitioners  claim  the 
Department  must  include  in  the  cost  of 
manufacture  (“COM”)  Stelco’s  1992 
foreign  exchange  loss  related  to  the  raw 
materials  used  in  producing  subject 
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merchandise.  Petitioners  maintain  that 
these  amounts  were  not  included  in  the 
submission.  Petitioners  also  claim  that 
the  imrealized  loss  resulting  from  the 
translation  of  long-term  dem  should  be 
included  in  COM. 

Respondent  argues  that  it  has 
appropriately  accounted  for  foreign 
exchange  gains  and  losses  in  accordance 
with  Cwadian  GAAP.  Furthermore, 
Respondent  argues  that  the  Department 
usually  adheres  to  foreign  GAAP  unless 
it  mat^ally  differs  from  U.S.  GAAP  and 
the  difference  caiises  distortion. 

Department’s  Position:  We  agree  with 
respondent  ip  part  A  review  of  the 
verification  exhibits  indicates  that 
Stelco  had  a  net  foreign  exchange  gain 
on  its  material  purchases  used  tor  the 
subject  merchandise.  Therefore,  we 
have  made  no  adjustment  However,  in 
calculating  the  OOP,  the  Department 
included  me  unrealized  loss  resulting 
from  the  translation  of  long-term  debt  If 
losses  are  defaired  to  some  future  time, 
the  costs  would  not  be  appropriately 
matched  to  the  sales.  See  final 
determination  of  Dynamic  Random 
Access  Memory  Semiconductors 
(DRA^)from  Korea,  54  FR 15472 
(March  23. 1993). 

Comment  70:  Petitioners  argue  that 
the  Department  must  adjust  Stelco’s 
pension  chaige  to  include  the  full 
amoimt  of  this  expense.  Respondent 
claims  that  pension  contributions 
required  by  the  Government  of  Ontario 
dimr  firom  the  pension  obligation 
computed  imder  Canadian  GAAP. 
Respondent  contends  that  the  GAAP 
figures  used  for  financial  reporting  are 
the  appropriate  costs  to  be  included  in 
COP/CV. 

Department’s  Position:  The 
Department  agrees  wi^  respondent 
Stelco  includ^  in  the  costs  submitted 
to  the  Department  the  amount  of  the 
pension  expense  recorded  in  its  audited 
financial  statements.  Although  the 
provincial  government  imposed  higher 
cash  funding  requirements  in  1992,  this 
does  not  change  the  amount  of  the 
company’s  actual  corporate  obligations 
for  fiscal  1992  in  accordance  wim 
Canadian  GAAP.  'Die  higher  funding 
required  by  the  Government  of  OnU^o 
is  recorded  as  a  deferred  asset  on 
Stelco’s  financial  statements  and  as 
such  is  not  properly  included  in  current 
expanses. 

Comment  71:  Petitioners  maintain 
that  the  Department  should  include 
Stelco’s  expenses  for  miner’s  health 
benefits  in  the  COP/CV.  Petitioners 
believe  that  these  costs  should  be 
included  since  Stelco  recognized  the 
full  present  value  of  all  future 
obligations  for  former  mine  workers  in 
its  1992  financial  statements. 


Respondent  counters  that  these 
expenses  are  not  related  to  the 
prMuction  costs  diiring  the  POI  but 
instead  relate  to  future  periods  and 
therefore  the  Department  should 
exclude  them  from  its  COP  analysis. 

Department’s  Position:  We  agree  with 
petitioners.  Stelco  recognized  the 
current  cost  of  these  benefits  in  its  1992 
financial  statements  and  accordingly, 
these  costs  should  be  borne  by  the 
subject  merchandise. 

Comment  72:  Petitioners  insist  that 
the  Department  must  include,  in  the 
cost  of  manufacture,  the  full  cost  of 
Stelco’s  repairs  on  its  #6  battery  coke 
oven. 

Respondent  argues  that  the  repairs  to 
the  coke  oven  were  so  extensive  that  the 
company  virtually  built  a  new  oven  and 
the  costs  incurred  for  this  repair  are 
comparable  to  start-up  expenses. 
Respondent  further  claims  that  the  cost 
is  clearly  extraordinary  because  the 
oven  could  not  be  rea^vated  in  the 
normal  course  of  business.  In  citing 
Fresh  Kiwi  fruit  from  New  Zealand,  57 
FR  13695,  at  13705  (April  17, 1992), 
respondent  compares  restoration  costs 
necessary  to  return  an  orchard  to  an 
operable  state  to  the  reactivation  of  the 
coke  oven.  In  that  case,  the  Department 
allowed  the  costs  to  be  capitalized  and 
allocated  them  over  the  same  period 
used  in  the  amortization  of  its  other 
capitalized  costs.  Respondent  argues 
that  its  restoration  costs  can  be 
considered  capitalized  costs  because 
they  were  incurred  in  returning  the  coke 
oven  to  an  operable  state.  Capitalized 
costs  are  amortized  over  the  life  of  the 
asset  under  Canadian  GAAP. 

Department’s  Position:  We  disagree 
with  respondent.  Although  Stelco 
argues  that  the  restoration  costs  were  an 
asset  which  can  be  capitalized  and 
amortized  over  a  peri^  of  time 
pursuant  to  Cana^an  GAAP,  the 
company  chose  to  e^roense  the  entire 
ammmt  in  1992.  We  nave  allocated  this 
cost  to  the  subject  merchandise  to 
include  all  costs  incurred  during  the 
POI. 

Comment  73:  Petitioners  assert  that 
the  gain  firom  Stelco’s  sale  of  the 
chemical  lime  works  should  not  be  an 
offset  to  the  cost  of  manufacture  because 
the  sale  is  not  an  ordinary  business 
activity. 

Respondent  cormters  that  since  the 
production  from  the  lime  works  are 
direct  inputs  to  the  steelmaking  process, 
the  company  included  the  gain  in  its 
costs.  Respondent  dtes  Minivans  from 
Japan,  (57  FR  21937, 21943.  May  25. 
1992)  in  support  of  its  contention  that 
the  disposal  of  fixed  assets  is  generally 
considered  a  normal  part  of  a  company’s 
operations  and  any  gains  or  losses 


generated  by  the  transactions  should  be 
included  in  the  COP/CV  calculation. 

Department’s  Position:  We  agree  with 
respondent  The  lime  works  provided 
inputs  used  in  manufacturing  the 
subject  merchandise.  The  Department 
recognizes  the  disposal  of  fixed  assets  as 
an  ordinary  business  activity,  and  gains 
or  losses  resulting  from  that  activity  as 
includable  in  the  COP  and  therefore  we 
have  accepted  the  costs  as  submitted  by 
Stelco. 

Comment  74:  Petitioners  declare  the 
Department  must  use  BIA  for  all  cost 
data  of  CCC.  The  Section  D  response  did 
not  supply  actual  cost  of  production 
data  for  CCC.  Stelco  wei^t  averaged  the 
cost  of  the  product  suppUed  to  CTC  for 
further  processing  and  estimated  CCC’s 
further  manufacturing  costs. 

Respondent  states  that  it  reported  the 
cost  of  the  substrate  provided  to  CCC  for 
further  processing  and  CCC  supplied 
Stelco  ^th  the  cost  of  painting, 
laminating,  electrogalvanizing,  and 
slitting  barod  on  CTC’s  estimated  cost 
worluheets,  which  are  used  in  the 
normal  course  of  business.  Respondent 
argues  that  CCC  provided  sufficient 
information  for  me  Department’s  cort  of 
production  analysis. 

Department’s  Position:  The  point  is 
moot.  The  Department’s  analysis  of 
CCC’s  sales  of  subject  merchandise  are 
based  entirely  on  BIA.  See  the 
Department’s  position  on  Comment  3. 

Comment  75:  Petitioners  argue  that 
the  Department  should  use  BIA  for 
certain  related  party  inputs  and 
services.  Stelco  reported  the  actual  cost 
rather  than  the  transfer  prices  and  did 
not  substantiate  fair  market  value  with 
respect  to  inputs  provided  by  these 
suppliers. 

Respondent  states  that  the 
Department’s  policy  is  to  use  transfer 
prices  for  sales  of  materials  between 
related  parties  when  sales  are 
demonstrated  to  be  at  arms-length. 
Where  transfer  prices  cannot  be  shown 
to  be  at  arms-length  then  the  iise  of 
actual  costs  is  required. 

Department’s  Position:  We  have  used 
the  cost  information  submitted  by  Stelco 
in  valuing  inputs  obtained  frem  related 
parties,  ex(^t  for  the  input  provided  by 
the  Z-line.  The  questionnaire  requested 
Stelco  to  report  transfer  prices  for 
related  parties.  However,  it  reported 
costs  instead  for  all  related  parties, 
which  we  accepted,  except  for  Z-line. 
Stelco  stated  that  it  could  not 
demonstrate  that  transfer  prices  were  at 
arm’s  length,  therefore,  it  reported 
actual  costs.  At  verification,  the 
Department  reviewed  information 
confirming  that  the  cost  data  provided 
by  Stelco  represented  the  actual  cost  to 
the  producing  party  after  including 
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certain  adjustments,  in  effect,  the 
transfer  price.  We  compared  the  transfer 
prices  to  the  prices  charged  by  unrelated 
suppliers,  noting  that  they  were 
comparable.  For  the  Z-line,  however,  in 
computing  CXDP/CV,  we  revised  the  cost 
of  the  related  input  by  adding  interest 
expense  as  reported  in  its  financial 
statements.  We  also  included  royalties 
and  commissions  which  have  been 
disallowed  as  selling  expenses.  Because 
we  are  unable  to  determine  which 
products  were  galvanized  on  the  Z-line, 
as  BIA,  we  revised  all  reported 
corrosion-resistant  fixed  and  variable 
overhead  based  on  a  proportionate 
amount  of  Z-line  costs  to  total 
galvanized  costs  to  reflect  this  upward 
adjustment  for  interest  expense, 
royalties,  and  commissions. 

Comment  76:  Petitioners  assert  that 
the  selling,  general  and  administrative 
expense  included  in  the  reported  cost  of 
production  must  be  recalculated 
because  the  company  allocated  these 
expenses  improperly. 

Department’s  Position:  We  agree  with 
petitioners.  Stelco  reported  its  GStA 
expenses  on  a  per  ton  amount,  instead 
of  calculating  ^e  G&A  expenses  as  a 
percentage  of  cost  of  sales  and  applying 
that  amoimt  to  COM.  Products  which 
cost  more  to  produce  should  bear  a 
proportionately  higher  amount  of  G&A 
expense.  Therefore,  Stelco’s 
methodology  is  improper  and  we  have 
revised  the  reported  G&A  expenses. 

Comment  77:  Petitioners  declare  the 
Department  must  recalculate  Stelco’s 
interest  expense  because  it  used  an 
improper  methodology.  Petitioners 
claim  that  the  Department  requires 
interest  expense  be  allocated  by  (i) 
determining  interest  expense  as  a 


percentage  of  total  cost  sales  for  the 
consolidated  entry;  and  (ii)  applying 
that  percentage  of  COM  to  determine  a 
cost  per  imit. 

Department’s  Position:  We  agree  with 
petitioners.  Stelco  reported  its  interest 
expense  on  a  per  ton  amount,  instead  of 
calculating  the  interest  expense  as  a 
percentage  of  consolidated  cost  of  sales 
and  applying  that  amount  to  COM. 
Products  which  cost  more  to  produce 
should  bear  a  proportionately  higher 
amount  of  interest  expense.  Therefore, 
Stelco’s  methodology  is  improper  and 
we  have  revised  the  reported  interest 
expense. 

Comment  77:  Petitioners  state  the 
Department  must  use  best  information 
available  for  the  weighted  average  cost 
per  CONNUM  for  hot  rolled  products 
because  Stelco  incorrectly  weighted  the 
hot-rolled  cost  of  manufacturing 
(HRCOM)  for  each  mill  by  the  net  tons 
sold.  Instead,  it  should  have  weighted 
the  HRCOM  by  the  number  of  tons 
manufactured — the  basis  upon  which  it 
calculated  costs — not  the  quantity  that 
was  sold. 

Department’s  Position:  We  disagree 
with  petitioners.  There  is  nothing  on  the 
record  which  shows  that  the  weighted 
average  cost  per  CONNUM  for  hot- 
rolled  products  is  distortive.  The  subject 
merchandise  is  generally  not  a  stock 
item,  therefore,  its  production  and  sale 
would  be  relatively  the  same.  Therefore, 
weight  averaging  by  sales  does  not 
appear  unreasonable. 

Comment  78:  Petitioners  assert  the 
Department  must  recalculate  the 
variances  applied  to  the  Hilton  Works 
Plant. 

Respondent  argues  that  the 
Department  should  accept  Stelco’s  use 


of  annual  variances  because  they  i 

account  for  year-end  adjustments.  The  ■ 
company  claims  that  including  these 
adjustments  avoids  distortions  resulting 
horn  the  use  of  a  six-month  POI,  and  is 
in  conformity  with  Department  practice. 

Department’s  Position:  We  agree  with 
respondent.  At  verification,  the 
Department  determined  that  the  annual 
variances  included  year-end 
adjustments  which,  if  excluded  from  the 
six-month  POI,  would  distort  costs. 
Applying  the  annual  variance  in  this 
case  provides  an  accurate  representation 
of  the  actual  costs  incurred. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  from  Canada  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date 
February  4, 1993,  the  date  of  publication 
of  our  preliminary  determination  in  the 
Federal  Register.  Our  preliminary 
determinations  with  regard  to  IPSCO’s 
entries  of  steel  plate  and  Dofasco’s 
entries  of  cold-rolled  steel  were 
negative.  Therefore,  the  suspension  of 
liquidation  on  these  products  for  these 
companies  is  effective  on  the  date  of 
.  publication  of  this  notice.  The  Customs 
Service  shall  require  a  cash  deposit  or 
bond  equal  to  the  estimated  amount  by 
which  the  FMV  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Company 

Hot- 

rolled 

CoW- 

roiled 

Corro¬ 

sion-re¬ 

sistant 

Plate 

CMP . . . 

n/a 

7.49 

n/a 

n/a 

32.79 

11.73 

10.89 

n/a 

IPSCO . 

20.08 

n/a 

n/a 

1.47 

n/a 

48.29 

n/a 

n/a 

16.86 

48.29 

28.27 

68.70 

All  Ottws . 

20.84 

36.19 

22.29 

61.95 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  or 
their  responsibility  concerning  ^e 
return  or  destruction  of  proprietary 


information  disclosed  rmder  APO  in 
accordance  with  19  CFK  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 


Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-15615  Filed  7-8-93;  8:45  ami 
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[A-405-802] 

Rnal  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to^^ngth 
Carbon  Steel  Plata  From  Rniand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  McGilvray  or  David  J. 
Goldberger,  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-0108  or  (202) 482-4136, 
respectively. 

Final  Determination 

We  determine  that  imports  of  certain 
cut-to-length  carhon  steel  plate  (steel 
plate)  from  Finland  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  735  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  The  estimated 
weighted-average  margins  are  shown  in 
the  “Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  issuance  of  our  notice  of 
preliminary  determination  and 
postponement  of  final  determination  (58 
FR  7090  (February  4, 1993)),  the 
following  events  have  occtured: 

Verification  of  Rautaruukki  Oy’s 
(Rautaruukki’s)  responses  to  the 
Department  of  Commerce’s  (the 
Department’s)  sales  and  cost  of 
production  (COP)  questionnaires  took 
place  in  Finland  during  March  and 
April  of  1993. 

We  received  requests  for  a  public 
hearing  horn  Rautaruukki  and  from 
petitioners  on  February  16. 1993. 
Rautaruukki  filed  its  case  brief  on  April 

28. 1993.  Petitioners  filed  their  case 
brief  on  April  27. 1993.  Rautaruukki  and 
petitioners  filed  rebuttal  briefs  on  April 

30. 1993.  A  public  hearing  was  held  on 
May  4. 1993. 

Scope  of  Investigation 

'The  product  covered  by  this 
investigation  constitutes  a  single  "class 
or  kind”  of  merchandise:  certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (Argentine 
Steel),  which  is  being  published 
concurrently  with  this  notice. 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992,  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  constitute 
a  single  category  of  su(±  or  similar 
menmandise.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
made  similar  merchandise  comparisons 
on  the  basis  of  the  criteria  defined  in 
Appendix  V  to  the  antidumping  duty 
questionnaire,  which  is  on  file  in  Room 
B-099  of  the  main  building  of  the 
Department  of  Commerce. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
cut-to-length  carbon  steel  plate  firom 
Finland  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV).  as  specified  in  the 
"United  States  Price”  and  “Foreign 
Market  Value”  sections  of  this  notice. 

Rautaruukki  reported  sales  of  the 
subject  merchandise  to  related  parties  in 
the  home  market.  The  Department’s 
methodology  for  determining  whether 
or  not  to  include  these  transactions  in 
our  calculations  of  FMV  is  discussed  in 
Appendix  n  to  Argentine  Steel. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

1.  We  recalculated  U.S.  credit 
expenses  using  the  average  interest  rate 
foimd  at  verification  (see  page  11  of  the 
Department’s  sales  verification  report). 

2.  We  have  not  calculated  a 
hypothetical  tax  on  the  U.S.  product, 
but  have  added  to  U.S.  price  the 
absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in 
Finland  (see  comment  7  below). 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  ffie 
preliminary  determination,  with  the 
following  exceptions: 

1.  We  adjusted  Rautaruukki’s 
difference-in-merchandise  adjustment  to 
accoimt  for  a  heat  treatment  reporting 
code  which  was  incorrectly  reported. 
(See  the  Department’s  concurrence 
memorandum,  on  file  in  the  Central 
Records  Unit.  Room  B-099  of  the  main 
Commerce  building,  for  further  details.) 

2.  We  have  now  allowed 
Rautaruukki’s  claimed  home  market 
(HM)  rebates  (see  Comment  3  and  the 
concurrence  memorandum). 


3.  We  have  reclassified  Rautaruukki’s 
claimed  HM  commission  as  a  discount 
(see  the  concurrence  memorandum). 

4.  We  have  adjusted  FMV.  reported  on 
an  actual-weight  basis,  to  place  it  on  a 
theoretical-weight  basis,  for  comparison 
to  U.S.  sales  reported  on  a  theoretical- 
weight  basis  (see  page  14  of  the 
Department’s  sales  verification  report). 

5.  We  have  not  used  Rautaruukki ’s 
sales  to  one  HM  customer,  since  we 
foimd  that  the  sales  to  that  customer 
were  not  at  arm’s  length. 

Cost  of  Production 

Based  on  petitioners’  allegation,  and 
in  accordance  with  section  773(b)  of  the 
Act,  we  investigated  whether 
Rautaruukki  had  home  market  sales  that 
were  made  at  less  than  COP. 

If  over  90  percent  of  respondent’s 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent’s  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  a  respondent’s  sales  were  at 
prices  above  the  COP.  and  such  sales 
were  made  over  an  extended  period  of 
time,  we  disregarded  only  the  below- 
cost  sales. 

In  order  to  establish  that  below  cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product  specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  more  months,  then  the  below 
cost  sales  were  considered  to  have  been 
over  an  extended  period  of  time. 

Where  we  founa  that  more  than  90 
percent  of  respondent’s  sales  were  at 
prices  below  ffie  COP.  ana  such  sales 
were  over  an  extended  period  of  time, 
we  disregarded  all  sales  for  that  model 
and  calculated  FMV  based  on 
constructed  value  (CV).  Furthermore, 
there  is  no  evidence  on  the  record  of 
this  investigation  to  indicate  that  such 
sales  were  at  prices  which  would  permit 
the  recovery  of  costs  over  a  reasonable 
period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
the  respondent’s  cost  of  materials, 
fabrication,  general  expenses,  and 
packing. 

The  submitted  COP  data  was  relied 
upon,  except  in  the  following  instance 
where  the  costs  were  not  appropriately 
quantified  or  valued: 

1.  The  Department  calculated  a  rate  for 
general  and  administrative  (G&A)  expenses 
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based  on  financial  data  from  Rautarunkki’s 
response  to  Section  A  of  the  Department’s 
questionnaire  (see  comment  9  Iwlow). 

2.  For  CV,  we  have  adjusted  Rautaruukki’s 
costs  reported  on  an  actual-weight  basis  to 
place  them  on  a  theoretical-weight  basis,  for 
comparison  to  U.S.  sales  reported  on  a 
theoretical-weight  basis. 

In  accordance  with  section 
773(e)(l)(b)(i)  of  the  Act,  we  included  in 
CV  the  greater  of  Rautaruukki’s  reported 
general  expenses,  adjusted  as  detailed 
above,  or  the  statutory  minimum  of  10 
percent  of  cost  of  manufacture  (COM). 

For  profit,  we  used  the  statutory 
minimum  of  eight  percent  of  the  total  of 
COM  and  general  expenses  because 
Rautaruul^’s  actual  profit  on  home 
market  sales  was  less  than  eight  percent, 
pursuant  to  section  773{e)(l)(b)(ii)  of  the 
Act. 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POL 
In  place  of  the  official  certified  rates,  we 
used  the  average  monthly  exchange 
rates  pubUshed  by  the  International 
Monetary  Fimd. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1:  Petitioners  state  that  the 
Department  should  apply  best 
information  available  (BIA)  for  those 
U.S.  sales  matched  to  HM  products  for 
which  respondent  has  furnished 
erroneous,  incomplete,  or  misleading 
product  information^^spondent’s 
errors,  petitioners  contend,  include:  (a) 
Product  control  numbers  which 
improperly  included  products  of 
different  steel  quahties;  (b)  products 
with  incorrect  control  numbers  or  grade 
identifier  designations;  and  (c)  several 
products  whidi  have  not  been  properly 
identified. 

Respondent  rebuts  that  it  has  properly 
reported  all  of  the  products  in  question. 

Department  Position:  Petitioners’ 
assertions  regarding  product 
information  are  not  supported  by 
evidence  on  the  record.  Respondent 
provided  documentation  at  verification 
with  regard  to  product  matching  and 
product  characteristics  and  we  foimd  no 
discrepancies,  aside  from  the  heat 
treatment  problems  addressed  in 
Comment  9  (see  pages  8  and  9  of  the 


Department’s  sales  verification  report). 

We  have  continued  to  use  the 
information  furnished  by  respondent. 

Comment  2:  Petitioners  state  that 
respondent  has  not  supported  its  claim 
for  the  small  item  quantity  adjustment 
with  sufficient  information  and 
therefore,  respondent’s  request  for  a 
quantity  adjustment  should  be  denied. 

Respondent  contends  that  it  has 
provided  ample  evidence,  in  numerous 
submissions  to  the  Department,  that  the 
item  quantity  factor  accounts  for 
significant  differences  in  direct 
manufacturing  costs  between  sales  in 
the  home  market  and  sales  in  the  U.S. 
market. 

Department  Position:  We  agree  with 
petitioners.  Respondent’s  support  on  the 
record  for  this  claim  consists  merely  of 
a  single  chart,  lacking  comprehensive, 
narrative  explanation,  and  a  figure 
reported  in  the  sales  fisting  field  for  this 
claimed  adjustment.  In  its  response  to 
the  Department’s  sales  questionnaire, 
Rautaruukki  claimed  to  be  working  on 
a  “study”  to  justify  the  adjustment. 
However,  no  such  study  was  ever 
placed  on  the  record  in  this 
investigation.  The  information  which 
Rautaruukki  has  presented  does  not 
adequately  support  or  quantify  the 
claim  for  a  quantity  adjustment. 
Therefore,  we  disallowed  Rautaruukki 's 
claimed  quantity  adjustment. 

Comment  3:  Petitioners  contend  that 
the  Department  should  disallow  several 
of  respondent’s  claimed  home  market 
rebates.  Petitioners  claim  that  the 
existence  and  amount  of  the  rebates  was 
uncertain. 

Respondent  states  that  its  customers 
in  the  Finnish  home  market  know  of  the 
rebate  in  advance  of  their  purchases 
and,  therefore,  the  Department  must 
make  adjustments  for  those  rebates. 

Department  Position:  We  agree  with 
respondent.  Based  on  exhibits  collected 
by  the  Department  during  verification, 
the  home  market  customers  had 
knowledge  of  the  existence  and  amounts 
of  rebates  prior  to  the  sales  in  question 
(see  the  concurrence  memorandum).  We 
have  included  the  reported  rebates  in 
our  margin  calculations. 

Comment  4:  Petitioners  state  that  the 
Department  should  not  make  any 
adjustment  for  data  included  in  the 
third  party  payment  field  of 
respondent’s  computer  tape,  since 
respondent  previously  confirmed  that  it 
had  no  third  party  payment  expenses. 

Department  Position:  We  agree  with 
petitioners.  Respondent  confirmed, 
several  times,  that  it  incurred  no 
expense  with  regard  to  third  party 
payments.  Therefore,  we  disallowed  the 
data  contained  in  the  computer  sales 
fisting  field  for  third  party  payments. 


Comment  5:  Petitioners  state  that 
respondent’s  lack  of  preparedness 
prevented  the  verification  of 
Rautaruukki’s  direct  selling  expenses, 
and  therefore,  the  Department  should 
classify  respondent’s  claimed  home 
maricet  direct  expenses  as  indirect 
selling  expenses,  while  classifying 
respondent’s  claimed  U.S.  direct  selling 
expenses  as  direct  selling  expenses. 

Respondent  contends  that  it  provided 
a  full  explanation  and  supporting 
documentation  for  its  claimed  direct 
selling  expenses  and  that  the 
Department  had  ample  opportunity  to 
verify  the  information.  Respondent 
maintains  that  to  the  extent  that  any 
information  remains  \mverified,  it  was 
not  due  to  respondent’s  inability  to 
provide  the  Department  with  the 
documentation  at  verification. 

Department  Position:  We  agree  with 
petitioners  that  respondent’s  HM  selling 
expenses  should  be  classified  as  indirect 
and  its  U.S.  selling  expenses  should  be 
classified  as  direct.  As  noted  in  the 
Department’s  sales  verification  report, 
we  were  unable  to  verify  that  any  of  the 
expenses  in  question  were  of  the  nature 
claimed  by  respondent.  As  stated  in 
Tapered  Roller  Bearings,  Finished  and 
Unfinished,  and  Parts  Thereof,  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (57  FR 
4956,  February  11, 1992): 

[T]be  burden  is  placed  on  the  respondent  to 
prove  that  U.S.  selling  expenses  are  indirect 
and  home  market  selling  expenses  are  direct. 
We  classify  expenses  in  each  market  based 
on  the  information  submitted  *  *  *  and  on 
the  Department's  verification  reports.  In 
instances  where  a  respondent  foils  to  provide 
sufficient  information  to  support  its  claim 
that  an  adjustment  is  directly  related  to  a  sale 
in  the  home  market,  we  will  generally 
reclassify  the  adjustment  as  indirect. 
Likewise,  when  a  respondent  foils  to  provide 
information  to  support  its  claim  that  an 
adjustment  is  indirect  in  the  U.S.  market,  we 
generally  reclassify  the  adjustment  as  direct. 

Therefore,  we  have  treated  all  of 
Rautaruukki’s  claimed  U.S.  selling 
expenses  as  direct  and  all  of 
Rautaruukki’s  claimed  HM  selling 
expenses  as  indirect. 

Comment  6:  Petitioners  state  that  the 
Department  should  use  U.S.  indirect 
selling  expenses  as  an  offset  to  HM 
commissions. 

Department  Position:  As  stated  in  the 
“Foreign  Market  Value”  section  of  this 
notice,  we  have  reclassified 
respondent’s  HM  commissions  as 
discoimts.  Therefore,  petitioners’ 
comment  is  moot. 

Comment  7:  Petitioners  state  that, 
pursuant  to  the  recent  decision  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Zenith  Electronics  Corp.  v.  United 
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States  (No.  92-1043,  slip  op.  12-17, 
March  19, 1993),  the  Department  cannot 
make  a  circumstance-of-sale  adjustment 
for  Finnish  turnover  tax.  Petitioners  also 
state  that  the  Department  m\ist 
determine  the  extent  to  which  the  tax  is 
assed  through  to  customers  in  the 
ome  market. 

Department  Position:  We  have 
adjurted  for  the  Finnish  turnover  tax 
according  to  the  methodology  described 
in  Appendix  II  of  Argentine  Steel.  As 
stated  in  Appendix  n.  we  have  not  made 
a  circumstance^f-sale  adjustment  to 
FMV.  Also,  we  have  not  calculated  a 
hypothetical  tax  on  the  U.S.  product, 
but  have  added  to  U.S.  price  the 
absolute  amoimt  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation. 

We  imposed  no  limitation  on 
consumption  taxes  added  to  USP,  based 
on  the  incidence  of  such  taxes  in  the 
home  market,  because  the  statute 
reouires  no  such  limitation.  We  are  not 
following  Zenith  v.  United  States,  633  F. 
Supp.  1382  (QT 1986),  appeal 
dismissed,  875  F.2d  291  (Fed.  Cir. 

1989),  and  its  progeny  with  respect  to 
this  issue,  because  we  do  not  agree  with 
that  decision  and  have  appealed  this 
issue  to  the  Court  of  Apj^als  for  the 
Federal  Circuit  in  Daewoo  v.  United 
States,  Fed.  Cir.  Nos.  92-1558-62.  The 
Court  of  International  Trade  has  upheld 
oxir  position  that  the  statute  does  not 
require  a  measiirement  of  "tax  pass- 
through"  in  Federal-Mogul  Corp.  v. 
Unit^  States,  Slip  Op.  93-17  (CTT  Feb. 
4, 1993). 

Comment  8:  Petitioners  state  that  we 
should  use  BIA  for  U.S.  products  which 
are  mismatched  due  to  heat  treatment 
re^rting  problems. 

Respondent  contends  that  we  should 
use  the  corrected  heat  treatment 
information  which  it  has  submitted,  and 
make  the  appropriate  revisions  to  the 
product  concordance. 

Department  Position:  We  agree  with 
petitioners.  We  have  used  BIA  for 
reported  product  matches  which  are 
incorrect  because  of  erroneous  heat 
treatment  information  in  respondent's 
questionnaire  responses  (see  the 
concurrence  memorandum).  The 
Department  had  requested  that 
Rautaruukki  identify  U.S.  sales  whidi 
were  mismatched  due  to  heat  treatment 
misreporting.  In  identifying  those  U.S. 
sales,  Rautaruukki  also  noted  the 
corrected  heat  treatment  information  for 
those  sales.  Those  corrections  were 
untimely  and  unsolicited  new 
information  and,  therefore,  could  not  be 
used  for  this  determination.  Because 
Rautaruukki  failed  to  provide  correct 
model  matching  data  for  certain  U.S. 
sales,  and  because  these  errors  were 


systemic  in  nature,  we  used,  as  BIA,  for 
those  particular  transactions  the  higher 
of:  (1)  The  highest  non-aberrant 
transaction  margin  calculated  for  the 
firm  from  among  the  sales  of  the  same 
class  or  kind  of  merchandise  where  we 
were  able  to  calculate  a  margin,  or  (2) 
the  average  petition  rate  for  the  same 
class  or  k^o  of  merchandise. 

Comment  9:  Petitioner  states  that, 
because  Rautaniukki's  reported  G&A 
expenses  failed  to  include  an  amount 
for  corporate  overhead,  the  Department 
should  use  BIA  for  the  G&A  rate. 

Rautaruukki  states  that  it  provided 
verification  exhibits  which  reflected  not 
only  the  specific  elements  of  G&A 
expenses  but  the  absolute  value  of  G&A 
expenses  as  well.  It  also  states  that  no 
inquiry  was  made  regarding  corporate 
overhead  during  the  verification. 

Department  Position:  Rautaruukki 
presented  data  at  verification  to  support 
its  G&A  expenses,  as  revised  for  its 
supplemental  cost  of  production 

3uestionnaire  response.  However,  as 
etailed  in  the  Department’s  cost 
verification  report,  the  data  could  not  be 
tied  to  any  specific  data  in  the  financial 
reporting  system.  Therefore,  the 
Department  has  not  used  the  revised 
G3^  expenses  and,  making  an  adverse 
assumption,  has  used  higher  G&A 
figures  based  on  data  from 
Rautaniukki’s  original  cost  of 
production  submission. 

Comment  10:  Petitioner  states  that 
Rautaruukki  did  not  properly  allocate 
interest  expense  because  the  company 
did  not  consider  exchange  gains  and 
losses  in  its  calculation. 

Rautaruukki  states  that,  at 
verification,  it  updated  its  interest 
expense  based  on  its  audited  1992 
consolidated  financial  report. 

Department  Position:  We  agree  with 
respondent  Rautaruukki’s  audited  1992 
consolidated  financial  report,  issued 
immediately  prior  to  the  Department’s 
cost  verification,  encompas^  the  POL 
Rautaruukki  used  the  report  at 
verification  to  update  fully  its 
previously  reported  interest  expense 
calculation,  in  the  manner  prescribed  in 
Section  D  of  the  Department’s 
questionnaire.  The  exchange  gains  and 
losses  in  the  financial  statement  relate 
to  a  devaluation  by  the  government  that 
occurred  in  1991.  Accordingly, 
respondent  correctly  excluded  these 
items  from  its  interest  expense. 

Comment  11:  Petitioner  maintains 
that  Rautaruukki  did  not  fully  capture 
all  of  its  indirect  costs  in  its  COP 
submission. 

Rautaruukki  states  that  all  of  the 
indirect  costs  were  properly  allocated. 

Department  Position:  We  agree  with 
Rautaruukki.  Analysis  of  the  verification 


exhibits  confirms  that  all  indirect  costs 
were  appropriately  allocated. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  Finland  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
February  4. 1993,  the  date  of  publication 
of  our  preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amoimt  by  whidi 
the  FMV  of  the  merchandise  subject  to 
this  investigation  exceeds  the  U.S.  price, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  imtil 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Weighted- 

Producer/manufacturer/expoiter 

average 

margin 

percentage 

Rautaruukki  Oy . . 

32.25 

AH  others . 

32.25 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  ^e 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determinatiih  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-15616  Filed  7-8-93;  8:45  am] 
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(A-427-606,  A-427-«07, 4-427-808,  and  A- 
427-809) 

Notice  of  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Certain  Hot* 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold*Rolled  Carbon  Steel  Rat 
Products,  Certain  Corrosion*Resi8tant 
Carbon  Steel  Rat  Products,  and 
Certain  Cut-to*ljength  Carbon  Steel 
Plate  From  France 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  or  Stephen  Alley,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW;  Washington,  DC  20230; 
telephone:  (202)  482-1777  or  (202)  482- 
5288,  respectively. 

Final  Determinations 

We  determine  that  imports  of  certain 
hot-rolled  carbon  steel  flat  products 
(hot-rolled  steel),  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel),  certain  corrosion-resistant  carbon 
steel  flat  products  (corrosion-resistant 
steel),  and  certain  cut-to-length  carbon 
steel  plate  (steel  plate)  horn  France  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  weighted-average 
margins  are  shown  in  the  “Suspension 
of  Liquidation”  section  of  this  notice. 

Case  History  ' 

Since  our  preliminary  determinations 
and  postponement  of  final 
determinations  on  January  26, 1993  (58 
FR  7091,  February  4, 1993),  the 
following  events  have  occiirred: 

On  January  26, 1993,  petitioners 
alleged  that  critical  circumstances  exist 
with  respect  to- imports  of  hot-rolled 
steel,  cold-rolled  steel,  and  steel  plate. 

On  February  12  and  16, 1993, 
respectively,  petitioners  and 
respondent,  Usinor  Sacilor  (Usinor), 
requested  that  a  public  hearing  be  held. 

Usinor  submitted  supplemental  cost 
of  production  and  further 
manufacturing  information,  revisions 
and  corrections  to  its  sales  responses, 
and/or  revised  computer  tapes  in 
February,  March,  April,  and  May  1993. 

On  March  8, 1993,  we  issued  negative 
preliminary  determinations  of  critical 
circumstances  with  respect  to  imports  of 
hot-rolled  steel,  cold-rolled  steel,  and 
steel  plate  (58  FR  12932,  March  8. 

1993). 


We  conducted  verification  of  Usinor’s 
sales  and  cost  questionnaire  responses 
in  France  in  March  1993  and  in  the 
United  States  in  April  1993. 

Usinor  and  petitioners  submitted  case 
and  rebuttal  briefs  on  May  14  and  19, 
1993,  respectively.  A  public  hearing  was 
held  on  May  21, 1993. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
“classes  or  kinds”  of  merchandise: 
Certmn  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate. 
The  full  descriptions  of  the  subject 
merchandise  are  included  in  Appendix 
I  to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina  (Argentine  Steel),  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigations 

The  period  of  investigations  (POI)  is 
January  1, 1992,  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  merchandise  covered 
by  these  investigations  also  constitutes 
single  categories  of  such  or  similar 
merchandise.  In  accordance  with  19 
CFR  353.58,  we  compared  U.S.  sales  to 
home  market  sales  at  the  same  level  of 
trade,  where  possible.  Where  we  were 
not  able  to  match  sales  at  the  same  level 
of  trade,  we  made  comparisons  without 
regard  to  the  level  of  trade.  We  adjusted 
Usinor’s  reported  levels  of  trade  by 
treating  automobile  manufacturers  as 
end  users,  not  as  a  separate  category  of 
end  users. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  from 
France  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
“United  States  Price”  and  “Foreign 
Market  Value”  sections  of  this  notice. 

United  States  Price 

For  all  four  classes  or  kinds  of 
merchandise,  we  based  USP  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  when  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  before  importation  and  exporter’s 
sales  price  (ESP)  methodology  was  not 


otherwise  indicated.  (See  Comment  31, 
below.) 

For  all  four  classes  or  kinds  of 
merchandise,  where  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  of  the  subject  merchandise 
into  the  United  States,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act.  All  of  the  ESP  sales  of  subject 
merchandise  were  reponed  as  further 
manufactured  in  the  United  States. 

We  excluded  U.S.  sales  of  seconds 
because  these  constituted  an 
insignificant  percentage  of  total  sales  for 
each  class  or  kind  of  merchandise  (e.g., 
less  than  five  percent)  sales  of 
merchandise  that  was  not  of  French 
origin,  and  sales  of  non-Usinor 
merchandise. 

For  purchase  price  and  ESP  sales  of 
each  class  or  kind  of  merchandise,  we 
made  deductions,  where  appropriate, 
for  discounts,  rebates  and  the  following 
movement  charges:  foreign  brokerage, 
foreign  inland  freight,  loading,  marine 
insurance,  ocean  freight,  U.S.  brokerage. 
U.S.  duty,  and  U.S.  inland  freight. 

For  ESP  sales  only»  we  deducted 
credit  expenses,  warranty  expenses, 
indirect  selling  expenses,  inventory 
carrying  costs,  and  premiums  for 
product  liability  insurance.  In  the 
investigation  of  cold-rolled 
merchandise,  we  deducted  sales 
commissions  to  an  unrelated 
commissionaire. 

In  addition,  we  made  deductions, 
where  appropriate,  for  all  value  added 
in  the  United  States  pursuant  to  section 
772(e)(3)  of  the  Act.  The  value  added 
consists  of  the  costs  associated  with  the 
production  of  the  further  manufactured 
products,  other  than  the  costs  associated 
with  the  imported  products  and  a 
proportional  amount  of  any  profit 
related  to  the  further  manufacture.  Profit 
was  calculated  by  deducting  all 
applicable  expenses  from  the  sales 
price.  The  total  profit  was  then  allocated 
proportionally  to  all  components  of 
cost.  Only  the  profit  attributable  to  the 
value  added  in  the  United  States  was 
deducted. 

In  determining  the  costs  incurred  to 
produce  the  further  manufactured 
products,  the  Department  of  Commerce 
(the  Department)  included  (1)  the  costs 
of  manufacture:  (2)  movement  and 
packing  expenses;  and  (3)  general 
expenses,  including  selling,  general  and 
administrative  expenses,  and  interest 
expenses. 

We  divided  the  restructuring  costs 
reported  on  the  December  31. 1992, 
consolidated  financial  statement  of 
Edgcomb,  one  of  Usinor’s  related  steel 
service  centers  (SSC),  by  that  company’s 
production  costs  and  used  the  resulting 
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ratio  to  increase  its  reported  further 
manufacturing  expense. 

We  added  to  U.S.  price  the  absolute 
amount  of  value-added  tax  (VAT)  paid 
on  the  comparison  sale  in  France.  (See 
Comment  37,  below.)  Based  on  our 
findings  at  verification,  we  made  other 
miscellaneous  modifications  to  USP. 
These  changes  are  described  in  the 
section  on  “Interested  Party 
Comments,"  below. 

We  converted  U.S.  sales  made  on 
either  a  theoretical  minimum  weight  or 
a  theoretical  nominal  weight  basis  to  an 
actual  weight  basis  using  conversion 
factors  provided  by  Usinor. 

Foreign  Market  Value 

We  compared  the  volume  of  home 
market  sales  of  subject  merchandise  to 
the  volume  of  third  country  sales  to 
determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV  in  each  of  these 
investigations.  We  found  that  the  home 
market  was  viable  for  sales  of  each  of 
the  classes  or  kinds  of  merchandise 
subject  to  investigation. 

We  excluded  firam  our  analysis  any 
sales  made  by  related  resellers  in  France 
(downstream  sales)  of  merchandise  that 
had  been  purchased  from  Usinor, 
whether  or  not  the  product  purchased 
fi'om  Usinor  had  been  processed,  further 
manufactured,  or  resold  as  the  same 
product.  To  the  extent  that  dropping 
these  downstream  sales  leaves  U.S.  sales 
without  a  foreign  market  match,  we 
have  applied  a  BIA  margin  to  these  U.S. 
sales.  (See  Comments  1,  3,  and  7, 
below.)  In  addition,  we  excluded  home 
market  sales  that  were  outside  the 
ordinary  course  of  trade,  including 
sample  sales  and  sales  of  seconds,  from 
the  home  market  sales  used  for 
calculating  FMV. 

We  then  used  the  related  party  test 
applied  at  the  preliminary 
determinations  to  determine  whether 
sales  to  related  customers  were  made  on 
an  arm’s-length  basis,  although  we 
modified  it  to  consider  differences  in 
the  level  of  trade.  (See  Appendix  II  to 
Argentine  Steel.)  We  did  not  include  in 
oiur  analysis  any  sales  to  related 
customers  that  we  determined  were  not 
at  arm’s-length. 

Cost  of  Production 

Petitioners  alleged  that  Usinor’s  home 
market  sales  in  each  class  or  kind  of 
merchandise  were  made  at  prices  below 
the  cost  of  production  (COP).  On  the 
basis  of  petitioners’  allegations,  we 
gatherea  and  verified  data  on 
production  costs. 

We  compared  the  weighted  average 
home  market  prices  to  the  COP.  If  over 


90  percent  of  the  respondent’s  sales  of 
a  given  model  were  at  prices  equal  to  or 
greater  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  because  ' 
we  determined  that  the  respondent’s 
below-cost  sales  were  not  made  in 
substantial  quantities. 

If  between  ten  and  90  percent  of  the 
respondent’s  sales  of  a  given  model 
were  at  prices  equal  to  or  greater  than 
the  COP,  we  disregarded  only  the 
below-cost  sales,  if  they  were  found  to 
be  made  over  an  extended  period  of 
time.  Where  we  foimd  that  more  than  90 
percent  of  respondent’s  sales  were  at 
prices  below  &e  COP  and  over  an 
extended  period  of  time,  we  disregarded 
all  sales  for  that  model  and  calculated 
FMV  based  on  constructed  value  (CV), 

In  such  cases,  we  determined  that  the 
Usinor’s  below-cost  sales  were  made  in 
substantial  quantities  over  an  extended 
period  of  time  at  prices  that  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade. 

In  order  to  determine  whether  below- 
cost  sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP 
during  two  or  more  of  those  months, 
then  ^low-cost  sales  were  considered 
to  have  been  made  over  an  extended 
period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
Usinor’s  cost  of  materials,  fabrication, 
general  expenses,  and  packing.  We 
relied  on  the  submitted  COP,  except  in 
the  following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  The  general  and  administrative 
(G&A)  expenses  were  recalculated  using 
the  1992  annual  financial  statements  of 
Sollac,  the  Usinor  company  that 
produces  nearly  all  of  the  hot-rolled, 
cold-rolled  and  corrosion-resistant 
merchandise  subject  to  these 
investigations  as  well  as  some  of  the 
steel  plate.  In  addition  to  the  G&A 
expenses  reported  as  a  line  item  on  the 
financial  statements,  the  charge-offs  for 
restructuring  and  the  write-ofi  of  fixed 
assets  were  ^located  over  cost  of  goods 
sold. 

2.  Interest  was  recalculated  using  the 
annual  financial  statements  of  Usinor. 
The  net  financial  expense  was  divided 
by  the  cost  of  sales.  For  ESP  and 
purchase  price  calculations,  a  portion  of 
the  net  interest  expense  was  offset  by 


the  proportion  of  inventory  and/or 
accoimts  receivable  to  total  assets,  as 
applicable. 

For  each  class  or  kind  of  merchandise, 
we  compared  home  market  selling 
prices,  net  of  movement  charges  and 
discounts  and  rebates  to  each  product’s 
COP.  Within  the  different  classes  or 
kinds,  we  found  that  for  some  products, 
more  than  90  percent  of  the  sales  were 
above  the  COP.  For  other  products, 
between  10  and  90  percent  of  the  sales 
were  at  prices  above  the  COP.  For 
others,  there  were  fewer  than  10  percent 
of  sales  at  prices  above  the  COP; 
therefore,  we  did  not  use  these  products 
in  our  analysis  and  instead  based  FMV 
on  CV. 

Price-to-Price  Comparisons 

For  those  products  for  which  we  have 
an  adequate  number  of  sales  at  prices 
equal  to  or  greater  than  the  COP,  we 
based  FMV  on  home  market  prices.  For 
all  foiu'  classes  or  kinds  of  merchandise, 
we  calculated  FMV  based  on  delivered 
prices,  inclusive  of  packing  and  value- 
added  tax  (VAT),  to  unrelated  customers 
in  the  home  market  and  to  related 
customers,  sales  to  whom  have  been 
determined  to  be  at  arm’s-length  under 
our  related  party  methodology.  We 
deducted  inland  fireight  and  loading 
expenses  from  these  prices.  We  also 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

For  purchase  price  comparisons, 
pursuant  to  section  773(a)(4)(B)  and  19 
CFR  353.56(a)(2),  we  made 
circumstance  of  sale  adjustments  for 
credit  expenses,  warranties,  and 
warehousing  for  each  class  or  kind  of 
merchandise. 

Where  commissions  were  deducted 
from  USP,  the  amount  of  indirect  selling 
expenses  deducted  from  FMV  was 
capped  by  the  U.S.  commission  amount 
in  purchase  price  comparisons  and  by 
the  sum  of  U.S.  indirect  selling 
expenses  and  the  U.S.  commission 
amount  in  ESP  comparisons. 

For  ESP  comparisons,  we  also 
deducted  the  appropriate  direct  selling 
expenses  in  the  home  market  for  each 
class  or  kind  of  merchandise.  In 
addition,  we  offset  the  indirect  selling 
expenses  in  the  United  States  by 
providing  for  a  corresponding  deduction 
for  indirect  selling  expenses  in  the 
home  market,  capped  by  the  total 
indirect  selling  expenses  incurred  on 
the  U.S.  sale  in  the  comparison. 

Based  on  our  findings  at  verification, 
we  modified  certain  charges  and 
adjustments  relating  to  FMV  for  both 
purchase  price  and  ESP  comparisons. 
See  the  section  on  “Interested  Party 
Comments,”  below. 
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Constructed  Value 

For  those  products  without  an 
adequate  number  of  sales  at  prices 
above  the  COP,  we  based  FMV  on  CV. 

We  calculated  CV  based  on  the  sum  of 
the  cost  of  materials,  fabrication,  general 
expenses,  and  U.S.  packing  cost  We 
included  the  greater  of  the  company’s 
reported  general  expenses  or  the 
statutory  minimum  of  ton  percent  of  the 
cost  of  manufacture  (COM)  in  CV,  as 
appropriate.  For  profit,  w'e  used  the 
profit  earned  in  the  home  market  for  the 
appropriate  class  or  kind  of 
merchandise  because  it  exceeded  the 
statutory  minimum.  In  these 
investigations,  we  recalculated  the 
weighted-average  profit  from  the 
adjusted  home  market  net  sales  prices 
and  COPs. 

Where  USP  is  based  on  purchase 
price  sales,  we  made  circumstance-of- 
sale  adjustments  for  differences  in  direct 
selling  expenses,  including  credit, 
warranty,  qnd  warehousing  expenses, 
where  appropriate.  Where  USP  is  based 
on  ESP  sales,  these  direct  expenses  were 
deducted  from  the  CV. 

Final  Determination  of  Critical 
Circumstances 

See  Appendix  n  to  Argentine  Steel  for 
a  general  discussion  of  how  we 
determined,  for  all  of  these  steel 
investigations,  whether  critical 
circumstance's  exist,  including  the 
appropriate  comparison  period  for 
determining  whether  imports  have  been 
massive  and  the  bases  for  determining 
whether  importers  knew  or  should  have 
known  that  the  merchandise  was  being 
sold  at  less  than  fair  value. 

We  find  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of  hot- 
rolled.  cold-rolled,  or  corrosion-resistant 
steel  finm  France,  in  accordance  with 
section  735(a)(3)  of  the  Act.  To 
determine  whether  or  not  there  have 
been  massive  imports  of  cold-rolled 
steel,  we  compared  export  volume  for 
the  five  months  subsequent  to  the  filing 
of  the  petition  to  the  five  months  prior 
to  the  filing  of  the  petition.  Although  we 
foimd  that  exports  of  this  merchandise 
from  France  during  the  period 
subsequent  to  receipt  of  the  petition 
increased  by  more  than  fifteen  percent, 
the  information  available  to  us  indicates 
that  this  increase  is  explained  by  the 
closing  of  the  St.  Lawrence  Seaway. 

Our  analysis  of  the  export  volumes  of 
hot-rolled  steel  and  steel  plate  from 
France  indicate  that  the  imports  of  these 
products  did  not  increase  by  amounts 
that  could  be  considered  massive. 

Unless  we  find  that  imports  of  the 
subject  imports  were  massive,  we  do  not 
need  to  consider  whether  there  is  a 


history  of  dumping  or  whether  the 
importer  of  the  pr^ucts  knew  or  should 
have  known  that  they  were  being  sold 
at  less  than  fair  value. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Usinor  by  using  standard  verification 
procedures,  including  the  examination 
of  relevant  sales  and  financial  records, 
and  selection  of  original  source 
documentation  containing  relevant 
information. 

Interested  Party  Comments 

Comment  1 :  Petitioners  contend  that 
there  are  numerous  errors  in  Usinor’s 
data  that  warrant  the  use  of  total  BIA  for 
the  final  determinations  in  these 
investigations.  Specifically,  petitioners 
contend  that:  (1)  Usinor’s  date  of  sale 
methodology  is  incorrect,  calling  into 
question  the  accuracy  and  completeness 
of  its  responses;  (2)  Usinor  did  not 
properly  report  requested  home  market 
resale  information;  and  (3)  there  are 
numerous  additional  errors  in  Usinor’s 
responses,  the  cumulative  effect  of 
which  makes  them  unusable  for  margin 
calculations.  Petitioners  contend  that,  as 
BIA,  the  Department  should  assign  to 
Usinor.  for  each  class  or  kind  of 
merchandise,  the  average  of  those 
margins  alleged  in  the  petition  that  are 
higher  than  the  most  conservative 
margins  calculated  using  Usinor’s  data. 

Usinor  argues  that  the  Department 
should  rely  on  its  data  for  the  final 
determinations.  Usinor  contends  that 
total  BIA  is  rmwarranted  because:  (1)  It 
has  reported  the  correct  universe  of 
home  market  and  U.S.  sales  in 
accordance  with  its  date  of  sale 
methodology;  (2)  it  has  properly 
reported  downstream  s^es  by  related 
parties  in  the  home  market;  (3)  it  has 
corrected  virtually  all  of  the  deficiencies 
cited  by  petitioners;  and  (4)  its 
information  has  been  verified  by  the 
Department. 

DOC  Position:  We  agree  with  Usinor 
that  the  vise  of  total  BIA  is  not  warranted 
in  these  investigations.  Usinor’s  date  of 
sale  methodology  is  reasonable  and 
accurate,  given  the  nature  and  structure 
of  its  information  system  database. 

I  Moreover,  there  is  no  indication  that 
Usinor’s  date  of  sale  methodology  has 
any  distortive  effect  on  the  calculation 
of  estimated  dumping  margins. 
t  With  regard  to  Usinor’s  lailure  to 
properly  report  downstream  sales  by 


related  parties  in  the  home  market,  we 
have  determined  to  apply  BIA  in  certain 
situations  because  of  this  failure.  See 
Comment  3,  below  and  the  January  22, 
1993,  Memorandum  from  Acting  Deputy 
Assistant  Secretary  for  Investigations  to 
Acting  Assistant  Secretary  for  Import 
Administration,  at  page  6  for  more 
information. 

Concerning  petitioners’  allegation  that 
there  are  numerous  deficiencies  in 
Usinor’s  response,  Usinor  has  corrected 
many  of  the  deficiencies  that  were  cited 
by  petitioners,  and  those  that  were  not 
corrected  will  be  addressed  through  the 
application  of  partial  BIA. 

Comment  2;  Petitioners  argue  that  if 
the  Department  decides  to  use  Usinor’s 
data  for  the  final  determinations,  partial 
BLA  is  warranted  in  the  calculation  of 
FMV  and  USP  because  of  Usinor’s  date 
of  sale  methodology. 

Usinor  contends  that  its  date  of  sale 
methodology  is  acceptable  and  that  it 
has  report^  the  propier  imiverse  of 
sales. 

DOC  Position:  We  disagree  with 
petitioners,  as  discussed  above  in 
Comment  1. 

Comment  3:  Petitioners  argue  that 
Usinor’s  failure  to  report  home  market 
downstream  sales,  i.e.,  sales  made  by 
related  resellers,  combined  with  the  fact 
that  many  of  its  sales  to  related  resellers 
were  fotmd  not  to  be  at  arm’s-length 
warrants  the  use  of  BIA  for  all  affected 
U.S.  sales.  Specifically,  petitioners  state 
that  the  Department  should  determine 
for  each  home  market  product  the 
percentage  of  home  market  sales  made 
to  related  parties  at  levels  of  trade  2  and 
4  that  fail  the  arm’s-length  test,  and 
weight  into  the  margin  for  each  affected 
U.S.  sale  the  highest  non-aberrant 
calculated  margin  for  the  portion 
represented  by  these  sales  to  related 
parties. 

Usinor  asserts  that  this  use  of  BIA  is 
unwarranted  because  it  properly 
reported  downstream  sales. 

DOC  Position:  Although  we  agree 
with  petitioners  that  Usinor  should  not 
be  rewarded  for  failing  to  properly 
report  downstream  sales,  we  disagree 
with  petitioners’  proposed  application 
of  BIA.  As  we  explained  for  all  of  the 
concurrent  investigations  of  carbon  steel 
flat  products  in  the  preliminary 
determinations  (see  Appendix  II  to 
Argentine  Steel),  it  is  the  Department’s 
position  that  we  must  determine 
whether  sales  to  specific  customers 
were  made  on  an  arm’s-length  basis,  in 
accordance  with  past  Departmental 
practice.  To  the  extent  that  dropping 
related  party  sales  that  fail  the  arm’s- 
length  test  from  the  product 
concordance  leaves  U.S.  sales  without  a 
foreign  market  match,  we  have  applied 
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BIA  to  these  U.S.  sales.  As  BIA  we  have  40,866,  August  16, 1991),  fully  confonns 
used  the  higher  of  either  (1)  the  average  to  the  Department’s  regulations  which 
of  all  margins  alleged  in  the  petition  ror  rather  broadly  state  that  related  prices 
the  class  or  land  of  merchandise,  or  (2)  must  be  comparable  to  unrelated  party 
the  highest  non-aberrant  calculated  prices.  Such  instructions  give  the 
margin  for  any  other  sale  of  Department  substantial  latitude  in 

mer^andise  of  the  same  class  or  kind  deling  “comparability."  As  for 

made  by  the  same  respondent.  In  our  Usinor’s  argument  that  the  arm’s-length 
view,  it  is  inappropriate  to  apply  total  test  used  in  the  final  results  of  the 
BIA  in  situations  where  there  is  an  administrative  review  of  Gray  Portland 

adequate  basis  for  determining  foreign  Cement  and  Clinker  fiom  Mexico 
market  value.  For  these  reasons,  we  (“Cement")  diverged  from  the  test  used 
have  continued  to  apply  BIA  in  the  in  these  investigations,  Usinor  provided 
context  of  the  arm’s-length  test  in  the  no  detailed  information  demonstrating 
same  manner  as  we  did  in  the  how  that  test  was  performed  differently, 

preliminary  determinations.  Furthermore,  notI:^g  in  the  Cement 

To  the  extent  that  the  downstream  determination  supports  the  criticism  of 
sales  would  have  provided  the  most  the  arm’s-length  test  used  in  the 
appropriate  match  to  a  U.S.  sale,  we  preliminary  determinations  of  these 
have  applied  a  margin  based  on  BIA  to  steel  investigations, 
those  U.S.  sales.  As  BIA,  for  each  class  Comment  5:  Usinor  claims  that  the 
or  kind  of  merchandise,  we  are  using  arm’s-length  test  used  by  the 
the  higher  of  the  average  margins  in  the  Department  in  its  preliminary 

petition,  or  the  highest  non-aberrant  determinations  is  methodologically 
calculated  mar^  in  each  investigation,  imsound  because  it  fails  to  te^e  into 
Comment  4:  Usinor  contends  that  the  accoimt  differences  in  price  that  result 
Department  should  base  its  arm’s-length  from  comparisons  of  sales  of 
analysis  on  the  study  it  provided  significantly  different  quantities  of 

because  that  study  allegedly  comports  merchandise  and  because  the 
with  our  legal  requirements.  Usinor  Department  fails  to  take  a  statistical 
claims  that  the  Department  will  variance  into  account  in  its  weighted- 

calculate  foreign  market  value  on  the  average  prices, 
basis  of  sales  to  a  related  party  if  it  is  Petitioners  maintain  that  the 

satisfied  that  the  price  is  comparable  to  Department’s  arm’s-length  test  is 
the  price  at  which  the  producer  or  reasonable  because  weight-averaging 

related  reseller  sold  such  or  similar  prices  within  the  home  market  and  U.S. 
merchandise  to  a  person  not  related  to  databases  eliminates  any  distortion  that 
the  producer  or  reseller.  Usinor  submits  might  be  present  on  individual 
that  the  Department  has  disregarded  the  transactions.  Petitioners  also  assert  that 
requirement  of  price  comparability  and  by  establishing  a  99.5  percent  ratio  as  a 
has  arbitrarily  substituted  a  highly  benchmark  in  lieu  of  a  100  percent  ratio, 

restrictive  test  of  price  discrimination.  the  Department  has  accoimted  for 
Usinor  notes  that  for  the  final  results  of  variances  between  prices  to  related 
the  antidumping  duty  administrative  parties  and  prices  to  unrelated  parties, 
review  in  Gray  Portland  Cement  and  DOC  Position:  In  an  attempt  to  correct 

Clinker  fiom  Mexico  (58  FR  25,803,  for  the  effect  that  a  comparison  of 
April  28, 1993),  the  Diepartment  refused  different  quantities  may  have  on  our 
to  apply  the  arm’s-length  test  used  for  arm’s-length  analysis,  we  have  modified 
the  preliminary  determinations  in  these  the  test  used  in  these  preliminary 
steel  investigations  and  instead  used  a  determinations  to  account  for  level  of 
test  based  on  price  comparability.  trade.  (See  Appendix  n  to  Argentine 

Petitioners  argue  that  the  Department  Steel  for  a  des^ption  of  this 
should  continue  to  employ  the  arm’s-  modification  and  further  explanation  of 
length  analysis  used  for  the  preliminary  why  such  a  modification  was  made.) 
determinations.  We  disagree  with  Usinor,  however, 

DOC  Position:  We  disagree  with  that  the  Department’s  arm’s-length  test 

Usinor.  Usinor  submitted  no  evidence  is  distorted  because  it  fails  to  take  into 
whatsoever  demonstrating  that  its  arm’s-  accoimt  whether  the  related  customers’ 
length  test  is  superior  to  the  one  used  weighted-average  price  is  below  the 
by  &e  Department.  Usinor’s  only  unrelated  customers’  weighted-average 

argument  is  its  contention  that  its  test  price  by  an  amoimt  that  is  within  an 
conforms  to  the  Department’s  accepted  range  of  variability  foimd  in 

regulations  while  the  test  used  by  the  the  related  prices.  Because  of  the 

Department  does  not.  In  our  view,  the  Department’s  well  founded  reluctance 

test  applied  by  the  Department,  which  to  rely  on  prices  between  related  parties 
has  b^n  applied  in  past  cases  including  in  its  analysis,  the  Department’s  test  has 
the  preliminary  results  of  the  always  been  a  “strict"  one.  Usinor, 

antidumping  duty  administrative  review  however,  did  not  need  to  pass  this  test 
in  Titanimn  Sponge  from  Japan  (56  FR  in  order  to  allow  the  Department  to 


apply  its  less  than  fair  value  analysis. 
Usinor  could  have  simply  reported  all  of 
its  sales  in  France  to  the  first  imrelated 
customer,  as  requested.  However, 

Usinor  foiled  to  properly  report  such 
sales.  The  Department  neither  can  nor 
should  attempt  to  determine  how  much 
related  party  prices  can  fall  below 
unrelated  party  prices  before  distortions 
result. 

Comment  6:  Usinor  argues  that  if 
related  party  sales  are  found  not  to  be 
at  arm’s-len^,  the  Department  should 
not  rely  on  downstream  sales  but  should 
instead  rely  exclusively  on  those  sales 
made  to  unrelated  parties  in 
determining  FMV.  Usinor  claims  that 
the  downstream  sales  it  reported  are 
unreliable  because  Usinor-sourced 
merchandise  generally  cannot  be 
segregated  by  its  related  SSCs.  Usinor 
contends  that  FMV  should  be  based 
only  on  sales  made  to  unrelated  parties 
because  these  are  a  significant  portion  of 
Usinor’s  total  sales.  pWher,  Usinor 
maintains  that  in  situations  involving  a 
significant  volume  of  sales,  the 
Department  is  authorized  to  use 
averaging  and  sampling  techniques  in 
determining  FMV.  Usinor  contends,  in 
turn,  that  sales  to  unrelated  parties 
would  be  representative  of  all  of  the 
transactions  tmder  investigation 
because,  in  virtually  all  instances,  there 
are  available  matches  of  merchandise 
sold  to  imrelated  customers. 

Petitioners  argue  that  because 
Usinor’s  downstream  sales  are  likely  to 
reflect  hi^er  home  market  prices,  ^es 
by  related  parties  that  fail  the  arm’s- 
length  test  should  not  simply  be 
disregarded  in  the  Department’s 
calculation  of  FMV.  Moreover, 
petitioners  argue  that  because  these 
sales  are  likely  to  reflect  higher  prices, 
a  sample  which  excludes  these  sales 
woula  not  yield  a  sample  truly 
representative  of  home  market  prices. 

DOC  Position:  We  agree  that  Usinor’s 
downstream  sales  are  imreliable  but  not 
for  the  reason  stated  by  Usinor.  Instead, 
we  foimd  Usinor’s  downstream  sales  to 
be  unreliable  for  the  preliminary 
determinations  because  Usinor  had  not 
properly  reported  these  sales,  despite 
Usinor’s  cl^ms  to  the  contrary.  Our 
position  has  not  changed. 

We  disagree  that  the  Department’s 
past  use  of  averaging  and  sampling 
techniques  apply  in  this  scenario. 
Averaging  tec^iques  were  used  in  the 
final  determination  of  the  investigation 
in  Certain  Fresh  Cut  Flowers  fiom  Peru 
(52  FR  7000,  March  6, 1987),  dted  by 
Usinor,  because  of  the  nature  of  the 
product  under  investigation,  especially 
its  price  volatility.  The  cases  cited  by 
Usinor  in  which  sampling  techniques 
were  used  all  confirm  that  the 
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Department  decides  early  in  an 
investigation,  because  of  the  large 
volume  of  sales  involved,  to  sample 
transactions  in  ways  that  would  not  bias 
the  less  than  feir  value  analysis.  Usinor 
requested  that  the  Department  construct 
a  sample  after  it  had  failed  to  properly 
report  home  market  sales.  The 
Department  does  not  select  or  allow 
sampling  methodology  at  this  point  in 
investigations,  especially  after 
respondents  have  failed  to  adequately 
report  requested  information,  precisely 
because  such  a  sample  would  not  be 
truly  representative,  as  petitioners  note. 

In  sum.  we  believe  that  BIA  is  called 
for  where  the  inability  of  Usinor  to 
report  downstream  sales  causes  certain 
U.S.  sales  to  be  left  with  no  reliable 
foreign  market  match  as  described  in 
Comment  3,  above. 

Comment  7:  Usinor  argues  that  if  the 
Department  decides  not  to  limit  its 
investigation  to  unrelated  party  sales  in 
France,  and  if  sales  to  related  parties  are 
determined  not  to  be  at  arm’s-length,  the 
Department  is  obligated  to  use  its 
downstream  sales  in  determining  FMV, 
Usinor  maintains  that  the  Department 
allowed  it  to  provide  limited  data  for 
downstream  sales  with  the  knowledge 
that  Usinor  only  believed  that  the  sales 
involved  would  not  match  to  U.S. 
products  and  never  provided  a 
guarantee  to  that  effect.  Moreover, 

Usinor  contends  that  the  Department’s 
decision  to  disregard  the  company’s 
downstream  sales  data  on  the  basis  that 
they  were  not  fully  reported  is  in 
violation  of  the  GATT  Antidumping 
Code  because  the  Department  has  made 
its  information  requests  so  burdensome 
that  they  are  virtually  impossible  for 
respondents  to  adequately  comply  with 
them. 

Petitioners  contend  that  the 
Department  is  not  obligated  to  use 
Usinor’s  incomplete  data  concerning 
sales  by  related  SSCs  and  resellers  in  its 
FMV  c^culations.  Petitioners  also  assert 
that  in  light  of  the  short  statutory  time 
frame  to  complete  these  antidumping 
duty  investigations  and  Usinor’s  faulty 
assurances  regarding  the  data  it 
submitted,  the  Department’s  decision  to 
disregard  downstream  sales  data 
submitted  by  Usinor  was  not 
inconsistent  with  the  GATT 
Antidumping  Code. 

DOC  Position:  We  disagree  with 
Usinor.  'The  fact  that  Usinor  never 
"guaranteed”  that  downstream  sales 
would  never  be  matched  to  U.S.  sales  is 
irrelevant.  'The  letter  to  Usinor  from  the 
Department  granting  Usinor  permission 
to  submit  less  than  mil  reporting  of 
sales  data  expressly  laid  out  the  terms 
and  conditions  of  such  permission.  It 
stated  that  limited  reporting  was 


possible  *****  only  if  sales  to 
unrelated  parties  provided  the  identical 
or  most  similar  match  in  all  cases.” 

Usinor  accepted  these  conditions  when 
it  made  the  decision  to  provide  limited 
data  for  these  sales.  In  addition, 
petitioners  correctly  note  that  in  at  least 
one  submission  to  the  Department, 

Usinor  stated  that  *****  any  sales  by 
related  home  market  SSCs  of  further 
processed/transformed  products  do  not 
involve  sales  of  products  such  or  similar 
to  merchandise  tmder  investigation 
which  have  been  sold  to  the  United 
States.” 

We  disagree  that  the  requirement  that 
companies  participating  in  these 
investigations  report  all  home  market 
sales  to  the  first  unrelated  party 
constitutes  "turning  the  questionnaire 
process  into  a  verification  process.” 
Information  on  all  sales  to  unrelated 
parties  in  the  market  on  which  foreign 
market  value  is  based  may  be  an 
essential  and  integral  part  of  the 
questionnaire  process  because  it  can 
affect  the  calculation  of  FMV.  In  light  of 
this,  the  Department’s  decision  to 
disregard  incomplete  data  can  hardly  be 
characterized  as  inconsistent  with  the 
GATT  Antidumping  Code. 

Comment  8:  Usinor  contends  that  if 
the  Department  does  not  rely  on 
unrelated  home  market  sales  or  on 
downstream  sales  in  cases  where  it 
finds  Usinor’s  sales  to  related  resellers 
not  to  be  at  arm’s  length,  then  it  should 
use  either  CV  or  the  weighted-average  of 
all  other  margins  for  the  matched  U.S. 
sales.  Usinor  claims  that  use  of  CV 
would  conform  to  the  Department’s 
longstanding  practice  in  cases  where 
such  or  similar  comparisons  do  not  exist 
in  the  home  market.  Usinor  argues  that 
the  use  of  a  pimitive  BLA  rate  is  not 
appropriate  for  a  cooperative  party  and 
that  the  use  of  the  weighted-average 
margin  calculated  for  all  other  sales 
would  also  be  consistent  with  the 
Department’s  past  practice. 

Petitioners  argue  that  since  the 
Department  determined  that  Usinor’s 
home  market  sales  were  sufficient  to 
form  a  basis  for  comparison  to  U.S. 
price  in  these  investigations,  and,  in 
that  Usinor  failed  to  properly  report  its 
home  market  sales  fisting,  the  use  of  CV 
is  inappropriate.  Petitioners  argue  that 
the  cases  cited  by  Usinor  are  easily 
distinguishable  insofar  as  the 
Department  had  before  it  complete  sales 
listings  and  no  such  or  similar 
merchandise  was  found  in  the  home  or 
third  country  markets.  Petitioners  also 
contend  that  the  use  of  a  weighted- 
average  margin  calculated  for  all  other 
sales  in  such  a  situation  would  reward 
Usinor  for  its  failure  to  respond 


completely  to  the  Department’s 
information  requests. 

DOC  Position:  We  agree  with 
petitioners  because  the  use  of  either  CV 
or  the  weighted-average  of  all  other 
margins  as  partial  BLA  could  reward 
Usinor  for  not  properly  reporting  a  large 
number  of  home  market  sales.  We  also 
agree  with  Usinor  that  it  has  been 
cooperative.  The  term  “cooperative,”  in 
this  context,  however,  is  only  relevant 
in  assigning  a  margin  based  on  total 
BLA.  When  the  Department  seeks  to 
adjust  a  respondent’s  data  that  is  by  and 
large  reliable,  as  is  the  case  here  with 
Usinor,  it  is  because  the  respondent  has 
been  cooperative  and  the  flaws  are  not 
so  significant  or  extensive  that  the 
response  as  a  whole  is  rendered 
unusable. 

Comment  9:  Usinor  states  that,  in  any 
event,  the  Department  should  exclude 
from  its  FMV  calculation  sales  made  by 
related  SSCs  over  which  Usinor 
maintains  only  a  minority  interest  and 
exerts  no  operational  control. 

Petitioners  maintain  that  Usinor  has 
failed  to  demonstrate  that  it  has  no 
operational  control  over  related  SSCs  in 
which  it  holds  a  minority  interest. 

DOC  Position:  Since  we  are  not  using 
any  downstream  sales  in  our  analysis, 
this  question  is  moot. 

Comment  10:  Petitioners  contend  that 
Usinor’s  improper  inclusion  of  level  of 
trade  in  its  matching  hierarchy  warrants 
assigning  to  all  improperly  matched 
U.S.  sales  the  highest  non-aberrant 
margin  calculated  on  any  single  U.S. 
transaction.  Petitioners  hold  that 
Usinor’s  selection  of  inappropriate 
similar  merchandise  has  inhibited  the 
Department’s  ability  to  make  proper 
product  comparisons  in  these 
proceedings.  Petitioners  also  note  that 
in  the  preliminary  determinations  for 
the  flat-rolled  steel  investigations  firom 
Japan  involving  Nippon  Steel 
Corporation,  the  Department  applied  the 
BLA  proposed  here  by  petitioners  when 
a  virtually  identical  problem  arose. 
Petitioners  contend  &at  the  dispositive 
portions  of  the  Department’s 
questionnaire  regarding  the  selection  of 
similar  merchandise  do  not  identify 
level  of  trade  as  a  matching  criterion. 
Petitioners  also  assert  that  Usinor  never 
specifically  revealed  its  matching 
methodology. 

Usinor  insists  that  the  Department’s 
questionnaire  instructions  clearly 
require  consideration  of  level  of  trade 
and  that  Usinor  correctly  reported  its 
product  concordance.  Usinor  also 
contends  that,  throughout  these 
investigations,  it  fully  disclosed  its 
matching  methodology  to  the 
Department.  Usinor  indicates  that  it  did 
not  learn  that  the  Department  was 
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ignoring  its  own  methodology  until  it 
read  of  the  preliminary  determinations 
in  the  companion  cases  involving 
Nippon  Steel  in  Japan.  Usinor  holds  that 
if  tne  Department  continues  to  conclude 
that  its  product  concordance  is 
incorrect,  the  Department  should  not 
use  a  punitive  BLA  for  its  final 
determinations,  but  should  instead  use 
the  wei^ted-average  margin  of  the 
other  sues  calculated  in  order  to 
properly  reflect  Usinor’s  status  as  a 
cooperative  party  in  these 
investigations. 

DOC  Position:  Wo  agree  with 
petitioners  that  Usinor  improperly  gave 
consideration  of  level  of  trade 
precedence  over  physical  similarity  in 
selecting  its  product  matches.  Nothing 
in  Section  B  or  Appendix  V  of  the 
questionnaire  (wUch  set  forth  the 
instructions  for  selecting  home  market 
matches  to  U.S.  products)  or  in  the 
Department’s  standard  computer 
program  used  in  these  investigations 
and  provided  at  an  early  stage  in  the 
investigations  should  have  led 
respondent  to  believe  that  the  above 
methodology  was  appropriate.  Nor  did 
Usinor  fully  disclose  the  methodology  it 
used  to  construct  its  product 
concordance. 

The  language  used  in  its 
questioimaire  response  (*‘[wlhen 
matching  home  market  products  for  U.S. 
sales  of  products  where  the  identical 
product  was  not  sold  in  the  home 
market,  Usinor  searched  first  for  the 
most  similar  merchandise  at  the  same 
level  of  trade”)  is  in  accordance  with 
the  Department’s  general  practice  of 
considering  both  the  level  of  trade  and 
the  most  similar  merchandise. 
Consequently,  the  Department  had  no 
reason  to  issue  a  deficiency  letter  to 
Usinor  with  respect  to  this  item. 

Contrary  to  Usinor’s  assertion,  the 
Department  did  not  “ignore  its  own 
methodology”  in  these  cases,  which 
clearly  and  consistently  emphasizes 
sical  similarity  before  level  of  trade, 
fter  this  matter  was  brought  to  our 
attention,  we  carefully  reviewed  the 
questionnaire  to  determine  how  Usinor 
might  have  misunderstood  the  product  • 
matching  instructions.  Based  upon  our 
review,  we  acknowledge  that  Usinor 
could  have  been  confused  if  it  focused 
exclusively  on  the  “General 
Instructions”  in  Section  A  of  the 
Department’s  questionnaire.  However, 
at  ^e  point  when  we  discovered 
Usinor’s  error,  we  could  not  allow  the 
correction  of  the  errors  nor  can  we  now 
simply  use  the  existing  information  in 
our  margin  analysis  since  we  know  that 
this  information  is  incorrect  Because  of 
the  arguable  ambiguity  in  Section  A  of 
the  questionnaire  and  the  limited 


number  of  U.S.  sales  involved,  we  have 
applied  the  weighted-average  margin 
calculated  for  all  other  sales  on  a  class 
or  kind  basis  to  sales  of  each  U.S. 
product  that  were  incorrectly  matched 
to  a  home  market  product  as  described 
above. 

Conment  11:  Usinor  insists  that 
assuming,  for  the  sake  of  argument,  that 
its  product  concordance  methodology 
was  incorrect,  the  Department  should 
have  permitted  Usinor  to  submit  a 
revis^  concordance.  Usinor  asserts  that 
a  new  product  concordance  would  not 
constitute  new  factual  information 
because  it  would  be  based  on  data 
already  on  the  record. 

Petitioners  argue  that  because  the 
Department,  with  its  limited  resources, 
must  meet  rigorous  statutory  deadlines 
during  the  course  of  antidiunping 
investigations,  the  burden  is  on 
respondents  to  provide  accurate  and 
complete  data  to  the  Department  in  a 
timely  fashion,  and  that  the  Department 
is  not  required  to  accept  revised  product 
concordances. 

DOC  Position:  We  anee  with 
petitioners.  Because  of  our  difficulties 
with  the  product  concordances 
submitted  by  respondents  in  these 
investigations  as  well  as  in  various  of 
the  other  steel  investigations  currently 
being  conducted  by  the  Department,  we 
have  decided  not  to  accept  corrections 
to,  nor  to  significantly  revise  on  our 
own.  the  product  concordances 
submittea  previous  to  our  verifications 
in  these  cases.  Because  of  the  large 
volume  of  cases,  the  limited  time 
available  to  conduct  these 
investigations,  and  the  strain  upon  the 
Department’s  resources,  we  were  unable 
to  allow  any  respondent  to  submit 
revised  product  concordances  after 
December  1992.  See  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  and  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  Netherlands. 

Comment  12:  Usinor  argues  that  if  the 
Department  refuses  to  allow  it  to  submit 
revised  product  concordances,  it  is 
nonetheless  the  Department’s  duty  to 
select  the  correct  matches  for  use  in  its 
determinations.  Usinor  cites  the  U.S. 
Court  of  International  Trade  decision  in 
Timken  Co.  v.  United  States 
(“Timken”),  630  F.  Supp.  1327  (1986), 
in  which  Usinor  claims  the  court 
stressed  that  it  is  the  Department  that  is 
required  to  make  the  determination  of 
what  constitutes  the  most  similar 
merchandise.  Usinor  also  dtes  the  final 
determination  in  the  investigation  of 
Sweaters  Wholly  or  in  Chief  Weight  of 
Man-Made  Fiber  from  Taiwan 
(“Sweaters”)  (55  FR  34,585,  August  23, 
1990),  in  which  the  Department  revised 
respondents’  product  concordances. 


Petitioners  assert  that  the  Department 
does  not  have  a  duty  to  revise 
respondents’  product  concordances, 
even  though  the  Department  revised 
respondents’  product  concordances  in 
Sweaters.  Petitioners  conclude  that  the 
Timken  decision  merely  speaks  to  the 
Department’s  responsibility  to  ascertain 
what  constitutes  such  or  similar 
merchandise  for  comparison  to  U.S. 
sales,  not  to  the  proposition  that  the 
Department  must  reconfigure 
respondents’  erroneous  product 
concordances. 

DOC  Position:  We  agree  with 
etitioners  that  Timken  is  inapposite 
ere.  In  that  case,  the  Department  failed 
to  collect  data  to  verify  that  the 
respondent’s  selection  of  the  most 
similar  or  identical  merchandise  was 
appropriate.  Based  on  the  information 
already  on  the  record  in  these 
investigations,  we  know  that  several  of 
Usinor’s  matches  are  incorrect. 

Regarding  the  Sweaters  case,  as  noted 
above  in  the  “DOC  Position”  to 
Comment  11,  the  limited  time  available 
and  the  number  of  cases  we  were 
required  to  investigate  precluded  the 
Department  from  engaging  in  the  time 
consuming  task  of  revising  product 
concordances  when  those  concordances 
were  incorrect. 

Comment  13:  Petitioners  argue  that 
the  Department  should  convert  Usinor’s 
purchase  price  sales  and  Interstate’s 
further  manufactured  sales  that  were 
made  on  a  theoretical  minimum  weight 
basis  to  an  actual  weight  basis  using  the 
conversion  factors  furnished  by  Usinor 
at  verification.  Petitioners  contend  that 
the  Department  should  reduce  the  gross 
\mit  price  on  sales  invoiced  on  a 
theoretical  minimum  weight  basis  by 
the  appropriate  conversion  factor. 

Usinor  contends  that  the  Department 
should  accept  the  weights  as  reported. 

In  the  alternative,  if  the  Department 
decides  to  adjust  U.S.  sales  reported  on 
a  theoretical  minimum  weight  basis,  it 
should  use  the  conversion  factors 
provided. 

DOC  Position:  We  agree  with 
petitioners  that  Usinor’s  U.S.  sales  made 
on  a  theoretical  minimum  weight  basis 
should  be  converted  to  an  actual  weight 
basis  using  the  conversion  factors 
provided  by  Usinor.  We  are  using  the 
conversion  factors  provided  by  Usinor 
to  convert  theoretical  minimum  weights 
to  actual  weights,  which  has  the  same 
effect  as  converting  the  gross  unit 
prices,  as  petitioners  suggest. 

Comment  14:  Usinor  argues  that  no 
adjustment  should  be  made  for  sales 
made  on  a  theoretical  nominal  weight 
basis.  Usinor  contends  that  because  the 
actual  weight  of  a  particular  shipment 
could  be  either  greater  than  or  less  than 
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the  theoretical  nominal  weight,  the 
weight  is  not  necessarily  imderstated,  as 
may  be  the  case  with  theoretical 
minimum  weight. 

Petitioners  argue  that  there  is  no 
information  on  the  record  supporting 
Usinor’s  assertion  that  a  theoretical 
nominal  weight  can  be  either  higher  or 
lower  than  the  actual  weight. 

Accordingly,  petitioners  contend  that 
the  Department  should  apply  the 
conversion  factors  to  all  U.S.  sales  made 
on  a  theoretical  nominal  weight  basis. 

DOC  Position:  We  disagree  witli 
Usinor  that  no  adjustment  is  necessary. 
Where  possible,  comparisons  should  be 
made  on  the  same  weight  basis. 
Furthermore,  the  conversion  factor  is 
based  on  actual  weight  variances  and, 
therefore,  takes  into  account  the  fact 
that  the  actual  weight  can  be  either 
greater  than  or  less  than  the  theoretical 
nominal  weight.  We  are,  therefore,  using 
the  conversion  factors  provided  by 
Usinor  to  convert  U.S.  sales  made  on  a 
theoretical  nominal  weight  basis  to  an 
actual  weight  basis. 

Comment  15:  Petitioners  contend  that 
because  Usinor  failed  to  identify  which 
sales  in  the  home  market  were  made  on 
a  theoretical  weight  basis,  as  BIA,  the 
Department  should  not  adjust  any  home 
market  prices,  thereby  treating  all  home 
market  sales  as  having  been  made  on  an 
actual  weight  basis. 

Usinor  argues  that  the  Department 
verified  the  percentages  of  Usinor’s 
home  market  sales  of  hot-rolled  steel, 
corrosion-resistant  steel,  and  steel  plate 
that  were  based  on  a  theoretical 
minimum  weight.  Usinor  contends  that 
the  Department  should  make 
adjustments  on  the  home  market  side,  if 
the  Department  chooses  to  adjust  all 
U.S.  sales  rather  than  individual  U.S. 
transactions. 

DOC  Position:  We  agree  with 
petitioners.  Because  Usinor  did  not 
identify  which  sales  were  made  on  a 
theoretical  weight  basis,  as  BIA,  we  are 
not  adjusting  Usinor’s  home  market 
sales.  Furthermore,  throughout  these 
investigations,  Usinor  has  claimed  that 
all  home  market  sales  were  made  on  an 
actual  weight  basis,  and  it  was  not  until 
late  in  the  verification  that  the 
Department  discovered  that  certain  sales 
were  made  on  a  theoretical  weight  basis. 
Concerning  Usinor’s  contention  that  the 
Department  should  make  adjustments 
on  the  home  market  side  if  all  U.S.  sales 
are  adjusted,  we  are  not  adjusting  all 
U.S.  sales,  but  are  adjusting  the 
identified  affected  U.S.  transactions  (see 
Comments  13  and  14,  above). 

Comment  16:  Petitioners  contend  that 
the  Department  should  assign  the 
hipest  net  home  market  price 
calculated  on  any  transaction  to  the 


unreported  home  market  sales  Usinor 
presented  at  the  start  of  verification.  In 
addition,  petitioners  argue  that  the 
unreported  home  market  sales  of  plate 
discovered  at  verification  warrants  the 
use  of  BLA  for  all  home  market  plate 
sales  manufactured  by  Usinor.  As  BIA, 
petitioners  contend  that  the  Department 
should  assign  all  home  market  plate 
sales  the  highest  net  home  market  price 
calculated  on  any  home  market 
transaction. 

Usinor  argues  that  the  Department 
should  assign  to  these  imreported  sales 
the  weighted-average  margins  calculated 
in  the  appropriate  class  or  kind  of 
merchandise. 

DOC  Position:  We  disagree  with  both 
-petitioners  and  Usinor.  We  are 
disregarding  the  sales  presented  at  the 
start  of  verification  and  those 
discovered  dxiring  the  verification 
because  the  volume  of  imreported  sales 
is  insignificant. 

Comment  1 7:  Petitioners  contend  that 
Usinor  has  made  coding  errors  in 
reporting  “type”  (i.e.,  yield  strength)  in 
the  hot-rolled  steel  investigation  and 
“quality”  in  the  corrosion-resistant  steel 
investigation.  Petitioners  argue  that 
Usinor’s  failure  to  properly  code  certain 
products  in  the  home  market  warrants 
assigning  to  sales  of  those  products  the 
highest  net  price  calculated  on  any 
home  market  transaction  in  that  class  or 
kind  of  merchandise.  Petitioners  also 
contend  that,  in  the  steel  plate 
investigation,  Usinor  has  improperly 
coded  merchandise  in  both  markets  as 
having  one  category  of  yield  strength 
when  it  should  have  coded  these  sales 
as  having  a  different  yield  strength. 
Petitioners  recommend  that  the 
Department  should  assign  to  all  U.S. 
sales  with  the  incorrect  classification 
the  highest  margin  calculated  on  any 
single  U.S.  transaction  in  the  steel  plate 
investigation. 

Finally,  petitioners  assert  that 
Usinor’s  ^lure  to  properly  code  all 
products  of  a  particular  grade  in  the 
U.S.  sales  listing  in  the  hot-rolled  steel 
investigation  warrants  assigning  to  sales 
of  those  products  the  highest  non- 
aberrant  margin  calculated  on  any 
individual  transaction  in  the  hot-rolled 
steel  investigation. 

Usinor  argues  that  any  coding 
problems  should  be  treated  as  “errors” 
by  the  Department.  Usinor  contends  that 
if  an  error  is  found  in  the  reporting  of 
a  particular  product  characteristic,  the 
Department  should  not  apply  punitive 
BIA  to  all  products  with  that  particular 
characteristic,  but  instead  should  assign 
the  weighted-average  margins  calculated 
in  the  appropriate  class  or  kind  of 
merchandise. 


DOC  Position:  We  agree  with  both 
petitioners  and  respondent,  in  part.  We 
believe  Usinor’s  reporting  errors  in  the 
corrosion-resistant  and  the  steel  plate 
investigations  were  in  the  nature  of 
random  errors  rather  than  systemic 
problems.  Therefore,  because  of  the 
complexity  of  these  investigations  and 
the  limited  nature  of  the  reporting 
problems,  we  are  assigning,  as  BIA,  all 
U.S.  sales  with  these  problems  and  all 
U.S.  sales  matched  to  home  market  sales 
with  such  errors  in  these  investigations 
the  weighted-average  of  all  positive 
margin  sales  calculated  for  the 
appropriate  class  or  kind  of 
merchandise. 

With  regard  to  the  product  coding 
errors  in  both  the  home  market  and  the 
U.S.  market  in  the  hot-rolled  steel 
investigation,  we  have  reason  to 
conclude,  based  on  our  findings  at 
verification,  that  Usinor  incorrectly 
assigned  product  codes  for  an  entire 
grade  of  steel  in  each  market.  Therefore, 
because  these  errors  were  not  limited  in 
nature,  we  are  assigning,  as  BIA,  to  the 
product  control  numbers  for  all  the  U.S. 
products  of  the  miscoded  grade  of  steel 
the  higher  of  the  average  margin  in  the 
petition,  or  the  highest  non-aberrant 
calculated  margin  in  the  appropriate 
investigation.  In  the  case  of  the 
miscoded  grade  of  steel  in  the  home 
market,  for  the  same  reasons  described 
above,  we  are  assigning  all  U.S.  sales 
matched  to  those  home  market  sales  the 
higher  of  the  average  margin  in  the 
petition  or  the  highest  non-aberrant 
calculated  margin  in  the  investigation. 

Comment  18:  Petitioners  contend  that 
Usinor  was  imable  to  reconcile  its 
quantity  and  value  figures  in  the  steel 
plate  investigation  and,  therefore,  the 
Department  should  assign  to  all  of 
GTS’s  home  market  plate  sales  the 
highest  net  home  market  price  reported 
on  any  transaction. 

Usinor  argues  that  it  did  reconcile  its 
quantity  and  value  figures. 

DOC  Position:  We  aisagree  with 
petitioners.  The  quantity  and  value 
amounts  that  remained  imreconciled  at 
the  conclusion  of  verification  were 
insignificant  The  Department  considers 
these  amounts  verified. 

Comment  19:  Petitioners  contend  that 
the  Department  should  assign  the 
highest  non-aberrant  margin  calculated 
on  any  U.S.  sales  transaction  in  the 
appropriate  investigation  to  those 
unreported  U.S.  sales  that  were 
presented  at  verification. 

Usinor  argues  that  the  Department 
should  accept  the  additional  U.S.  sales 
information  reported  at  verification.  If 
the  Department  determines  the  use  of 
BIA  is  justified,  Usinor  argues  that  the 
Department  should  assign  to  these 


37132 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


unreported  sales  the  weighted-average 
margin  calculated  for  the  appropriate 
class  or  land  of  merchmidise. 

DOC  Position:  We  agree  with 
petitioners,  in  part.  As  BIA,  we  are 
using  the  higher  of  the  average  margin 
in  the  petition  for  the  relevant  class  or 
kind  of  merchandise,  or  the  highest  non- 
aberrant  calculated  margin  in  each 
investigation. 

Comment  20:  Petitioners  argue  that 
Usinor  failed  to  report  the  prompt 
payment  discount  for  a  related  U.S. 

SSC,  Edgcomb,  in  a  timely  manner  and 
that  this  failure  warrants  treating  all 
Edgcomb  sales  as  having  receiv^  such 
discounts. 

Usinor  argues  that  the  Department 
should  accept  the  prompt  payment 
discount  information,  as  provided. 
Usinor  contends  that  any  deduction 
from  USP  should  be  made  on  the  basis 
of  the  allocation  of  actual  discoimts  over 
all  reported  sales. 

DdC  Position:  We  agree  with 
petitioners.  Becaiise  Usinor  did  not 
report  the  prompt  payment  discoimt  on 
a  timely  b^s,  we  must  resort  to  the  use 
of  a  BIA.  As  ^A,  we  are  assuming  that 
each  customer  received  the  prompt 
payment  discoimt  and  are  deducting  the 
discount  from  each  Edgcomb  sale. 
Contrary  to  Usinor’s  contention,  it  is  not 
Department  practice  to  allocate 
discounts,  especially  prompt  payment 
discounts,  across  all  U.S.  sales. 

Comment  21:  Petitioners  argue  that 
Usinor  used  the  incorrect  date  of  sale  for 
blanket  order  sales  made  by  Interstate 
and  for  all  sales  out  of  Edgcomb’s 
Philadelphia  facility.  Petitioners  argue 
that  the  date  of  sale  for  Interstate’s 
blanket  orders  does  not  reflect  the  date 
at  which  price  and  quantity  are 
established.  As  BIA,  petitioners  contend 
that  the  Department  ^ould  assume  that 
all  transactions  with  order  entry  dates 
prior  to  the  POI  but  with  shipments 
during  the  POI  constituted  blanket 
orders.  Petitioners  argue  that  the  volume 
of  sales  represented  by  these 
transactions  should  be  divided 
proportionately  by  Interstate’s  sales  of 
each  class  or  kind  of  merchandise  and 
that  the  highest  margin  calculated  on 
any  U.S.  transaction  should  be  assigned 
to  the  respective  volume  amounts. 

Petitioners  contend  that  Usinor’s  use 
of  date  of  shipment  as  the  date  of  sale 
for  all  sales  by  Edgcomb,  regardless  of 
the  production  fedlity,  is  incorrect 
because  price  and  quantity  are 
established  prior  to  shipment  (i.e.,  when 
the  work  order  is  entered  into  Edgcomb/ 
Philadelphia’s  “production  inventory 
control’*  (PIC)  system).  As  BIA, 
petitioners  argue  that  the  Department 
should  divide  the  total  volume  of 
Edgcomb/Philadelphia  sales  by  their 


share  of  sales  in  each  class  or  kind  of 
merchandise  and  assign  the  highest 
margin  calculated  on  any  single  U.S. 
transaction  in  the  relevant  investigation 
to  those  amounts. 

Usinor  argues  that  the  date  of  sale 
methodology  used  by  Interstate  was 
appropriate  for  most  of  the  reported 
sales  because  the  date  reported  by 
Usinor,  the  order  entry  date,  was  the 
date  on  which  price  and  quantity  were 
fixed.  Usinor  contends  filler  that:  (1) 
Interstate  identified  the  potentially 
unreported  blanket  order  sales;  (2)  a 
large  portion  of  the  blanket  order  sales 
were  properly  not  reported  because  the 
date  of  sale  for  these  sales  was  prior  to 
the  POI;  and,  (3)  sales  by  Interstate 
comprise  only  a  small  percentage,  by 
volume,  of  Usinor’s  U.S.  sales.  Usinor 
asserts  that  it  would  therefore  be 
unreasonable  and  punitive  to  assign  BIA 
to  these  transactions,  as  petitioners 
suggest.  If  the  Department  determines 
the  use  of  BIA  is  justified,  Usinor  argues 
that  it  should  assign  the  weighted- 
average  calculated  margin. 

Concerning  the  Edgcomb/ 
Philadelphia  sales,  Usinor  contends  that 
it  has  explained  that  the  work  order  date 
is  not  retained  in  Edgcomb’s  PIC  system 
and,  therefore,  was  not  available  for  use 
as  the  date  of  sale. 

DOC  Position:  We  agree  with  both 
petitioners  and  respondent,  in  part. 
Interstate’s  date  of  sale  methodology 
with  respect  to  blanket  order  sales  was 
incorrect.  The  company  had  classified 
sales  as  being  pursuant  to  blanket  orders 
that  had  been  entered  into  prior  to  the 
POI.  It  did  not  report  the  smpments  of 
material  during  the  POI  pursuant  to 
these  blanket  orders  even  when  the 
shipments  had  far  exceeded  the  original 
quantity  specified  in  the  order  entry 
form.  'Ilierefore,  as  BIA,  we  are 
allocating  the  potential  volume  of 
unreported  sales  among  the  three 
classes  or  kinds  propo^onately,  and  to 
these  sales  we  are  assigning  the  higher 
of  the  average  margin  in  the  petition  for 
each  class  or  kind  of  merchandise  or  the 
highest  non-aberrant  calculated  margin 
for  the  appropriate  investigation. 

We  agree  with  respondent  that  the 
shipment  date  was  tne  only  date  of  sale 
reasonably  available  for  Edgcomb  sales 
because  the  work  order  entry  date  is  not 
included  in  the  PIC  system  and  it  is  not 
saved  on  the  company’s  other  data 
retrieval  system. 

Comment  22:  Petitioners  argue  that 
Usinor  failed  to  report  correct  payment 
dates  for  Edgcomb  sales.  Petitioners 
contend  that,  as  BIA,  the  Department 
should  assign  to  all  ^gcomb  sales  the 
longest  period  between  shipment  date 
and  payment  date  reported  for  any 


further  manufactured  transaction  in 
each  investigation. 

Usinor  argues  that  the  Department 
verified  Edgcomb’s  payment  date  for  a 
large  number  of  sample  sales,  which 
demonstrated  that  the  Department 
should  accept  the  30-day  period  for  all 
of  Edgcomb’s  sales. 

DOC  Position:  We  disagree  with 
petitioners.  Edgcomb’s  computer 
database  erases  actual  shipment  date 
and  payment  date  information  after 
payment  is  received.  Edgcomb’s  use  of 
30  days  is  reasonable,  given  its  terms  of 
sale.  Furthermore,  the  simple  average  of 
the  transactions  we  examined  at 
verification  varied  only  slightly  from  the 
30  day  payment  period  reported  by 
Edgcomb. 

Comment  23:  Petitioners  argue  that 
Usinor  failed  to  identify  an  ocean  freight 
provider  and  a  brokerage  and  handling 
service  provider  as  related  parties. 
Petitioners  contend  that,  as  BIA,  the 
Department  should  assign  to  all  U.S. 
transactions  the  highest  ocean  freight 
and  brokerage  and  handling  charges 
reported  on  any  single  U.S.  transaction 
in  each  investigation. 

Usinor  argues  that  it  identified  both 
the  ocean  freight  and  the  brokerage  and 
handling  service  providers  as  related 
parties,  and  that  tne  Department  was 
able  to  determine  that  these  charges 
were  at  arm’s-length. 

DOC  Position:  We  agree  with  Usinor. 
At  verification  we  determined  that 
Usinor’s  transactions  with  its  ocean 
freight  service  provider  were  at  arm’s- 
length.  Consequently,  we  have  accepted 
Usinor’s  reported  ocean  freight  and 
brokerage  and  handling  expenses  as 
arm’s-length  transactions. 

Comment  24:  Petitioners  argue  that 
because  Usinor  has  not  reported  date  of 
shipment  as  the  date  the  merchandise 
left  the  French  mill,  the  Department 
should  add  credit  days  to  Usinor’s 
credit  expense  claim  to  account  for  the 
time  period  from  the  date  of  shipment 
from  the  French  mill  until  invoicing  by 
Francosteel  after  the  merchandise 
arrives  in  the  United  States.  Petitioners 
contend  that  the  Department  should 
increase  Usinor’s  U.S.  credit  period  by 
adding  the  highest  reported  mill-to- 
European  port  shipment  days  for  any  of 
the  four  classes  or  kinds  to  Usinor’s 
reported  “time  on  the  water”  for  trans- 
AUantic  shipments. 

Usinor  argues  that,  at  verification,  the 
Department  confirmed  the  actual 
shipment  days  from  the  mill  to  the 
Euronean  port  on  a  class  or  kind  basis. 

DoC  Position:  We  agree  with 
petitioners,  in  part.  Usinor  has 
understated  its  credit  expenses  by  an 
amount  reflective  of  the  period  between 
the  date  on  which  the  merchandise 
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leaves  the  French  mill  and  the  date  on 
which  Francosteel  issues  the  invoice. 
Concerning  the  mill-to-Europeen  port 
time  period,  it  is  the  Department’s 
preference  to  use  information  specific  to 
each  class  or  kind,  when  it  is  available. 
Therefore,  we  are  increasing  Usinor’s 
U.S.  credit  period  by  the  actual  number 
of  mill-to-European  port  credit  days,  as 
verified,  for  the  cold-rolled,  corrosion- 
resistant.  and  steel  plate  investigations. 
We  increased  the  mill-to-European  port 
credit  days  figure  in  the  hot-rolled  steel 
investigation,  based  on  findings  at 
verification. 

To  account  for  the  time  period  that 
the  merchandise  is  on  the  water,  we  are 
also  increasing  Usinor’s  credit  period  by 
its  reported  average  number  of  ocean 
voyage  days. 

Comment  25:  Petitioners  argue  that 
Usinor’s  reported  freight  rebate  amounts 
on  U.S.  sales  were  found  to  be  incorrect 
at  vnification  and.  therefore,  the 
Department  should  increase  Usinor’s 
foreign  inland  height  charges  on  U.S. 
sales  by  the  percentage  rebate  amount. 
Similarly,  p^itioners  contend  the 
freight  rebate  amoimts  on  behalf  of 
home  market  sales  were  found  to  be 
incorrect  at  verification  and,  therefore, 
the  Department  should  deny  the  rebates 
on  home  market  sales. 

DOC  Position:  V/e  agree  with 
petitioners.  Usinor’s  reported  rebate 
percentages  were  incorrect  and, 
therefore,  we  are  increasing  Usinor’s 
foreign  inland  freight  expenses  on  U.S. 
sales  and  its  inland  frei^t  expenses  on 
home  market  sales  by  the  respective 
rebate  percentages  provided  at 
verification. 

Comment  26:  Petitioners  contend  that 
Usinor  failed  to  report  marine  insurance 
for  merchandise  warehoused  prior  to 
invoicing.  As  BIA,  petitioners  contend 
that  the  Department  should  double  the 
reported  marine  insurance  charge  for  all 
transactions  where  Francosteel  also 
reported  a  warehousing  expense. 

Usinor  argues  that  the  Department 
should  increase  its  reported  marine 
insurance  amounts  by  the  percentage 
that  the  supplemental  marine  insurance 
premium  represents  of  the  total  marine 
insurance  premium. 

DOC  Position:  We  agree  with 
respondent.  We  verified  the  percentage 
that  tlie  supplemental  marine  insurance 
premium  represents  of  the  total  marine 
insurance  premium,  and  are  increasing 
Usinor’s  reported  marine  insurance 
expenses  by  that  percentage. 

Comment  27:  Petitioners  argue  that 
because  Usinor  failed  to  demonstrate  an 
historical  basis  fear  its  claimed  fidelity 
rebates  on  home  market  sales,  the 
Department  should  deny  these  rebates. 


Usinor  contends  that  the  fidelity  rebates 
were  verified  and  should  be  allowed. 

DOC  Position:  We  disagree  with 
petitioners  that  these  rebates  should  be 
denied.  Petitioners’  claim  that  Usinor 
did  not  demonstrate  an  historical  basis 
for  its  fidelity  rebates  is  misleading.  Due 
to  the  volume  of  data  that  had  to  be 
examined  at  verification,  the 
Department  set  priorities  for  the 
information  to  be  covered.  Time  did  not 
allow  for  an  examination  of  Usinor’s 
reported  fidelity  rebates,  and  because 
we  have  no  reason  or  evidence  to  doubt 
the  accuracy  of  Usinor’s  fidelity  claims, 
we  are  accepting  them  as  reported. 

Comment  28:  Petitioners  argue  that 
the  Department  should  deny  Usinor’s 
claim  for  an  additional  credit  day  to 
account  for  the  one-day  bank  float  in 
France. 

Usinor  argues  that  the  bank  float  day 
represents  a  real  cost  to  the  company 
and  should  be  allowed. 

DOC Position:'We  agree  with 
petitioners.  Department  precedent  is  to 
calculate  the  credit  period  from  the  time 
of  shipment  to  the  time  payment  is 
received,  without  allowing  for 
additional  credit  days  due  to  bank 
processing.  Therefore,  we  are  deducting 
one  day  from  the  number  of  credit  days 
reported  by  Usinor  for  home  market 
sales. 

Comment  29:  Petitioners  argue  that 
Usinor’s  claimed  credit  expenses  for 
“consignment  sales”  should  be 
disallowed.  Usinor  claimed  credit 
expenses  for  these  sales  from  the  time 
the  merchandise  left  its  mill  until  the 
customer  withdrew  the  merchandise 
from  a  consignment  inventory  at  the 
customer’s  plant  or  warehouse. 
Petitioners  assert  that  because  Usinor 
maintains  title  to  the  merchandise  rmtil 
the  date  of  withdrawal  and  invoicing, 
Usinor  could  resell  the  merchandise  to 
other  customers. 

Usinor  argues  that  it  does  not,  in  fact, 
withdraw  the  merchandise  from  its 
customers’  inventories  and  resell  the 
merchandise  to  other  customers. 

DOC  Position:  We  verified  that  Usinor 
does  not  treat  consignment  inventory  as 
merchandise  for  shipment  to  other 
customers  and  that  such  expenses  were 
directly  related  to  sales.  Therefore,  we 
have  accepted  Usinor’s  claimed  credit 
expenses  for  these  sales. 

Comment  30:  Petitioners  contend  that 
the  Department  erred  in  using  the 
Banker’s  Acceptance  Rates  to  calculate 
Francosteel’s  credit  expenses  for  the 
purposes  of  the  {Nuliminary 
determinatians.  Petitioners  argue  that 
Usinor’s  related  selling  agent  in  France 
incurs  the  costs  of  financing  Usinor’s 
purchase  price  sales  and,  therefore,  the 
Department  should  use  Usinor’s  home 


market  interest  rate  to  calculate  credit 
expenses  on  purchase  price  sales. 
Petitioners  argue  that,  at  a  minimum, 
the  Department  should  determine  that 
Usinor’s  related  selling  agent  in  France 
incurs  the  costs  of  financing  frem  the 
date  of  shipment  frum  the  mill  to  the 
date  of  invoicing  by  Francosteel  and  use 
Usinor 's  reported  home  market  interest 
rate  for  that  period.  Petitioners  contend 
that,  in  the  event  that  the  Department 
determines  that  Francosteel  incurs  the 
cost  of  financing  Usinor’s  purchase 
price  sales,  the  Department  should  use 
Francosteel’s  reported  interest  rate. 

Usinor  argues  that  Francosteel  incurs 
the  costs  of  financing  Usinor’s  purchase 
price  sales  and,  therefore,  the 
Department  should  use  Francosteel’s 
rep>orted  interest  rate.  Usinor  contends 
that  there  is  no  evidence  on  the  record 
supporting  petitioners’  claim  that 
Usinor’s  related  selling  agent  in  France, 
and  not  Francosteel,  incurs  the  costs  of 
financing  purchase  price  sales. 

DOC  Position:  We  use  U.S.  interest 
rates  to  calculate  credit  expenses 
inmured  on  U.S.  sales  when  a 
respondent  demonstrates  that  it  had 
either  actual  borrowings  or  access  to 
U.S.  dollar  loans  during  the  POL  The 
Department  has  not  and  does  not 
concern  itself  with  determining  which 
of  the  corporate  entities  related  to  the 
respondent  actually  incurs  the  cost  of 
financing. 

We  disagree  with  both  petitioners  and 
respondent  regarding  the  use  of 
Francosteel's  report^  interest  rate  for 
calculating  U.S.  credit  expenses. 

Because  of  the  relationship  between 
Diliinger,  a  respondent  in  the 
companion  investigation  of  carbon  steel 
plate  from  Germany,  and  Usinor,  it  has 
come  to  the  Department’s  attention  that 
Francosteel  borrows  from  banks  related 
to  it  in  both  the  United  States  and 
France.  Because  of  Usinor’s  borrovrings 
from  related  banks  in  both  markets,  and 
because  we  have  no  evidence  to  indicate 
that  the  interest  rates  reported  by  Usinor 
accurately  reflect  its  costs  of  financing, 
we  have  used  the  U.S.  prime  rate  and 
the  French  equivalent  of  the  prime  rate 
in  our  calculation  of  credit  and 
inventory  carrying  expenses  in  the 
respective  markets.  Our  recalculation  of 
inventory  carrying  costs  is  an  estimate 
because  we  do  not  have  enough 
information  to  duplicate  the 
methodology  that  respondent  used.  For 
that  part  of  the  inventory  valued  in  U.S. 
dollars,  we  have  used  a  simple  average 
of  the  short-term  debt  rate  of  Usinor’s 
U.S.  selling  companies. 

Comment  31:  Petitioners  argue  that 
the  Department  should  reclassify 
Usinor’s  sales  through  Francosteel  to 
unrelated  parties  as  ESP  transactions. 
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Petitioners  claim  that:  (1)  A  number  of 
these  sales  were  warehoused  after 
importation  and.  thus,  were  not  shipped 
directly  from  Sollac/GTS  to  the 
imrelated  U.S.  purchaser;  (2) 

Francosteel  takes  title  to  the 
merchandise  prior  to  importation  into 
the  United  States;  and  (3)  Francosteel 
has  a  greater  role  in  U.S.  sales  than  that 
of  a  mere  “processor”  of  sales 
documentation  and  a  communication 
link. 

Usinor  argues  that  the  Department 
properly  classified  Francosteel’s  sales  to 
unrelated  U.S.  customers  as  purchase 
price  sales.  Usinor  claims  that:  (1)  The 
sales  transactions  with  unrelated  U.S. 
purchasers  always  occurred  prior  to 
importation  and  direct  shipment  from 
Usinor  to  imrelated  purchasers  was  the 
customary  channel  of  such  sales:  (2)  it 
was  only  imder  special  circumstances 
that  Francosteel  briefly  inventoried  the 
merchandise  after  a  sale  was  made;  (3) 
merchandise  sometimes  enters  into 
Francosteel’s  accoxmting  inventory 
without  entering  into  Francosteel’s 
physical  inventory;  (4)  the  Department’s 
verification  report  confirmed 
Francosteel’s  role  as  a  mere  processor  of 
sales  related  documentation;  and  (5) 
prices  are  negotiated  between  the 
unrelated  U.S.  customers  and  the  mill, 
and  Francosteel  cannot  reduce  the 
negotiated  prices. 

DOC  Position:  We  agree  with 
respondent.  Evidence  on  the  record 
suggests  that  these  sales  are  properly 
classified  as  purchase  price  sales.  At 
verification,  we  confirmed  that 
Francosteel’s  sales  to  its  unrelated  U.S. 
customers  were  made  prior  to 
importation  into  the  United  States,  that 
Francosteel  acts  as  nothing  more  than  a 
sales  facilitator,  and  that  Francosteel 
does  not  warehouse  the  merchandise  in 
the  normal  course  of  business. 

Comment  32:  Petitioners  argue  that 
evidence  on  the  record  indicates  that 
Usinor’s  U.S.  prices  were  reported 
inclusive  of  packing  costs  and  should  be 
treated  as  such. 

Usinor  stated  that  its  “reported  U.S. 
prices  do  include  the  cost  of  packing.” 

DOC  Position:  We  agree  with 
petitioners  and  respondents  and  are 
treating  Usinor’s  reported  prices  as 
inclusive  of  packing  costs. 

Comment  33:  Petitioners  argue  that 
the  Department  should  treat 
Francosteel’s  U.S.  credit  insurance 
expense  as  a  direct  selling  expense 
because  it  is  assessed  on  the  basis  of 
sales  rather  than  on  a  single  fixed 
amount 

Usinor  contends  that  its  credit 
insurance  expense  should  be  treated  as 
an  indirect  expense.  Usinor  claims  that 
it  is  Department  practice  to  treat  credit 


insurance  expenses  as  direct  selling 
expienses  only  where  they  are  assessed 
on  a  sale-by-sale  basis  and  as  indirect 
expenses  when  they  cannot  be  tied  to 
specific  claims. 

DOC  Position:  We  agree  with 
respondent  that  these  credit  insurance 
expenses  are  indirect  selling  expenses. 
The  credit  insurance  premium  is  paid 
annually,  regardless  of  whether  any 
claims  were  made,  and  the  expenses 
cannot  be  tied  to  specific  sales.  It  is 
Department  practice  to  treat  selling 
expenses  that  cannot  be  tied  to  specific 
sales  as  indirect  selling  expenses. 

Comment  34:  Petitioners  argue  that 
Usinor  failed  to  identify  certain 
warranty  expenses  incurred  by  Edgcomb 
that  are  categorized  as  “money-only 
credits.”  Petitioners  contend  Aat, 
although  Usinor  claimed  that  Edgcomb 
incurr^  no  warranty  expenses,  the 
practice  of  granting  money-only  credits 
when  a  customer  finds  defects  in  the 
merchandise  indicates  that  Edgcomb 
incurs  warranty  expenses  directly 
related  to  sales  of  the  subject 
merchandise. 

Usinor  argues  that  it  made 
adjustments  for  these  money-only 
credits  on  the  four  sales  of  the  subject 
merchandise  that  were  affected. 

DOC  Position:  We  disagree  with 
petitioners.  At  verification,  we 
confirmed  that  Usinor  made 
adjustments  for  the  money-only  credits. 
Furthermore,  Usinor’s  money-only 
credits  were  not  confined  to  instances 
where  the  customer  was  credited  for 
defective  merchandise. 

Comment  35:  Petitioners  argue  that 
Usinor  failed  to  include  “costs  in  excess 
of  net  assets  acquired,”  land  lease 
amortization  costs,  and  amortization  of 
intangibles  in  its  reported  SG&A 
expenses  related  to  Francosteel’s  U.S. 
operations.  Petitioners  contend  that  the 
Department  should  increase 
Francosteel’s  indirect  selling  expense 
factor  accordingly. 

Usinor  contends  that  its  costs  in 
excess  of  net  assets  acquired  and  land 
lease  amortization  costs  are  not 
expenses,  but  rather  are  the  total 
accumulation  of  amortization  expenses 
against  Francosteel’s  assets  accoimts 
created  upon  the  purchase  of  its  related 
SSC,  Metron.  Concerning  the 
amortization  of  intangibles,  Usinor 
argues  that  these  costs  were  not 
included  in  the  reported  SG&A 
expenses  because  they  were  not 
available  at  the  time  the  responses  were 
prepared.  Furthermore,  Usinor  argues 
that  these  amortization  costs  are  “too 
minuscule”  to  warrant  making  an 
adjustment  at  this  stage  in  the 
proceeding. 


DOC  Position:  We  agree  with  Usinor, 
in  part.  The  Department  only  includes 
current  amortization  expenses  in  SG&A. 
Therefore,  Usinor’s  accumulated 
amortization  expenses  [i.e.,  costs  in 
excess  of  net  assets  acquired  and  land 
lease  amortization  costs)  were  correctly 
not  included  when  calculating  the 
indirect  selling  expense  factor. 

We  agree  with  petitioners  with 
respect  to  the  amortization  of 
intangibles  expenses.  The  Department 
normally  treats  this  type  of  expense  as 
an  SG&A  expense,  and  we  are  therefore 
increasing  the  indirect  selling  expense 
factor  accordingly. 

Comment  36:  Petitioners  argue  that 
commissions  paid  to  Fremcosteel  by 
Usinor’s  related  selling  agents,  Daval 
and  Le  Fer  Blanc,  should  be  treated  by 
the  Department  as  direct  selling 
expenses.  Petitioners  contend  that  these 
commissions  are  at  arm’s-length  and  are 
directly  related  to  the  sales  in  question. 

Usinor  contends  that  the  Department 
verified  that  commissions  paid  to 
Francosteel  are  related  party 
commissions  and  the  Department 
properly  treated  them  as  indirect  selling 
expenses. 

iXXr  Position:  We  disagree  with 
petitioners.  While  these  commissions 
can  be  directly  tied  to  sales,  that  is  not 
relevant  to  a  determination  that  they 
were  at  arm’s-length  and  should  be 
treated  as  direct  selling  expenses.  At 
verification,  we  confirmed  that  related 
selling  agents  such  as  Francosteel 
perform  many  more  services  than 
unrelated  commissionaires. 

Comment  37:  Petitioners  contend  that, 
pursuant  to  the  recent  decision  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
(CAFC)  in  Zenith  Electronics  Corp.  v. 
United  States  (No.  92-1043,  Slip,  op., 
12-17,  March  19, 1993),  the  Department 
should  deny  a  circuipstance-of-sale 
adjustment  to  FMV  ^d  add  an  imputed 
amount  for  the  VAT  which  has  been 
rebated  or  which  has  not  been  collected 
by  reason  of  the  exportation  of  the 
merchandise  to  the  United  States. 

Usinor  argues  that  the  Department 
applied  the  correct  VAT  methodology  in 
its  preliminary  determinations  and 
should  reject  petitioners  arguments. 

DOC  Position:  We  have  adjusted  our 
VAT  methodology  in  conformance  with 
the  CAFC  decision.  Appendix  11  of 
Argentine  Steel  contains  a  detailed 
discussion  of  the  Department’s  revised 
VAT  methodolo^. 

Comment  38:  Petitioners  argue  that 
the  cost  of  manufacturing  should  be 
increased  to  account  for  purchases  of 
raw  material  at  prices  below  their  cost 
of  production.  Petitioners  contend  that 
the  1991  financial  statements  indicate 
that  the  transfer  prices  of  Lorfonte,  a 
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member  of  the  Usinor  Group,  were 
insufficient  to  cover  its  fully-absorbed 
cost  of  production.  Usinor’s  ownership 
of  Lorfonte  exceeds  50  percent; 
therefore.  Sollac  purchases  from 
Lorfonte  should  be  valued  at  the  fully 
absorbed  cost. 

Usinor  argues  that  Sollac  reported  its 
purchases  of  pig  iron  from  Lorfonte  at 
the  fully  absorbed  actual  cost  of 
production  for  the  POI,  as  the 
questionnaire  directed. 

IXX  Position:  We  agree  with 
respondent.  The  financial  statements  do 
not  divulge  whether  or  not  the  transfer 
prices  were  above  or  below  the  cost  of 
production.  Purchases  of  raw  materials 
from  related  suppliers  were  reviewed  at 
verification.  Sollac  reported  the 
supplier’s  actual  cost  of  production  for 
the  POI.  Therefore,  an  adjustment  to  the 
cost  of  manufacturing  is  not  warranted. 

Comment  39:  Petitioners  argue  that 
Usinor  may  have  erroneously  reduced 
its  reported  overhead  by  the  amount  by 
which  its  accruals  exceeded  its  tax 
remittance  during  the  POI. 

Usinor  argues  tnat  it  is  entitled  to  an 
adjustment  to  ensure  that  the  actual 
amount  of  local  taxes  incurred  during 
the  POI.  and  not  the  amoimt  accrued,  is 
taken  into  account  in  calculating 
overhead  expense.  The  tax  is  based  on 
the  prior  year’s  salaries  and  wages  and 
the  value  of  fixed  assets.  The  mills 
accrue  the  estimated  amount  of  the  tax 
as  a  fixed  overhead  cost  Sollac  records 
in  its  cost  of  goods  sold  any  difference 
between  the  tax  accrued  by  the  mills 
and  the  actual  amoimt  of  the  tax 
remitted. 

DOC  Position:  Respondent  included  a 
portion  of  its  year-end  adjustment  that 
was  attributable  to  the  POL  The  amount 
reflects  the  expense  incurred.  Therefore, 
the  Department  did  not  adjust  Usincff’s 
reported  local  tax  expense. 

Comment  40:  Petitioners  argue  that 
Sollac  understated  overhead  by 
adjusting  the  accrual  for  profit  sharing 
expense  to  reflect  actual  profits  earned 
during  the  POI.  For  the  same  reasons 
that  G&A  expenses  should  be  reported 
on  6m  annual  basis,  profit  sharing 
expense  also  must  be  reported  on  an 
annual  basis. 

Usinor  argues  that  it  was  necessary  to 
take  into  account  the  fact  that  the  profit 
sharing  costs  for  the  POI  had  been 
overstated. 

DOC  Position:  We  agree  with 
petitioners  that  profit-sharing  expenses 
must  be  reported  on  an  annual  brisis. 
The  Department  found  that  Usinor’s 
adjustment  to  overhead  was  reasonable 
because  there  was  no  profit-sharing 
expense  for  the  fiscal  year. 

Comment  41:  Petitioners  argue  that 
the  amortization  of  goodwill  should  be 


included  in  G&A  expense.  Goodwill 
represents  the  economic  value  of  the 
company  over  the  purchase  price  of  its 
underiying  assets.  The  excess  over  the 
value  of  assets  is  capitalized  and 
amortized  over  the  future  periods. 

Usinor  argues  that  the  Department 
should  not  include  the  amortization  of 
goodwill  in  its  calculation  of  Sollac’s 
G&A  expenses.  Sollac  appropriately 
excluded  the  amoimt  of  amortized 
goodwrill,  which  is  not  a  real  production 
cost,  from  its  reported  cost  of 
production.  Goodwill  is  the  intangible 
value  of  the  company  and  hence  ^ 
amortized  portion  of  financial  statement 
goodwill  represents  neither  6m  actual 
cost  incurred  for  manufacturing  the 
subject  merchandise  nor  a  period 
expense  related  to  operations. 

DOC  Position:  We  agree  with 
petitioners.  Tangible  and  intangible 
assets  are  recorded  at  their  pur^ase 
price  and  expensed  through 
amortization  or  depreciation  over  their 
estimated  lives,  in  order  to  match  the 
expense  to  the  benefits  received  in 
future  periods. 

Comment  42:  Petitioners  argue  that 
the  restructuring  costs  incurred  by 
Usinor  and  Edgcomb  should  be 
included  in  the  calculaticm  of  G&A. 
Usinoi’s  1992  consolidated  fimancial 
statements  reported  significant 
restructuring  costs. 

Usinor  argues  that  the  Department 
should  utilize  Sollac’s  six-month 
financial  statements  in  calculating  G&A 
expenses  because  this  six-month 
financial  statement  most  accurately 
reflects  Sollac’s  G&A  expense  during  the 
period  of  investigation.  Respondent 
argues  that  Edgc^b  properly  excluded 
restructuring  accruals  from  its 
calculation  of  G&A  expenses.  The 
restructuring  expenses  reported  in  its 
1992  financial  statements  constituted  a 
reserve  accrued  in  1992  for 
expenditures  to  be  made  in  1993  and 
were  therefore  properly  excluded  from 
G&A  expenses  for  1992. 

DOC  Position:  We  agree  with 
petitioners.  The  Department’s  normal 
methodology  is  to  calculate  G&A 
expenses  based  on  the  audited  aimual 
financial  statements  which  most  closely 
correspond  to  the  period  of 
investigation,  to  account  for  seasonal 
fluctuations  and  year-end  adjustments. 
If  such  financial  statements  are  not 
available,  the  Department  has  relied  on 
financial  statements  from  the  fiscal  year 
prior  to  the  POI,  when  such  statements 
provide  a  reasonable  approximation  of 
the  company’s  current  financial 
position.  Usinor  incorrectly  argues  that 
the  restructuring  costs  do  not  relate  to 
expenses  during  the  POI.  Generally 
accepted  accoimting  principles  (GAAP) 


applied  in  France  would  require 
companies  to  recognize  such  an  expense 
in  1992.  Like  U.S.  GAAP,  an  estimated 
loss  from  a  contingency  is  charged  to 
income  if  assets  have  been  impaired  or 
a  liability  incurred  and  the  amoimt  is 
estimable.  This  expense  is  recorded  in 
the  current  year  because,  unlike  the 
depreciation  of  assets,  it  cannot  be 
matched  against  future  revenues.  In  the 
final  determination  in  the  investigation 
of  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France  (54  FR 19092,  May 
3, 1989),  the  Department  rejected  the 
treatment  that  restructuring  costs  were 
extraordinary  and  it  allocated  them  over 
the  cost  of  goods  sold  on  the  groimds 
that  they  were  not  imusual  in  nature 
and  they  were  not  infrequent  in  the 
industry.  The  same  characteristics  are 
present  in  this  case. 

The  Department  uses  full  absorption 
costing  b^ause,  by  statute,  sales  must 
be  at  prices  which  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
Therefore,  the  classification  of 
restructuring  costs  as  “extraordinary” 
on  the  financial  statements  is  not 
necessarily  relevant  to  our  analysis. 

Comment  43:  Petitioners  argue  that 
the  Department  should  include  the 
other  “extraordinary  items”  incurred 
during  1992  in  the  calculation  of  G&A 
expense.  Petitioners  argue  that  Sollac’s 
expenses  relating  to  management 
transactions,  capital  transactions,  and 
allotments  for  sinking  funds  and 
reserves  are  not  extraordinary  items. 
These  transactions,  petitioners  6tssert, 
are  neither  unusu6Q  nor  infrequwit,  and 
therefore  should  not  be  accounted  for  as 
extraordinary  items. 

Usinor  argues  that  if  the  Departmmit 
includes  the  extraordinary  expenses,  it 
must  also  recognize  the  extraordinary 
income  reported  in  the  financial 
statements. 

DOC  Position:  The  Dep6irtment 
reviews  each  item  listed  separately  from 
operating  expenses  to  determine 
whether  it  merits  inclusion  or  exclusion 
from  the  cost  of  production.  The 
Department  used  Sollac’s  annual  1992 
consolidated  financial  statements  to 
calculate  G&A  expenses,  which  reported 
several  exceptional  gains  and  losses  for 
the  fiscal  year.  The  Department  did  not 
include  the  reversal  of  a  contingent 
liability  recorded  in  prior  years,  an 
exceptional  gain,  because  in  substance 
the  transaction  merely  corrects  retained 
earnings  for  a  contingency  which  was 
taken  but  which  was  never  incurred. 
The  Department  included  only  the  loss 
taken  for  the  write-off  of  fixed  assets 
'because  it  was  the  only  other  item 
clearly  identified  in  the  footnotes  to  the 
financial  statements. 
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Comment  44:  Petitioners  argue  that 
the  research  and  development  (R&D) 
costs  omitted  by  Sollac  should  be 
included.  The  Department  should  adjust 
its  COP  upward  by  this  amoimt  for 
subject  merchandise  produced  by  Sollac 
in  order  to  account  for  this  discrepancy. 

Usinor  argues  that  the  ammmt  was 
properly  excluded  because  the  R&D 
expenditures  related  to  activities 
incurred  for  non-subject  merchandise. 

DOC  Position:  We  agree  with 
respondent.  Sollac  included  both 
product-specific  and  general  R&D  in  its 
reported  costs,  but  the  excluded  R&D 
expenditures  related  to  non-subject 
merchandise. 

Comment  45:  Usinor  argues  that  the 
Department  should  base  G&A  expenses 
on  the  financial  records  of  Sollac.  which 
include  an  allocated  share  of  its  parent, 
rather  than  on  the  basis  of  Usinor’s 
financial  statements.  Usinor  argues  that 
the  G&A  expenses  of  a  parent  company 
whose  activities  are  not  related  to 
production  of  the  subject  merchandise 
should  not  be  used  in  place  of  those  of 
the  company  actually  producing  the 
subject  mer^andise.  The  parent, 

Usinor,  is  a  holding  company  and  its 
consolidated  G&A  is  comprised  of  the 
G&A  of  a  variety  of  affiliated  companies 
which  have  no  connection  to  the 
production  of  the  subject  merchandise. 

DOC  Position:  We  agree  with 
respondent.  The  financial  statements  of 
Usinor  were  only  used  to  calculate  the 
financial  expenses.  Sollac’s  annual 
consolidated  1992  financial  statements 
were  used  to  calculate  the  appropriate 
G&A  expenses. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  from 
France  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  4, 1993,  the  date  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Register. 
The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  e  limated  amount  by  which  the 
FMV  of  the  merchandise  subject  to  these 
investigations  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  w'ill  remain  in  effect  tmtil 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/manufacturer  exporter 

Weight¬ 

ed-aver¬ 

age 

margin 

Certain  Hot-Rolled  Carbon  Steel 
Products: 

Usinor . 

79.54 

All  Others . 

79.54 

Certain  Cold-Rolled  Carbon  Steel 
Products: 

Usinor . 

75.33 

All  Others . 

75.33 

Certain  Corrosion-Resistant  Car¬ 
bon  Steel  Flat  Products: 

Usirxx . 

44.40 

All  Others . 

44.40 

Certain  Cut-to-Length  Carbon  Steel 
Plate; 

Usinor . 

52.87 

All  Others . 

52.87 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  “[n]o  product  *  *  *  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  and 
export  subsidization.”  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  a 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount. 

In  the  final  affirmative  determinations 
in  the  concurrent  coxmtervailing  duty 
investigations  involving  sales  in  the 
United  States  of  hot-rolled  steel,  cold- 
rolled  steel,  corrosion-resistant  steel, 
and  steel  plate  by  Usinor,  the 
Department  did  not  find  any  export 
subsidies.  We  therefore  have  not  taken 
action  to  offset  the  antidumping  deposit 
rate  to  comply  with  section  772(d)(1)(D) 
of  the  Act. 

PTC  Notification 

In  accordance  wdth  section  735(d)  of 
the  Act,  we  have  notified  the  U.S. 
International  Trade  Commission  of  our 
determinations. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  xmder  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 


Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-15617  Filed  7-8-93;  8:45  am] 
BILLING  CODE  3510-OS-P 


[A-42&-413.  A-42&-614,  A-428-815.  A-42&- 
816] 

Notice  of  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Certain  Hot* 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ready  or  Cynthia  Thirumalai, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2613 
and  482-4087,  respectively. 

Final  Determinations 

We  determine  that  imports  of  certain 
hot-rolled  carbon  steel  flat  products 
(hot-rolled  steel),  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel),  certain  corrosion-resistant  carbon 
steel  products  (corrosion-resistant  steel), 
and  certain  cut-to-length  carbon  steel 
plate  (steel  plate)  from  Germany  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  “Suspension  of  Liquidation” 
section  of  this  notice. 

Case  History 

Since  the  preliminary  determinations 
in  these  investigations  on  January  26, 
1993  (58  FR  7095,  February  4, 1993),  the 
following  events  have  occurred: 

On  February  4, 1993,  Dillinger 
submitted  its  response  to  section  D  of 
the  questionnaire. 

On  February  5, 1993,  Klockner  was 
informed  that  the  Department  of 
Commerce  (the  Department)  would  not 
be  accepting  any  new  information  from 
it,  including  the  missing  information  on 
home  market  sales,  and  would  not 
conduct  verification  of  its  responses. 

On  February  10, 1993,  Preussag 
submitted  unsolicited  factual 
information.  This  information  was 
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returned  to  Preussag  on  February  18, 
1993. 

On  February  17, 1993,  Dillinger, 
Klockner,  Preussag,  and  Thyssen 
requested  a  hearing  concerning  these 
investigations. 

On  February  17, 1993,  Dillinger  and 
Thyssen  submitted  responses  to  the 
Department’s  February  10, 1993, 
requests  for  clarification  of  information. 

On  February  19, 1993,  the  Department 
instructed  Thyssen  to  provide  updated 
computer  printouts  of  sections  B  and  C 
sales  listings  and  updated  information 
for  its  sections  D  and  E  responses. 
Thyssen  submitted  the  printouts  on 
March  1, 1993,  and  updated  information 
on  March  2, 1993. 

In  February,  March,  and  April,  1993, 
the  Department  conducted  verification 
of  Thyssen’s  and  Dillinger’s 
questionnaire  responses. 

On  March  3, 1993,  the  Department 
issued  its  section  D  deficiency 
questionnaire  to  Dillinger.  Dillinger 
submitted  its  deficiency  response  on 
March  17, 1993. 

On  April  8, 1993,  petitioners 
requested  that  the  petition  regarding 
hot-rolled  steel  be  amended  to  exclude 
certain  hot-rolled  sheet  products. 

On  May  6, 1993,  the  Department 
instructed  Thyssen  to  submit  updated 
computer  tapes.  The  updated  tapes  were 
received  May  13, 1993. 

On  May  20, 1993,  a  public  hearing 
was  conducted  in  these  investigations. 

On  May  21, 1993,  suspension 
agreements  were  initialled  for  all  four 
classes  or  kinds  of  merchandise  under 
investigation.  No  suspension 
agreements  were  subsequently  signed. 

On  June  11, 1993,  Dillinger,  at  the 
Department’s  request  submitted  its  1992 
financial  statements. 

Likewise,  on  June  15, 1993,  at  the 
Department’s  request,  Thyssen 
submitted  a  tape  correcting  certain  U.S. 
sales  data. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
“classes  or  kinds’’  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate. 
The  full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  (Argentine  Steel)  which  is 
being  published  concurrently  with  this 
notice. 


Period  of  Investigations 

'The  period  of  investigations  (POI)  is 
January  1  through  Jvme  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  merchandise  covered 
by  these  investigations  also  constitutes 
single  categories  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made 
comparisons  on  the  basis  of  the  criteria 
defined  in  appendix  V  to  the 
antidumping  duty  questionnaire,  which 
is  on  file  in  Room  B-099  of  the  main 
building  of  the  Department. 

We  made  comparisons  at  the  same 
level  of  trade,  where  possible.  Where  we 
were  not  able  to  match  sales  at  the  same 
level  of  trade,  we  made  comparisons 
without  regard  to  level  of  trade. 

Fair  Value  Comparisons 

We  have  based  our  final 
determinations  on  the  best  information 
available  (BIA)  in  accordance  with 
section  776(c)  of  the  Tariff  Act  of  1930, 
as  amended,  (the  Act)  for  Klockner  (hot- 
rolled  and  cold-rolled  steel)  and 
Preussag  (hot-rolled  steel).  (For  further 
discussion,  see  Interested  Party 
Comments  regarding  Klockner  and 
Preussag.) 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation. 

When  a  company  refused  to  cooperate 
with  the  Department  or  otherwise 
significantly  impeded  our  investigation, 
we  have  used  as  BIA  the  higher  of:  (1) 
The  margin  from  the  preliminary 
determination  for  that  firm  for  the  same 
class  or  kind  of  merchandise;  (2)  the 
highest  margin  alleged  in  the  petition 
for  the  same  class  or  kind  of 
merchandise  in  the  same  country;  (3) 
the  margin  for  any  other  responding 
company  for  the  same  class  or  kind  of 
merchandise  for  which  we  have 
calculated  a  margin.  When  a  company 
cooperated  with  our  requests  for 
information  but  failed  to  provide  the 
information  in  a  timely  manner  or  in  the 
form  required,  we  have  used  as  BIA  the 
higher  of  (1)  the  average  of  margins  in 
the  petition  or  (2)  the  margin  for  any 
other  responding  company  for  the  same 
class  or  kind  of  merchandise  for  which 
we  have  calculated  a  margin.  See,  e.g.. 
Antifriction  Bearings,  Other  Than 


Tapered  Roller  Bearings,  from  Germany 
(54  FR 18992, 19033;  May  3, 1989). 

Since  Klockner  and  Preussag  have 
attempted  to  comply  with  the 
Department’s  requests  for  information, 
and  are  the  only  two  respondents  in  the 
Hot-rolled  steel  investigation,  we  have 
assigned  to  them  a  BIA  rate  which  is  the 
average  of  the  margins  in  the  petition. 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  for 
Dillinger  and  Thyssen  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV,  we  compared  the 
volume  of  home  market  sales  for  each 
class  or  kind  of  the  subject  merchandise 
to  the  volume  of  third  country  sales  of 
each  class  or  kind  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  We 
formd  that  the  home  market  was  viable 
for  Thyssen  and  Dillinger  and  their 
respective  sales  of  the  relevant  classes 
or  kinds  of  merchandise. 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  corrosion- 
resistant  steel  and  steel  plate  firom 
Germany  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV)  for 
each  company,  as  specified  in  the 
“United  States  Price’’  and  “Foreign 
Market  Value’’  sections  of  this  notice. 

As  stated  above,  we  based  USP  and 
FMV  on  information  provided  in  the 
petition  for  Klockner  and  Preussag.  We 
based  our  margin  calculations  for 
Thyssen  and  Dillinger  on  their 
submitted  data,  modified,  where 
appropriate,  as  described  below. 

Dillinger 

In  addition  to  the  most  similar 
product  comparison,  Dillinger  included 
in  its  concordance  some  other  less 
similar  matches  to  U.S.  products.  In 
such  cases,  we  deleted  the  less  similar 
matches  from  the  concordance  and 
matched  U.S.  sales  only  to  home  market 
sales  of  the  most  similar  product. 

We  also  excluded  from  our 
calculations  of  FMV  Dilliiiger’s  sales  of 
second  quality  merchandise  because  no 
such  sales  were  made  in  the  United 
States. 

Thyssen 

We  adjusted  Thyssen’s  reported  levels 
of  trade  by  treating  automobile 
manufacturers  as  end  users.  In  addition, 
we  did  not  use  Thyssen’s  sales  of 
second  quality  merchandise  in  our 
analysis  since  such  sales  in  the  United 
States  were  made  in  small  quantities 
(less  than  five  percent). 

We  used  BIA  to  determine  the  margin 
for  two  U.S.  products,  one  cold-rolled 
steel  product  and  one  corrosion- 
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resistant  steel  product,  that  were 
incorrectly  matched  to  home  market 
products  by  Thyssen.  Because  of  the 
complexity  of  these  steel  investigations, 
and  the  fact  that  the  errors  in  Thyssens’ 
product  matciiing  are  limited  in  nature, 
we  have  used,  as  BIA,  the  weighted- 
average  of  the  calciilated  positive 
dumping  margins  in  each  class  or  kind 
of  merchandise. 

United  States  Price 
Dillinger 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  before  importation  and 
exporter’s  sales  price  (ESP) 
methodology  was  not  otherwise 
indicated  (see  Dillinger  Comment  2). 

We  calculated  pur^ase  price  based 
on  prices  to  unrelated  customers.  Since 
Dillinger’s  sales  of  steel  plate  in  the 
United  States  were  made  on  a 
theoretical  weight  basis  while  home 
market  sales  were  made  on  an  actual 
weight  basis,  we  converted  U.S. 
theoretical  weight  values,  prices  and 
relevant  adjustments  to  an  actual  weight 
basis  (see  EHllinger  Comment  14).  We 
made  deductions,  where  appropriate, 
for  the  following  movement  charges: 
foreign  inland  ^ight  and  brokerage; 
insurance;  ocean  height;  U.S.  brokerage 
and  wharfage;  U.S.  duty;  and  U.S. 
inland  freight.  For  price-to-price 
comparisons,  we  also  added  the 
absolute  amount  of  value-added  tax 
(VAT)  collected  on  the  home  market 
comparison  sales  (see  Appendix  n  of 
Argentine  Steel  for  a  discussion  of  our 
methodology  regarding  VAT).  In 
addition,  we  made  changes  to 
Dillinger’s  data  to  reflect  the  results  of 
verification  as  stated  below  in 
“Interested  Party  Comments’’  regarding 
Dillinger.  We  also  changed  the  amount 
of  U.S.  duty  on  one  sale  based  on 
findings  at  verification,  and  deleted 
sales  to  a  related  reseller  which  were 
inadvertently  reported  along  with  the 
sales  by  the  related  reseller  to  the  first 
unrelated  customer. 

Because  Dillinger  failed  to  provide 
full  reporting  for  sampled  sales  made  by 
a  related  steel  service  center,  Ancofer, 
we  excluded  from  our  analysis  all  home 
market  products  that  had  been  sold  by 
Ancofer  (see  memorandum  to  J. 

Spetrini,  Acting  Assistant  Secretary, 
Import  Administration  of  June  15, 

1993).  For  U.S.  sales  matched  to  these 
excluded  home  market  products,  we 
assigned  margins  based  on  BIA.  We  also 
used  BIA  to  assign  margins  to  Dillinger’s 
fi-irther-manufactured  sales  (see 
Dillinger  Comment  4).  We  used  the 
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higher  of  the  average  margin  in  the 
petition  or  the  highest  non-aberrational 
margin  calculated  for  any  other  sale  as 
BLA  in  both  cases. 

Klockner  and  Preussag 

We  based  USP  on  information 
contained  in  the  petition  for  Klockner 
and  Preussag  as  was  done  in  our 
preliminary  determinations  in  these 
investigations. 

Thyssen 

We  calculated  USP  for  Thyssen  using 
the  methodology  described  in  the 
preliminary  determinations  except  as 
follows. 

We  added  the  absolute  amoimt  of 
VAT  collected  on  home  market 
comparison  sales  rather  than  a 
hypothetical  VAT  that  would  have  been 
collected  on  the  U.S.  sales  as  we  did  at 
the  preliminary  determinations  (see 
appendix  n  to  Argentine  Steel  for  a 
discussion  of  our  methodology 
regarding  VAT). 

In  addition,  we  made  adjustments  to 
Thyssen ’s  data  based  on  the  results  of 
verification  (see  “Interested  Party 
Comments”  below  for  more  detail). 

We  also  used  BLA  for  U.S.  sales  of 
cold-rolled  steel  product  for  which  all 
home  market  sales  of  the  comparison 
product  failed  the  arm’s-length  test.  For 
these  sales,  as  BIA,  we  used  the  higher 
of  either  1)  the  average  of  all  margins 
alleged  in  the  petition  for  cold-rolled 
steel,  or  2)  the  highest  non-aberrational 
calculated  margin  for  any  other  sale  of 
cold-rolled  steel  by  Thyssen. 

Foreign  Market  Value 
Klockner  and  Preussag 

We  calculated  FMV  using  information 
in  the  petition  for  Klockner  and 
Preussag  as  was  done  for  the 
preliminary  determinations. 

Dillinger  and  Thyssen 

For  Dillinger  and  Thyssen,  wp 
calculated  FMV  as  noted  in  the  “Price- 
to-Price”  and  “Constructed  Value” 
sections  of  this  notice  below. 

Home  Market  Sales  to  Related  Parties 

We  excluded  from  our  analysis  all  of 
Dillinger’s  home  market  sales  to  related 
parties,  because  Dillinger  neither 
claimed,  nor  demonstrated,  that  its  sales 
to  related  parties  in  the  home  market 
were  at  arm’s-length.  See,  Dillinger 
comment  12. 

We  also  excluded  from  our  analysis 
Thyssen’s  home  market  sales  to  related 
parties  that  failed  our  arm’s-length  test. 
See,  Thyssen  comment  1.  Note  that  we 
have  modified  the  arm’s-length  test  used 
for  the  preliminary  determinations  for 
these  investigations  to  consider  level  of 
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trade.  See,  Appendix  11  of  Argentine 
Steel. 

Cost  of  Production 

Based  on  petitioners’  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  we  investigated  whether  Dillinger 
and  'Thyssen  had  home  market  sales  that 
were  made  at  less  than  their  cost  of 
production  (COP). 

If  over  90  percent  of  respondent’s 
sales  of  a  given  model  were  at  prices 
above  the  COP,  w'e  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent’s  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  respondent’s  sales  of  a  given 
model  were  at  prices  above  the  CCDP,  we 
disregarded  only  the  below-cost  sales  if 
they  were  found  to  be  made  over  an 
extended  period  of  time.  Where  we 
foimd  that  more  than  90  percent  of 
respondent’s  sales  were  at  prices  below 
the  COP,  we  disregarded  all  sales  for 
that  model  and  calculated  FMV  based 
on  constructed  value  (CV).  In  such 
cases,  we  determined  that  the 
respondent’s  below-cost  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  In  order  to 
determine  that  below-cost  sales  were 
made  over  an  extended  period  of  time, 
we  performed  the  following  analysis  on 
a  product-specific  basis:  (1)  If  a 
respondent  sold  a  product  in  only  one 
month  of  the  POI  and  there  were  sales 
in  that  month  below  the  COP,  or  (2)  if 
a  respondent  sold  a  product  during  two 
months  or  more  of  the  POI  and  there 
were  sales  below  the  COP  during  two  or 
more  of  those  months,  then  below-cost 
sales  were  considered  to  have  been 
made  over  an  extended  period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
a  respondent’s  cost  of  materials, 
fabrication,  labor,  factory  overhead, 
general  expenses,  and  packing.  The 
submitted  COP  data  was  relied  upon 
except  as  indicated  below.  We 
compared  home  market  selling  prices, 
net  of  movement  charges,  discounts  and 
rebates,  to  each  product’s  COP. 

Dillinger 

We  calculated  each  product’s  COP 
using  Dillinger’s  data  with  the  following 
modifications:  We  increased  COM  for 
certain  related  party  expenses  which 
had  previously  been  excluded;  we 
disallowed  the  reduction  to  cost  of 
manufacture  (COM)  for  overstated 
indirect  factory  overhead  costs;  we 
included  in  G&A  certain  miscellaneous 
expenses  which  were  previously 
excluded;  we  disallowed  a  reduction  to 
general  and  administrative  (G&A) 
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expenses  for  a  1991  manufacturing 
variance;  we  reduced  G&A  for  1991 
pension  expenses  related  to  direct  labor 
costs  and  included  the  POI  amount  in 
the  cost  of  manufacturing:  we 
disallowed  certain  reductions  to  G&A 
for  unidentified  year-end  adjustments 
and  other  credits;  we  reduced  G&A  for 

1991  property  taxes  and  we  included 
the  POI  amount  in  the  cost  of 
manufacturing  as  factory  overhead;  we 
disallowed  a  reduction  to  G&A  for  a 
reimbursement  of  1991  direct  labor 
training  costs  incurred;  and  we  included 
in  G&A  the  general  research  and 
development  expenses  incurred  during 
the  POI  as  a  surrogate  for  the  annual 

1992  costs  instead  of  the  1991  research 
and  development  (R&D)  expenses. 

We  found  that  for  some  products, 
more  than  90  percent  of  the  sales  were 
at  prices  above  the  COP.  For  other 
products,  between  10  and  90  percent  of 
the  sales  were  at  prices  above  the  COP. 
For  the  remainder  of  the  products,  there 
were  fewer  than  10  percent  of  sales  at 
prices  above  the  COP;  therefore,  we  did 
not  use  these  products  in  our  analysis 
and  instead  based  FMV  on  CV. 

Thyssen 

We  calculated  each  product’s  COP 
using  Thyssen’s  data  with  the  following 
modifications:  We  increased  related 
party  inputs  to  account  for  the 
adjustment  of  transfer  prices  to  actual 
costs;  we  calculated  interest  expense 
based  on  the  consolidated  entity, 
Thyssen  AG  (TAG);  we  included 
Thyssen  Steel  Detroit’s  (TSD)  portion  of 
its  joint  venture  costs  in  the  fiuther 
manufacturing  costs;  we  included  in 
further  manufacturing  costs 
restructuring  and  relocation  expenses 
and  a  gain  on  sale  of  fixed  assets  in 
TSD’s  G&A  expense;  and  we  used  the 
consolidated  interest  expense  of  TAG  in 
the  calculation  of  further  manufacturing 
costs. 

We  found  that  for  some  products, 
more  than  90  percent  of  the  sales  were 
at  prices  above  the  COP.  For  the 
remainder  of  the  products,  between  10 
and  90  percent  of  the  sales  were  at 
prices  above  the  COP.  Therefore  it  was 
not  necessary  to  resort  to  CV  for  any  of 
Thyssen’s  sales. 

Price-to-Price  Comparisons 
Dillinger 

We  calculated  FMV  based  on  VAT- 
inclusive  prices  charged  to  unrelated 
customers  in  the  home  marketfsee 
Dillinger  Comment  21  below).  We 
deducted  amounts  for  freight  and 
instance.  Pursuant  to  19  CFR  353.56, 
we  made  circumstance-of-sale 
adjustments  for  differences  in  credit  and 


warranty  expenses.  In  addition,  we 
made  changes  to  Dillinger’s  submitted 
data  to  reflect  the  results  of  verification 
(see  “Interested  Party  Comments’’ 
regarding  Dillinger). 

We  did  not  use  in  our  analysis  emy 
products  containing  sales  made  by 
Dillinger’s  related  reseller,  Ancofer,  that 
were  sampled.  Sampling  instructions  in 
the  Department’s  letter  of  November  18, 
1992  to  Dillinger  directed  it  to  provide 
full  reporting  for  sales  of  steel  plate 
whose  origin  was  not  known.  However, 
for  sales  of  steel  plate  whose  origin  was 
not  immediately  known  because  it 
lacked  a  mill  test  certificate,  Dillinger 
did  not  provide  full  reporting.  At 
verification,  Ancofer  officials 
acknowledged  that  steel  plate  sourced 
from  Dillinger  was  likely  to  be  included 
among  sales  of  steel  plate  without  mill 
test  certificates  for  wnich  full  reporting 
was  not  provided.  Since  sampled  sales 
were  representative  of  a  much  larger 
imiverse,  Diilinger’s  failure  to  provide 
full  reporting  of  sampled  sales 
constituted  a  reporting  failure  of 
material  significance.  Accordingly,  we 
excluded  all  reported  product 
comparisons  that  included  Ancofer 
sales  of  steel  plate  which  were  sampled. 
U.S.  sales  that  were  matched  to 
products  that  included  sampled  sales 
were  assigned  a  margin  based  on  BIA 
(see  “United  States  Price”  section  of  this 
notice). 

Thyssen 

All  comparisons  were  made  on  a 
price-to-price  basis,  using  the  same 
methodology  as  was  used  for  the 
preliminary  determinations,  except  as 
follows: 

We  made  adjustments  to  Thyssen’s 
data  based  on  the  results  of  verification 
(see  “Interested  Party  Comments”  below 
for  more  detail). 

Constructed  Value 

For  those  Dillinger  products  without 
an  adequate  number  of  sales  at  prices 
above  the  COP,  we  based  FMV  on  CV. 
We  calculated  CV  based  on  the  sum  of 
the  cost  of  materials,  fabrication,  labor, 
general  expenses.  Since  steel  plate  is 
generally  not  packed  and  the  cost  of 
packing,  when  used,  is  negligible 
compared  to  the  cost  of  the 
merchandise,  we  made  no  addition  for 
packing.  In  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act,  we  included  in 
CV  Dillinger’s  reported  general 
expenses,  adjusted  as  detailed  above, 
because  these  expenses  were  greater 
than  the  statutory  minimum  of  10 
percent  of  the  cost  of  manufacture.  For 
profit,  we  used  the  statutory  minimum 
of  eight  percent  of  the  total  COM  and 
general  expenses  because  Dillinger’s 


actual  profit  on  home  market  sales  was 
less  than  eight  percent,  pursuant  to 
section  773(e)(l)(B)(ii)  of  the  Act.  We 
made  circumstance  of  sale  adjustments, 
where  appropriate,  for  differences  in 
direct  selling  expenses,  i.e.,  credit  and 
warranty. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
dxiring  the  quarter  in  which  sales  to  the 
United  States  were  made,  as  certified  by 
the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Tbyssen  and  Dillinger  by  using 
standard  verification  procedures, 
including  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  source 
documentation  containing  relevant 
information.  We  did  not,  however, 
verify  the  responses  of  Kldckner  and 
Preussag  (see  the  “Fair  Value 
Comparisons”  section,  above). 

Interested  Party  Comments 
Dillinger 

Comment  1:  Petitioners  argue  that  the 
Department  should  base  its  final 
determination  on  total  BIA  because 
Dillinger  failed  to  submit  timely 
responses  and  the  Department  was 
unable  to  verify  the  accuracy  of  its 
responses.  Dillinger  argues  Uiat  the  ”de 
minimis”  nature  of  the  errors  and 
discrepancies  found  at  verification  does 
not  rise  to  the  level  of  significance 
required  for  the  application  of  total  BIA. 

DOC  Position:  We  agree  with  Dillinger 
that  ovir  final  determination  should  not 
be  based  on  total  BIA.  With  the 
exception  of  Dillinger’s  response  to 
section  E  of  the  questionnaire  (see 
section  below  on  U.S.  Further- 
Manufactured  Sales),  all  other  responses 
were  timely  received.  While  we  did 
discover  a  number  of  errors  and 
discrepancies  at  verification,  the  extent 
and  magnitude  of  the  errors  and 
discrepancies  did  not  exceed  that 
commonly  found  at  verification  and 
were  not  so  large  as  to  render  Dillinger’s 
reported  information  xmusable; 
therefore,  we  find  the  use  of  total  BIA 
unjustified. 

Comment  2:  Petitioners  argue  that 
Dillinger’s  classification  of  its  non- 
further-manufactured  U.S.  sales  as 
purchase  price  is  incorrect.  Petitioners 
contend  that  since  Dillinger’s  related 
U.S.  selling  agent  (Francosteel)  holds 
title  to  the  merchandise  during  a  portion 
of  its  transit,  makes  payment  for  certain 
expenses,  invoices  customers  and 
collects  payments,  receives  a 
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commission,  allows  a  customer  to 
warehouse  the  merchandise  for  a  period 
of  time  before  it  is  invoiced,  etc.,  diat  all 
criteria  required  for  ESP  classification 
are  met. 

Dillinger  argues  that  ESP 
classification  is  not  warranted  because 
the  merchandise  is  sold  prior  to 
importation.  According  to  Dillinger, 
whether  a  U.S.  sales  agent  holds  title  to 
merchandise,  whether  that  merchandise 
is  warehoused  after  importation  or 
whether  the  agent  receives  commission 
payments  and  plays  an  active  role  are 
not  legitimate  criteria  for  determining  if 
sales  are  made  on  an  ESP  basis. 

DOC  Position:  We  agree  with 
Dillinger.  Since  the  essential  terms  of 
sale  were  set  prior  to  importation,  the 
merchandise  was  shipp^  immediately 
to  the  customer  upon  importation  into 
the  United  States,  the  merchandise  was 
not  warehoused  by  Francosteel  during 
the  normal  course  of  business,  and 
Francosteel  does  not  engage  in  activities 
beyond  that  of  a  normal  sales  facilitator, 
we  disagree  with  petitioners  that  the 
criteria  for  ESP  claissification  as 
articulated  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Coated 
Groundwood  Paper  from  France  (56  FR 
56380.  November  4. 1991)  have  been 
fulfilled.  Accordingly,  we  are  analyzing 
Dillinger’s  non-finther-manufactured 
U.S.  sales  using  purchase  price 
methodology. 

Comment  3:  Dillinger  claims  that 
sales  of  steel  plate  that  has  been  further 
manufactured  into  pipes  by  Berg  Steel 
Pipe  Corporation  (Berg),  its  related 
processor  located  in  a  foreign  trade  zone 
(FTZ),  are  not  subject  to  this 
investigation  because  the  steel  plate  is 
not  processed  within  the  customs 
territory  of  the  United  States.  Dillinger 
cites  to  section  772(e)(3)  of  the  Act 
which  refers  to  “*  *  *  process  of 
manufacture  or  assembly  performed  on 
the  imported  merchandise  after  the 
importation  of  the  merchandise  *  *  *” 
to  show  that  merchandise  which  is 
further  manufactured  outside  the 
customs  territory  of  the  United  States  is 
not  covered  by  ^  scope  of  this 
investigation. 

Petitioners  state  that  merchandise 
admitted  into  a  FTZ  that  would  be 
subject  to  antidumping  or 
countervailing  duties  if  entered  into  the 
customs  territory  of  the  United  States 
are  placed  in  pri\'ileged  foreign  status 
under  15  CFR  400.33(b)(2). 

According  to  petitioners,  19  CFR 
146.41  provides  that  goods  placed  in 
privileged  foreign  status  are  classified 
according  to  their  original  condition 
when  admitted  into  the  FTZ  for 
purposes  of  assessing  customs  duty 
upon  entry  into  the  customs  territory. 


Therefore,  such  merchandise  should  be 
included  in  the  Department’s  analysis, 
petitioners  argue,  since  it  would  be 
subject  to  an  order. 

DOC  Position:  The  Department’s 
regulations  concerning  FTZs,  which 
were  promulgated  on  October  8, 1991, 
require  that  items  which  are  subject  to 
an  antidumping  or  countervailing  duty 
order,  of  “whidi  would  be  otherwise 
subject  to  suspension  of  liquidation,” 
are  automatically  placed  in  “privileged 
foreign  status”  upon  entry  into  an  FTZ 
(15  CFR  400.33(b)(2)).  Such 
merchandise  retains  its  “privileged” 
status  upon  entry  into  U.S.  Customs 
Territory  (19  CFR  146.41(e)),  and  on  this 
basis  it  remains  subject  to  antidumping 
(AD)  or  countervailing  (CVD)  duties 
regardless  of  further  manufacture  (15 
CFR  400.33  (b)(2)):  Tapered  Roller 
Bearings,  Finished  and  Unfinished,  and 
Parts  Thereof,  fi:om  Japan;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  57  FR  4951,  4961  (1992)). 

Because  future  entries  of  Dillinger 
material  exported  to  the  United  States 
through  Berg  could  be  subject  to  AD 
duties  in  the  event  that  the  Department 
issues  an  AD  order,  we  have  determined 
that  it  is  appropriate  to  consider  such 
sales  for  purposes  of  determining  the 
appropriate  estimated  deposit  rate  in 
this  investigation. 

Comment  4:  Dillinger  states  that  the 
use  of  BIA  regarding  its  further- 
manufactured  sales  is  unjustified 
because  the  Department  cannot  use  BIA 
unless  three  criteria  have  been  met:  (1) 
Respondent’s  questionnaire  response 
and  supplemental  responses  were 
incomplete,  (2)  the  Department  gave  the 
respondent  adequate  notice  to  correct 
any  deficiencies  contained  in  its 
response,  and  (3)  respondent’s 
deficiency  response  was  untimely  filed 
(see  Replacement  Parts  for  Self- 
Propelled  Bituminous  Paving 
Equipment  fi-om  Canada:  Final  Results 
of  Antidumping  Duty  Administrative 
Review  (Paving  Equipment),  55  FR 
20175,  20176  (May  15, 1990).  In 
addition,  Dillinger  contends  that  since 
the  information  that  should  have  been 
put  on  computer  tape  was  contained  in 
the  narrative  portion  of  its  section  E 
response  and  because  the  amoimt  of  that 
information  was  small,  the  Department 
should  have  waived  its  computer  tape 
requirement. 

Referring  to  four  separate 
communications  by  the  Department 
regarding  Dillinger’s  requirement  to 
submit  a  section  E  response,  petitioners 
claim  that  DilUnger  had  adequate  notice 
of  its  obligation:  therefore,  BIA  should 
be  used  with  respect  to  Dillinger’s 
further-manufactured  sales.  Petitioners 
contend  that  BIA  should  consist  of  the 


highest  margin  computed  for  any  U.S. 
sale. 

DOC  Position:  We  agree  with 
petitioners.  The  list  of  items  in  Paving 
Equipment  cited  by  Dillinger  does  not 
articulate  the  Department’s  policy 
regarding  whether  to  apply  BIA.  Rather, 
those  criteria  were  used  to  evaluate  the 
sufficiency  of  individual  portions  of  a 
particular  respondent’s  submissions. 

Even  though  there  are  instances  in 
which  the  Department  has  accepted  late 
submissions,  the  administrative  burdens 
placed  on  the  Depeirtment  as  a  result  of 
the  large  number  of  flat-rolled  steel 
cases  made  this  impossible.  We  also 
disagree  with  Dillinger’s  contention  that 
repeated  attempts  to  solicit  information 
are  always  required  in  advance  of  the 
application  of  BIA.  In  any  event, 

Dillinger  was  given  sufficient  time  to 
respond  to  section  E,  never  requested  to 
be  relieved  of  the  burden  of  producing 
a  computer  tape  and  printout,  and  did 
not  request  an  extension  to  file  the 
computer  tape  and  printout  (see 
memoremdum  to  F.  Sailer  of  November 
17, 1992).  Therefore,  we  are  assigning  a 
margin  based  on  BIA  with  respect  to 
Dillinger’s  further-manufactured  sales. 
As  BIA,  we  are  using  the  higher  of  the 
average  margin  in  the  petition  or  the 
highest  non-aberrational  margin 
calculated  for  any  other  sale. 

Comment  5:  Dillinger  requests  that 
the  Department  ignore  the  “minuscule” 
discrepancies  found  at  verification 
regarding  the  interest  rates,  number  of 
days  that  payment  is  outstanding  on 
home  market  and  U.S.  sales,  and  ocean 
freight  expenses.  Dillinger  cites  to  19 
CFR  353.59  in  making  mis  request. 

Petitioners  point  out  that  in  some 
instances  Dillinger  argues  that  the 
Department  should  revise  its  data  while 
in  other  instances  it  argues  that  the 
Department  should  ignore  differences 
between  its  reported  data  and  that 
verified.  According  to  petitioners, 
Dillinger  should  not  be  allowed  to  have 
it  both  ways.  Should  the  Department 
decide  to  base  the  final  determination 
on  Dillinger’s  reported  data,  petitioners 
state  that  it  should  make  the  necessary 
adjustments  to  that  data. 

DOC  Position:  We  agree  with 
petitioners.  We  have  no  reason  to 
believe  that  the  errors  and  discrepancies 
found  at  verification  with  respect  to 
certain  expenses  in  both  the  U.S.  and 
home  markets  are  of  a  de  minimis 
nature;  therefore,  we  disagree  with 
Dillinger  that  these  changes  should  be 
ignored. 

Comment  6:  Petitioners  and  Dillinger 
both  argue  that  the  Department  should 
delete  from  the  U.S.  sales  listing  sales 
that  were  actually  made  to  a  country 
other  than  the  United  States. 
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DOC  Position:  We  agree  with  both 
parties  and  are  removing  these  sales 
from  the  U.S.  stdes  listing. 

Comment  7:  Petitioners  argue  that  the 
Departmrait  should  make  an  adjustment 
for  U.S.  commissions  paid  to 
Francosteel  because  they  were  directly 
related  to  sales  (a  fixed  percentage  sales 
value),  and  were  at  arm’s-length. 
Petitioners  claim  that  these 
commissions  were  at  arm's-length  based 
on  a  comparison  to  other  commissions 
paid  to  Francosteel  by  imrelated  entities 
which  serve  as  appropriate  benchmarks. 
As  justification  ror  comparing 
commissions  paid  in  different  markets, 
petitioners  said  that  "the  court 
determined  that  the  use  of  sales  agent 
agreements  in  other  cotmtries  may  be 
used  as  a  bmchmark  to  determine 
whether  related-party  commission 
payments  are  made  at  arm’s-length"  in 
LMI-La  Metalli  Industriale,  S.p.A.  v. 
United  States  (LMI),  912  F.2d.  455, 459 
(Fed.  Cir.  1990). 

Dillinger  contends  that  the 
commission  it  pays  Francosteel  cannot 
be  found  to  be  at  arm's-length  because 
Francosteel  did  not  receive  any 
commissions  on  merchandise  within  the 
scope  of  this  investigation  produced  in 
Germany  and  sold  in  the  United  States. 
In  addition,  Dillinger  claims  that 
petitioners’  reference  to  IA£f  is 
misplaced. 

DOC  Position:  We  agree  with  Dillinger 
that  the  commission  it  pays  to 
Francosteel  cannot  be  found  to  be  at 
arm’s-length  for  two  reasons.  First, 
Dillinger  paid  no  other  commissions  to 
rmrelated  parties  in  any  market.  Second, 
Francosteel  did  not  receive  any 
commissions  fr*om  unrelated  producers 
on  sales  of  subject  merchandise  in  the 
United  States.  This  two-pronged  arm’s- 
length  test  for  commissions  was 
articulated  in  the  investigations  of 
Coated  Croundwood  Paper  frnm 
Belgium,  Finland,  France,  Germany,  and 
the  United  Kingdom.  See,  e.g..  Final 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Coated  Croundwood  Paper 
From  Finland,  56  FR  56363  (November 
4, 1991).  Petitioners  have  misinterpreted 
LMI  in  citing  it  as  support  in  arguing 
that  sales  agreements  in  other  countries 
may  be  used  as  a  benchmark  for  the 
arm’s-length  test.  In  LMI,  the  court 
determine  that  commissions  paid  to  an 
unrelated  party  in  a  third  country  were 
adequate  l^nchmarks  for  determining 
whether  a  related  commission  in  the 
home  market  was  at  arm’s-length. 
Nothing  the  court  said  in  its  LMI 
decision,  however,  would  lead  the 
Department  to  conclude  that 
commissions  paid  on  sales  of  non¬ 
subject  merchandise  could  be  used  as 


adequate  benchmarks  in  its  arm’s-length 
test  for  commissions. 

Comment  8:  Since  Dillinger 
inaccurately  reported  home  market 
freight  expenses  on  three  of  the  nine 
sales  examined,  and  because  some  of 
Dillinger’s  sales  have  reported  fireight 
amounts  in  excess  of  the  amoimts  found 
in  the  freight  catalog  obtained  at 
verification,  petitioners  argue  that  the 
Department  ^ould  deny  Dillinger’s 
home  market  fireight  expense  claims.  At 
a  minimum,  the  Department  should 
revise  the  reported  fireight  expenses  for 
the  sales  with  reported  amounts  in 
excess  of  the  amounts  found  in  the 
freight  catalog  downward  to  the  lowest 
rejiorted  frei^t  rate  found  in  the  fireight 
catalog.  For  &e  remaining  home  marimt 
sales,  the  Department  should  revise  the 
reported  fireight  expenses  downward  by 
the  largest  percentage  by  which  reports 
freight  expenses  exceeded  actual 
expenses. 

Dillinger  claims  that  since  home 
market  ^ight  expenses  generally 
verified,  there  is  no  basis  to  argue  that 
the  freight  expenses  for  the  sales  with 
reported  amounts  in  excess  of  amounts 
found  in  the  freight  catalog  were  not 
verified. 

DOC  Position:  We  disagree  with 
petitioners  that  Dillinger’s  home  market 
freight  expenses  should  be  denied.  At 
verification  we  found  that  fireight 
expenses  were  found  to  be  accurately 
reported  for  most  sales  and  for  the 
remaining  sales  the  actual  amounts  did 
not  vary  significantly  from  reported 
amounts.  We  do  agree  with  petitioners, 
however,  that  Dillinger’s  inaccurately 
reported  home  market  freight  expenses 
should  be  adjusted  and  are  decreasing 
reported  home  market  fireight  expenses 
by  the  weighted-average  percentage  by 
which  reported  freight  expenses 
exceeded  actual  expenses. 

Comment  9:  Petitioners  argue  that  the 
E)epartment  should  deny  Dillinger’s 
claimed  home  market  credit  expenses 
because  it  failed  to  use  actual  date  of 
payment  information  and  did  not 
calculate  its  original  interest  rate  (which 
was  based  on  published  information)  for 
the  entire  POI.  Should  the  Department 
not  reject  Dillinger’s  home  market  credit 
expense.  Petitioners  argue  that  the 
Department  should  then  reject  the  rate 
based  on  Dillinger’s  actual  borrowing 
experience  because  it  is  based  on  new 
information  that  was  submitted  for  the 
first  time  at  verification.  In  the  event  the 
Department  decides  to  accept  Dillinger’s 
information  on  its  actual  borrowings, 
petitioners  claim  that  the  interest  rate 
must  be  recalculated  on  a  weighted- 
average  basis. 

Dillinger  explains  that  it  used  the 
original  interest  based  on  publicly 


available  information  because  it  did  not 
have  time  to  calculate  a  rate  based  an 
actual  borrowing  experience  and  knew 
that  this  rate  would  be  a  conservative 
estimate  of  its  actual  borrowing 
experience.  Dillinger  then  argues  that 
the  Department  should  accept  its 
interest  rate  based  on  actual  borrowing 
experience  because  it  differs  only 
minimally  from  the  original  interest 
rate. 

DOC  Position:  We  disagree  with 
petitioners  that  Dillinger’s  claimed 
adjustment  for  home  market  credit 
expenses  should  be  denied.  We  foimd 
Dillinger’s  use  of  the  due  date  instead  of 
the  actual  date  of  payment  and  its  use 
of  publicly  available  information  to 
calculate  an  interest  rate  to  be 
reasonable  because  it  provided  a 
conservative  estimate  of  home  market 
credit  expenses.  We  do  agree  with 
petitioners,  however,  that  the  interest 
rate  based  on  publicly  available 
information  should  hie  recalculated  to 
reflect  the  entire  POI.  Even  though 
Dillinger  did  submit  information  in  its 
responses  to  the  questionnaire 
calculating  an  interest  rate  based  on  its 
actual  borrowing  experience,  we  are  not 
using  this  interest  rate  because  the 
information  did  not  cover  the  entire 
POI. 

Comment  10:  Because  Dillinger  did 
not  support  certain  aspects  of  its 
calculation  of  home  market  indirect 
selling  expenses  and  included  some 
expenses  not  related  to  sales  (in 
particular  expenses  related  to 
machinery  used  in  the  related 
warehouse),  petitioners  argue  that 
Dillinger’s  home  market  indirect  selling 
expense  claim  should  be  denied. 

Dillinger  counters  that  not  every 
aspect  of  a  response  is  examined  at 
verification  and  that  an  entire  item  is 
considered  to  be  verified  if  the  portions 
of  that  item  that  are  examined  withstand 
verification.  Such  is  the  case  with  home 
market  indirect  selling  expanses, 
according  to  Dillinger.  As  for  the 
warehouse  machinery  costs  included  in 
the  calculation,  Dillinger  maintains  that 
these  are  properly  included  because  the 
warehouse  uses  machines  to  move  steel 
plates  within  the  warehouse  which  is  a 
selling  activity. 

DOC  Position:  Since  we  are  not 
making  an  adjustment  for  U.S. 
commissions,  home  market  indirect 
selling  expenses  will  be  used  only  in  the 
calculation  of  CV.  Because  any 
reduction  in  reported  home  market 
selling  expenses  would  only  lower  CV. 
we  are  using  Dillinger’s  reported  home 
market  indirect  selling  expenses  as  a 
conservative  estimate  of  its  actual 
expenses.  Since  Dillinger  calculated  its 
indirect  selling  expenses  as  a  percentage 
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of  cost  of  goods  sold  and  these  expenses 
are  being  used  only  to  calculate  CV.  we 
are  applying  the  reported  factor  to  CXDM 
to  caudate  the  expenses. 

Comment  11:  Petitioners’  aver  that 
Dillinger  failed  to  provide  accurate 
payment  data  since  all  relevant  U.S. 
sales  examined  had  understated  credit 
periods;  therefore,  the  Department 
should  use  BIA  to  calculate  Dillinger 's 
U.S.  credit  period.  As  BIA,  petitioners 
state  that  the  Department  should  extend 
reported  credit  periods  by  the  largest 
number  of  days  that  the  actual  payment 
date  on  a  U.S.  sale  exceeded  the 
reported  date  as  found  at  verification.  At 
a  minimum,  the  Department  should 
extend  reported  credit  periods  by  the 
weighted-average  difference  between 
reported  and  actual  credit  periods, 
according  to  petitioners.  Regarding 
Dillinger’s  suggestion  that  the 
Department  extend  its  home  market 
credit  period,  petitioners  argue  that  the 
Departoent  ^ould  not  reward  Dillinger 
for  reporting  inaccurate  information. 

Dillinger  argues  that  if  the  Department 
makes  corrections  to  U.S.  sales,  it 
should  also  correct  home  market  sales 
(j.e.,  extend  the  credit  periods  in  both 
markets)  using  information  provided  at 
verification.  According  to  Dillinger, 
petitioners  suggestion  that  the  credit 
period  on  U.S.  sales  be  extended  by  the 
largest  number  of  days  would  not  result 
in  a  "reasonable  estimate”  for  BIA. 

DOC  Position:  We  disagree  with 
Dillinger’s  ailment  that  the 
Department  should  increase  the  number 
of  credit  days  in  the  home  market.  It  is 
the  duty  of  the  respondent  to  provide 
accurate  information  and  the  purpose  of 
verification  is  to  verify  overall 
reliability,  not  to  correct  information  on 
the  record  [Chinsung  Indus.  Co.,  Ltd.  v. 
United  States  (705  F.Supp.  598, 601-02 
(QT 1989)).  Further,  the  piupose  of  BIA 
is  not  "accuracy"  as  urged  by  Dillinger. 
As  the  courts  have  stat^,  BIA  "is 
information  which  becomes  usable 
because  a  respondent  has  failed  to 
provide  accurate  information.” 
(Associaion  Colombiana  de 
Exportadores  de  Flores  v.  United  States, 
704  F.Supp.  1114, 1126,  afTd.  901  F.2d 
1089  (Fed.  Cir.  1990),  cert.denied.  111 
S.Q.  136  (1990).  In  addition,  we  agree 
with  petitioners  that  the  use  of  BIA  to 
determine  the  credit  period  for  U.S. 
sales  is  justified  since  Dillinger  under¬ 
reported  the  credit  period  on  all  U.S. 
sales  examined,  and  the  magnitude  of 
the  under-reporting  was  significant.  As 
BIA,  we  are  increasing  the  credit  period 
on  all  U.S.  sales  by  the  weighted- 
average  number  of  days  that  the  credit 
period  was  imderstated  for  sales 
examined  at  verification  with  the 
exception  of  sales  to  two  customers.  For 


these  two  customers,  we  are  increasing 
reported  credit  periods  by  the  largest 
number  of  days  of  under-reporting 
found  on  sales  to  these  two  customers 
since  the  amount  under-reported  on 
these  sales  far  exceeded  the  weighted- 
average  number  of  days  that  credit 
periods  were  understated. 

Comment  12:  Petitioners  argue  that 
the  Depcutment  should  utilize  the 
methodology  employed  in  the 
preliminary  determinations  for  these 
flat-rolled  steel  cases  to  determine 
whether  home  market  sales  to  related 
customers  6ue  at  arm’s-length. 

Dillinger  states  that  sales  to  the 
related  party  that  were  reported  as  sales 
to  an  unrelated  party  should  not  be  used 
in  the  Department’s  final  analysis. 

DOC  Position:  We  disagree  with 
petitioners  that  an  arm’s-length  analysis 
should  be  conducted  since  Dillinger 
neither  claimed,  nor  demonstrated,  that 
its  sales  to  related  end  users  in  the  home 
market  were  at  arm’s-length; 
accordingly,  we  are  excluding  sales  to 
related  customers  horn  our  analysis.  In 
addition,  we  agree  with  Dillinger  that 
sales  to  the  related  customer  that  were 
improperly  labeled  as  sales  to  an 
unrelated  party  should  also  be  excluded 
from  oiir  analysis. 

Comment  13:  Petitioners  argue  that 
the  Department  should  deny  Dillinger’s 
home  market  warranty  expense  claim 
because  verification  showed  its  expense 
calculation  to  be  inaccurate. 

DOC  Position:  While  we  agree  with 
petitioners  that  Dillinger’s  home  market 
warranty  expense  was  inaccurately 
calculated,  we  disagree  with  the 
proposition  that  Dillinger’s  claim 
should  be  rejected.  The  errors  that 
Dillinger  made  were  relatively  small  in 
magnitude.  Accordingly,  we  consider  it 
appropriate  to  make  minor  revisions  to 
Dillinger’s  reported  warranty  expense 
by  using  information  obtained  at 
verification. 

Comment  14:  Petitioners  argue  that 
the  Department  should  adjust  both 
report^  U.S.  prices  and  quantities  to 
reflect  the  difference  between  actual  and 
theoretical  weight  since  U.S.  sales  are 
made  on  a  theoretical  weight  basis. 
Petitioners  also  argue  that  Dillinger’s 
reported  theoretical/actual  weight 
conversion  factor  cannot  be  relied  upon 
because  it  is  based  on  the  theoretical 
and  actual  weights  of  a  particular  sale 
fotmd  in  an  exhibit  in  its  November  18, 
1992,  submission,  and  that  one  sale 
cannot  be  found  to  be  representative  of 
all  sales.  Additionally,  petitioners 
contend  that  Dillinger’s  data  must  be 
unreliable  because  the  amount  by  which 
actual  weight  differed  from  theoretical 
weight  for  one  sale  examined  at 
verification  was  other  than  would  be 


indicated  fium  Dillinger’s  reported 
conversion  factor.  As  BIA,  petitioners 
propose  using  a  conversion  factor 
computed  from  the  documentation  for 
one  U.S.  sale  examined  at  verification. 

Dillinger  argues  that  the  Department 
should  use  its  resiled  data  on  the 
actual/theoretical  weight  conversion 
factor  which  is  based  upon  an 
engineering  study!  According  to 
Dillinger,  the  difierence  between  actual 
and  theoretical  weight  indicated  by  the 
reported  factor  seems  small  to 
petitioners  because  they  believe  it  to  be 
a  factor  based  on  minimum  theoretical 
weight;  however,  Dillinger  sells  on  a 
theoretical  nominal  weight  basis. 

DOC  Position:  We  agree  with 
petitioners  that  both  prices  and 
quantities  on  U.S.  sales  should  be 
adjusted  to  account  for  the  difference 
between  actual  and  theoretical  weights. 
In  addition,  we  agree  with  Dillinger  that 
its  reported  conversion  factor  should  be 
used  in  our  final  analysis.  Contrary  to 
petitioners’  assertions,  Dillinger  did  not 
rely  upon  the  exhibit  in  its  November 
18, 1992,  submission  for  the  calculation 
of  its  conversion  factor.  In  addition,  it 
is  conceivable,  and  even  probable,  that 
any  one  particular  sale  would  have  a 
sale-specific  conversion  factor  different 
from  die  reported  factor  because  the 
reported  factor  is  an  average  that  applies 
to  all  sales. 

Comment  15:  According  to 
petitioners,  the  Department  should  use 
the  highest  reported  amount  for  ocean 
freight  on  all  sales  as  BLA  because 
Dillinger  failed  to  provide  accurate 
information  with  respect  to  its  ocean 
freight  expenses  and  did  not 
demonstrate  that  ocean  freight  services 
provided  by  related  companies  were  at 
arm’s-length  rates.  At  a  minimum,  the 
Department  should  increase  reported 
ocean  freight  expenses  by  the  weighted- 
average  difference  between  actual  and 
reported  expenses  found  at  verification. 

Contrary  to  petitioners  assertions, 
Dillinger  states  that  while  it  uses  related 
freight  forwarders  to  arrange  for 
transport,  unrelated  carriers  are  actually 
used.  Dillinger  argues  that  its  reported 
ocean  freight  expenses  should  be 
increased  by  the  simple  average 
difference  ^m  actual  amounts  as 
verified  by  the  Department. 

DOC  Position:  Documentation 
gathered  at  verification  supported 
Dillinger’s  claim  that  unrelated  carriers 
were  used  to  transport  the  merchandise. 
Accordingly,  we  are  using  Dillinger’s 
reported  ocean  freight  expenses  as  the 
basis  of  our  calculation  and  increasing 
the  reported  amounts  by  the  weighted- 
average  difference  between  actual  and 
reported  charges  found  at  verification. 
Since  reported  expenses  did  not  vary  by 
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much  horn  actual  expense  on  the  sales 
examined,  we  felt  it  inappropriate  to  use 
the  highest  single  reported  amount  for 
ocean  freight  as  suggested  by 
petitioners. 

Comment  16:  Petitioners  argue  that 
the  Department  should  revise  insurance 
expenses  to  reflect  the  resuhs  of 
verification. 

DOC  Position:  Since  verification 
showed  that  Dillinger  had  understated 
its  insurance  expenses,  we  agree  with 
petitioners  that  these  expenses  should 
be  recalculated  to  reflect  the  results  of 
verification. 

Comment  1 7:  Petitioners  point  out 
that  documentation  obtained  at 
verification  showed  that  one  U.S. 
customer  required  the  use  of  wood 
block  spacers  as  packing,  directly 
contradicting  Diliinger’s  assertions  that 
packing  is  rarely  us(^  and  when  it  is 
used,  that  it  consists  only  of  strapping. 
Accordingly,  petitioners  argue  that  the 
Department  should  make  an  adjustment 
for  packing  costs  on  U.S.  sales  based  on 
BIA.  Petitioners  propose  using 
information  contained  in  the  petition  as 
BIA. 

Dillinger  argues  that  it  rarely  uses 
either  strapping  or  wood  block  spacers. 
Dillinger  suWits  that  photographs 
included  in  its  responses  show  that  steel 
plate  is  not  usually  packed.  According 
to  Dillinger,  information  on  packing 
contained  in  the  petitions  should  not  be 
used  because  it  includes  items  never 
utilized  by  Dillinger.  In  any  event, 
Dillinger  contends  that  the  cost  of  scrap 
wood,  when  allocated  over  an  entire 
shipment,  would  amount  to  only  a 
fraction  of  a 

DOC  Position:  Since  verification 
showed  that  steel  plate  generally  is  not 
packed  and  because  the  cost  of  &e 
packing  indicated  on  one  customer’s 
order  would  be  negligible  compared  to 
the  per-ton  cost  of  the  merchandise,  we 
are  making  no  adjustment  for  packing. 

Comment  18:  Since  Diliinger’s  U.S. 
sales  listing  includes  sales  to  a  country 
other  than  the  United  States,  petitioners’ 
claim  that  its  warranty  expenses  need  to 
be  recalculated  using  a  corrected  sales 
volume. 

DOC  Position:  We  agree  with 
petitioners  that  Diliinger’s  U.S.  warranty 
expenses  should  be  rei^culated  using  a 
factor  based  on  the  corrected  sales 
voliune. 

Comment  19:  Petitioners  argue  that 
the  Department  should  assign  the 
highest  reported  amount  for  foreign 
inland  freight  and  brokerage.  U.S.  duty, 
and  U.S.  inland  freight  to  all  sales  as 
BIA  because  Dillinger  did  not  accurately 
re^rt  its  expenses. 

xXX7  Position:  Regarding  foreign 
inland  freight  and  brokerage,  we 


disagree  with  petitioners  that  the  use  of 
the  highest  reported  amount  for  all  sales 
is  warranted  in  this  case.  In  all  but  one 
instance.  Diliinger’s  reported  amounts 
varied  from  actual  amounts  only  very 
slightly.  While  there  was  a  mariced 
difference  between  the  reported  and 
actual  amount  for  the  one  sale,  this 
appeared  to  be  an  aberration  due  to 
Ihllinger  not  receiving  the  applicable 
invoice  before  the  sales  listing  was 
generated.  We  have  used  the  actual 
amount  for  this  one  sale  and  have 
adjusted  the  amounts  on  the  remaining 
U.S.  sales  by  the  weighted-average 
difierence  l^tween  actual  and  reported 
amounts  found  on  the  other  sales 
examined  at  verification. 

We  also  disagree  with  petitioners  that 
BIA  should  be  iised  for  U.S.  duty 
expenses.  Diliinger’s  method  of 
calculating  this  expense  was  used 
during  the  normal  course  of  business, 
utilized  documents  and  reports 
generated  routinely,  and  provided  a 
reasonable  estimate  of  actual  expenses. 

Since  Dillinger  reported  an  average 
U.S.  inland  freight  expense,  the  same 
amount  is  reported  on  all  sales; 
therefore,  petitioners’  suggestion  would 
not  alter  Diliinger’s  reported  data. 
However,  for  the  one  ^e  examined  for 
which  an  inland  fireight  expense  was 
incurred,  the  amount  actu^ly  incurred 
differed  significantly  from  the  reported 
average  amount.  ’Therefore,  we  are 
adjusting  reported  amounts  on  sales 
whose  terms  indicate  that  U.S.  inland 
freight  expenses  were  incurred  to  the 
amoimt  foimd  on  the  one  sale  for  which 
inland  freight  expenses  were  included 
in  the  price. 

Comment  20:  Since  Daval  (a  related 
selling  agent  in  France)  must  remit 
funds  to  Dillinger  before  Francosteel 
remits  its  funds  to  Daval,  petitioners 
argue  that  it  is  Daval.  not  Francosteel, 
that  actually  incurs  the  cost  of 
financing.  According  to  petitioners,  the 
Department  will  use  the  U.S. 
subsidiary’s  interest  rate  only  if  it  bore 
the  cost  of  extending  credit  (See.  Final 
Determination  of  S^as  at  Less  Than 
Fair  Value:  Polyethylene  Terephthalate 
Film,  Sheet,  and  Strip  from  Korea  (PET 
Film).  56  FR 16305, 16311,  March  22, 
1991).  In  the  event  the  Department 
determines  that  Francosteel  bore  the 
cost  of  extending  credit,  petitioners 
argue  that  the  Department  should  use 
BLA  for  the  interest  rate  since 
Francosteel  incorrectly  included  loans 
from  a  related  party  to  calculate  its 
interest  rate  and  did  not  demonstrate 
that  the  rates  of  these  loans  were  at 
arm’s-length. 

Dillinger  cites  PET  Film  as  a  case  in 
which  the  U.S.  interest  rate  is  not  used 
because  the  respondent  did  not  receive 


U.S.  financing.  According  to  Dillinger, 
PET  Film  implies  that  when  there  is 
U.S.  financing,  as  there  is  in  this 
proceeding,  the  Department  will  use  the 
U.S.  interest  rate.  Dillinger  also  argues 
that  Francosteel  bears  the  burden  and 
risk  of  payment  according  to  the  agency 
agreement  between  the  two  entities. 
EHllinger  states  that  it  obtained 
financing  from  an  unrelated  bank  during 
the  same  month  as  the  loan  cited  hy 
petitioners  at  a  rate  comparable  to  that 
from  the  bank  whose  majority  holder  is 
the  French  Government. 

DOC  Position:  We  disagree  with 
petitioners’  claim  that  we  should  use 
Diliinger’s  home  market  interest  rate  for 
U.S.  credit  expenses.  Because 
Francosteel  had  access  to  U.S.  dollar 
borrowings,  we  have  determined  that  it 
is  reasonable  to  use  a  U.S.  interest  rate 
to  calculate  the  company’s  U.S.  credit 
expenses.  United  Engineering  and 
Forging  v.  United  States,  779  F.  Supp. 
1375, 1387  (OT 1991).  However,  there 
is  no  information  on  the  record  to 
demonstrate  that  the  rate  received  from 
FrancosteeTs  related  party  is  accurate  or 
reliable.  Indeed,  the  Department  was  not 
made  aware  of  the  relationship  until 
verification,  and  so  the  issue  was  not 
raised  until  the  case  briefs.  For  these 
reasons,  we  have  determined  that  it  is 
appropriate  to  use  the  U.S.  prime  rate  to 
calculate  Diliinger’s  U.S.  cr^t  expense. 

Comment  21:  Petitioners  argue  that 
the  Department  should  recalc^ate  the 
amoimt  of  VAT  to  be  added  to  United 
Statesprice. 

DOC  Position:  Please  see  the 
discussion  of  our  treatment  of  VAT  in 
Appendix  n  of  Argentine  Steel. 

Comment  22:  Petitioners  state  that 
Dillinger  failed  to  provide  support  for 
the  reduction  to  COM  due  to  the  over¬ 
allocation  of  indirect  expenses. 
Accordingly,  the  Department  should 
reject  this  reduction  to  COM. 

Dillinger  argues  that  the  method  it 
used  to  calculate  and  apply  the  over¬ 
allocation  of  indirect  cost  centers  was 
correct.  Also.  Dillinger  claims  it 
provided  an  explanation  for  this 
reduction  to  cost  of  manufacturing. 

DOC  Position:  We  agree  with 
petitioners.  Accordin^y.  we  have 
rejected  the  decrease  to  cost  of 
manufacturing  because  Dillinger 
provided  no  documentation  supporting 
its  claim  that  indirect  costs  were 
substantially  over-allocated  in  1992. 
Pursuant  to  the  Departmmit’s  request  in 
the  supplemental  questionnaire, 
Dillinger  eliminated  the  1991  under¬ 
allocation  (an  increase  to  G&A)  from  its 
G&A  expense.  However,  Dillinger  then 
calculated  this  adjustment  for  1992. 
claiming  it  was  a  significant  decrease  to 
COM.  Dillinger  was  unable  to  provide 
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any  information  showing  how  their  cost 
system  over-allocated  indirect  costs  in 
1992. 

Comment  23:  Petitioners  argue  that 
the  E)epartment  could  not  verify 
Dillinger’s  1991  cost  of  goods  sold, 
therefore,  BIA  should  be  the  higher  of 
G&A  expenses  calculated  based  on 
either  E^llinger’s  1991  or  1992  financial 
statements.  Petitioners  reason  that  if 
BIA  is  not  used  to  determine  G&A  costs, 
then  adjustments  should  be  made  to 
EMllinger’s  G&A  expense  (See  Comments 
3-10). 

Dillinger  claims  it  did  reconcile  the 
cost  of  goods  sold  used  in  G&A  to  the 
cost  of  goods  sold  per  the  turnover 
statement  detail.  EKllinger  argues  that  it 
only  had  1991  data  accessible  at  the 
time  the  Section  D  response  was 
prepared  and  at  verification.  However, 
Dillinger  stated  the  original  data 
adversely  affected  the  calculation  and 
the  corrected  data  should  be  used. 
Dillinmr  contests  that  it  could  not 
provide  complete  fiscal  1992  G&A  data. 

DOC  Position:  The  Department  agrees 
partially  with  petitioners.  Dillinger 
would  not  provide  estimated  total  1992 
G&A  expenses  using  the  cost  accoimting 
system  data  and  preliminary  financial 
data  available  at  verification.  However, 
Dillinger  did  report  certain  1992  G&A 
items  and  preliminary  internal  financial 
statements.  This  information  was 
incomplete  and  not  sufficient. 

Therefore,  the  Department  was  unable 
to  recalculate  G&A  expenses  based  on 
1992  information  exclusively.  The 
Department  utilized  the  submitted  1991 
cost  of  goods  sold  and  1991  G&A 
expenses  with  certain  adjustments. 

comment  24:  Petitioners  argue  that 
Dillinger  should  exclude  the 
manufacturing  variance  from  G&A 
expense  (a  reduction  in  G&A)  because 
this  amount  relates  to  Dillinger’s  1991 
manufacturing  operations. 

Also,  this  1991  manufacturing 
variance  should  not  be  used  to  reduce 
Dillinger’s  COM  for  the  POL 

Dillinger  states  the  manufacturing 
variance  shown  as  a  reduction  to  G&A 
is  consistent  with  its  usual  accounting 
procedures^  If  the  Department  disallows 
this  decrease  to  G&A,  then  COM  should 
be  reduced  by  the  same  amount. 

DOC  Position:  'The  Department  agrees 
with  petitioners.  ’The  Department 
determined  this  reduction  was  related  to 
1991  manufacturing  operations  and 
should  not  be  offset  against  1991  G&A 
expenses.  Also,  Dillinger’s  1992  COM 
should  not  be  decrea^  by  this  variance 
because  this  reduction  does  not  relate  to 
POI  production  operations. 

Comment  25:  Petitioners  contend 
pension  expenses  which  relate  to 
retirement  benefits  for  factory  workers 


should  be  reclassified  from  G&A  to 
direct  labor. 

Dillinger  asserts  that  if  the 
Department  treats  pension  expense  as  a 
part  of  cost  of  manufacturing  rather  than 
G&A,  it  will  not  change  the  reported 
COP  and  CV. 

DOC  Position:  The  Department  agrees 
with  the  petitioners.  Pension  expenses 
related  to  factory  workers  should  be 
included  in  COM  not  G&A.  Therefore, 
G&A  was  reduced  by  the  1991  pension 
expense  and  COM  was  increas^  by  the 
pension  expense  incurred  during  the 
POI. 

Comment  26:  Petitioners  declare  that 
the  Department  should  deny  Dillinger’s 
reduction  in  general  expenses  for 
“expenses  and  revenues  not  included  in 
cost  accounting’’  because  Dillinger 
provided  no  information  to  justify  this 
reduction  to  G&A. 

Dillinger  states  this  item  was 
discussed  during  verification  and  it  was 
properly  included  in  G&A  because  it 
related  to  a  provision  for  repairs  and 
maintenance  expense. 

DOC  Position:  We  agree  with 
petitioners.  We  increased  G&A  for  these 
expenses  because  the  information 
reported  in  its  submission  and  during 
verification  did  not  support  the 
exclusion  of  these  costs.  Dillinger 
presented  an  explanation  in  its  case 
brief  which  was  considered  new 
information  and  could  not  be  used  for 
OSes  of  this  final  determination. 
mment  27:  Petitioners  maintain 
that  the  Department  should  reject  a 
reduction  in  general  expenses  for 
pothers’’  because  Dillinger  did  not 
provide  an  explanation  regarding  the 
nature  of  these  amounts  or  supporting 
documentation  to  justify  the  reduction 
to  G&A. 

Dillinger  claims  that  the  two  amounts 
called  “others,”  were  appropriately 
classified  as  G&A  and  the  details 
supporting  one  amount  was  included  in 
Verification  Exhibit  27.  However,  the 
verifiers  did  not  ask  for  information 
regarding  the  other  item.  Dillinger 
presented  an  explanation  for  this  second 
amount  in  its  case  brief. 

DOC  Position:  The  Department  agrees 
partially  with  both  Dillinger  and 
petitioners.  Upon  further  review  of  the 
submitted  data,  we  determined  that  the 
first  “others”  amount  was  properly 
classified  as  a  G&A  expense.  However, 
the  second  “others”  item  was  explained 
only  in  Dillinger’s  case  brief  using  new 
information  which  was  disregarded  for 
OSes  of  the  final  determination. 
mment  28:  Petitioners  state  the 
Department  should  reclassify  Dillinger’s 
property  taxes  from  general  expense  to 
fix^  overhead  cost  because  Dillinger 
failed  to  demonstrate  what  portion  of  its 


property  taxes  relate  to  its  production 
operations  and  what  portion  of  its 
property  taxes  relate  to  its  other 
operations.  ^ 

Dillinger  claims  that  the  property 
taxes  relate  to  its  offices,  sales  and 
administrative  areas,  guest  house, 
finished  goods  storage  and  loading 
areas,  former  plant  buildings,  as  well  as 
manufacturing  plant  facilities.  Dillinger 
contends  that  these  expenses  (excluding 
manufacturing  plant  facilities)  are  not 
manufacturing  in  nature  and  should, 
therefore,  be  classified  as  G&A  and  not 
as  a  cost  of  manufacturing. 

DOC  Position:  We  agree  with 
petitioners;  these  property  taxes  should 
be  reclassified  to  fixed  factory  overhead 
because  the  taxes  relate  to  the  entire 
facility  which  is  primarily  a 
manufacturing  operation. 

Comment  29:  Petitioners  assert  that 
Dillinger’s  reduction  to  G&A  for  the 
1991  reimbursement  of  Europipe  (a 
related  company)  training  costs  should 
be  excluded  because  these  costs  are 
related  to  Dillinger’s  direct  labor 
expenses  for  1991.  Although  the 
Eiuopipe  plant  was  closed  when  these 
costs  were  incurred,  Dillinger  incurred 
these  costs  to  train  employees 
transferred  to  its  own  operations  in 
1991. 

Dillinger  states  that  the  Europipe 
plant  was  closed  when  the  training 
expenses  were  incurred  and  once  the 
plant  was  closed,  costs  related  to  its 
closure  are  not  factory  costs,  but  rather 
general  expenses. 

DOC  Position:  We  agree  with 
petitioners  that  the  reimbursement 
should  be  excluded  from  G&A  expense. 
These  training  costs  were  included  in 
Dillinger’s  direct  labor  expenses  for 
1991.  Therefore,  the  income  received  as 
reimbursement  for  these  direct  labor 
training  costs  should  not  be  categorized 
as  a  G&A  item  because  it  relates  to  a  cost 
of  manufacturing  e}^ense. 

Comment  30:  Petitioners  argue  each 
“operating  extraordinary  expense” 
found  in  the  1991  financial  statements 
should  be  included  in  Dillinger’s  G&A 
calculation  because  Dillinger  failed  to 
demonstrate  that  its  “operating 
extraordinary  expenses”  are  not  related 
to  its  operations. 

Dillinger  maintains  that  an  itemized 
listing  of  “Operating  Extraordinary 
Expenses”  was  provided  in  its  Section 
D  supplemental  response  and  a  certain 
portion  was  properly  included  in  G&A. 

DOC  Position  :  We  agree  in  part  with 
both  Dillinger  and  petitioners.  Other 
operating  expenses  were  reported  in  the 
details  of  Dillinger’s  turnover  statement. 
Dillinger  included  a  portion  of  these 
expenses  as  “other  COP  related  costs” 
in  the  submitted  G&A  calculation. 
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However,  Dillinger  excluded  the 
remaining  amount  claiming  that  it 
represented  financial  costs  not  related  to 
the  cost  of  production. 

The  Department  determined  that 
Dillinger  provided  no  information  at 
verification  to  support  that  the 
remaining  costs  should  be  excluded 
from  the  G&A  calculation.  Therefore, 
G&A  was  increased  by  the  other 
operating  expenses  previously 
excluded. 

Comment  31:  Petitioners  assert  the 
1992  R&D  contribution  amount  to 
IRSID,  a  research  and  development 
company  under  the  Usinor-Sacilor 
group,  should  be  used  instead  of  the 
1991  IRSID  contribution  amotint,  as  it 
more  accurately  reflects  the  R&D 
expenses  incurred  by  Dillinger  during 
thePOI. 

Dillinger  states  that  it  included  its 
1991  IRSID  contribution  in  the  G&A 
expense  ratio  because  all  G&A  expenses 
included  in  the  ratio  were  for  1991,  and 
the  1992  G&A  expenses  had  not  been 
finalized  by  the  time  the  response  was 
prraared. 

DOC  Position:  We  agree  with 
petitioners.  IRSID  is  the  company  which 
performs  the  general  research  and 
development  for  all  companies  within 
the  Usinor-Sacilor  group.  In  order  to 
account  for  Dillinger’s  general  research 
and  development  expenditures,  the  POI 
amount  should  be  included  in  G&A 
expense,  because  this  figure  was  more 
representative  of  actual  1992  R&D 
expenses  than  the  1991  amount.  In  this 
case,  the  substantial  increase  in  R&D 
expenditures  from  1991  to  1992 
demonstrates  that  the  1991  data  was  not 
representative  of  1992  expenditures, 
that  is,  the  period  which  coincides  with 
the  POI. 

Comment  32:  Petitioners  contest  that 
because  Rogesa  and  Dillinger  use 
estimated  invoice  values  to  record  some 
of  their  material  purchases,  the 
Department  could  not  verify  the 
accuracy  of  the  reported  cost  of 
materials.  If  the  Department  uses 
Rogesa's  and/or  Dillinger's  reported 
material  costs,  it  should  not  make  an 
adjustment  for  the  amoimts  contained  in 
a  specific  account. 

Dillinger  asserts  that  Rogesa  and 
Dillinger  record  input  materials  at 
actual  cost  based  on  actual  invoices. 

The  diflerence  between  final  invoice 
and  estimated  invoices  for  these  costs  at 
the  material  entry  are  collected  during 
the  year  in  a  particular  accmmt  for 
Rogesa  and  EHllinger.  Dillinger  states  the 
amount  shown  in  this  accovmt  should 
be  a  reduction  to  Rogesa  COM. 

DOC  Position:  We  agree  in  part  with 
Dillinger.  Based  upon  further  review  of 
the  data  submitted,  actual  costs  were 


reported  for  material  inputs  (ore,  alloys, 
lime,  etc.).  However,  the  freight  or 
insurance  costs  add^  to  the  material 
cost  may  be  estimated  only  if  actual 
price  was  not  available.  Dillinger 
explained  the  accoimt  used  to 
accumulate  any  variances  for  shipping 
or  insurance  prices  for  materials 
purchased  and  calculated  the  credit  to 
COM  in  their  case  brief.  The  Department 
considered  this  data  to  be  new 
information  and  could  not  be  relied 
imon  for  purpose  of  final  determination. 
Therefore,  no  adjustment  was  made. 

KIdckner 

Comment  1:  Petitioners  contend  that 
Klockner's  failure  to  report  a  significant 
percentage  of  home  market  sales  and 
other  deficiencies  require  that  the 
Department  use  BIA  in  the  final 
determinations.  Petitioners  further 
contend  that  BIA  should  consist  of  the 
highest  margins  alleged  in  the  petitions 
for  each  class  or  kind  of  merchandise 
under  investigation. 

KIdckner  argues  that  the  Department 
did  not  meet  minimum  standards  of  due 
process  and  fairness  in  imposing  BIA  at 
the  preliminary  determination  b^use 
the  Department  led  KIdckner  to  believe 
that  there  was  no  deficiency  and  that 
the  investigation  was  proceeding 
normally.  Further,  KIdckner  contends 
that  after  the  Department  notified 
KIdckner  of  the  deficiency  it  did  not 
provide  KIdckner  an  opportunity  to 
remedy  the  deficiency.  KIdckner 
contends  that  the  Department  should 
calculate  a  “neutral"  margin  to  use  for 
KIdckner  since  it  believes  that  BIA  is 
not  warranted.  KIdckner  requests  that 
the  Department  use  the  estimated 
antidumping  duty  rates  cited  by  the 
Department  in  its  notice  of  initiation  of 
hot-rolled  steel,  or  the  average  rate 
foimd  for  all  German  exporters  in  all  of 
the  classes  or  kinds  involved  in  these 
investigations. 

DOC  Position:  As  we  stated  in  our 
preliminary  determinations,  KIdckner 
failed  to  report  a  significant  percentage 
of  its  home  market  prices.  We  have 
continued  to  assign  KIdckner  a  margin 
based  upon  cooperative  BIA  because  as 
we  found  in  our  preliminary 
determinations,  KIdckner  attempted 
reasonably  to  comply  with  the 
Department’s  requests  for  information. 
However,  the  use  of  a  "neutral"  margin, 
as  requested  by  KIdckner.  would  be 
inconsistent  with  the  purpose  of  BIA, 
which  is  to  insure  a  reasonably  adverse 
inference  against  respondents  which  fail 
to  comply  ^lly  with  the  Department’s 
requests  for  information. 

We  disagree  with  Kldckner’s  claim 
that  the  Department  acted  unreasonably 
by  failing,  after  receipt  of  Kldckner’s 


original  questionnaire  response,  to 
identify  specifically  the  fact  that  the 
company  had  failed  to  provide  a 
significant  portion  of  its  pricing 
information.  This  is  because,  first  and 
foremost,  KIdckner  must  be  presumed  to 
have  been  fully  aware  of  the  magnitude 
of  its  own  major  reporting  deficiency. 
This  is  unlike  a  party  which  submits 
documentary  evidence  in  an  effort  to 
justify  a  particular  adjustment  or  claim. 
There,  provided  the  claim  and 
accompanying  information  is  submitted 
in  a  timely  manner,  the  Department 
reasonably  could  be  expected  to  notify 
the  party  whether  and  how  "its  diligent 
efforts  were  inadequate."  Bowe-Passat  v. 
United  States,  Slip  Op.  93-68  at  7  (CIT 
May  7, 1993);  see  also  Olympic 
Adhesives  v.  United  States,  899  F.2d 
1565, 1572  (Fed.  Qr.  1990). 

Although  the  questionnaire  does 
indicate  that  parties  can  provide 
updated  shipment  information  for 
“shipments  made  between  the  time  of 
[the]  response  and  the  date  of  the 
preliminary  determination  as  part  of  a 
supplemental  response,"  this  refers  only 
to  information  that  is  not  yet  available 
because  shipment  has  not  occurred.  In 
Kldckner’s  case,  it  indicated  that  it 
would  be  more  convenient  to  report 
existing  information  after  shipment.  - 

Klodmer  made  only  one  passing 
reference  to  the  missing  prices 
throughout  the  preliminary  stage  of  the 
investigations.  La  its  Octol^r  20, 1992, 
questionnaire  response  (which 
consisted  of  close  to  100  narrative 
pages).  KIdckner  stated: 

For  products  sold  during  the  period  of 
investigation  ("POI"),  but  not  yet  shipped  as 
of  the  closing  date  for  this  response,  KIdckner 
will  nil  in  the  necessary  prices  and  costs 
after  the  product  is  shipped. 

On  November  4, 1992,  the  Department 
issued  KIdckner  a  deficiency 
questionnaire,  which  failed  to  refer  to 
iGdckner’s  one-sentence  explanation 
that  it  would  provide  missing  prices. 
Moreover,  due  to  the  enormous  number 
of  coimtries  and  companies  involved  in 
the  present  investigations,  the 
Department  had  b^n  imable  to  evaluate 
Kldckner’s  computerized  sales  data  at 
the  time  the  deficiency  letter  was 
issued.  Hence,  the  Department  was 
imaware  of  the  magnitude  of  Kldckner’s 
deficiency  until  later. 

KIdckner  submitted  its  first 
supplemental  questionnaire  response  on 
November  19, 1992.  Despite  the 
magnitude  of  its  own  deficiency, 
Kldcduier  made  no  reference  to  the 
missing  price  information.  On  December 
11, 1992,  the  Department  notified  all 
respondents  by  letter  that  they  had  one 
more  opportunity,  until  December  21. 
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1992,  “to  provide  additional 
information  for  the  Department  to 
consider.”  KIdckner  responded  on 
December  21, 1992,  and  once  again 
failed  either  to  refer  to  the  missing  price 
infcamation  or  even  to  request  an 
extension. 

Thereafter,  the  Department 
determined  that  the  use  of  BIA  was 
appropriate  for  the  preliminary 
determinations.  Subsequently,  after 
considering  requests  by  KIdckner  that  it 
be  allowed  to  update  its  shipment  and 
price  information  prior  to  verification, 
the  Department- determined  that  due  to 
Kloner’s  previous  deficient  responses,  it 
would  be  inappropriate  to  permit  the 
company  to  provide  such  a  significant 
amoimt  of  fact\ial  information  at  that 
late  stage  in  the  fmxxeding.  For  these 
reasons,  the  Department  determined  not 
to  verify  Klockner’s  sales  data  and  to 
assign  Klockner  a  rate  based  upon 
cooperative  BIA  for  the  final 
determinaticms. 

Preussag 

Comment  1:  Petitioners  argue  that  the 
circumstances  concerning  Preussag  have 
not  changed  since  the  preliminary 
determination  and  thus  BIA  shoidd 
continue  to  be  assigned.  In  addition, 
petitioners  contend  that  BIA  should 
consist  of  the  highest  margins  alleged  in 
the  petition  because  Preussag  impeded 
the  investigation  by  failing  to  respond 
completely  and  in  a  timely  fashion  to 
the  Department’s  requests  for 
information. 

Preussag  contends  that  the 
Department  should  not  base  its.  final 
determination  on  BIA  and,  instead,  use 
information  submitted  by  Preussag  for 
the  final  determination.  According  to 
Preussag,  BIA  is  not  warranted  be^iise 
the  Department  did  not  afford  it  enough 
time  to  cure  the  deficiency  of 
incomplete  home  market  reporting,  and 
because  the  Department  foiled  to  advise 
it  of  the  final  deadline  to  submit 
information.  Preussag  argues  that  if  the 
Department  does  not  reverse  its  decision 
to  apply  BIA,  it  should  assign  Preussag 
the  rate  for  cooperative  respondents 
because  it  sou^t  to  cooperate  with  the 
Department  and  compiled  and 
submitted  substantial  amounts  of 
information  in  response  to  the 
Department’s  requests.  According  to 
Preussag,  the  uncooperative  BIA  rate  is 
reserved  solely  for  those  respondents 
that  refuse  to  cooperate  with  the 
Department’s  investigations. 

DOC  Position:  We  agree  with 
petitioners  that  the  cmnunstances 
concerning  Preussag  have  not  changed 
since  the  Department’s  preliminary 
determination.  For  this  reason,  we  are 


continuing  to  assign  Preussag  a  margin 
based  upon  coop^Uve  BIA. 

We  disagree  with  Preussag’s  assertion 
that  the  Department  did  not  afford  it 
sufficient  time  to  cure  the  deficiency  in 
its  response,  specifically  Preussag’s 
failure  to  report  its  sales  of  slit  coil  and 
cut-to-length  coil  in  the  home  market, 
both  of  which  are  merchandise  subject 
to  this  investigation.  First,  the 
Department  was  justified  in  requiring 
Preuss€tg  to  swply  the  requests 
information.  Ine  courts  have 
consistently  agreed  that  it  is  the 
Department,  not  respondents,  whidi 
determines  within  reasonable 
boundaries  what  sales  information  is 
necessary  to  properly  conduct  an 
antidumping  investigation.  (See  Rhone 
Poulenc,  Inc.  v.  United  States,  899  F.2d 
1185, 1191  (Fed.  Qr.  1990);  Krupp  Steel 
V.  United  States,  Slip  Op.  93-84  at  7- 
8  (OT  May  26. 1993}).  As  the 
Department  explained  in  the 
preliminary  determinatim  (58  FR  at 
7097-98),  without  the  ccmtested  sales 
data,  which  represented  a  significant 
percentage  of  Preussag’s  home  market 
data  base,  the  Department  was  “unable 
to  ascertain  whether  the  products 
Preussag  ha[dl  reported  [were]  the  most 
appropriate  matches  for  U.S.  products.” 
Moreover,  we  explained,  acceptance  of 
Preussag’s  selective  reporting  “might 
encourage  future  resp<mdents  to  also 
selectively  report  home  market  sales.” 
[Id.) 

Second,  the  Department  gave  Preussag 
ample  opportunity  to  provide  complete 
informatimi  on  its  home  market  sales. 
Upon  receipt  of  the  initial  questionnaire 
on  August  19. 1992,  Preussag  became 
aware  that  the  Department  required  all 
sales  information  of  subject 
merchandise  in  the  home  market. 
Following  Preussag’s  failure  to  supply 
the  slit  coil  and  cut-to-length  coil  sdes 
information  in  its  initial  questionnaire 
response,  the  Department  provided 
Preussag  with  two  deficiency  letters 
(dated  November  4  and  December  11, 
1992),  both  of  which  referred 
specifically  to  Preussag’s  incomplete 
home  market  data  base.  Preussag’s 
response  in  each  instance  was 
imacceptable. 

In  its  first  deficiency  response,  dated 
November  19, 1992,  rather  than  provide 
the  requested  information,  Preussag  first 
disputed  whether  the  Department 
needed  the  information,  then  stated  that 
it  would  “prepare  the  information  given 
adequate  time  to  do  so.”  At  that  point, 
however,  Preussag  had  already  had  over 
two  months  to  prepare  the  information 
and  submit  it  to  the  Department.  Upon 
receiving  the  Department’s  second 
deficiency  letter  of  December  11, 1992, 
Preussag  again  disputed  the 


Department’s  need  for  the  information, 
but  stated  that  at  that  pmint  it 
“immediately  began  compiling”  the 
informatimi.  Preussag  concluded  in  its 
December  18, 1992,  response,  however, 
that  it  would  be  unable  to  meet  the 
Department’s  deadline  for  all  parties  of 
Deramber  21, 1992.  Preussag  stated  that  | 

it  would  submit  the  data  by  the  end  of  | 

January  1993,  almost  five  and  one-half  | 

months  after  receiving  the  initial  ^ 

questionnaire. 

In  light  of  these  facts,  the  Department 
determined  that  Preussag’s  failure  to  j 

supply  the  requested  data  in  a  timely  j 

manner,  while  not  amounting  to  a  total 
lack  of  cooperation,  did  justify  resort  to 
best  information  available  based  upon  a 
cooperative  rate  for  both  the  preliininary 
and  final  determinations. 

Thyssen 

Comment  1:  Petitioners  argue  that  the 
Department  should  base  its  ^al 
determination  on  total  BIA  because 
Thyssen  foiled  to  report  sales  made  by 
related  resellers  (i.e.,  downstream  sales) 
in  the  home  market. 

Alternatively,  petitioners  argue  that  in 
the  event  the  Department  does  not  use 
total  BIA,  the  Department  should  use 
partial  BIA  on  all  U.S.  sales  for  which 
Thyssen  failed  to  report  downstream 
sales  of  the  home  market  comparison 
product.  Specifically,  petitioners  argue 
that  the  Department  should  determine 
for  each  home  market  product  the 
percmitage  of  home  market  sales  made 
to  related  parties  and  weight  into  the 
margin  for  each  afiected  U.S.  sale  the 
highest  non-aberrational  calculated 
margin  for  the  portion  represented  by 
these  sales  to  related  parties. 

Thyssen  argues  that  the  Department’s 
analysis  of  the  related  home  market 
customer  issue  at  the  preliminary 
determination  conformed  to 
longstanding  administrative  practice. 

Thyssen  further  argues  that  since 
petitioners  have  foiled  to  present  any 
new  evidence  as  to  why  or  how  the 
Department’s  preliminary  determination 
was  contrary  to  law,  it  is  inappropriate 
to  resort  to  total  BIA. 

DOC  Position:  See  Appendix  B  of 
Argentine  Steel  regarding  our  position 
with  respect  to  respondents’  failure  to 
report  downstream  sales. 

We  disagree  with  petitioners’ 
alternative  argument  for  using  partial 
BIA  on  all  afiected  sales.  As  we 
explained  for  all  of  these  cases  in  the 
preliminary  determinations  (See 
Appendix  n  to  the  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina),  we 
believe  it  is  most  appropriate  to 
determine  whether  sales  to  specific 
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customers  were  made  on  an  arm’s- 
length  basis,  in  accordance  with  past 
Departmental  practice.  To  the  extent 
that  dropping  related  party  sales  that 
fail  the  arm’s-length  test  ^m  the 
product  concordance  leaves  U.S.  sales 
without  an  adequate  foreign  market 
match,  we  have  applied  BIA  to  these 
U.S.  sales.  As  BIA  we  used  the  higher 
of  either  (1)  the  average  of  all  margins 
alleged  in  die  petition  for  the  class  or 
kind  of  merchandise,  or  (2)  the  highest 
non-aberrational  calculated  margin  for 
any  other  sale  of  merchandise  of  the 
same  class  or  kind  made  by  the  same 
respondent.  Again,  we  believe  that  it  is 
not  appropriate  to  apply  BIA  in 
situations  where  there  is  an  adequate 
basis  for  determining  foreign  market 
value.  For  these  reasons,  we  have 
continued  to  apply  BIA  in  the  context 
of  the  arm’s-length  test  as  we  did  in  the 
preliminary  determinations. 

Comment  2:  Petitioners  argue  that  the 
Department  should  base  its  final 
determination  on  BIA  because  the 
verification  revealed  that  Thyssen  had 
reported  incomplete  and  inaccurate  data 
in  its  questionnaire  responses. 

Thyssen  argues  that  verification 
established  that  Thyssen’s  questionnaire 
responses  were,  overall,  complete  and 
accurate  and  should  be  the  basis  for  the 
Department’s  final  determination. 

DOC  Position:  We  agree  with  Thyssen. 
In  some  cases,  petitioners  have 
misinterpreted  the  verification  reports 
and  have  cited  non-existent  errors.  In 
other  cases,  the  errors  are  minor  and  are 
either  correctable  with  verified  data  or 
can  be  replaced  with  limited  application 
of  BIA. 

Comment  3:  Petitioners  argue  that  we 
should  deny  Thyssen’s  home  market 
inland  fi'ei^t  claims  for  three  reasons; 
(1)  Thyssen  did  not  report  its  price  and 
inland  freight  information  in  a  manner 
consistent  with  the  Department’s 
reporting  requirements  and 
consequently  dvunping  margins  may  be 
obscured;  (2)  the  claims  could  not  1m 
verified:  and  (3)  warehouse  expenses  are 
included  in  Thyssen’s  reported  freight 
adjustments. 

Thyssen  argues  that  we  should  accept 
the  fireight  methodology  for  the 
following  reasons:  (1)  Thyssen’s 
methodology  results  in  foreign  market 
values  that  are  net  of  inland  freight 
costs;  (2)  the  errors  discovered  at 
verification  were  de  minimis  and  were 
both  detrimental  and  beneficial  to 
Thyssen;  and  (3)  Thyssen  did  not 
include  warehousing  expenses  in  the 
freight  adjustment.  Instead,  Thyssen 
acknowledges  that  in  one  case  the 
fireight  adjustment  was  ’’influenced”  by 
the  warehousing  expense. 


DOC  Position:  We  disagree  with 
petitioners’  first  point.  Thyssen  did  not 
report  a  freight-inclusive  gross  price  in 
one  field  and  the  actual  fireight  paid  in 
another,  as  called  for  by  our 
questionnaire.  Instead,  Thyssen 
reported  in  one  field  the  ex-freight  basis 
point  price.  (In  Germany,  all  of  the  steel 
mills  quote  prices  for  a  given  product 
delivered  to  a  common  point-— the 
fireight  basis  point.)  In  a  separate  field, 
Thyssen  reported  a  ’’fireight 
adjustment.”  When  the  fireight 
adjustment  is  subtracted  frt>m  the  ex¬ 
basis  point  price,  the  result  is  exactly 
the  same  as  if  the  proper  methodology 
had  been  employed.  Thus,  the 
methodology  employed  by  Thyssen 
results  in  exactly  the  same  ex-factory 
price  as  if  Thyssen  had  adhered  to  the 
Department’s  reporting  requirements. 

We  also  disagree  with  petitioners’ 
second  point.  In  calculating  the  freight 
adjustment,  Thyssen  used  a  standard 
cost  for  fireight,  based  upon  the 
optimum  shipping  quantity,  rather  than 
the  actual  cost  paid  by  Thyssen.  In  some 
cases,  usually  because  a  smaller  than 
optimum  quantity  was  shipped,  the 
a^ual  verified  amoimt  paid  by  Thyssen 
differed  firom  the  standard  cost.  In  the 
majority  of  cases  where  we  foiind 
differences,  correcting  the  error  would 
be  favorable  to  Thyssen.  Therefore, 
there  is  no  indication  that  Thyssen 
miscalculated  the  adjustment  for  the 
purpose  of  lowering  potential  dumping 
margins. 

We  agree  with  petitioners’  third  point, 
althou^  they  misstate  the  problem. 
Thyssen  did  not  include  warehousing 
expenses  in  its  fireight  adjustment. 
Rather,  as  stated  in  the  verification 
report,  in  two  examples  we  examined, 
Thyssen  adjusted  its  freight  cost  by  ’’the 
difference  iMtween  warehousing 
expenses  as  routinely  calculated  by 
Thyssen’s  cost  accounting  department 
and  those  calculated  for  purposes  of 
responding  to  the  questionnaire.”  As 
noted  in  our  verification  report, 
Thyssen’s  personnel  were  unable  to 
explain  the  rationale  for  this 
adjustment.  Inasmuch  as  Thyssen  was 
unable  or  unwilling  to  explain  a 
component  of  the  freight  adjustment,  we 
have  determined  that  it  is  appropriate  to 
use  BIA. 

As  BIA  we  would  normally  not  make 
the  freight  adjustment  in  all  cases  since 
it  is  based  in  part  on  information  that 
Thyssen  was  imable  to  explain.  In  order 
to  treat  this  item  in  a  manner  which  is 
adverse  to  Thyssen,  for  these  final 
determinations  we  have  continued  to 
make  the  fireight  adjustment  with 
respect  to  cold-rolled  steel,  but  not  for 
corrosion-resistant  steel,  because  the 


latter  adjustment  would  benefit 
Thyssen. 

Comment  4:  Petitioners  argue  that  the 
Department  should  disallow  Thyssen’s 
home  market  warranty  expense  claim 
for  cold-rolled  steel,  iMcause  a  portion 
of  the  expenses  used  to  calculate  the 
claimed  adjustment  pertained  to 
merchandise  which  is  not  subject  to 
these  investigations. 

Thyssen  disagrees,  claiming  that  it 
should  not  be  requir^  to  separately 
itemize  each  and  every  warranty  claim 
in  this  instance  because  sales  of  the 
non-subject  merchandise  were 
extremely  small  in  relation  to  the  sales 
of  the  subject  merchandise. 

DOC  Position:  We  agree  with  Thyssen. 
In  this  instance,  we  have  determined 
that  the  co-mingling  of  expenses  is 
vmlikely  to  affect  the  overall  result,  due 
to  the  extremely  small  quantity  of  non¬ 
subject  merchandise  involved. 

Comment  5:  Petitioners  argue  that  we 
should  disallow  all  G&A  expenses 
claimed  by  Thyssen  in  its  home  market 
as  indirect  selling  expenses.  In  support 
of  its  argument,  petitioners  dte  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
from  Japan,  (Forklifts)  53  FR 12552 
(April  15, 1988).  Petitioners  also  argue 
that  we  should  disallow  a  component  of 
Thyssen’s  claimed  indirect  selling 
expenses  because  it  includes  both 
allowable  and  non-allowable  expenses. 
Petitioners  assert  that  Thyssen  has 
included  the  cost  of  preparing  mill 
certificates.  Petitioners  assert  that  such 
costs  are  production — not  selling,  costs. 

Thyssen  argues  that  we  should  allow 
all  of  the  claimed  expenses  because  they 
are  comparable  in  nature  to  the  U.S. 
selling  expenses  deducted  in  the 
calculation  of  exporter’s  sales  price. 
Thyssen  cites  Fined  Results  of 
Administrative  Review:  Television 
Receivers  Monochrome  and  Color  from 
Japan  55  FR  35916  (September  4, 1990) 
to  simport  its  position. 

DOC  Position:  We  disagree  in  part 
with  petitioners.  The  case  cited  by 
petitioners.  Forklifts,  is  not  applicable  to 
this  situation.  In  Forklifts,  the 
Department  rejected  an  argument  by 
petitioners  that  the  non-U.S.  selling 
expenses  deducted  in  calculating 
exporter’s  sales  price  should  include 
certain  non-selling  general  and 
administrative  expenses  incurred  in  the 
home  market.  Also,  petitioners  have 
misread  the  verification  report.  The 
certificates  whose  expense  is  included 
are  not  mill  certificates.  Rather,  they  are 
certificates  prepared  by  a  part  of  the 
Research,  Quality  Engineering,  and 
Chemical  Laboratories  group,  and  are 
provided  to  customers  for  the  purpose 
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of  certifying  “that  material  can  be  used 
for  a  particular  purpose.” 

We  also  disamee  In  part  with 
Thysaai.  In  Teievisioii  Receivers  the 
Department  stated: 

The  pool  of  Indirect  selling  expenses  lathe 
home  market  should  include  them  expenses 
which  are  similar  to  dw  expenses  incurred  by 
the  subsidhay  in  the  United  States  whose 
hmetion  it  is  to  sell  the  merdiandise.  In  diis 
instance,  the  equivalent  home  market 
expenses  inclu^  certain  general  expwises 
associated  with  selling  (55  FR  at  3591B, 
emphasis  added). 

Television  Receivers  accurately  states 
the  Department’s  policy  regarding  G&A 
expenses.  Accordingly,  we  have  flowed 
all  e)q)enses  whidi  appear  to  be  sales 
related  We  have  disallowed  expenses 
related  to  productiem  and  gmeral 
overhead  costs. 

We  disallowed  these  amounts 
allocated  to  the  U.S.  market  for  the  same 
reasons  that  we  disallowed  the  amounts 
allocated  to  the  home  market 

Comment  6:  Petition's  argue  that  the 
Department  should  deny  Thyssen’s 
claimed  home  market  inventory 
carrying  cost  for  three  reasons:  (1) 
Thyssen  based  its  inventmy  value  on 
estimates;  (2)  Th3rssen  mis^culated  its 
average  inventory  period  because  it 
included  some  sfopments  of  certain 
non-Bub)ect  merdiandise  and  excluded 
some  sl^ments  of  subject  merchandise; 
and  (3)  ln3^8sen  reported  certain 
claim^  pre-sale  vrarehousing  costs 
(payments  to  independent  warehouses 
to  fadlitate  just-in  time  deliveries)  in 
the  same  column  with  invoatory 
carrying  costs.  Verification  revealed  that 
Thyssen  iiKxnrectly  calculated  the 
warehousing  cost  for  certain 
warehouses. 

Thyssen  argues  that  none  of  the  above 
reasons  are  suffident  cause  to  disr^ard 
the  reported  inventory  carrying  cost 

DOC  Position:  We  agree  with  Thyssen. 
The  estimated  average  inventory  values 
reported  by  Thyssen  in  its  response  to 
the  Department’s  sales  questionnaire  for 
cold-rolled  steel,  and  corrosion-resistant 
steel  are  both  lower  than  the  average 
costs  of  production  later  reported  by 
Thyssen  in  its  response  to  &e 
Department’s  cost  of  production 
questionnaire.  Thorefore  the  estimates 
used  in  the  section  B  response  are 
conservative. 

As  to  the  errors  found  at  verification 
with  respect  to  the  calculation  of 
average  inventory  time,  Thyssen 
provided  the  necessary  data  to  correct 
this  item  at  verificatimi.  These 
correctiems  dianged  the  total  adjustment 
by  an  insignificant  amount — less  than 
0.1  percent  The  errms  in  the 
calculation  of  warehousing  cost  are  also 
insignificant 


For  these  reasons,  we  consider  the 
reported  data  reliable  and  we  have  used 
it,  as  revised  slightly,  for  our  final 
calculations. 

Comment  7:  Petitioners  argue  that  the 
Department  ^ould  disallow  Hiyssmi’s 
fexeign  currency  exchange  gain  daims 
because  Thyssen  has  not  demonstrated 
that  the  daimed  adjustments  are 
directly  related  to  specific  U.S.  sales. 

Petitioners  alternatively  argue  that  in 
the  event  that  we  decide  to  accept  the 
claimed  ad  jiistment  for  currency 
hedging,  in  whole  m  in  part,  that  our 
regulati(His  require  that  any  adjustment 
must  be  made  as  a  circumstance-of-sale 
adjustment  to  FMV  pursuant  to  section 
773(a)(4KB)  of  the  KcX,  rather  than  to 
United  States  price. 

Finally,  petitioners  argue  that  the 
Department  should  deny  the  fexeign 
currency  exchange  gain  adjustment 
claimed  by  'Thyssen  on  sales  of  seconds, 
because  ‘Diyssen  did  not  prod\K» 
documents  at  verification  to  support 
such  daims. 

Thyssen  claims  that  the  verification 
did  establish  that  the  daimed  foreign 
currency  exchange  gain  adjustments  are 
directly  related  to  U.S.  sales.  Thyssen 
also  argues  that  the  Department’s 
established  practice  is  to  make  currency 
hedging  adjustments  to  U.S.  price  and 
not  to  foreign  market  value,  dting 
Preliminary  Results  of  Administrative 
Review:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearing)  and 
Parts  Thereof  from  the  United  Kingdom, 
56  FR  11197  (March  15, 1991).  Lastly, 
Thyssen  argues  that  it  has  hem  able  to 
support  an  exchange  gain  on  its  sales  of 
secemds,  but  that  the  DCX  advised  that 
such  adjustment  is  not  appropriate. 

DOC  Position:  We  agree  with  Thyssen. 
Based  on  its  antidpat^  sales,  Thyssen 
negotiates  foreign  currency  exchange 
contracts  with  a  private  banker.  The 
contracts  specify  that  over  a  specific 
period  of  time,  ^e  banker  agrees  to 
purchase  a  particular  amount  of  dollars 
at  a  fixed  exchange  rate.  The  amtracts 
are  non-spedfic  with  respect  to  market 
or  merchandise,  other  than  that  they 
pertain  to  Thyssen’s  expmt  business.  As 
purchase  orders  are  received  from 
Thyssen’s  U.S.  subsidiary,  Thyssen 
Incorporated  (TTNC),  they  are  assigned 
to  a  foreign  exchange  contract.  'The 
amount  available  on  a  contrad  is 
reduced  by  the  amount  of  the  sale  until 
the  entire  amount  of  the  contract  is 
exhausted.  Subsequent  sales  are 
assigned  to  the  next  contract.  The 
agreed  upon  exchange  rate  is  entered  on 
the  order  from  Thyssen  Stahlunimi 
(TSU),  the  exporter,  to  Thyssen  Stahl 
AG,  the  factory.  Therefore,  the  foreim 
exchange  contract  covers  ^e  QF  value 
of  the  transaction  between  TSU  and 


TTNC.  The  amount  of  the  claimed 
currency  exchange  gain  adjustment  is 
calculated  based  on  the  price  from  TINC 
to  the  unrelated  purchaser  in  the  United 
States.  All  movement  charges  and 
expenses  incurred  in  the  U.S  are 
deduded  from  the  price  to  arrive  at  a 
FOB  mill  price.  Thyssen  keeps  track  of 
which  sale  is  assigned  to  which 
exchange  contrad  on  documents 
entitled  “EVA”  lists.  These  documents 
list  the  TSU  invcace  number,  the  TSU 
order  number,  the  foreign  exchange 
contrad  numW,  the  T^C  order 
number,  the  net  weight  and  the  value  in 
U.S.  dollars.  The  EVA  lists  are  generated 
monthly  in  the  ncxmal  course  of 
business  by  TSU  as  the  basis  of 
determining  the  TTNC  payables  to  TSU. 

We  also  made  such  an  adjustment  in 
Final  Results  (^Administrative  Review: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Beings)  and  Parts 
Thereof  from  Fran<x;  et  al.,  (AntiJfridion 
Bearings)  57  FR  28360  (June  24, 1992). 

In  that  review  (as  in  the  original  foir 
value  investigation)  the  exihange  rate 
used  in  making  the  adjustment  was  the 
weighted  average  of  the  rates  from  all 
contracts  which  came  due  in  the  period 
of  review.  The  foreign  exchange 
contracts  in  Antifriction  Bearings  did 
not  state  the  sales,  the  mwchandise,  or 
the  markets  to  which  they  applied.  In 
Antifriction  Bearings,  as  in  tlds  case,  the 
revenues  based  on  the  exporter’s 
transfer  prices  to  its  U.S.  subsidiary 
were  applied  against  the  foreign 
exchange  contracts.  In  this  case,  the 
sales  transactions  were  directly  linked 
to  the  contrads  by  the  EVA  lists  and  by 
the  fact  that  the  TSU  order  includes  the 
applicable  exchange  rate  from  the 
foreign  exchange  contrad.  By  contrast, 
for  certain  respemdents  in  Antifri(Mon 
Bearings,  “[t]ne  timing  for  forward 
purchases  [was]  arranged  due  to 
movements  in  the  currency  market  and 
were  wholly  unrelated  to  spedfic 
customer  orders  or  sales,”  57  FR  at 
28413.  The  Department  therefore  denied 
that  adjustment  See  also  LMI,  912  F.2d 
at  458  (upholding  the  Department’s 
denial  of  a  currency  hedging 
adjustment). 

We  disagree  with  resped  to 
petitioners’  argument  that  our 
regulations  require  that  any  adjustment 
for  ciurency  hedging  must  be  made  as 
a  circumstance  of  sale  adjustment  to 
foreign  market  value  rather  than  to 
United  States  price.  In  recent 
administrative  reviews  involving 
antifriction  bearings  from  Germany  mid 
the  United  Kingdom,  we  made  the 
currency  hedging  adjustment  to  United 
States  price.  See.  for  example, 
Preliminary  Results  of  Administrative 
Review:  Antifriction  Bearings  (Other 
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Than  Tapered  Rolier  Bearing)  and 
Parts  Therer^  from  the  Unit^  Kingdom, 
56  FR  11197  (March  15. 1991).  The 
adjustment  directly  affects  the  net 
revenue  earned  by  Thyssen  on  its  U.S. 
sales.  Therefore,  we  regard  this 
adjustment  as  a  selling  expense  whidi 
in  exporter’s  sales  price  situations,  we 
deduct  from  the  gross  U.S.  price 
pursuant  to  19  CFR  353.41(e).  In  this 
case,  a  gain  was  realized,  llierefore  the 
adjustment  constitutes  a  ’’negative 
expense"  which  we  have  added  to 
United  States  price. 

Finally,  petitioners’  argument  that  the 
Department  should  deny  the  foreign 
currency  exchange  gain  adjustment 
claimed  by  Thyssen  on  sales  of  seconds 
is  moot  inasmuch  as  we  have  deleted 
sales  of  seconds  frnm  our  analysis. 

Comment  8:  Petitionm  argue  that  in 
calculating  the  credit  expense  for  U.S. 
sales,  we  should  use  the  German 
interest  rate  applicable  to  the  parent 
company  in  Germany,  rather  dian  the 
U.S  interest  rate  claimed  by  TING,  the 
^.S.  subsidit^. 

DOC  Position:  We  disagree  with 
petitioners.  We  use  interest  rates  to 
calculate  credit  expenses  incurred  on 
U.S.  sales  wh«i  Thyssmi  demonstrates 
that  it  had  either  actual  borrowings  of  or 
access  to  U.S.  dollar  loans  during  the 
FOI.  The  Department  has  not  and  does 
not  concern  itself  with  determining 
which  of  the  corporate  entities  related  to 
the  respondent  actually  incurs  the  cost 
of  financing. 

Comment  9:  Petitioners  argue  that 
because  TINC  has  subctantisd 
borrowings  firom  related  parties  and  did 
not  establish  that  these  borrowings  were 
at  arm’s-length  rates,  we  should 
disregard  the  U.S.  interest  rate 
calculated  by  Thyssen  and  instead,  as 
BIA,  base  the  U.S.  credit  cost 
calculation  upon  the  U.S.  prime  rate. 

Thyssen  ar^es  that  the  interest  rate 
used  by  TINC  and  TSD  in  the  response 
to  the  questionnaire  reflected  the  rates 
of  their  actual  borrowings  during  the 
POI. 

DOC  Position:  We  agree  with  Thyssen. 
Exhibit  53  of  Thyssen ’s  submission  of 
November  18, 1993,  which  we  verified, 
lists  all  of  TINC’s  borrowings  from  both 
related  and  unrelated  sources  during  the 
period  of  investigation.  According  to 
this  exhibit,  the  weighted-average 
interest  rate  for  all  borrowings,  ^th 
related  and  unrelated,  was  slightly 
lower  than  the  weighted-average  interest 
rate  applicable  to  the  related 
borrowings,  as  stated  at  Exhibit  55  of  the 
submission  dated  November  18, 1992, 
and  in  verification  Exhibit  B-29. 

Comment  10:  Petitioners  argue  that 
we  should  adjust  the  prices  of  U.S.  sales 
made  on  a  theoretical  weight  basis  to 


account  for  the  diflerence  between 
actual  and  theoretical  weight. 

Thyssen  agrees  and  has  indicated  that 
it  has  made  this  adjustment  in  all  of  its 
submissions. 

DOC  Position:  We  agree  with  both 
parties. 

Comment  11:  Petitioners  argue  that 
we  should  recalculate  U.S.  invoatoiy 
carrying  cost  based  on  the  interest  rate 
applicable  in  the  home  market  due  to 
the  payment  terms  relating  to  particular 
U.S.  s^es. 

Second,  petitioners  argue  that  our 
verification  revealed  that  Thyssen  made 
a  minor  error  in  the  part  of  the 
inventory  carrying  cost  calculation 
having  to  do  with  TINC’s  gross  profit 
margin  percentage.  Because  this  mistake 
was  not  discovered  until  aftw  the  start 
of  the  verification,  petitioners  claim  that 
to  correct  the  error  (which  would  be 
favorable  to  Thyssen)  would  constitute 
the  use  of  new  information,  which  is  not 
permitted  under  pursuant  to  19  CFR 
353.31(a)(l](i)  and  353.31(a)(3). 
Therefore,  petitioners  argue,  we  should 
recalculate  inventcuy  carrying  cost  using 
a  gross  profit  margin  based  on  BIA.  In 
this  case,  petitioners  argue  that  the  best 
information  is  the  original,  uncorrected, 
gross  profit  margin  us^  in  the  response 
to  the  Questionnaire. 

Third,  petitioners  argue  that  because 
we  were  unable  to  verify  the  days-in- 
transit  portion  of  the  average  inventmy 
days  for  sales  by  Thyssen  Steel  Detroit 
Company  (TSD),  we  should  recalculate 
the  inventory  carrying  cost  for  TSD  sales 
basing  the  average  inventory  days  on 
BIA. 

Alternatively,  petitioners  argue  that  in 
the  event  we  reject  the  above  arguments, 
at  a  minimum  we  should  correct  the 
inventory  carrying  cost  for  TSD  sales  of 
cold-rolled  steel  using  the  verified  data. 

Thyssen  argues  that  the  payment 
terms  referred  to  by  petitioners  apply 
only  to  the  TSD  sales  to  automotive 
customers.  Terms  for  all  other  sales,  as 
substantiated  by  verification  exhibits, 
are  different. 

Second,  Thyssen  argues  that  the 
methodology  they  employed  is  correct, 
since  they  used  the  home  market 
interest  rate  for  the  portion  of  inventory 
carrying  cost  covering  the  time  the 
goods  remained  in  Germany.  Thyssen 
cited  many  cases  in  which  the 
Department  used  such  a  method. 

Third,  Thyssen  argues  that  the  errors 
found  at  verification  are  not  sufficient  to 
cause  the  Department  to  rely  on  BIA. 

Fourth,  Thyssen  argues  t^t  transit 
time  was  in  fact  verified.  The  fact  that 
one  particular  document  was  not 
available  at  verification,  Thyssen 
claims,  does  not  mean  that  verification 
was  not  complete. 


DOC  Position:  We  agree  primarily 
with  Thyssen,  but  we  have  correct^  the 
inventory  carrying  cost  for  all  sales  of 
cold  rolled  and  corrosion-resistant  steel 
by  both  TSG  and  TSD  using  the  interest 
rate  applicable  to  the  U.S.  market. 

First,  we  have  a  longstanding  practice 
of  using  the  home  market  interest  rate 
for  the  foreign  inventory  period  and  the 
U.S.  interest  rate  for  the  U.S.  inventory 
period,  the  payment  terms  between  the 
exporter  and  the  related  purchaser 
notwithstanding.  For  instance,  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  High  Information  Flat  Panel 
Displays  and  Display  Glass  Therefor 
From  Japan,  56  FR  32376  (July  16, 

1991),  we  stated  that  it  was  proper  to 
use  the  U.S.  subsidieirv’s  U.S.  interest 
rate  for  the  purpose  of  calculating 
inventory  carrying  cost  for  the  portion 
of  time  that  the  goods  were  held  by  the 
U.S.  subsidiary. 

Second,  the  errors  we  found  in  the 
calculation  were  insignificant,  were 
both  adverse  and  favorable  to  Thyssen, 
and  are  of  the  type  which  we  routinely 
correct.  Petitioners  also  misread  the 
verification  report.  The  gross  profit 
margin  was  reported  correctly.  The  error 
was  that  in  calculating  the  adjustment 
Thyssen  inadvertently  used  an  incorrect 
figure  for  the  profit  margin.  Chir 
verification  report  stated  that  the  errors 
were  the  result  of  rounding  diflerences 
and  a  typographical  error.  Such  errors 
do  not  constitute  "new  information." 

Third,  with  respect  to  the  verification 
of  total  average  inventory  time,  we 
verified  the  largest  portion  of  this  item 
which  was  the  time  the  goods  were  held 
in  inventory  in  the  United  States.  The 
remaining  component,  transit  time  from 
Antwerp  to  various  ports  in  the  United 
States,  was  verified  by  a  letter  which 
stated  the  transit  times  and  advised  that 
th^  were  determined  on  May  14, 1992. 

Comment  12:  Petitioners  argue  that 
the  Department  should  correct  an  error 
foimd  at  verification  regarding  the 
calculation  of  indirect  selling  expenses 
incurred  in  the  United  States. 

DOC  Position:  We  agree  with 
petitioners.  ITie  error  was  corrected  on 
the  post-verification  computer  tape 
submitted  by  Thyssen. 

Comment  13:  Petitioners  argue  that 
because  Thyssen  listed  the  incorrect 
packing  form  for  six  of  nine  cold-rolled 
steel  sales  examined,  the  Department 
should  use  as  BIA  the  highest  packing 
cost  reported  for  any  sale  of  cold-roll^ 
steel.  Alternatively,  petitioners  suggest 
we  use  the  highest  pacldng  cost  reported 
for  any  sale  of  cold-rolled  steel  coils, 
since  all  the  errors  discovered  related  to 
sales  of  coils. 

Thyssen  argues  that  resort  to  BIA  for 
cold  rolled  steel  packing  cost  is  not 
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appropriate  because  the  packing  form 
craes  were  listed  for  infcmnational 
purposes  only  and  do  not  relate  to  the 
reported  paddng  costs  which  are 
weighted  averages  of  the  costs  for  cut  to 
len^  sheets,  coils  to  automotive 
customers,  and  coils  to  other  customers. 

DOC  Position:  We  agree  with  Thyssen. 
The  packing  costs  were  reported  on  an 
average  basis  and  were  verified.  Resort 
to  BIA  is  not  appropriate  in  this 
instance. 

Comment  14:  Petitioners  argue  that 
because  verification  revealed  two 
instances  in  which  a  customer  took  a 
cash  discount  that  was  not  reflected  in 
the  sales  listings  which  accompanied 
the  questionnaire  response,  the 
Department  should  deduct  a  cash 
discount  on  all  sales. 

Thyssen  argues  that  inasmuch  as  the 
unreported  cash  discounts  all  pertain  to 
sales  to  a  single  customer,  the 
Department  should  not  deduct  a  cash 
discount  on  all  sales. 

DOC  Position:  Inasmuch  as  all  of  the 
affected  sales  are  of  seconds  which  we 
have  deleted  from  our  analysis,  the 
comment  is  moot. 

Comment  15:  Petitioners  argue  that 
because  Thyssen  was  only  able  to 
provide  a  single  ocean  fioight  invoice  to 
support  the  average  amounts  it  reported 
for  ocean  height,  the  Department  should 
base  its  dedu^on  of  ocean  height  on 
BIA.  As  BIA.  petitioners  suggest  we  use 
the  highest  non-aberrational  height 
charge  which  petitioners  have 
calculated  using  the  amounts  shown  by 
Thyssen  in  the  list  of  ocean  height 
charges  (verification  exhibit  C-47). 

Thyssen  argues  that  the  ocean  freight 
adjustment  was  adequately  verified. 

DOC  Position:  We  agree  with 
petitioners.  Thyssen  circulated  this  item 
on  an  average  ^sis.  Thyssen  provided 
only  one.  self-selected,  height  invoice  to 
support  its  calculations.  We  therefore 
determine  that  Thyssen  failed 
verification  on  this  point  and  that  as  a 
result,  resort  to  BIA  is  warranted.  As 
BIA,  we  have  used  the  highest  non- 
aberrational  ocean  height  charge  we 
calculated  horn  Thyssen’s  ocean  height 
worksheet. 

Comment  16:  With  respect  to  foreign 
inland  freight  applicable  to  U.S.  sales, 
petitioners  argue  that  since  the  portion 
of  the  reported  amount  for  height  horn 
the  factory  to  the  German  border  was 
based  on  estimates,  we  must  base  the 
deduction  for  the  entire  amount  on  BIA. 
As  BIA,  petitioners  put  forth  the  highest 
amoimt  claimed  by  Thyssen  for  any 
si^le  sale. 

Tnyssen  argues  that  it  provided 
information  at  verification  which 
proved  that  the  estimates  were 
reasonable  and  should  therefore  be  used 


in  the  final  determination.  Thyssen 
states  that  the  Department  has  a 
longstanding  practice  of  accepting 
reasonable  estimates,  when  appropriate. 

DOC  Position:  We  agree  with  Thyssen. 
The  records  we  examined  at  verification 
indicated  that  the  Thyssen’s  estimate 
was  in  fact  more  than  the  actual  amount 
and  therefore  adverse  to  Thyssen.  A 
similar  issue  arose  recently  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rope  from  Korea, 
58  FR 11029, 11038  (February  23, 1993), 
where  we  concluded: 

Based  on  our  verification  of  estimated 
expenses  for  U.S.  sales  and  estimated 
payment  dates  for  home  market  sales,  we 
find  respondent’s  estimates  to  be  accurate 
and,  therefore,  have  employed  them  in  this 
final  determination. 

Therefore,  we  have  used  the  amount 
claimed  by  Thyssen  for  purposes  of 
deducting  foreign  inland  freight. 

Comment  17:  Petitioners  argue  that 
we  should  use  BIA  for  U.S.  inland 
freight  from  warehouse  to  customer, 
because  the  verified  amount  difrered 
from  the  reported  amount  in  all  of  the 
four  instances  examined  at  verification. 
As  BIA,  petitioners  suggest  we  use  the 
highest  verified  amotmt. 

Thyssen  argues  that  the  verification 
established  that  the  method  used  by 
Thyssen  to  report  this  item  was 
reasonable  and  should  be  accepted  by 
the  Department. 

DOC  Position:  We  agree  with  Thyssen. 
Thyssen  reported  the  same  amount  for 
each  item  on  an  order.  If  there  were 
many  shipments  pursuant  to  a  given 
order,  Thyssen  used  a  sampling  of  the 
freight  invoices  to  calculate  the  amount 
to  be  reported  for  that  sale.  The  actual 
amount  for  a  given  sale  may  vary 
depending  on  the  destination,  the 
carrier,  and  the  load.  In  three  of  the  four 
examples  we  verified  to  sale-specific 
freight  invoices,  we  found  that  the 
actual  freight  was  less  than  that  reported 
by  Thyssen  in  the  questionnaire 
response. 

Comment  18:  Petitioners  argue  that 
U.S.  inland  freight  from  pier  to 
warehouse  and  from  warehouse  to 
customer  should  be  increased  by  20 
percent  because  Thyssen  calculated  the 
reported  amounts  rising  a  freight  rate  net 
of  a  20  percent  discount  even  though 
the  verification  established  that  Thyssen 
did  not  enjoy  the  freight  discount  on  a 
substantial  portion  of  its  shipments. 

Thyssen  argues  that  its  methodology 
was  reasonable,  and  that  in  any  event, 
the  discounted  rate  was  only  reported 
for  pier  to  warehouse  freight,  and  not 
warehouse  to  customer  freight.  Thyssen 
further  argues  that  it  over-reported  pier 
to  warehouse  freight  for  sales  through 


the  Thyssen  Steel  Co.  Detroit  (TSD) 
channel,  because  Thyssen  reported  an 
amount  for  all  such  shipments,  even 
though  in  many  cases,  such  freight 
chaiges  were  not  actually  incuri^. 

DOC  Position:  We  agree  with 
petitioners  with  respect  to  pier-to- 
warehouse  freight.  Verification  revealed 
that  the  discoimted  rate  was  not 
incurred  in  a  substfintial  portion  of  the 
shipments.  Therefore,  we  will 
recalculate  pier  to  warehouse  freight 
without  regard  to  the  discount. 

However,  as  Thyssen  noted,  the 
reported  amount  for  warehouse-to- 
customer  freight  was  not  adjusted  for 
the  discount.  Therefore  no  recalculation 
is  necessary.  With  regard  to  Thyssen’s 
claim  that  it  overstated  pier-to- 
warehouse  freight  for  the  TSD  sales 
channel,  this  issue  was  first  raised  in 
the  rebuttal  brief,  was  not  verified,  and 
cannot  now  be  considered. 

Comment  19:  Thyssen  argues  that  we 
should  exclude  from  our  analysis  U.S. 
sales  of  seconds,  because  they  are  de 
minimis. 

Petitioners  argue  that  we  should 
include  seconds  in  our  analysis  because: 
(1)  Seconds  are  within  the  scope  of 
investigations;  (2)  sales  of  seconds  have 
been  reported;  (3)  sales  of  seconds  are 
representative  of  U.S.  sales;  and,  (4) 
excluding  these  sales  may  distort  the 
margins. 

DOC  Position:  We  have  not  included 
seconds  in  our  analysis  because,  for 
both  products,  they  represent  less  than 
5  percent  of  Thyssen’s  sales  to  the 
United  States  during  the  period  of 
investigation.  See,  Appendix  U  of 
Argentine  Steel  for  a  further  explanation 
of  the  Department’s  position  with 
respect  to  seconds  in  these 
investigations. 

Comment  20:  Thyssen  argues  that  its 
automotive  and  other  end-user 
customers  constitute  different  levels  of 
trade  because:  (1)  Prices  charged  to 
automotive  customers  difier  from  prices 
charged  to  other  end  users;  (2)  the 
pricing  differences  are  due  to  the 
differences  in  selling  costs  at  the 
different  levels  of  trade;  (3)  there  are 
significant  differences  in  quantities  sold 
to  automotive  customers  and  to  other 
end  users;  and  (4)  there  are  significant 
differences  in  the  terms  and  conditions 
of  sale  and  in  the  manner  in  which 
prices  are  established  when  Thyssen 
sells  to  automotive  customers  and  to 
end  users. 

Petitioners  argue  that  because 
Thyssen  has  provided  no  information 
distinguishing  functional  difierences 
between  its  home  market  customers,  it 
has  failed  to  meet  its  burden  to  establish 
that  distinct,  discernible  levels  of  trade 
exist. 
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DOC  Position:  We  have  collapsed  the 
customers  categorized  by  Thyssen  as 
automotive  and  end  users  into  a  single 
level  of  trade.  The  verification  revealed 
that  Thyssen  was  not  accurate  in 
categorizing  its  customers.  All 
customers  located  in  the  Detroit, 
Michigan,  area  were  categorized  as  the 
automotive  “level  of  trade”  regardless  of 
their  actual  status.  Thus,  we  need  not 
address  the  appropriateness  of 
distinguishing  between  automotive  and 
other  end-users. 

Comment  21:  Thyssen  argues  that  in 
cases  where  further  processing  is 
performed  by  unrelated  outride 
processors,  the  Department  should  not 
allocate  profit  to  the  cost  of  further 
manufacturing  because  the  price 
charged  Thyssen  by  the  outside 
processor  already  includes  a  profit 
Thyssen  cites  Final  Results  of 
Administrative  Review:  Certain  Internal 
Combustion  Industrial  Forklift  Trucks 
from  Japan,  57  FR  3167  (January  28, 
1992). 

Petitioners  argue  that  the  Department 
should  include  the  profit  because  the 
Department  now  has  a  settled  practice 
of  calculating  profit  on  the  act^  cost 
to  the  respondent  of  the  further 
manufacturing  performed  in  the  United 
States. 

DOC  Position:  We  agree  with 
petitioners.  For  purposes  of  calculating 
the  value  of  further  manufacturing 
performed  in  the  United  States,  the 
Departmoit  is  concerned  with 
determining  Thyssen’s  costs  and  profit, 
not  those  of  an  uruelated  party.  As  we 
stated  recently  in  Final  Detemunation  of 
Sales  at  Less  Than  Fair  Value:  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  from  the  Republic  of  Korea, 
(Semiconductors)  58  FR  15467, 15476 
(March  23, 1993),  “the  fact  that  the 
unrelated  subcontractor  performing 
further  manufacturing  earned  a  profit  is 
irrelevant.  The  price  paid  by  (the 
respondent]  for  the  subcontracting 
services  was  a  cost  to  (the  respondent] 
and  we  considered  it  as  sudi  in 
calculating  our  profit  adjustment.” 
Similarly,  with  respect  to  Thyssen,  the 
fact  that  it  realized  a  profit  on  the  sale 
of  the  finished  merchwdise,  requires 
that  that  profit  be  allocated  over  its 
entire  costs.  To  the  extent  Forklifts  is 
inconsistent  with  this  reasoning,  the 
Department  considers  it  to  have  been 
superseded  by  Semiconductors. 

Comment  22:  Petiticmers  argue  that 
the  Department  should  recalc^te  the 
amount  of  value-added  tax  to  be  added 
to  United  States  price. 

DOC  Position:  Please  see  the 
dismission  of  our  treatment  of  VAT  in 
Appendix  n  of  Argentme  Steel. 


Comment  23:  Petitioners  contend  that 
Thyssen  failed  to  identify  all  its  related 
party  suppliers  in  its  response  to  the 
Department’s  questionnaire  and  to 
report  the  fully  absorbed  cost  of 
pi^uction  for  the  inputs  that  it , 
obtained  from  these  suppliers. 

Petitioners  assert  that  where  Thyssen 
did  not  demonstrate  that  its  transfer 
prices  were  above  cost  of  production, 
the  Department  should  use  BIA. 

Thyssen  argues  that  during 
verification  it  provided  the  apartment 
with  sufficient  information  to  establish 
that  prices  paid  by  Thyssen  reflect 
market  prices  and  were  above  the  GOP. 
Thyssen,  therefore,  argues  that  its 
related  party  material  purchases  should 
be  valura  at  the  submitted  transfer 
prices  and  that  a  change  to  actual  costs 
would  only  benefit  Thyssen  (see  High 
Tenacity  Rayon  Filament  Yam.fram 
Germany,  57  FR  21770,  21772,  May  22. 
1992). 

DOC  Position:  We  agree  with 
petitioners.  Thyssen  did  not  provide  the 
actual  COP  for  the  relevant  inputs. 
Thyssen  provided  financial  statements 
from  related  suppliers,  but  information 
contained  in  financial  statements  does 
not  allow  for  a  determination  on 
whether  prices  are  above  or  below  the 
cost  of  production.  For  the  Department 
to  be  assured  that  the  transfer  prices  are 
above  costs,  the  Department  must  be 
able  to  test  the  transfer  prices  against 
the  actual  costs  of  production  of  the 
inputs  during  the  roi.  Thyssen  failed  to 
demonstrate  that  its  transfer  prices  used 
for  related  party  inputs  were  above  the 
cost  of  production.  Therefore,  we  have 
adjusted  the  related  party  inputs  based 
on  the  information  available  for  those 
items. 

Comment  24:  Since  Thyssen  is  a 
subsidiary  of  anothw  company, 
petitioners  ar^e  that  Thyssen’s  interest 
expense  should  be  calculated  on  the 
basis  of  the  consolidated  entity,  TAG. 
According  to  petitioners,  use  of  the 
parent  company’s  interest  expense, 
rather  than  Thyssen’s  own  interest 
expense,  is  appropriate  because  debt  is 
fungible  and  corporations  can  shift  debt 
and  related  expenses  to  or  away  from 
subsidiaries  in  order  to  manage  profit. 

Thyssen  contends  that  the 
consolidated  interest  amo\mt  is  the  sum 
of  the  actual  interest  expense  of  all 
members  of  the  TAG  (consolidated) 
group  of  companies.  'Ihyssen  claims 
that  of  the  total  consolidated  interest 
figure,  the  portion  directly  related  to 
Thyssen,  itself,  was  used  for  the 
calculation.  Thyssen  argues  that  the 
Department  should  utilize  Thyssen’s 
actual  interest  expense  for  its  interest 
expense  calculation  as  it  fully  conforms 
to  Department  methodology. 


DOC  Position:  We  agree  with 
petitioners.  The  Department’s  normal 
methodology  is  to  calculate  interest 
expense  from  the  total  borrowing  costs 
incurred  by  the  consolidated  group, 

TAG. 

Comment  25:  Petitioners  contend  that 
TSD  failed  to  include  costs  inoirred  by 
its  joint  venture  whose  primary  activity 
was  producing  and  marketing  blanked 
components  made  from  steel  for  sale  to 
the  automotive  industry.  Petitioners 
argue  that  because  the  joint  venture  did 
not  begin  production  until  after  the  POI, 
the  expenses  incurred  by  TSD  during 
the  POI  for  this  joint  venture  were 
general  expenses  as  opposed  to 
production  costs.  Therefore,  petitioners 
contend  that  the  costs  of  the  joint 
venture  should  be  included  in  the 
further-manufacturing  costs.  In 
addition,  petitioners  assert  that  Thyssen 
did  not  demonstrate  that  costs 
associated  with  the  joint  venture  do  not 
relate  to  the  subject  merchandise. 

Thyssen  argues  that  its  TSD  joint 
venture  costs  shoiild  be  mccluded  from 
the  further-manufacturing  cost 
adjustment  because  the  joint  venUire 
costs  do  not  relate  to  the  prodiiction  of 
the  subject  merchandise. 

DOC  Position:  We  agree  with 
petitioners.  The  joint  venture  costs 
incurred  by  Thyssen  constitute  general 
research  and  development  charges 
which  should  be  allocated  among  all 
manufactured  products.  Therefore,  we 
have  recalculated  G&A  expense  to 
include  TSD’s  portion  of  these  research 
and  development  charges. 

Conunent  26:  Petitioners  contend  that 
TSD  failed  to  include  restructuring  and 
relocation  expenses  in  its  further- 
manufacturing  costs.  Because  the 
Department  normally  includes 
restructuring  costs  as  part  of  general 
expenses,  these  costs  should  be 
included  in  the  calculation  of  TSD’s 
further-manufacturing  costs. 

Thyssen  argues  that  TSD’s 
restructuring  and  relocation  cost  should 
not  be  included  as  part  of  costs  incurred 
for  the  subject  merchandise  as  there  is 
no  connection  between  these  costs  and 
the  further-manufacturing  costs  in  that 
they  were  costs  attributable  to  TSD’s 
parent  company,  Thyssen  Inc.  (TINC). 
Furthermore,  Tliyssen  claims  that  these 
expenses  are  extraordinary  costs  and 
were  partially  offiet  by  the  net  gain 
realiz^  by  the  sale  of  a  slitter  which 
also  was  not  included  as  part  of 
Thyssen’s  further  manuf^uring  cost 
adjustment. 

DOC  Position:  We  agree  with 
petitioners.  Restructuring  and  relocation 
costs  in  the  steel  industry  are  not 
unusual  in  nature  and  infrequent  in 
occurrence.  These  restructuring  and 
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relocation  costs  included  expenses 
related  to  TSD  as  well  as  TINC 
Therefore,  we  have  allocated  these 
charges  along  with  a  gain  on  the  sale  of 
fixed  assets  by  the  cost  of  goods  sold  of 
TSD’s  parent,  TINC,  whose  business  is 
the  pr^uction  of  steel  products. 

Comment  27:  Petitioners  contend  that 
interest  expense  should  be  based  on  the 
consolidated  corporation's  fTAG’s) 
interest  expense,  rather  than  applying 
the  composite  borrowing  rate  of  TINC  to 
TSD's  average  net  fixed  asseX  value. 
Petitioners  argue  that  Thyssen  should 
report  finance  charges  using  the  same 
methodology  as  that  used  for  Thyssen’s 
COP/CV  response. 

Thyssen  argues  that  the  Department 
should  accept  the  interest  expense 
calculations  reported  by  TSD  in  its 
submission,  b^use  the  total  interest 
expense  reported  for  the  pvirpose  of 
Thyssen’s  antidumping  subi^ssion 
exceeded  the  interest  expense  which 
appears  on  the  company’s  financial 
statements  for  the  POI. 

DOC  Position:  We  agree  with 
petitioners.  Interest  expense  should 
include  all  interest  expenses  incurred 
on  long  and  short-term  debt  as  reported 
in  the  consolidated  financial  statements. 
Because  U.S.  operations  are 
consolidated  with  the  financial 
statements  of  TAG,  the  interest  expense 
of  TAG  should  be  used.  We  have 
recalculated  interest  expense  based  on 
the  consolidated  Thyssen  entity,  TAG. 

Continuation  of  Suspension  of 
Liquidation 

We  ere  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  burn  Germany  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  4, 
1993,  the  date  of  publication  of  our 
preliminary  determinations  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amoimt  by  which 
the  FMV  of  the  merchandise  subject  to 
these  investigations  exceeds  the  U.S. 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  imtil 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Hot-roHed  steel,  producerAnan- 

Average 
margin  per¬ 
centage 

ufacturer/exporter 

Preusaag  StaN  AG  . . . . 

29.02 

KIdckner  StsM  GmbH _ _ 

29.02 

Al  others . 

29.02 

Cold-roiled  steel,  producer/ 
manufacturer/exporter 

Weighted- 
average 
margin  per¬ 
centage 

KIdckner  StaN  GmbH _ 

23.54 

Thyssen  StNii  AG _ 

17.33 

All  others  . . 

19.52 

Weighted- 

Corrosion-resistant  steel,  pro- 

average 

ducer/manufacturer/exporter 

margin  per- 

centage 

Thyssen  StaN  AG . . 

4.88 

All  others  . . . . 

4.88 

Weighted- 

Steel  plate,  producer/manufac- 

average 

turer/expoiler 

margin  per- 

centage 

DilHrrger  Huttenwerke . 

35.06 

/VI  o^rs  . 

35.06 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  “[njo  product  *  •  •  shall 
be  subject  to  bc^  antidumping  and 
coimtervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  772(d)(1)(D)  of  the  Act. 
Since  antidumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount. 

In  its  affirmative  final  determinations 
in  the  concurrent  countervailing  duty 
investigations  involving  sales  in  the 
United  States  of  hot-rolled  steel,  cold- 
rolled  steel,  corrosion-resistant  steel, 
and  plate  firom  Germany,  the 
Department  did  not  find  any  export 
subsidies.  Therefore,  we  did  not  make 
any  offset  to  the  antidumping  deposit 
rates. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (TTC)  of 
our  determinations.  The  ITC  will 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  no  later  than 
45  days  after  our  final  determinations. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 


These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  93-15618  FUed  7-8-93;  8:45  am] 
BiUMa  cooe  3si»-08-e 

[Ar475-a06  and  A-475-a07] 

nnal  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  and  Certain 
Cut-tom.ength  Carbon  Steel  Plate  From 
Italy 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori  . 
Way  or  Judith  Wey,  Office  of 
Antidumping  Invocations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0656  or  (202)  482- 
6320,  respectively. 

Final  Determinationa 
We  determine  that  imports  of  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  and  certain  cut-to- 
length  carbon  steel  plate  (steel  plate) 
from  Italy  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  preliminary  determinations 
in  these  investigations  on  January  26, 
1993,  (58  FR  7100,  February  4. 1993), 
the  following  events  have  occurred: 

On  January  28, 1993,  ILVA,  S.p.A. 
(ILVA),  respondent  in  these 
investigations,  requested  that  the 
Department  postpone  the  final 
determinations  to  a  date  not  later  than 
135  days  following  publication  of  the 
Department’s  prelii^ary 
determinations.  On  February  5, 1993  (58 
FR  8254,  February  12, 1993)  the 
Department  granted  ILVA’s  request  and 
postponed  the  date  of  its  final 
determinations  tmtil  not  later  than  June 
21, 1993. 

On  February  5, 1993,  ILVA  informed 
the  Department  that  it  would  not 
participate  in  verification,  and 
requested  that  the  Department  return  all 
submissions  it  had  previously  made  in 
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connection  with  these  investigations. 

On  February  24, 1993,  ILVA  clarified 
that  its  February  5. 1993,  request  should 
be  limited  to  its  questionnaire 
responses,  supplemental  questionnaire 
responses,  deficiency  responses,  and 
other  submissions  of  data  pertaining  to 
such  responses  filed  in  these 
investigations.  ILVA  did  not  request  that 
submissions  of  data  which  were  not 
direct  responses  to  the  Department’s 
questionnaire  and  supplemental 
questionnaire  (i.e.,  ent^  of  appearance, 
extension  requests,  request  to  postpone 
final  determination,  etc.)  be  withdrawn 
from  the  record.  Counsel  was  informed 
of  the  adverse  effect  that  the  granting  of 
ILVA’s  request  could  have  on  the  best 
information  available  (BIA)  rates 
assigned  to  the  company. 

On  February  12, 1993,  petitioner 
requested  to  participate  in  a  hearing,  if 
one  were  requested  by  another 
interested  party  pursuant  to  19  CFR 
353.38(b).  Petitioner  filed  a  case  brief  on 
March  26, 1993.  No  hearing  was 
requested  by  any  interested  party. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  kinds"  of  merchandise: 
certain  cold-rolled  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate.  The  full  description 
of  the  subject  merchandise  is  included 
in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina, 
which  is  being  published  concurrently 
with  this  notice. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
two  classes  or  kinds  of  merchandise 
covered  by  these  investigations 
constitutes  a  single  category  of  such  or 
similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  and  steel  plate  fiom  Italy  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value”  sections  of  this  notice. 

At  the  preliminary  determination,  we 
determined  ILVA  to  be  an 
uncooperative  respondent  because  it 
failed  to  provide  a  supplemental  section 
D  response.  The  Department  was 
compelled  to  cancel  verification. 


Because  ILVA  failed  to  provide  a 
supplemental  section  D  response  and 
requested  the  withdrawal  of  all  of  its 
submissions  responding  to  the 
Department's  antidumping 
questionnaire,  as  discussed  in  the  "Case 
History"  of  this  notice,  the  Department 
no  longer  has  any  choice  but  to  continue 
to  treat  ILVA  as  an  uncooperative 
respondent  and  assign  it  rates  based  on 
BIA,  in  accordance  with  section  776(c) 
of  the  Act.  The  destruction  of  ILVA’s 
submissions  has  the  consequence  of 
removing  from  the  administrative  record 
any  basis  for  showing,  either  now  or  on 
appeal,  that  ILVA  had  been  cooperative 
during  these  investigations.  (See,  e.g., 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  France,  58  FR  6205 
(January  27, 1993)).  Because  ILVA 
refused  to  cooperate  with  the 
Department  and  significantly  impeded 
these  proceedings,  we  have  used  as  BIA 
the  highest  margin  alleged  in  the 
petition  for  the  same  class  or  kind  of 
merchandise.  The  comparison  that 
yielded  the  highest  margin  was  U.S. 
prices  derived  firom  IM-145  import 
statistics  to  constructed  value  for  cold- 
rolled  steel  and  U.S.  prices  derived  fi‘om 
IM-145  import  statistics  to  home  market 
prices  for  steel  plate. 

In  their  case  brief,  petitioners  urged 
the  Department  to  adhere  to  its 
preliminary  determination  and  apply  as 
BIA  the  hipest  margins  alleged  in  the 
petitions.  As  noted  above,  we  have  done 
so. 

United  States  Price  and  Foreign  Market 
Value 

We  calculated  USP  and  FMV  using 
the  methodologies  described  in  the 
preliminary  determinations. 

Currency  Conversion 

Petitioners  made  ciuroncy 
conversions  based  on  the  official 
exchange  rates  in  effect  during  the 
quarter  in  which  sales  to  the  United 
States  were  made,  as  certified  by  the 
Federal  Reserve  Bank. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel  and  steel 
plate  from  Italy  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  4, 
1993,  the  date  of  publication  of  our 
preliminary  determinations  in  the 
Federal  Raster.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  amoimt 
by  which  the  FMV  of  the  merchandise 


subject  to  these  investigations  exceeds 
the  U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  wili  remain  in 
efiect  imtil  further  notice.  The  average 
dumping  margins  are  as  follows:  Certain 
Cold-RoUed  Carbon  Steel  Flat  Products: 


ProducerAnanufacturer/exporter 

Margin 

perc^- 

age 

11 VA,  S  p  A  . 

50.15 

All  Othere . 

50.15 

Certain  Cut-to-Length  Cartxxi  Steel 
Plate: 

ILVA,  S.p  A . 

53.88 

AH  Othera . 

53.88 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(nlo  product  ***  shall  be 
subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  772(d)(l)P)  of  the  Act. 
Since  antidumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount. 

In  its  affirmative  final  determinations 
in  the  concurrent  coimtervailing  duty 
investigations  involving  sales  in  the 
United  States  of  cold-rolled  steel  and 
steel  plate  fium  Italy,  the  Department 
did  not  find  any  export  subsidies. 
Therefore,  we  did  not  need  to  make  any 
offset  to  the  antidumping  deposit  rates. 

me  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determinations.  The  ITC  will 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to.  the  U.S.  industry  no  later  than 
45  days  after  our  final  determinations. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated;  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  SeCretaiy  for  Import 
Administration. 

(FR  Doc.  93-15619  Filed  7-6-93;  8:45  am) 
BILLMQ  CODE  3610-D8-P 
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Final  Detannlnatlona  of  Sales  at  Lass 
Than  Fair  Valus:  Certain  Hot-RoUsd 
CartXM)  Staal  Flat  Products,  Csrtain 
Coid-Flollad  Carbon  Stsal  Flat 
Products,  and  Csrtain  Corrosion- 
Resistant  Carbon  Steal  Flat  Products 
From  Japan 

AOENCV:  Impc^  Administration, 
Internationa  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  MFORMATION  COHTACT: 
Stephen  Jacques  or  James  Rice.  Office  of 
Agraements  Compliance,  Import 
Administration,  Intamation^  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  E)C  20230; 
telephone:  (202)  482-3434  or  (202)  482- 
3174,  respectively. 

Final  Determinatioa 

We  determine  that  imports  of  certain 
hot-rolled  carbon  steel  flat  products, 
certain  cold-rolled  carbon  steel  flat 
products,  and  certain  ccvrosion-resistant 
carbon  steel  flat  products  from  Japan  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  We  also  determine  that  critical 
circumstances  exist  with  respect  to 
certain  hot-rolled  carbon  steel  flat 
products  and  certain  corrosion-resistant 
carbon  steel  flat  products  from  Japan. 
Both  determinations  are  made  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  weighted-average  margins  are 
shown  in  the  "Suspension  of 
Liquidation”  section  of  this  notice. 

Case  History 

Since  the  issuance  of  our  notice  of 
preliminary  determinations  and 
postponement  of  final  determinations 
(58  ra  7103  (February  4, 1993)),  the 
following  events  have  occurred: 

We  received  responses  to  the  Section 
D  Cost  of  Production/Constructed  Value 
(COP/CV)  questionnaires  from  Nippon 
Steel  Corporation  (Nippon)  and 
Steel  Corporation  (NIGC)  on  February 
26,  and  March  1, 1993  respectively.  On 
February  17, 1993,  Kawas^  Steel 
Corporation  (Kawasaki)  informed  the 
Department  that  it  would  not  be 
responding  to  the  Section  D 
Questionnaire.  On  March  5,  and  March 
4, 1993,  we  issued  supplemental 
Section  D  questionnaires  to  Nippon  and 
NKK  respectively.  Both  respondents 
submitted  their  responses  to  these 
supplemental  cost  quesdbnnaires  in 
Man±  1993 

Verification  of  Nippon’s  and  NKK’s 
responses  to  the  Department’s 


questionnaires  regarding  sales 
information  took  place  in  Japan  during 
Mardi  of  1993.  Verification  of  Nippon’s 
and  NKK’s  responses  to  the 
Department’s  questionnaires  regarding 
cost  of  production  (COP)  information 
took  place  in  Japan  during  March  and 
April  of  1993,  respectively. 

We  issued  a  notice  of  Amendment  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
frmn  Japan  (58  FR  21444  (April  21, 

1993))  and  a  notice  of  CcMre^on  of 
Amendment  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  From  Japan  (58  FR 
29385  (May  20, 1993). 

On  April  26, 1993,  the  petitioners 
alleged  that  "critical  circumstances” 
exist  with  respect  to  imports  of  hot- 
rolled  carbon  steel  flat  products,  cold- 
rolled  carbon  steel  flat  products,  and 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  We  issued  a  notice 
of  Preliminary  D^erminations  of 
Critical  Circumstances:  Certain  Hot- 
Rolled,  Cold-Rolled,  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  Japan,  58  FR  31503,  on  June  3. 
1993.  For  further  discussion  of  this 
issue  please  see  the  section  in  this 
notice  on  Critical  Circumstances  and 
Appendix  n  to  the  Final  Determination 
of  &les  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  published  concurrently 
with  this  notice. 

We  received  requests  for  a  public 
hearing  from  Nippon  on  February  5, 

1993  and  from  Nibc  and  petitioners  on 
February  12, 1993.  Nippon,  NKK  and 
petitioners  filed  case  briefs  on  May  19, 
1993.  Nippon.  NKK,  Kawasaki, 
Sumitomo  Metal  Industries  (Sumitomo) 
and  petitioners  filed  rebuttal  briefs  on 
May  24. 1993.  A  public  hearing  was 
held  on  May  26. 1993. 

Scope  of  Investigation 

The  products  covered  by  these 
investigations  constitute  tmee  separate 
"classes  or  kinds”  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products  (hot-rolled  steel),  certain  cold- 
rolied  carbon  steel  flat  products  (cold- 
rolled  steel),  and  certain  corrosion- 
resistant  ca^n  steel  flat  products 
(corrosion-resistant  steel).  The  foil 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 


being  published  concnirrently  with  this 
notic». 

Period  of  Investigation 

The  period  of  investigation  (PCH)  is 
January  1, 1992,  throu^  Jrme  30, 1992. 

Such  or  Similar  Comparisons 

We  have  cietermined  that  each  of  the 
classes  or  kinds  of  products  covered  by 
these  investigations  also  constitutes  a 
single  category  of  such  cn  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidiunping  duty  questionnaire, 
which  is  on  file  in  room  B-099  of  the 
main  building  of  the  Department  of 
Conunerce.  NKK  requested  that  the  high 
carbon  steel  categcny  be  divided  into 
two  separate  sub^tegories.  We  did  not 
agree  to  NKK’s  categorization  of  high 
carbon  steel  and  therefore  the 
Department  is  not  subdividing  the 
category  for  comparison  purposes.  For  a 
discussion  of  our  treatment  of  this  issue 
please  see  the  Comments  sechon  of  this 
notic:e. 

Both  NKK  and  Nippon  sold  sacxmdary 
merchandise  in  the  home  market  during 
the  period  of  investigaticm.  We  excluded 
these  sales  from  our  margin  analysis 
bec:ause  these  sales  were  insignificant 
For  a  discussion  of  our  treatment  on  this 
issue,  see  Appendix  II  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Prcxlucts  from  Argentina. 

Nippon  reported  four  U.S.  control 
numbers  (CONNUMUs)  with  duplicate 
CONNUMUs  in  the  prcniuct 
concordance  databaM  matched  to 
diflerent  home  market  control  ntunbers 
(CONNUMHs).  We  examined  the  costs 
attributed  to  the  physical  diflerences  in 
merchandise  between  the  U.S.  and  - 
home  market  products  fm*  each 
duplicate  listing.  For  comparison 
purposes  we  usi^  the  match  with  the 
smallest  cost  differential. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
hot-rolled  steel,  certain  cold-rolled  steel, 
and  certain  corrosion-resistant  steel 
from  Japan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price” 
and  “Foreign  Market  Value”  sections  of 
this  notice. 

As  detailed  in  the  preliminary 
determinations  in  these  investigations 
(58  FR  7103,  February  4, 1993), 
Sumitomo  withdrewdts  information 
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from  the  record.  In  addition,  Kawasaki 
refused  to  respond  to  the  Department’s 
COP/CV  questionnaire.  Therefore,  in 
accordance  with  section  776(c)  of  the 
Act,  we  based  our  final  determination 
margins  for  these  two  respondents  on 
the  best  information  available  (BIA). 
Because  we  consider  Kawasaki  and 
Sumitomo  to  be  non-responsive  we  are 
applying  an  uncooperative  overall  BIA 
rate  to  Imth  respondents.  As  BIA  we 
have  used  the  higher  of:  (1)  The  highest 
calculated  rate  for  any  other  firm  for  the 
same  class  or  kind  of  merchandise  from 
Japan,  or  (2)  the  highest  rate  in  the 
petition  for  the  same  class  or  kind  of 
merchandise  from  Japan. 

Nippon  incorrectly  reported  the 
strength  classification  of  certain  sales  of 
hot-rolled  steel  and  cold-rolled  steel  in 
both  the  U.S.  and  home  markets. 
Therefore,  in  accordance  with  section 
776(c)  of  the  Act  we  have  assigned  a 
BIA  rate  to  all  U.S.  sales  affected  by  the 
incorrect  strength  categorization,  lliis 
misclassification  afiected  all  Nippon’s 
sales  of  hot-rolled  steel  in  the  United 
States.  Therefore,  we  have  applied  an 
overall  BIA  rate  to  these  sales.  Because 
Nippon  has  substantially  cooperated 
with  the  Department  throughout  this 
investigation  we  used  as  BIA  the  higher 
of:  (1)  The  highest  calculated  rate  for 
any  other  firm  for  this  class  or  kind  of 
merchandise  firom  Japan,  or  (2)  the 
average  petition  rate  for  the  same  class 
or  kind  of  merchandise  from  Japan.  For 
cold-rolled  merchandise  this  pattern  of 
misclassification  afiected  only  a  specific 
portion  of  Nippon’s  U.S.  sales.  As 
partial  BIA  we  applied  the  higher  of: 
The  highest  non-e^rrant  transaction 
margin  calculated  for  Nippon  from 
among  the  sales  of  cold-rolled  steel 
where  we  were  able  to  calculate  a 
margin,  or  the  average  of  the  rates  in  the 
petition  for  that  class  or  kind  of 
merchandise  firom  Japan.  For  a  more 
detailed  discussion  of  this  issue  please 
see  the  Department’s  Position  to 
Comment  9. 

NKK  and  Nippon  have  reported  sales 
of  the  subject  merchandise  to  related 
parties  in  the  home  market.  The 
Department’s  methodology  for 
determining  whether  or  not  to  include 
these  transactions  in  our  calculations  of 
FMV  is  discussed  in  Appendix  n  to  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  published  concurrently  with 
this  notice. 

As  explained  in  the  narrative  portion 
of  Nippon’s  questionnaire  response, 
Nippon  also  reported  sales  to  related 
parties  in  the  United  States.  Although 
we  did  not  clearly  address  this  issue  in 
a  deficiency  letter  to  Nippon,  neither 


the  statute  nor  the  regulations 
contemplate  reliance  upon  U.S.  sales  to 
related  parties.  Thus,  we  have  not  used 
these  smes  in  our  less  than  fair  value 
calculations.  Rather,  for  these  sales,  we 
applied  the  weighted-average  margin 
calculated  for  Nippon  for  all  other  sales 
of  the  appropriate  class  or  kind  of 
merchandise. 

As  explained  in  the  narrative  portion 
of  Nippon’s  questionnaire  response, 
Nippon  inappropriately  included  level 
of  trade  in  me  model  match  hierarchy 
for  purposes  of  creating  the  concordance 
database.  Although  we  did  not  address 
this  issue  in  our  deficiency  letter  to 
Nippon,  we  examined  Nippon’s 
methodology  and  determined  that  for 
certain  U.S.  transactions  it  res\ilted  in 
difiarent  model  matches  than  would 
have  resulted  had  Nippon  applied  the 
Department’s  matching  criteria.  For  all 
U.S.  sales  that  were  afiected  by  the 
inappropriate  methodology  we  applied 
the  wei^ted-average  margin  calculated 
for  Nippon  for  all  other  sales  of  that 
class  or  kind  of  merchandise.  For  a  more 
detailed  discussion  of  this  issue  please 
see  the  comment  section  of  this  notice. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determinations,  with  the 
following  exceptions: 

A.  NKK 

1.  We  adjusted  USP  for  NKK’s 
consumption  taxes  paid  in  the  home 
market.  See  Concurrence  Memorandum. 

2.  We  deducted  interest  revenue  from 
U.S.  direct  selling  expenses.  See 
Concurrence  Memorandvun. 

B.  Nippon 

1.  We  adjusted  USP  for  Nippon’s 
consumption  taxes  paid  in  the  home 
market.  See  Concurrence  Memorandum. 

2.  We  included  indirect  selling 
expenses  incurred  in  Japan  and  &e 
United  States  for  U.S.  purchase  price 
sales  in  the  ofiset  to  U.S.  price  for  home 
market  commissions.  See  Concurrence 
Memorandum. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determinations,  with  the 
following  exceptions: 

A.  NKK 

1.  We  have  deducted  interest  revenue 
firom  home  market  direct  selling 
expenses.  See  Concurrence 
Memorandum. 

2.  We  have  treated  post-sale 
warehousing  as  a  dir^  selling  expense. 
See  Concurrence  Memorandum. 


3.  We  have  treated  warranty  expenses 
as  an  indirect  selling  er^nse.  See 
Concurrence  Memorandum. 

4.  We  have  treated  technical  services 
as  an  indirect  selling  emense.  See 
Concurrence  Memorandum. 

B.  Nippon 

1.  We  adjusted  the  reported  home 
market  inland  fireight  expenses  for 
difierences  we  foimd  at  verification.  See 
Nippon  Verification  Report. 

2.  For  one  related  manufacturer  we 
disallowed  the  claimed  home  market 
warranty,  credit,  fireight,  and  packing 
expenses.  See  Concurrence 
Memorandum. 

3.  For  the  same  related  maniifacturer 
we  adjusted  the  amo\mt  of  home  market 
rebates  for  differences  found  at 
verification.  See  Concurrence 
Memorandum. 

4.  For  a  second  related  manufacturer 
we  disallowed  warranty  expenses.  See 
Concurrence  Memorandum. 

5.  For  the  same  related  manufacturer 
we  increased  the  gross  imit  price  to 
account  for  payments  received  by  that 
manufacturer  firom  customers.  Sm 
Concurrence  Memorandum. 

Cost  of  Production 

Based  on  petitioners’  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act.  we  investigated  whether  Kawasaki 
(for  corrosion-resistant  steel),  Nippon 
(for  both  hot-rolled  steel  and  corrosion- 
resi.stant  steel)  and  NKK  (for  cold-rolled 
steel)  had  home  market  sales  that  were 
made  at  less  than  their  COP.  Because  we 
are  applying  total  uncooperative  BIA  for 
Kawasaki  (see  Fair  Value  Comparison 
section,  above,)  we  did  not  conduct  an 
analysis  of  whether  Kawasaki  had  home 
market  sales  at  less  than  COP. 

If  over  90  percent  of  a  respondent’s 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondents’  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  a  respondent’s  sales  were  at 
prices  above  the  COP,  and  such  sales 
were  made  over  an  extended  period  of 
time,  we  disregarded  only  the  below- 
cost  sales. 

In  order  to  establish  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP. 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  more  months,  then  the  below 
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cost  sales  were  considered  to  have  beoi 
over  an  extraided  period  of  time. 

Where  we  founa  that  more  than  90 
percent  of  the  respcmdent’s  sales  were  at 
prices  helow  the  CX)P,  we  disregarded 
all  sales  for  that  model  and  calc^ated 
FMV  based  on  constructed  value  (CV). 

In  such  cases,  we  determined  that  the 
respondwt’s  below-cost  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  In  (Htler  to 
determine  whethw  home  marieet  prices 
were  above  the  CX^,  we  calculate  the 
CX)P  based  on  the  sum  of  the 
respondents’  cost  of  materials, 
fabrication,  general  expenses,  and 
packing. 

The  submitted  COP  data  was  relied 
upon,  except  in  the  following  instances 
where  the  costs  were  not  appropriately 
quantified  or  valued  as  detailed  in  the 
respective  concurrence  memoranda: 

A. NiaC 

1.  We  adjusted  the  reported  costs  of 
certain  base  products  to  account  for 
variances  not  reported  W  NKK. 

2.  We  recalculated  NIOC’s  general  and 
administrative  expenses  (G&A)  based  on 
the  unconsolidated  corporate  financial 
statements. 

3.  We  recalculated  interest  expense  to 
eliminate  the  efiect  of  long-term  interest 
income. 

4.  We  recalculated  profit  to  reflect 
adjustments  made  to  NKK’s  home 
maii^et  costs. 

B.  Nippon 

1.  We  recalculated  Nippon’s  reported 
general  and  administrative  (G&A)  rate 
based  on  Nippon’s  unconsolidat^ 
financial  statements. 

2.  We  disallowed  the  gain  on  the  sale 
of  land  to  a  subsidiary  as  an  ofiset  to 
(}&A  costs.  See  verification  report. 

3.  We  weight-averaged  Nippon’s  (?&A 
costs  and  costs  of  sales  (COS)  v«dth  its 
related  further  manufacturers’  G&A  and 
(XDS,  respectively,  while  ensuring  that 
this  recalculation  would  not  douUe- 
coimt  CX)S  for  steel  product  sales  from 
Nippon  to  its  related  manufacturers. 

4.  We  increased  Nippon’s 
manufacturing  costs  to  account  for 
transactions  l^ween  related  parties  not 
considered  to  be  at  arms-length. 

In  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act,  we  included  in 
CV  the  greater  of  a  company’s  reported 
general  expenses,  adjusted  as  detailed 
above,  or  the  statutory  minimum  of  10 
percent  of  cost  of  manufactiue  (COM). 
For  profit,  we  used  the  higher  of  the 
actii^  profit  earned  in  the  home  market 
on  the  class  or  kind  of  merchandise,  or 
the  statutory  minimum  of  eight  percent 
of  the  sum  of  COM  and  general 
expenses.  We  recalculated  the  wei^ted- 


average  profit  from  the  adjusted  bmne 
market  net  sales  prices  and  COPs.  See 
section  773(e)(l)(BKii)  of  the  Act. 

Currency  Conversion 

We  used  official  certified  rates  of 
exchange,  as  furnished  by  the  Federal 
Reserve  ELank  of  New  Yoidt,  for  the  PCX. 

Critical  Circumstances 

In  accordance  with  section  735(a)(3) 
of  the  Act,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  from  Japan  of  certain  hot-rolled 
ana  cold-roll^  carbon  steel  flat 
products  produced  by  Sumitomo  and 
certain  corrosion-resistant  carbon  steel 
flat  products  produced  by  Kawasaki. 

For  our  preliminary  determinations 
we  used  U.S.  Import  Statistics  (IM-145) 
coimtiy-wide  data.  However,  the  bases 
for  our  final  critical  circumstances 
determinations  are  different  than  those 
used  in  our  preliminary  critical 
circumstances  determinatioiu.  For  a 
discussion  of  the  bases  for  our  final 
determination  regarding  critical 
circumstances,  please  see  Appendix  n 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  fitxn 
Argentina,  publi^ed  concurrently  with 
this  notice.  For  these  final 
determinations  we  used  company- 
specific  data  submitted  by  Nippon  (for 
corrosion-resistant  steel  and  W-roUed 
steel)  and  NKK  (for  both  hot-rolled  and 
cold-rolled  steel).  No  other  company- 
specific  data  was  submitted.  We  used 
U.S.  import  data  (IM-145)  for  Nippon 
(cold-rolled  steel). 

The  Departm^it  has  determined  that 
critical  circumstances  do  not  exist  with 
regard  to  Nippon’s  shipments  of  hot- 
rolled.  cold-rolled,  and  corrosion- 
resistant  steel,  and  NKK’s  shipments  of 
hot-rolled  and  cold-rolled  steel.  Because 
the  data  examined  indicated  that 
imports  of  ffiose  products  did  hot 
increase  by  at  least  15  percent  and 
therefore,  were  not  massive,  we  do  not 
need  to  address  the  question  of  whether 
the  importers  of  those  products  knew,  or 
should  have  known,  that  the  products 
were  being  sold  at  less  than  fair  value. 

Because  Kawasaki  and  Sumitomo 
refused  to  participate  in  these 
investigations,  and  because  import 
statistics  do  not  permit  an  analysis  that 
we  could  reasonably  apply  to  these  two 
respondents,  we  assume,  as  BIA,  that 
their  shipments  of  hot-rolled  steel  and 
cold-rolled  steel  have  been  massive 
since  the  filing  of  the  petition. 

To  determine  whether  the  importers 
of  hot-rolled  steel  and  cold-rolled  steel 
produced  by  Sumitomo  and  corrosion- 
resistant  steel  produced  by  Kawasaki 
knew,  or  should  have  known,  that  the 


products  were  being  sold  at  less  than 
fair  value,  we  first  considered  the 
margins  in  these  investigations.  We  do 
not  know  the  percentages  of  imports 
constituting  pxnchase  price  or  exporter’s 
sales  price  transactions,  respectively. 
Therefore,  we  have  no  way  of 
calculating  a  weighted-average 
benchmark  and  we  must  assume  as  BIA 
that  the  appropriate  bmichmark  is  15 
percent.  B^use  the  BIA  margins  for 
these  two  respondents  for  these  fiiud 
determinations  are  above  the  15  pwcent 
benchmark,  we  determine  that 
importers  of  hot-rolled  and  cold-rolled 
steel  from  Japan  prodiiced  by 
Sumitomo,  and  importers  of  corrosion- 
resistant  steel  from  Japan  produced  by 
Kawasaki  knew,  or  should  have  known, 
that  prices  were  below  fair  value. 
Therefore,  we  determine  that  critical 
circumstances  do  exist  with  regard  to 
Sumitomo’s  exports  of  hot-rolL^  and 
cold-rolled  steel  from  Japan,  and 
Kawasaki’s  exports  of  corrosion- 
resistant  steel  from  Japan. 

Interested  Party  Comments 
Nippon 

Comment  1:  Nippon  contends  that  the 
Department’s  choice  of  partial  best 
information  available  (BIA)  ignored  its 
own  requirement  to  distinguish  between 
cooperative  and  non-cooperative 
resp<mdents  in  the  application  of  BIA. 
Nippcm  argues  that  the  Department  uses 
BIA  as  an  incentive  frv  respondmits  to 
cooperate  vdth  an  investigation.  Nippon 
contends  that  despite  its  recmd  of  foil 
cooperation,  the  Department  applied  as 
BIA  against  Nippon  a  rate  that  was 
virtually  the  hipest  it  was  legally 
authorized  to  apply  against  any 
respondent.  Nippcm  argues  that  a  mme 
appropriate  methcxioiogy  would  have 
been  to  establish  a  BIA  rate  equal  to  the 
average  of  the  transaction  margins  the 
Department  was  able  to  calculate  based 
on  Nippon’s  data. 

Department  Position:  In  deciding 
what  to  use  as  best  information 
available,  the  Department’s  regulations 
provide  that  the  Department  may  take 
into  account  whether  a  party  refoses  to 
provide  requested  information  (See  19 
CFR  353.37(b)).  Thus,  the  Department 
must  determine,  on  a  case-by-<»se  basis, 
what  the  best  information  available  is 
for  either  overall  or  partial  BIA.  For  an 
explanation  of  the  BIA  used  in  these 
final  determinations,  please  see  the 
section  on  Fair  Value  Compariscms,  USP 
and  FMV  in  this  notice. 

Comment  2:  Nippon  contends  that  the 
Department  shoulc!  not  have  penahzed 
Nippon  for  incorporating  level  of  trade 
into  the  product  matching  hierarchy. 
Nippon  asserts  that  it  reasonably 


Fedmal  Regigter  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


37157 


interpreted  the  Department’s 
questionnaire  and  related  materials  as 
creating  a  hierardry  for  selecting 
product  matches  where  difiwent  levels 
of  trade  are  involved.  In  addition, 

Nippon  claims  that  it  described  in  its 
response  the  methodology  it  used  and 
the  Departmmit  never  indicated  any 
reservations  concerning  Nippon’s 
methodology  in  its  deficiency  request, 
or  otherwise,  imtil  the  prelimina^ 
determinations. 

Nippon  further  notes  that  since  the 
preliminary  determinations,  it  has 
attempted  to  provide  the  Department 
with  a  new  product  concordance  tape 
based  on  the  level  of  trade  approach 
outlined  by  the  Department  in  its 
preliminary  determinations,  but  the 
Department  has  refused  to  accept  new 
pitmuct  concordances.  Nippon  claims 
that  it  submitted  a  printout  of  the 
revised  product  concordance  prior  to 
verification  so  that  the  Department 
would  have  all  necessary  information 
upon  which  it  could  caloilate  an  actual 
margin. 

Nippon  contends  that  because  the 
matching  methodology  was  verified,  any 
use  of  BIA  would  be  inappropriate  for 
the  final  determinations,  reg^less  of 
the  level  of  trade  methodology  the 
D^artment  adopts. 

Finally.  Nippon  goes  on  to  note  that 
the  statute  declares  that  the  Department 
may  apply  BIA  where  a  respondent 
"refuses  or  is  unable’’  to  provide 
requested  information  in  a  timely 
manner,  citing  Olympic  Adhesives,  Inc. 
V.  United  States.  899  F.2d  1565, 1573- 
74  (Fed.  Qr.  1990),  Nippon  states  the 
Department  is  proMbit^  from  using 
BIA  in  this  case  because  Nippon  neither 
“refused’’  nor  "was  unable’’  to  provide 
requested  information  in  a  timely 
manner.  Nippon  further  asserts  that 
there  must  be  clear  and  adequate 
communication  between  the 
Department  and  the  respondent 
regarding  the  information  the 
respondent  is  expected  to  provide  to  the 
Department.  Nippon  contends  such 
commimication  is  absent  in  this 
investigation. 

Petitioners  assert  that  the  Department 
should  use  BIA  for  unmatched  sales 
resulting  from  Nippon’s  invalid 
incorporation  of  level  of  trade  (LOT)  in 
its  model  match  concordance. 
Petitioners  argue  that  Nippon  should 
have  followed  the  statute  and 
Department  practice  for  its  model  match 
concordance  methodology. 

Petitioners  note  that  matches 
identified  by  Nippon  as  that  were  not 
affected  by  the  LOT  error  in  the 
concordance  and  new  matches  where 
the  LOT  was  removed  do  not  appear  on 
Nippon’s  concordance  tape  and  the 


Department  does  not  have  diffarence  in 
merchandise  information  for  these 
products.  For  the  new  matches. 
Petitioners  contend  that  the  Department 
should  use  the  highest  non-aberrant 
dumping  margin  for  any  sale. 

Department  Position:  We  note  that 
Nippon  informed  the  Department  in  the 
narrative  portion  of  the  questionnaire 
response  that  it  had  included  level  of 
trade  in  the  model  match  criteria  for 
purposes  of  creating  the  concordance 
database  and  that  we  did  not  address 
this  issue  in  any  deficiency  letter  to  the 
respondent.  Accordingly,  we  did  not 
resort  to  the  use  of  BL\.  Nippon  was 
able  to  identify  which  report 
CONNUM  matches  would  have 
remained  the  same  had  Nippon  matched 
CXDNNUMs  based  on  the  Ifopartment’s 
methodology.  Since  all  hot-rolled  steel 
and  cold-roUed  steel  matches  would 
have  remained  the  same,  we  have  used 
all  sales,  where  appropriate,  of  hot- 
rolled  steel  and  all  sales,  where 
appropriate  of  cold-rolled  steel  in  our 
LTTFV  calculations.  For  corrosion- 
resistant  steel  we  note  that  not  all 
matches  would  have  been  the  same  had 
Nippon  applied  our  methodology.  Since 
Nippon  was  able  to  identify  which 
corrosion-resistant  concordance 
matches  would  have  been  the  same  as 
currently  reported,  we  have  included  all 
sales  of  those  products  in  our  LTFV 
analysis.  For  the  remaining  sales  (sales 
which  would  have  been  matched 
differently)  we  have  applied  the 
weighted-average  margin  calculated  for 
all  other  sales  for  Nippon. 

Comment  3:  Nippon  contends  that  the 
Department  should  have  used  an  arm’s- 
length  test  only  for  resellers  controlled 
by  Nippon.  Nippon  asserts  that  the 
arm’s  length  methodology  was  flawed 
since  the  Department  applied  the  test 
against  several  minority-owned  trading 
companies  that  were  not  controlled  by 
Nippon.  Nippon  argues  the  Department 
should  have  treated  as  “related"  only 
those  companies  legally  controlled  by 
Nippon  or  where  there  was  some  other 
objective  indication  of  a  control 
relationship  between  the  two 
companies. 

Nippon  claims  that  its  sales  pricing 
process  to  trading  companies  is  the 
same  whether  a  sale  is  made  to  an 
unrelated  trading  company  or  a  related 
trading  company.  Nippon  states  that  the 
Department’s  presumption  that  related 
trading  companies  are  manipulated  by 
Nippon  improperly  disregards  Japanese 
antitrust  and  tax  laws. 

Petitioners  contend  that  the 
Department  should  not  revise  its  arm’s- 
length  test  for  related  party  transactions. 
Petitioners  state  the  Department  is 
obligated  by  law  to  ensure  the  price 


comparability  of  all  sales  between 
"related  persons’’  when  there  is  any 
stock  ownership  and  that  the 
Department  properly  analyzed  the  price 
comparability  of  resellers  related  to 
Nippon  with  a  five  percent  or  greater 
share  ownership.  Petitioners  contend 
that  the  five  percent  threshold  for 
companies  is  an  objective  test  based  on 
a  long  line  of  Department  precedent 
Department  Position:  Pursuant  to  its 
regulations  and  precedent,  the 
Department  conducted  an  "arm’s 
length’’  analysis  of  sales  between 
Nippon  and  companies  in  which 
Nippon  owns  more  than  5%  share 
interest  to  determine  whether  those 
sales  were  comparable  to  sales  to 
unrelated  parties.  See  19  CFR  353.45(a) 
(requiring  Commerce  to  examine  selling 
prices  from  exporter  to  persons  related 
per  section  771(13)  of  the  Act);  section 
771(13)  of  the  Act  (19  U.S.C.  1677(13)) 
(defining  "related"  person  as  one  in 
which  the  exporter  owns  any  interest). 
Where  the  ownership  interest  between 
parties  is  less  than  5  percent.  Commerce 
will  not  consider  those  parties  related. 
See,  e.g..  Certain  Forged  Steel 
Crankshafts  from  Japan.  52  FR  36984, 
36985  (1987)  (parties  not  related  if 
ownership  interest  less  than  5%); 
Portland  Hydraulic  Cement  from  Japan. 
48  FR  41059, 41061  (1983)  (practice  of 
Commerce  Department  is  not  to  . 
consider  parties  related  where  less  than 
5%  interest  is  owned). 

Nippon  asserts  that  Commerce  may 
only  look  for  price  mai^ulation  where 
there  is  actual  control.  Ine 
Department’s  regulations  and  precedent 
make  clear,  however,  that  it  is 
concerned  with  the  possibility  of  price 
manipulation  by  the  respondent  with 
related  parties.  See.  e.g..  Cellular  Mobile 
Telephones  and  Subassemblies  from 
Japan.  54  FR  48011,  48015  (1989).  Five 
percent  stock  ownership  is  an 
appropriate  indicator  of  such 
possibility.  Moreover,  Nippon’s  position 
is  paradoxical,  as  it  would  require  the 
Department  to  find  actual  control  or 
price  manipulation  before  it  may 
conduct  its  arm’s-length  analysis. 

Nippon’s  claim  that  it  uses  the  same 
sales  process  for  both  related  and 
imrelated  companies  is  partly  irrelevant 
and  partly  conclusory.  Insofar  as 
Nippon  meant  that  the  formal  sales 
procedures  are  identical,  the  statement 
is  irrelevant.  Formal  procedures  are 
meaningless  if  they  result  in  differential 
treatment  of  related  and  unrelated 
resellers.  If  Nippon  meant  that  its 
commissions  between  related  and 
vmrelated  resellers  are  comparable,  its 
statement  attempts  to  assert  the  very  fact 
that  Commerce’s  arm’s-length  analysis 
is  meant  to  determine.  As  such  it  has  no 
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bearing  on  the  propriety  of  the 
Department’s  application  of  the 
analysis. 

Finally,  it  is  irrelevant  for  purposes  of 
U.S.  antidumping  law  that  price 
manipulation  between  Nippon  and  its 
relat^  resellers  would  be  contrary  both 
to  Japanese  antitrust  laws  and  to 
Nippon’s  recognized  Japanese  tax 
liaoilities.  Japanese  official  definitions 
of  arm’s-len^  transactions  are  only 
meaningful  in  the  context  of  Japanese 
domestic  law.  The  logic  of  Nippon’s 
assertion  requires  U.S.  officials  to  accept 
Japanese  official  findings  of  fact  and 
Japanese  law  in  applying  U.S.  trade  law. 

is  clearly  untenable,  without 
precedent  in  international  or  domestic 
law.  There  is  no  requirement  that  U.S. 
antidmnping  practice  conform  to 
Japanese  antitrust  laws  or  policies 
which  have  entirely  different  purposes 
and  standards. 

Comment  4:  Nippon  contends  that  the 
Department  improperly  included  sales 
outside  the  ordinal  course  of  trade 
(overroll  production)  in  the  arm’s-length 
test  and  the  LTFV  margin  calculation. 
Nippon  states  that  these  sales  were 
clearly  mariced,  in  accordance  with  the 
field  format  instruction  provided  by  the 
Department,  as  outside  tne  ordinary 
course  of  trade  on  Nippon’s  data 
submissions  to  the  Department. 

'  Nippon  asserts  that  when  determining 
whetner  particular  sales  are  made  in  the 
"ordinary  course  of  trade’’  the 
Department  examines  several  factors:  (1) 
Relative  quantities,  (2)  prices  compared 
to  all  other  home  market  sales  and  (3) 
the  chaimels  of  trade  for  these  sales. 
Nippon  contends  that  these  sales  are 
made  through  totally  different  channels 
of  trade  and  marketed  by  different 
divisions  within  Nippon;  and  they  are 
sold  in  dramatically  smaller  quantities 
and  at  prices  that  are  dramatically  lower 
than  sales  made  in  the  ordinary  course 
of  trade.  Nippon  contends  that  the 
Department  examined  the  bases  for 
Nippon’s  claim  that  these  products  are 
outside  the  ordinary  course  of  trade  at 
verification  and  that  the  Department 
noted  this  fact  in  its  sales  verification 
report.  Nippon  argues  that  the  results  of 
the  price  comparison  are  meaningful 
only  if  the  pr(^ucts  are  comparable. 
Nippon  contends,  therefore,  that  these 
sales  should  have  been  excluded  from 
the  analysis  since  they  are  not 
comparable  to  sales  made  in  the 
ordina^  course  of  trade. 

Petitioners  agree  with  Nippon  that  the 
Department  may  not  conduct  an  arm’s 
length  or  base  foreign  market  value  on 
sales  outside  the  ordinary  course  of 
trade.  Petitioners  contend  that  the 
Department  should  look  at  the  following 
factors  when  determining  whether  the 


home  market  sales  are  in  the  ordinary 
course  of  trade:  frequency  of  sales, 
quantities  of  sale,  price  comparisons, 
profit  margins  on  Uie  sales,  and 
respondent’s  own  categorization  of  the 
products. 

Department  Position:  The  Department 
has  determined  not  to  include  ^es  of 
"overroll’*  production  in  the  arm’s 
length  test  W  related  resellers,  the 
calculation  of  FMV,  and  in  the  CXDP  test 
for  the  purposes  of  these  investigations. 

In  order  to  make  the  most  accurate  sales 
comparisons,  we  are  comparing  sales  of 
prime  products  to  only  sales  of  prime 
products.  For  purposes  of  the 
administrative  redews,  the  Department 
will  consider  whether  overrun  or 
"overroU"  production  is  equivalent  to 
prime  production  if  it  is  not  sold 
outside  the  ordinary  course  of  trade. 
Comment  5*  Nippon  notes  that  in  the 
Preliminary  Determinations,  the 
Department  compared  the  wei^t* 
averaged  total  smes  for  each  related 
trading  company  to  total  sales  to 
unrelated  parties  of  identical 
merchandise  and  then  calculated  an 
average  related-to-unrelated  price  ratio 
for  each  related  reseller.  The 
Department  excluded  related  party  sales 
from  Nippon’s  home  market  database 
when  the  trading  company-specific  ratio 
was  less  than  99.5  percent.  Nippon 
contends  that  the  standard  of  99.5 
percent  is  arbitrary  and  unreasonable, 
and  carmot  be  justified  by  any 
commercial  realities.  Nippon  argues  that 
the  regulations  instruct  the  Department 
to  determine  whether  the  related  party 
prices  are  “comparable"  to  unrelated 
prices,  not  whetner  thev  are  higher. 
According  to  Nippon,  the 
imreasonwleness  of  the  standard  is 
shown  by  the  fact  that  Nippon 
conducted  the  related  party  tests  on 
\mrelated  parties  in  wffich  a  number  of 
unrelated  parties  did  not  pass  the  test. 
Nippon  argues  that  the  Department 
should  adopt  a  range  of  plus  or  minus 
five  percent  for  the  comparison  of 
related  party  prices  to  unrelated  party 
prices. 

Petitioners  assert  that  Nippon’s 
arguments  for  raising  the  price  margin 
th^hold  by  a  factor  of  ten  times  (0.5 
percent  to  5.0  percent)  are  unpersuasive. 
Petitioners  contend  that  Nippon’s 
argument  that  certain  unrelated  parties 
failed  the  test  is  not  relevant  since  the 
test  examines  whether  the  transactions 
between  Nippon  and  the  related  party 
are  at  arm’s-length. 

Petitioners  contend  that  the  0.5 
percent  benchmark  used  hy  the 
Department  is  reasonable  and  consistent 
with  antidumping  practice  since  the 
benchmark  is  similar  to  the  0.5  percent 
used  to  establish  when  dumping 


margins  are  to  be  disregarded  as  de 
minimis.  Consequently,  petitioners  urge 
the  Department  to  maintain  the  0.5 
percent  benchmark  for  the  arm’s-length 
lest. 

Department  Position:  We  disagree 
with  Nippon  that  the  Department’s 
arm’s  length  test  is  arbitrary  and 
uiueasonable  because  it  fails  to  take  into 
account  whether  ffie  related  customers’ 
weighted-average  price  is  below  the 
imrelated  customers’  weighted-average 
price  hy  an  ammmt  that  is  within  an 
accept^  range  of  variability  found  in 
the  related  prices.  Because  of  the 
Department’s  inherent  and  well  founded 
reluctance  to  rely  on  prices  between 
related  parties  in  its  analysis,  the 
Department’s  test  has  always  been 
"strict"  and  arguably  difficult  to  pass. 
Nippon,  however,  need  not  pass  this 
test  in  order  to  allow  the  Department  to 
apply  its  less  them  fair  value  analysis. 
Nippon  could  have  simply  reported  all 
sales  in  Japan  to  the  first  unrelated 
customer,  obviating  the  need  to  perform 
the  arm’s  length  test.  However,  Nippon 
failed  to  report  such  sales  and, 
consequently,  contests  the  use  of 
standees  wmch  have  consistently  been 
used  by  the  Department  in  its  arm’s 
length  test  in  LTFV  investigations.  The 
use  of  the  0.5  percent  benchmark  for  the 
arm’s  length  test  is  reasonable  and  has 
been  applied  in  all  of  these 
investigations.  Please  see  Appendix  n  to 
the  Final  Determination  of  ^les  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  firom 
Argentina,  published  concurrently  with 
this  notice. 

Comment  6:  Nippon  contends  that  the 
Department  had  no  legal  or  factual  basis 
to  treat  Nippon  and  tluee  related 
manufacturers  as  a  single  economic 
unit.  Nippon  states  that  the  basis  of  the 
decision  to  collapse  related 
manufacturers  with  Nippon  was 
contained  in  a  Department 
memorandum  dated  November  6, 1992 
which  stated  the  Department’s  practice 
to  “collapse  related  parties  where  there 
is  a  strong  possibility  of  price 
manipulation."  Nippon  states  that  the 
Department’s  memorandum  is 
consistent  with  prior  practice  but  that 
the  Department  ignored  its  ovm 
standard  in  reaching  its  decision  on  this 
case. 

Nippon  contends  that  the  Department 
based  its  conclusion  to  collapse  these 
companies  with  Nippon  on  little  more 
than  the  existence  of  a  non-controlling 
equity  interest  by  Nippon.  Nippon 
contends  that  the  presumption  that  a 
company  without  legal  control  can 
manipulate  the  prices  of  another 
company  is  clearly  contrary  to  well 
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established  U.S.  and  J^anese  tax  and 
antidumping  law. 

Nippon  contends  that  the  objective 
evidence  on  the  record  indicates  that 
the  day-to-day  management,  production 
and  marketing  operations  of  Nippon  and 
the  related  manxifacturers  are  wholly 
independent.  Nippon  also  argues  thk 
the  Department  never  asserted  that 
Nippon  had  “efiective  working  control” 
of  the  three  companies. 

Nippon  argues  that  the  Department’s 
decision  to  collapse  one  related 
manufacturer  with  Nippon  was  based 
on  the  argument  that  Nippon’s  partial 
ownership  “suggestls]  an  element  of 
control,  aiul  hence  the  possibility  of 
price  manipulation.”  Nippon  asserts 
that  this  standard  of  the  “suggestion”  of 
a  mere  “possibility”  of  control  is  not 
sufficient  to  colla^  two  companies 
under  the  Department’s  own  legal 
standard. 

Nippon  also  contends  that  the 
Department’s  decision  to  collapse  two 
other  related  manufactmers  was  based 
on  the  Department’s  misunder^anding 
of  the  equity  method  of  consolidating 
financial  statements.  Nippon  argues  that 
the  consolidated  financial  reporting  is 
used  only  to  provide  gross  performuice 
information  about  certain  companies 
affiliated  with  Nippon  and  does  not  in 
any  way  indicate  Nippon’s  control  over 
these  related  manufacturers. 
Accordingly,  Nippon  asserts  that  its  use 
of  the  equity  reporting  method  has  no 
bearing  on  the  question  whether  Nippon 
can  manipulate  the  related 
manufacturer’s  prices. 

Nippon  asserts  that  the  Department 
compelled  Nippon  to  collect  highly 
sensitive  data  ^m  its  related 
manufacturers  for  the  D^>artment’s 
questionnaire.  Nippon  cemtends  that 
under  Japanese  law,  Nippon  could  not 
compel  three  of  the  four  related 
manufacturers  to  provide  the  requeued 
price  and  sales  data  requested  by  the 
Department.  Furthminore,  under  neither 
U.S.  nor  Japanese  law  are  minority 
shareholders  permitted  access  to  Uie 
type  of  detailed,  product-specific  price 
and  cost  information  requested  by  the 
Department 

uepaitment  Position:  It  is  the 
Depeutment’s  long-standing  practice  to 
calculate  a  separate  dumping  margin  for 
each  manufacturer  or  exporter 
investigated.  This  case  presented  the 
situation  in  which  the  Department 
properly  “collapsed”  Nippon  and  its 
thrm  minority-owned  related 
companies  into  one  entity  for  purposes 
of  odculating  a  diunping  mar^  wh»e 
it  found  a  strong  possibility  of  price 
manipulation. 

Commerce  does  not  focus  only  on  the 
degree  of  voting  control  one  company 


may  have  avm  another  when 
determining  whether  to  collapse 
entities.  See  Nihon  Cement  Co.  v. 

United  States,  Slip  Op.  93-80  at  50  (Ct 
Int’l  Trade  May  25, 1993).  Moreover,  the 
decision  to  col^pse  related  enterprises 
is  not  “based  solely  on  the  extent  of 
their  financial  relationship.”  Cellrilar 
Mobile  Telephones  (CMTs)  and 
Subassemblies  from  Japan^  54  FR  48011, 
48015  (1989).  In  addition  to  these 
considerations,  the  Department  uses 
other  factors  in  determining  whether  to 
collapse  related  enterprises,  which 
include  whether:  (1)  The  companies  are 
closely  intertwined;  (2)  the  companies 
have  transactions  with  each  other;  (3) 
the  companies  have  similar  production 
equipment,  so  that  it  would  not  be 
necessary  to  retool  facilities  in  ordw  to 
change  either  entity’s  manufacturing 
priorities;  and  (4)  the  entities  are 
capable  of  manipulating  prices  or 
affecting  production  decisions,  through 
their  sales  and  production  efforts.  Ninon 
Cement.  Slip  Op.  93-80  at  50-51,  Final 
Determination  of  Sales  at  Less  Than  Fbir 
Value:  Steel  Wheels  fiom  Brazil,  54  FR 
8780, 8781  (1989);  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Granite  Products  fiom  Italy,  53  FR 
27187,  27189  (1988);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Granite  Products  fiom 
Spain.  53  FR  24335, 24337  (1988).  The 
Department  need  not  show  all  of  these 
factors  exist  in  order  to  collapse  related 
entities,  but  only  that  the  companies  are 
sufficiently  related  to  create  the 
possibility  of  price  manipulation.  Nihon 
Cement,  Slip  Op.  93-80  at  51-52;  cf. 
CMTs  from  Japan,  54  FR  at  48015 
(implying  that  not  all  these  factors  need 
be  used).  However,  although  the 
Department  need  not  meet  all  of  these 
requirements,  it  must  consider  all  of 
them.  Nihon  Cement,  No.  93-80,  slip 
op.  at  52;  cf.  Steel  Wheels  fiom  Brazil, 

54  FR  at  8781  (finding  some,  but  not  ail, 
of  these  factors);  Granite  from  Italy.  53 
FR  at  27189  (same);  Granite  from  Spain. 
53  FR  at  24337  (same). 

Having  considered  all  of  these  factors, 
the  Department  concluded  that  this  is 
one  of  those  “relatively  imusual 
situations,  whwe  the  type  and  degree  of 
the  rdationship  is  so  significant  that  we 
find  thne  is  a  strong  possibility  of  price 
manipulation.”  Final  DetMmination  of 
Sales  at  Less  Than  Fair  Value: 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  fiom  the  Federal  R^ublic  of 
Germany.  54  FR  18992, 19089  (1989). 

As  admitted  by  Nippon,  the  financial 
information  of  two  of  the  related 
companies  is  consolidated  in  Nippon’s 
financial  statement,  and  both  companies 


provide  Nippon  with  regular  financial 
reports.  Althou^  the  content  of  these 
reports  may  be  less  extensive  than  that 
provided  for  the  Department’s 
supplemental  questiennaire,  they 
provide  additional  evidence  that  the 
companies  are  closely  intertwined,  md 
that  they  have  a  financial  relationship. 
Additionally,  Nippon  is  a  substantial 
shareholder  in  each  of  the  related 
companies,  which  indicates  a  level  of 
voting  control  sufficient  to  affect  the 
three  companies’  production  and  price 
decisions.  Also.  Nippon  and  its  th^ 
minority-owned  companies  have 
substantial  transactions  between  them, 
which  seems  relevant  to  the  collapsing 
issue.  Also,  the  basic  production 
equipment  of  each  particular  product  is 
such  that  significant  retooling  of 
facilities  is  not  necessary  to  change 
manufacturing  priorities  between 
related  companies.  In  Commerce’s 


relative  ease. 

All  of  these  factors  shows  that  Nippon 
has  the  necessary  influence  over  its 
minority-owned  companies  to  be 
“capable  *  *  *  of  manipulating  prices 
or  affecting  production  decisions{.]” 
Nihon  Cement,  Slip  Op.  93-80,  slip  op. 
at  51  (emphasis  supplied).  Given  tw 
analysis,  it  is  the  Department’s 
judgment  that  these  relationships  are 
sufficiently  close  to  create  tiie  strong 
possibility  of  price  manipulation 
between  ffie  companies.  See 
Memorandum  for  Holly  A.  Kuga,  fiom 
Kathy  McNamara.  datM  November  6, 
1992,  on  file  in  room  B-099  in  the 
D^artment’s  main  building. 

Respondent’s  comments  make  much 
of  the  assertions  that  Nippon  does  not 
have  “legal  control”  of  its  minority- 
owned  related  companies  within  the 
meaning  of  U.S.  antitrust  law;  that  the 
companies  would  be  separate  entities 
under  U.S.  tax  law;  and  that  Nippon  had 
no  le^  right  under  the  Japanese 
Commercial  Code  to  the  “highly 
sensitive  information”  it  was  required 
by  Commerce  to  obtain  fiom  the  three 
minority-owned  entities.  Regardless  of 
these  arguments,  we  note  that  this 
information  was  submitted  to  the 
Department,  along  with  Nippon’s 
information  for  purposes  of  these 
investigations.  While  each  of  these 
observations,  if  true,  would  be 
important  in  its  respective  field  of  law, 
none  are  dispositive  in  the  setting  of 
U.S.  antidumping  law.  Each  body  of  law 
has  its  own  priorities,  methodologies 
and  concerns,  which  are  not  necessarily 
addressed  by  or  relevant  to  other  bodies 
of  law.  Consequently,  the  U.S. 
antidumping  law,  not  other  fields  of 
law,  is  the  proper  source  for  a  test  to 
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determine  if  companies  are  sufficiently 
related  to  be  treated  as  one  entity  for 
purposes  of  U.S.  antidumping  law. 

Comment  7*  Petitioners  assert  that  the 
Department  must  use  BIA  to  calculate 
margins  on  Nippon’s  U.S.  sales  to 
related  parties.  Petitioners  contend  that 
the  que^onnaire  specifically  stated  that 
Nippon  must  report  all  sales  to 
unrelated  purchasers  and  that  where  a 
sale  is  made  through  a  related  company, 
Nippon  must  report  the  price  charged  to 
the  unrelated  buyer.  Petitioners  argue 
that  Nipprm’s  arm’s-length  test  for  these 
sales  is  irrelevant  since  related  party 
transactions  can  never  be  used  as  the 
basis  for  U.S.  price,  given  that  the 
antidumping  statute  clearly  states  that 
U.S.  nrice  is  based  only  on  sales  to 
unrelated  parties.  Petitioners  state  that  it 
is  contrary  to  Department  practice  and 
law  to  base  U.S.  price  on  sales  to  related 
parties.  See  PQ  Corporation  v.  United 
States,  652  F.  Supp.  724,  732-733  (Q. 
Int’l  'T^de  1987)  and  Smith-Corona 
Group  V.  United  States,  713  F.2d  1568, 
1572  (Fed.  Qr.  1983).  Petitioners  assert 
that  since  Nippon  foiled  to  report  the 
correct  price  as  well  as  movement, 
selling  and  other  expenses  for  these 
sales,  the  Department  must  use  BIA 
based  on  the  highest  transaction  margin 
for  any  other  U.S.  sale  of  subject 
merchandise. 

Nippon  contends  that  neither  the 
statute  or  the  Department’s  regulations 
bar  the  use  of  a  manufacturer’s  arm’s- 
length  sales  to  a  related  trading 
company  when  calculating  U.S.  price 
for  purchase  price  sales. 

Nippon  argues  that  the  cases  dted  by 
petitioners  do  not  apply  to  a  pxirchase 
price  (PP)  proceeding.  Nippon  contends 
that  in  PQ  Corporation  v.  United  States, 
652  F.  Supp.  724, 732-733  (Q.  Int’l 
Trade  1987),  the  only  issue  was  whether 
the  sale  was  an  exporter’s  sale  price 
(ESP),  not  whether  a  related-party  arm’s- 
length  test  could  be  used.  Likewise, 
Nippon  asserts  that  the  Smith-Corona 
Group  V.  United  States  case  also  does 
not  address  whether  an  arm’s-length  test 
could  be  used  for  related  parties  for  PP 
sales. 

Nippon  asserts  that  the  Department 
prec^ent  and  the  statute  only  require 
use  of  the  price  to  the  first  unrelated 
party  for  ^P  sales. 

Nippon  contends  that  on  September 
17, 1992,  it  requested  clarification  from 
the  Department  that  it  need  not  report 
sales  by  related  resellers  in  either  the 
home  market  or  the  U.S.,  so  long  as  the 
sales  were  made  at  arm’s-length. 
Subsequently,  Nippon  submitted 
evidence  in  an  attempt  to  support  its 
claim  regarding  the  arm’s-len^  nature 
of  its  sales  to  related  dealers  in  both 
markets.  Nippon  notes  that  the 


Department  indicated  on  October  9, 

1992,  that  it  would  accept  the  related 
party  sales  in  both  markets  as  long  as 
the  sales  were  made  at  arm’s-len^. 

Nippon  suggests  that  it  is  reasonable 
to  use  the  related  party  sales  data  since 
related  U.S.  trading  companies  earn 
profits  on  their  sales  to  unrelated 
customers.  In  addition,  Nippon 
contends  that  the  arm’s-length  test  it 
conducted  and  provided  to  the 
Department  clearly  indicates  that  its 
sales  to  related  resellers  were  at  arm’s- 
length.  Consequently,  Nippon  argues 
that  the  Department  ^ould  base  USP  on 
sales  to  related  resellers.  Nippon 
contends  that  even  if  the  Department 
does  not  consider  it  appropriate  to  use 
these  sales,  it  should  use  them  as  BIA 
since  petitioners  themselves  consider 
the  price  of  the  sale  by  the  related 
company  would  probably  be  higher. 
Nippon  also  argues  that  if  the 
Department  considers  the  price  to  be 
unreliable,  it  could  simply  exclude  the 
sales  from  the  analysis,  as  it  does  for 
home  market  relate  party  sales.  Nippon 
suggests  alternately  thai  due  to  Nippon’s 
full  cooperation  in  the  investigation,  the 
Department  should  consider  applying  as 
BIA,  weighted-average  margin 
calculate  for  all  of  Nippon’s  other 
transaction  mamins. 

Department  Position:  As  explained  in 
the  narrative  portion  of  Nippon’s 
questioimaire  response,  Nippon 
reported  sales  to  related  parties  in  the 
U^ted  States.  Neither  the  statute  nor 
the  regulations  contemplate  reliance 
upon  U.S.  sales  to  related  parties  in 
either  a  PP  or  ESP  situation.  See  section 
772  of  the  Act;  19  C3Tt  353.45.  The 
Department  has  never  based  its 
calculations  on  other  than  U.S.  sales  to 
unrelated  parties.  See,  e.g..  Final  Results 
of  Antidumping  Duty  Adniinistrative 
Review:  Fislmetting  of  Man-Made  Fibers 
from  Japan,  55  FR  34042, 34043  (Aug. 

21, 1990).  Although,  we  have  not  usra 
these  sales  in  oxir  less  than  fair  value 
calculations.  Rather,  for  these  sales,  we 
applied  the  weighted-average  margin 
calculated  for  Nippon  for  all  other  sales 
of  the  appropriate  class  or  kind  of 
merchandise. 

Comment  8:  Petitioners  contend  that 
the  Department  should  use  partial  BIA 
to  account  for  Nippon  sales  in  the  home 
market  to  related  parties  that  do  not 
meet  the  Department’s  definition  of 
arm’s-length  sales.  Petitioners  argue  that 
if  a  respondent  caimot  show  that  the 
sales  were  at  arm’s-length,  and  the  sales 
through  the  related  party  are  a 
significant  percentage  of  all  sales  in  the 
home  market,  the  Department  will 
calculate  foreign  market  value  on  the 
basis  of  the  sales  price  to  the  first 
unrelated  patty.  Petitioners  contend  that 


since  Nippon  chose  to  ignore  the 
Department’s  request  to  report  sales  to 
the  first  umelated  party  (i.e., 
downstream  sales),  it  is  likely  to  be 
hiding  higher  home  market  prices,  as  it 
is  reasonable  to  assume  that  the  related 
party  made  a  profit  on  its  sales  to 
unrelated  customers. 

As  BIA,  petitioners  suggest  the 
highest  price  per  ton  charged  for  each 
applicable  control  number  (CX)NNUMH) 
to  an  unrelated  buyer  be  applied  to  the 
total  tonnage  of  the  non  arm’s-length 
sales  to  the  related  party. 

Nippon  contends  that  the  use  of 
pimitive  BIA  for  related  reseller 
transactions  found  not  to  be  at  arm’s- 
length  would  be  improper  for  several 
reasons.  First,  Nippon  contends  that  if 
sales  outside  the  ordinary  course  of 
business  were  excluded  from  the  arm’s- 
length  test,  the  vast  majority  of  Nippon’s 
sales  to  related  resellers  meet  even  the 
Department’s  unrealistic  arm’s-length 
criteria. 

Second,  the  use  of  punitive  BIA 
would  contravene  longstanding 
Department  practice  regarding 
coNmerative  respondents. 

Tnird,  the  Department’s  practice  with 
respect  to  relate  party  sales  found  not 
to  1^  at  arm’s-len^  is  to  disregard 
those  sales  where  it  has  sufficient  sales 
to  unrelated  parties  to  calculate  fair 
market  value. 

Nippon  asserts  that  the  price  to  an 
unrelated  buyer  is  the  mancet  price  for 
a  particular  product  and,  therefore,  the 
b^  information  available  about  that 
price.  To  do  more  than  exclude  the 
related  party  price  would  unrealistically 
inflate  me  manet  price,  which  would 
effectively  penalize  Nippon.  Nippon 
states  that  since  punitive  BIA  is  clearly 
not  appropriate  for  Nippon,  the 
Department  should  follow  its  practice 
merely  to  disregard  any  related  party 
sales  that  foil  the  arm’s-len^  test. 
Nippon  argues  that  for  CX)NNUMS 
where  there  are  no  contemporaneous 
sales  of  products  to  unrelated 
companies,  the  Department  should  use 
the  weighted-average  margin  calculation 
for  Nippon’s  other  transactions  within 
each  class  of  merchandise  as  BIA. 

Department  Position:  As  we  outlined 
in  our  preliminary  determinations,  in 
cases  where  respondents  could  not  or 
would  not  report  downstream  sales,  we 
applied  margins  based  on  BIA  to  any 
U.S.  sale  that  remained  uiunatched  as  a 
result  of  sales  to  a  related  reseller  in  the 
home  market  that  failed  the  arm’s  length 
test.  We  will  continue  to  do  so  for  these 
final  determinations.  We  did  not  simply 
disregard  the  foct  that  respondents 
failed  to  report  downstream  sales.  Once 
a  related  reseller  foils  the  arm’s  length 
test,  the  need  for  downstream  sales 
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becomes  evident,  but  only  as  an 
alternative  to  the  sale  to  that  related 
reseller. 

Nippon  cites  cases  where  the 
Department  disregarded  related  party 
sales  that  failed  the  arm’s  length  test. 
However,  the  Department’s  regulations 
give  the  Department  substantial  latitude 
in  determining  whether  or  not  to  apply 
BIA  where  a  party  fails  to  report 
downstream  sales.  The  Department’s 
questionnaire  explicitly  required  all 
respondents,  including  Nippon,  to 
report  these  downstream  sales  would 
result  in  the  use  of  BIA.  The  Department 
has  the  authority  to  use  BIA  for 
unreported  sales.  See,  e.g..  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Certain  Internal  Combustion 
Industrial  Forklift  Trucks  horn  Japan  57 
FR  3167,  3179-83  (Jan.  28. 1992).  To  the 
extent  that  dropping  related  party  sales 
that  fail  the  arm’s  length  test  horn  the 
home  market  database  leaves  U.S.  sales 
without  an  adequate  foreign  market 
match  (because  downstream  sales  were 
not  reported),  we  have  applied  BLA  to 
these  sales.  As  BLA  we  used  the  higher 
of  either  (1)  the  average  of  all  margins 
alleged  in  the  petition  for  the  class  or 
kind  of  merchandise,  or  (2)  the  highest 
non-aberrant  transaction  margin 
calculated  for  Nippon  ht)m  among  the 
sales  of  the  same  class  or  kind  of 
merchandise. 

Comment  9:  Petitioners  note  that 
Nippon  unilaterally  subdivided  the 
strength  “other”  subcategories  for  hot- 
rolled  and  cold-rolled  steel.  Petitioners 
assert  that  the  Department  should  reject 
Nippon’s  modihcation  of  the  model 
match  in  these  two  cases  and  should 
collapse  back  Nippon’s  subcategories 
into  the  appropriate  “other”  category. 

Petitioners  note,  however,  that 
Nippon’s  inappropriate  subdivisions  of 
the  strength  categories  will  cause 
complications  if  the  Department 
collapses  the  subdivisions.  Petitioners 
contend  that  since  Nippon  is  only 
required  to  report  cost  data  for  home 
market  sales  which  are  matched  to  U.S. 
sales,  it  is  likely  that  Nippon  will  not 
have  reported  cost  data  for  many  home 
market  products.  Petitioners  assert  for 
such  cases  the  Department  should  drop 
all  “new”  home  market  CONNUMHS 
that  do  not  have  complete  cost  data  and 
apply  the  highest  non-aberrant  dumping 
margin  for  BIA. 

Petitioners  also  remark  that  when  the 
“other”  category  is  collapsed,  new 
CXDNNUMS  will  be  created  and  the 
Department  may  not  have  all  necessary 
difference  in  merchandise  information. 
Petitioners  contend  that  the  Department 
should,  as  it  did  in  the  preliminary 
determinations,  only  compare  identical 
merchandise  and  apply  the  highest 


transaction  margin  to  all  hot-rolled  and 
cold-rolled  sales  in  the  U.S.  that  do  not 
have  an  identical  match. 

Furthermore,  petitioners  assert  that 
Nippon  has  presented  no  compelling 
reason  to  change  the  model  matching 
criteria  at  this  late  time.  Petitioners 
contend  that  Nippon  submitted  certain, 
mainly  inconclusive,  information  on 
alleged  price  and  cost  differences 
between  the  various  types  of  reported 
products,  the  Department  did  not  verify 
this  information  and  should  not  rely  on 
this  data  for  the  final  determinations. 

Nippon  contends  that  its 
categorization  of  high-strength  hot- 
roll^  steel  was  appropriate.  Nippon 
stated  that  its  creation  of  a  new  code  in 
the  category  did  not  affect  any  hot- 
rolled  matches  in  the  concordance  or 
the  resulting  margins.  Nippon  claims  its 
categorization  of  high-strength  hot- 
rolled  steel  more  accurately  and 
specifically  identified  the  products 
without  affecting  product  matches. 

Nippon  also  asserts  that  collapsing 

Son’s  high-strength  hot-rolled 

nets  would  not  affect  the  hot-rolled 
concordance.  Nippon  states  that  its  use 
of  the  more  precise  category  for  hot- 
rolled  products  in  no  manner  affected 
Nippon’s  CONNUM  assignments. 

in  addition,  Nippon  asserts  that  its 
categorization  of  high-strength  cold- 
rolled  steel  was  also  appropriate,  based 
on  Japanese  Industrial  Standards  (JIS). 
Nippon  notes  that  the  Department’s 
questionnaire  failed  to  recognize  the 
distinction  used  by  Nippon  under 
Japanese  standards.  Nippon  contends 
that  given  the  differences  in  physical 
properties  for  these  products  under  the 
JIS  system,  it  would  have  been  improper 
for  Nippon  to  include  certain  products 
that  are  high-strength  under  JIS 
standards  with  products  classified 
under  the  Department’s  questionnaire  as 
other  than  high  strength. 

Nippon  states  that  the  new  category 
was  created  so  that  the  Department 
could  more  accurately  compare  similar 
products  for  purposes  of  its  margin 
analysis.  In  addition,  Nippon  asserts 
that  the  effect  of  adding  this  new 
category  was  de  minimis  as  only  a  very 
small  percentage  of  Nippon’s  cold- 
rolled  sales  were  categorized  into  the 
new  category. 

Nippon  notes  that  the  Department’s 
sales  verification  report  asserts  that 
cold-rolled  products  that  “should”  have 
been  put  into  a  specific  category  were 
instead  put  into  another  high-strength 
category.  Nippon  asserts  that  it 
accurately  assigned  its  cold-rolled 
products  into  the  proper  strength 
categories  based  on  its  methodology  to 
assign  strength  categories  as  explained 
to  the  Department  at  verification. 


Nippon  states  it  began  to  categorize 
these  products  on  the  basis  of  the 
stren^h  as  listed  in  its  product  catalog 
which  for  each  product  specification 
indicates  a  corresponding  minimum  or 
maximum  yield  strength.  Nippon  states 
because  the  catalog  identifies  only 
minimum  or  maximum  yield  strength, 
Nippon  used  its  mill  specifications  to 
determine  the  actual  yield  strength 
particularly  when  the  minimum  or 
maximum  value  in  the  catalog  bordered 
on  one  of  the  Appendix  V  ranges. 
Accordingly,  Nippon  claims  it  was  as 
accurate  as  possible  in  properly 
classifying  products  in  their  appropriate 
strength  categories. 

Nippon  contends  that  petitioners 
request  to  collapse  CXDNNUMS  for  high- 
strength  into  an  imprecise  category 
would  create  no  new  matches  and 
would  not  affect  the  cold-rolled  margin 
calculation.  Nippon  contends  its  use  of 
the  more  accurate  high  strength  category 
was  appropriate  and  neutral  in  its  affect 
on  margin  calculations.  Consequently. 
Nippon  asserts  that  the  matches  are 
legitimate  and  do  not  warrant  the 
Department’s  use  of  BIA. 

Department  Position:  In  the  course  of 
verifying  Nippon’s  cold-rolled  and  hot- 
rolled  product  matches,  we  discovered 
that  contrary  to  the  Department’s 
instructions.  Nippon  had  unilaterally 
subdivided  codes  in  the  STRENGTH 
variable  for  cold-rolled  steel  and  the 
TYPEH  variable  for  hot-rolled  steel. 
However,  Nippon  did  not  indicate 
anywhere  in  the  narrative  portion  of 
either  its  original  or  supplemental 
questionnaire  response  that  it  had 
created  these  new  subdivisions. 

At  verification  we  further  noted  that 
Nippon  failed  to  properly  report  the 
strength  classification  for  certain 
product  control  numbers  (CONNUMS), 
even  within  Nippon’s  modified 
classification  criteria.  We  discovered 
this  sort  of  error  numerous  times,  and  to 
various  degrees,  throughout  the  product 
matching  verification.  At  verification, 
Nippon  explained  that  it  had  used 
multiple  resources  for  purposes  of 
classifying  the  strength  characteristic  of 
hot-rolled  and  cold- rolled  steel.  The 
respondent  further  explained  that  the 
information  contained  in  these 
resources  specified  either  actual, 
minimum  or  maximum  yield  strength  of 
the  product.  Thus.  Nippon  classified 
different  CONNUMs  within  the  same 
class  or  kind  of  merchandise  on 
inconsistent  bases. 

Since  there  has  been  a  pattern  of 
misclassification  by  Nippon  concerning 
these  products,  we  cannot  determine 
which  steel  products  in  the  affected 
strength  categories  were  properly 
classified  and  therefore  cannot 
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determine  appropriate  matches  for  these 
products.  Crasequently,  we  have  used 
BIA  for  all  U.S.  wes  in  these  categories. 
For  8  more  detailed  description  of  this 
issue,  please  see  the  Concurrence 
Memorandum  on  file  in  room  B-099  of 
the  Department’s  main  building. 

No  compelling  reason  exists  for 
altering  the  matting  criteria  at  this 
stage  of  the  investigation.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Residential  Door  Locks 
and  Parts  Thereof  From  Taiwan,  54  FR 
53153, 53157  (Dec.  27, 1989).  Since  the 
hot-rolled  and  cold-rolled  high  strong 
steel  failed  verification,  we  l^ve  applied 
a  BIA  rate. 

Since  this  affected  only  a  portion  of 
cold-rolled  sales,  we  have  applied  a  BIA 
rate  to  the  affected  U.S.  sales.  As  partial 
BIA  for  cold-rolled  steel  we  used  the 
higher  of:  (1)  The  highest  non-abeirant 
transaction  margin  calculated  for 
Nippon  from  among  the  sales  of  the 
same  class  or  kind  of  merchandise 
where  we  are  able  to  calculate  a  margin 
or  (2)  the  average  petition  rate  for  the 
same  class  or  kina  of  merchandise  horn 
the  same  country  of  origin. 

However,  as  Nippon  reported  all  of  its 
U.S.  hot-rolled  sales  imder  the 
misclassified  strength  cat^ories,  all 
U.S.  sales  of  this  class  or  kind  of 
merchandise  are  consequently  affected 
by  this  reporting  error.  Therefore,  we 
have  applied  an  overall  BIA  to  Nippon’s 
U.S.  sales  of  hot-rolled  merchandise. 
Because  Nippon  has  substantially 
cooperated  with  the  Department 
throughout  this  investigation  we  used  as 
BIA  the  higher  of:  (1)  l^e  highest 
calculated  rate  for  any  other  firm  for  this 
class  or  kind  of  merchandise  from  Japan 
or  (2)  the  average  petition  rate  for  the 
same  class  or  kind  of  merchandise  from 
Japan. 

Comment  10:  Nippon  contends  that  it 
was  improper  of  the  Department  to 
refuse  to  accept  Nippon’s  rebates  on 
extras.  Nippon  notes  that  its  home 
market  rebate  program  consisted  of 
rebates  paid  for  the  base  products  and 
rebates  paid  on  extras.  Nippon  contends 
that  due  to  a  computer  programming 
error  certain  home  market  rebates  paid 
on  extras  were  not  picked  up  and  were 
omitted  from  the  home  market  rebate 
amounts  reported  in  the  questionnaire 
response.  Nippon  contends  that  only  a 
small  volume  of  sales  were  affected  by 
this  omission  and  Nippon  states  that  it 
discovered  the  programming  error  and 
offered  a  sales-specific  printout  of  the 
extras  rebates  to  the  Department  at  the 
start  of  verification.  However,  according 
to  Nippon  the  Department  improperly 
rejected  the  data  and  refused  to  permit 
Nippon  to  submit  a  revised  tape  after 
verification  that  included  the  missing 


data.  Nippon  argues  that  despite  the 
Department’s  refusal  to  examine  the 
additional  information  on  extra’s 
rebates,  the  Department  fully  verified 
Nippon’s  base  rebate  programs. 

Petitionms  assert  that  the  Department 
properly  refused  to  verify  the  rebate 
data  on  extras.  Petitioners  contend  that 
information  on  the  extras  rebate  is  new 
information  and  that  all  new  factual 
information  fm  the  final  determinations 
must  be  submitted  seven  days  prior  to 
verification.  Furthwmore,  Petitioners 
contend  that  the  claimed  rebate  amount 
on  Nippon’s  sales  tape  could  not  be 
matched  to  the  company’s  actual  total 
rebates  at  verification.  Petitioners 
contend  it  is  impossible  to  know 
whether  Nippon’s  claimed  amounts  are 
accurate.  Petitioners  urge  the 
Department  to  disallow  any  adjustment 
for  rebates  in  the  home  market. 

Department  Position:  Nippon 
incorrectly  reported  its  home  market 
rebates.  The  rebate  components  on  the 
base  products  and  extras  should  have 
been  added  together  for  a  rebate 
amount.  Furthermore.  Nippon  failed  to 
include  any  information  concerning 
home  market  rebates  paid  on  extras  in 
the  questionnaire  response.  At 
verification,  we  did  not  accept  Nippon’s 
information  regarding  rebates  on  extras 
because  it  constituted  an  untimely 
submission  of  new  information  which 
we  could  not  accept  at  verification.  (See 
Sales  Verification  Report  of  Nippon 
Steel  Corporation,  May  12, 1993  at  pp. 
11-12).  Although  we  did  not  verify  the 
rebates  paid  on  extras,  we  did  find  that 
the  rebate  paid  on  the  base  product 
passed  verification.  (See  Sales 
Verification  Report  of  Nippon  Steel 
Corporation,  May  12, 1993  at  p.  12). 
Consequently,  the  Department  will  use 
only  the  verified  rebate  segment  on  base 
products  for  the  final  determinations. 

Comment  11:  Petitioners  contend  that 
Nippon’s  submission  of  changes  in  the 
packing  expense  at  the  beginning  of  .. 
verification  was  not  a  clerical  change 
but  a  complete  revision  of  the  packing 
data.  Petitioners  urge  the  Department  to 
disregard  the  revis^  data  as  new  and 
untimely  information  and  use  BIA  for 
the  packing  expense  for  the  final 
determinations. 

Nippon  states  that  the  packing 
revisions  submitted  at  the  beginning  of 
verification  were  the  result  of  clerical 
errors  and  should  be  accepted. 

Department  Position:  Tne  Department 
examined  all  of  the  technical 
corrections  provided  for  packing 
expenses.  We  determined  that  they  were 
the  result  of  minor  clerical  errors  and  as 
such  does  not  constitute  a  complete 
revision  of  the  data  provided  in  the 
questionnaire  response.  We  have 


therefore  accepted  Nippon’s  technical 
corrections  for  packing  for  the  final 
determinations. 

Comment  12:  Petitioners  further 
contend  that  Nippon’s  packing 
information  was  not  successfully 
verified  and  must  be  rejected  in  favor  of 
BIA.  Petitioners  note  that  the 
Department  stated  jn  its  sales 
verification  report  that  there  were 
inconsistencies  in  Nippon’s  packing 
labor  costs.  Petitioners  assert  that 
Nippon  was  apparently  unable  to 
explain  a  major  component  of  its  labor 
expense  calculation.  Consequently, 
petitioners  urge  the  Department  to  use 
BIA  for  Nippon  packing  expenses. 

Nippon  contends  that  its  explanation 
of  its  packing  labor  cost  methodology 
was  not  inconsistent  and  its  labor  cost 
calculations  were  fully  verified.  Nippon 
asserts  that  the  inconsistmicies 
discussed  in  the  Department’s 
verification  report  were  in  fact  accurate 
statements  that  were  fully  consistent 
with  the  methodology  us^  by  Nippon 
to  calculate  packing  labor  costs.  Nippon 
states  that  source  documentation 
supporting  this  methodology  was 
reviewed  and  fully  verified  by  the 
Department.  Therefore,  Nippon 
contends  that  there  is  no  reason  to  use 
any  BIA  with  respect  to  Nippon’s 
packing  cost  calculations. 

Department  Position:  The  Department 
verified  Nippon’s  packing  expenses, 
including  packing  labor  costs  and  found 
no  discrepancy  b^ween  the  source 
documentation  and  the  corrected 
response.  While  we  were  sometimes 
provided  inconsistent  or  confusing 
explanations  on  how  the  packing  labor 
methodology  was  derived,  the  reported 
packing  expense  passed  verification. 
(See  Sales  Verification  Report  of  Nip()on 
Steel  Corporation,  May  12, 1993  at  pp. 
16-19).  Therefore,  the  Department  will 
use  Nippon’s  claimed  packing  expenses, 
as  verified,  for  the  final  determinations. 

Comment  13:  Petitioners  contend  that 
the  Department  must  deny  any 
adjustment  for  home  market  packing 
expenses  incurred  by  three  of  Nippon’s 
four  related  manufacturers.  Petitioners 
contend  that  Nippon  failed  to  disclose 
in  the  response  whether  two  of  the 
related  manufacturers  used  packing 
services  from  related  packing 
companies.  Since  Nippon  uses  related 
packing  companies,  it  is  likely  that 
these  two  related  manufacturers  do  as 
well.  Petitioners  request  that  the 
Department  deny  any  deduction  from 
foreign  market  value  for  the  reported 
packing  expenses  incurred  by  these  two 
related  manufacturers. 

Petitioners  note  that  the  verification 
report  for  a  third  related  manufacturer 
stated  that  the  company  failed  to 
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provide  evidence  that  payments  for 
packing  services  performed  by  a  related 
entity  were  at  arm’s-length.  Petitioners 
urge  that  packing  services  for  this 
related  manufacturer  be  denied  as  well. 

Nippon  contends  there  is  no  reason 
for  the  Department  to  reject  any  related 
manufacturers  packing  adjustments. 
Nippon  argues  that  since  the 
Department  determined  that  packing 
services  performed  by  related 
companies  for  Nippon  were  at  arm- 
length,  it  would  be  proper  to  assumd 
that  these  related  manufacturers’ 
dealings  with  a  related  packing 
company  are  also  at  arm’s-len^. 

Nippon  further  asserts  that  the 
packing  charges,  as  reported,  for  the 
related  manufacturers  were  reasonable 
and  based  on  actual  payments.  Nippon 
comments  that  the  packing  charge  for 
the  third  related  manufacturer, 
specifically,  is  reasonable  since  the 
expense  was  virtually  identical  to 
packing  expenses  incurred  by  another 
related  manufacturer  whose  packing 
expense  passed  verification. 

Department  Position:  The  Department 
elected  to  conduct  verification  at  two 
out  of  four  related  manufacturers.  We 
were  unable  to  verify  the  accuracy  of  the 
packing  exp>ense  reported  for  one  of  the 
two  verified  related  manufacturers  as 
the  company  did  not  submit  any 
payment  trace  for  this  expense,  nor  did 
it  provide  any  documentation 
concerning  the  arm’s-length  nature  of 
the  relationship  with  its  related  packing 
subcontractor.  (See  Sales  Verification 
Report  of  Related  Manufacturer,  May  12, 
1993,  pp.  4-5).  Therefore,  we  have 
disallowed  any  home  market  packing 
expense  adjustment  for  that  related 
manufacturer  and  have  used  the 
reported  packing  expense  adjustment 
for  U.S.  sales  as  BIA.  The  packing 
expense  for  the  other  related 
manufacturer  passed  verification.  As  to 
the  two  other  related  companies,  there 
is  no  indication  that  their  packing  - 
expenses  are  inaccurate.  For  the 
purpose  of  these  final  determinations, 
we  have  allowed  the  packing  expense 
adjustments  for  the  related 
manufacturers  other  than  the  one  who 
failed  to  substantiate  its  reported 
packing  expense. 

Comment  14:  Petitioners  contend  that 
Nippon’s  inland  freight  expenses  are 
estimated  costs  based  on  general 
schedules,  instead  of  actual  costs. 
Petitioners  argue  that  Nippon  has  not 
demonstrated  the  reasonableness  of  its 
methodology  and  that  Nippon’s 
scheduled  costs  do  not  reflect  its  actual 
freight  cost.  Referencing  the 
Department’s  verification  report, 
petitioners  assert  that  Nippon  has 
overstated  its  home  market  height  costs. 


Petitioners  urge  the  Department  to 
either  disallow  any  adjustment  for 
certain  freight  and  handling  expenses  or 
decrease  the  adjustment  in  the  home 
market. 

Nippon  asserts  its  freight  expense 
allocation  methodology  was  reasonable. 
Nippon  stated  that  it  developed  a 
methodology  for  allocating  ^ight 
expenses  based  on  actual  costs  for  the 
highest  volume  end-user  within  each 
unique  delivery  pattern.  Nippon 
contends  that  the  methodology  was 
fully  explained  in  the  questionnaire 
response  and  that  the  Department  did 
not  object  to  the  methodology. 

Nippon  contends  that  any 
methodology  based  on  actual  costs  to 
the  highest  volume  user  will  have  minor 
differences  between  the  costs  under  that 
methodology  and  costs  using  actual  data 
for  each  transaction.  Nippon  states  that 
because  the  differences  discovered  at 
verification  were  minor  its  allocation 
was  reasonable.  Further,  Nippon 
contends  that  the  allocation  is  more 
reasonable  and  accurate  than  average 
cost  methodologies  used  by  the 
Department  in  past  cases.  Nippon  urges 
the  Department  to  accept  Nippon’s 
freight  and  handling  expenses. 

Department  Position:  At  verification, 
the  Department  determined  that  there 
are  fairly  wide  variations  in  Nippon’s 
freight  charges'  to  different  customers 
within  the  same  pattern  (See  Sales 
Verification  Report  of  Nippon  Steel 
Corporation.  May  12, 1993,  pp.  12-14). 
We  agree  with  Nippon  that  respondents 
may  use  reasonable  allocation 
methodologies  in  calculating  fi-eight 
costs.  See,  e.g.  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  57  FR  28360, 
28398  (June  24, 1992);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  from  Korea.  57  ft-  42343,  42945 
(Sept.  17, 1992);  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Welded  Stainless  Steel 
Pipe  From  the  Republic  of  Korea,  57  FR 
53693,  53696  (Nov.  12. 1992). 

According  to  Nippon,  the  fireight 
allocation  methodology  should  have 
closely  reflected  actual  total  freight 
costs  incurred  for  the  subject 
merchandise  during  the  FOI,  since 
essentially  all  freight  contractors 
charged  the  “same”  rates  for  each 
freight  service.  The  different  freight 
charges  discovered  at  verification, 
however,  are  large  enough  to  call  into 
question  the  reasonableness  of  Nippon’s 
fieight  methodology  and  the  premise 
upon  which  it  was  supposedly  based. 
The  Department  is  therefore,  as  BIA, 


decreasing  Nippon’s  claimed 
adjustment  for  home  market  freight 
expenses  by  the  largest  noted 
overstatement  of  freight  expenses 
discovered  at  verification. 

Comment  15:  Petitioners  contend  that 
the  Department  must  deny  any 
adjustment  for  home  market  freight 
expenses  for  Nippon’s  related 
manufacturers.  Petitioners  note  that 
Nippon  failed  to  disclose  in  the 
response  whether  the  transportation 
services  utilized  by  Nippon’s  related 
manufacturers  were  provided  by  related 
transportation  companies.  Petitioners 
state  that  Nippon  uses  related 
transportation  companies  so  it  is  likely 
that  ^ese  two  related  manufacturers  do 
as  well.  Petitioners  contend  that  the 
related  transportation  companies  used 
by  Nippon  did  not  pass  the  arm’s-length 
test  and  therefore  the  Department  must 
deny  any  deduction  from  foreign  market 
value  for  height  expenses  incurred  by 
the  related  manufacturers. 

Nippon  contends  there  is  no  reason 
for  the  Department  to  reject  the  related 
manufacturers  freight  adjustments. 

Since  the  Department  determined  that 
height  services  performed  by  related 
companies  for  Nippon  were  considered 
to  be  at  arm’s-lengA.  Nippon  contends 
that  it  would  be  proper  to  assume  that 
these  related  manufacturers’  dealings 
with  any  related  transportation 
company  are  also  at  arm’s-length. 

Nippon  further  asserts  that  the  weighted 
average  height-to-price  ratio  for  the 
related  manufacturers  is  comparable  to 
Nippon’s. 

Nippon  contends  that  the  height 
expense  for  the  third  related 
manufacturer  is  reasonable  since  the 
average  expense  is  comparable  to  height 
expenses  for  another  related 
manufacturer  whose  height  expense 
passed  verification.  In  addition,  Nippon 
asserts  that  the  Department  should 
consider  the  freight  expiense  adequately 
verified  since  the  related  manufacturer 
provided  source  documentation 
supporting  its  methodology  used  to 
calculate  ^ight  expenses  which  tied 
directly  to  the  data  reported  to  the 
Department. 

Department  Position:  The  Department 
elected  to  conduct  verification  at  two 
out  of  four  related  manufacturers.  We 
were  unable  to  verify  the  accuracy  of  the 
height  expense  for  one  company  since 
that  company  failed  to  provide  the 
necessary  documentation  at  verification. 
Therefore,  we  have  disallowed  the 
claimed  home  market  height  adjustment 
for  the  related  entity  which  failed 
verification.  We  have,  however,  allowed 
the  claim  for  foreign  inland  freight 
incurred  for  U.S.  sales  by  this 
manufacturer  as  BIA.  As  stated  in 
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comment  13,  as  to  the  other  related 
manufacturers,  thwe  is  no  indication 
that  their  freight  expenses  are 
inaccurate.  Therefore,  for  the  purposes 
of  these  final  determinations,  we  have 
allowed  the  claimed  freight  expenses  as 
adjustments  for  the  related 
manufacturers  other  than  the  one  who 
failed  to  substantiate  its  reported  freight 
expense. 

Comment  16:  Petitioners  assert  that 
Nippon  failed  to  itemize  each  expense 
incurred  in  its  home  market  warranty 
expense  adjustment.  Furthermore, 
petitioners  contend  that  Nippon  did  not 
differentiate  between  variable  and  fixed 
expenses  in  its  w'arranty  claim  or 
demonstrate  that  such  expenses  were 
directly  related  to  sales.  Moreover, 
petitioners  claim  that  Nippon  did  not 
provide  product-sptecific  warranty 
information.  Consequently,  petitioners 
urge  the  Department  to  disallow  any 
deduction  from  foreign  market  value  for 
warranty  expenses. 

Nippon  states  that  it  provided 
substantial  data  supporting  its  warranty 
adjustment  at  verification  including 
monthly  lists  of  all  warranty  expenses. 
Nippon  contends  that  the  Department 
found  no  discrepancies  in  this 
information  at  verification.  In  addition, 
Nippon  contends  that  it  did  not  claim 
any  home  market  adjustment  for  fixed 
warranty  expenses  and  that  the 
Department  examined  documentation 
solely  for  variable  expenses.  Nippon 
asserts  that  it  adequately  demonstrated 
that  there  is  no  fixed  component  in 
Nippon’s  reported  warranty  adjustment. 

Finally,  Nippon  asserts  that  the 
Department’s  clear  practice  is  to  accept 
the  allocation  of  warranty  expenses 
across  product  lines  to  derive  product- 
specific  expenses.  Nippon  urges  the 
Department  to  allow  its  warranty 
expenses  since  the  methodology  used  to 
calculate  the  claimed  warranty  expense 
was  reasonable  and  fully  verified. 

Department  Position:  We  agree  with 
Nippon.  The  Department  examined 
extensive  documentation  on  Nippon’s 
warranty  expenses  at  verification  and 
determined  that  Nippon’s  warranty 
expenses  were  based  on  variable  costs 
only.  We  agree  with  Nippon  that  since 
Nippon  did  not  keep  its  warranty 
records  on  a  class  or  kind  basis,  it  used 
a  reasonable  allocation  methodology  to 
allocate  warranty  costs  to  the  products 
under  investigation.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  from  the 
Federal  Republic  of  Germany,  54  FR 
18992, 19C70  (May  3, 1989).  We  have 
therefore  allowed  the  claimed  home 
market  adjustment  for  warranty 
expenses  for  these  final  determinations. 


Comment  1 7:  Petitioners  note  that  the 
four  related  manufecturers  used 
Nippon’s  home  maricet  warranty 
expenses  as  a  surrogate  since  company- 
specific  information  on  warranty 
expenses  was  not  available.  Petitioners 
assert  that  the  two  related 
manufacturers  that  were  verified  by  the 
Department  were  unable  to  demonstrate 
that  Nippon’s  warranty  expenses  were 
representative  of  their  actual  expenses. 
Petitioners  contend  that  the  other  two 
related  manufacturers  not  verified  by 
the  Department  provided  warranty  data 
on  the  same  basis,  hence  their  data  are 
equally  unreliable  since  there  is  no 
evidence  that  the  warranty  expenses  of 
the  related  manufacturers  is  similar  to 
Nippon’s.  Petitioners  contend  that  using 
Nippon’s  warranty  expenses  as 
surrogate  data  for  the  related  entities  is 
improper.  Therefore,  according  to 
petitioners,  the  Department  should 
disallow  these  expenses  for  these  final 
determinations. 

Nippon  contends  that  use  of  Nippon’s 
warranty  data  for  the  related 
manufacturers  was  proper.  Nippon 
asserts  that  since  the  Department 
decided  to  “collapse”  the  related 
manufacturers  with  Nippon,  it  was 
reasonable  to  use  Nippon’s  information 
for  the  limited  purposes  of  calculating 
the  related  manufacturers  warranty 
expenses.  Consequently,  for  the  one 
related  manufacturer  that  the 
Department  verified,  Nippon  contends 
that  since  it  was  reasonable  for  the 
related  manufacturer  to  use  Nippon’s 
warranty  data,  there  was  no  need  to 
provide  additional  documentation 
concerning  the  warranty  expense. 

Nippon  contends  that  the  use  of 
Nippon’s  warranty  information  as  a 
conservative  estimate  for  another  of  the 
verified  related  manufacturers  and  is 
appropriate  since  the  company 
manufactures  prepainted  and  laminated 
steel  products  that  are  more  likely  to 
have  warranty  claims.  In  addition, 
Nippon  claims  that  since  it  is  a  larger 
and  more  efficient  producer,  it  has  a 
lower  rate  of  merchandise  return  for 
which  warranties  must  be  paid.  For 
these  reasons,  Nippon  claims,  warranty 
payments  by  the  related  manufacturer 
would  likely  be  much  higher  than 
Nippon’s,  and  the  use  of  Nippon’s  rate 
as  a  surrogate  probably  results  in  lower 
warranty  claims. 

Department  Position:  The  Department 
elected  to  conduct  verification  at  two 
out  of  four  related  manufacturers.  As 
noted  in  our  verification  reports,  the 
warranty  expenses  of  these  two  related 
manufacturers  did  not  pass  verification. 
The  purpose  of  verification  is  to 
examine  documentation  to  verify  the 
accuracy  and  integrity  of  the 


questionnaire  response.  We  were  unable 
to  verify  the  accuracy  of  the  warranty 
expense  as  both  companies  failed  to 
provide  any  documentation  to  the 
support  the  warranty  amounts  claimed 
in  the  response.  Furthermore,  neither  of 
the  companies  provided  any  data 
supporting  the  claim  that  its  own 
warranty  expenses  were  similar  to 
Nippon’s  warranty  expenses.  We 
disagree  with  Nippon’s  contention  that 
it  was  reasonable  for  these  related 
manufacturers  to  use  Nippon’s  warranty 
data  as  surrogate  information,  since 
neither  party  was  able  to  establish  that 
the  Nippon  expenses  were 
representative  of  their  own.  As  to  the 
two  other  related  companies,  there  is  no 
indication  that  the  reported  warranty 
expenses  were  inaccurate.  The 
Department  has  therefore  allowed  the 
claimed  warranty  expense  adjustments 
for  those  two  related  companies  for 
these  final  determinations. 

Comment  18:  Petitioners  contend  that 
Nippon’s  related  manufacturers  failed  to 
prove  the  validity  of  their  claimed  home 
market  credit  expenses.  Petitioners  note 
that  Nippon’s  cr^it  expense  was  used 
as  a  surrogate  for  the  related 
manufacturers.  Petitioners  state  that  the 
Department  verified  two  of  the  related 
manufricturers  and  the  verification 
report  noted  that  neither  of  the  two 
companies  presented  evidence  to 
support  the  claim  that  Nippon’s  credit 
experience  reflects  any  of  the  related 
manufacturers  credit  costs.  Petitioners 
also  contend  that  one  of  the  related 
companies  was  unable  to  adequately 
trace  its  reported  credit  expense  to 
source  documentation  at  verification. 
Petitioners  assert  that  since  the  other 
two  related  manufacturers,  who  were 
not  verified,  reported  credit  e)^nse  in 
the  same  manner  as  the  two  related 
manufacturers  who  were  verified  the 
Department  must  assume  that  the  two 
unverified  companies  also  incorrectly 
reported  credit  expenses,  and  deny  the 
claimed  adjustment. 

Nippon  contends  that  petitioner’s 
assertions  about  Nippon’s  related 
manufacturer  credit  expenses  are  based 
on  a  misunderstanding  of  the 
methodology  used  by  those  companies 
to  calculate  their  adjustment  for  credit 
expenses.  Nippon  notes  that  each 
related  company’s  credit  adjustment  is 
based  on  two  elements:  (1)  Company- 
specific  information  about  the  number 
of  days  outstanding;  and  (2)  Nippon’s 
discount  rate  as  a  surrogate  for  each 
company-specific  discount  rate. 

Nippon  asserts  that  the  use  of 
Nippon’s  discount  rate  as  a  surrogate  for 
a  company-specific  rate  was  proper  for 
two  reasons.  First,  since  the 
Department’s  decision  to  collapse  the.se 
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companies  with  Nippon  essentially 
means  treating  them  as  divisions  of 
Nippon,  it  would  be  proper  to  use 
Nippon’s  discount  rate.  Second,  since 
Nippon  is  a  much  large  company,  and 
therefore  probably  able  to  obtain  more 
favorable  discoimt  terms,  the  use  of 
Nippon’s  discount  rate  as  a  surrogate 
represents  a  conservative  assumption. 

Nippon  contends  that  petitioners 
were  incorrect  when  they  argued  that 
one  of  the  related  manufacturers  was 
unable  to  substantiate  its  claimed  credit 
expense.  Nippon  notes  that  the 
Department  reviewed  documentation 
related  to  the  credit  terms  for  that 
related  company  and  confirmed  certain 
credit  terms.  Nippon  states  that  because 
it  was  reasonable  for  the  related 
manufacturer  to  use  Nippon’s  credit 
data,  there  was  no  need  to  provide 
additional  documentation  for  the  credit 
adjustment. 

Department  Position:  We  are  allowing 
credit  expenses  for  three  of  the  four 
related  manufacturers.  We  verified 
credit  adjustments  for  two  of  the  related 
companies.  At  verification,  the  first 
related  manufacturer  presented  detailed 
documentation  concerning  the 
company’s  credit  expenses.  We  found 
that  the  credit  information  contained  in 
the  company’s  sales  response  tied  to  the 
company’s  internal  records.  We 
specifically  examined  company-specific 
information  about  the  number  of  days 
outstanding  for  credit.  Although  the 
company  did  not  submit  any  specific 
data  on  how  Nippon’s  discount  rate  is 
reflective  of  the  related  manufacturer, 
they  did  provide  data  that  indicated  that 
Nippon’s  rate  was  similar  enough  to  be 
used  as  a  surrogate.  Consequently,  we 
found  that  the  use  of  Nippon’s  discount 
rate  as  a  surrogate  for  a  company- 
specific  discount  rate  was  reasonable 
given  the  company’s  other  extensive 
credit  expense  documentation.  Due  to 
the  fact  that  the  credit  expense  passed 
verification,  we  have  allowed  the 
claimed  credit  expense  for  the  final 
determinations. 

As  noted  in  our  verification  report, 
the  credit  expenses  of  the  other  related 
manufacturer  did  not  pass  verification. 
Unlike  the  first  related  manufacturer, 
we  were  unable  to  verify  the  accuracy 
of  the  credit  expense  as  the  second 
related  manufacturer  did  not  provide 
sufficient  supporting  documentation  or 
any  payment  trace  for  the  expense. 
Consequently,  we  have  disallowed  the 
claimed  adjustment  for  the  final 
determinations. 

As  to  the  two  other  related 
companies,  there  is  no  reason  to  believe 
that  the  reported  credit  expenses  were 
inaccurate.  The  Department  has 
therefore  allowed  the  claimed  home 


market  credit  expense  adjustment  for 
those  two  related  companies  for  the 
final  determinations. 

Comment  19:  Nippon  contends  that 
one  of  the  related  manufacturers 
properly  excluded  lump-sum  payments 
firom  its  customers  who  are  trading 
companies.  Nippon  notes  that  the  lump¬ 
sum  payments  did  not  relate  to  sales  of 
individual  payments  or  sales  during  a 
specific  time  period.  Nippon  asserts  that 
since  the  payments  could  not  be  tied  to 
individual  sales,  they  could  not  be 
reported  to  the  Department  in  the 
Department’s  required  format. 
Consequently,  Nippon  contends  that  the 
related  manufacturer  properly  excluded 
these  payments  from  the  sales  response 
submitted  to  the  Department. 

Petitioners  contend  that  the  lump¬ 
sum  payments  are  periodically 
negotiated  and  general  in  nature  should 
apply  to  the  related  manufacturer’s 
sales.  Petitioners  recommend  that  the 
Department  use  the  amount  of  the  lump¬ 
sum  payments  found  in  the 
investigation  to  adjust  upwards  the 
related  manufacturer’s  foreign  market 
value. 

Department  Position:  We  agree  with 
petitioners  that  these  lump-sum 
payments  constitute  additional  sales 
revenue  because  they  reflect  an  increase 
to  home  market  prices  based  on 
negotiations  with  customers.  Because 
these  payments  could  not  be  tied  to 
sp>ecific  individual  sales,  we  have 
increased  the  related  company’s  gross 
home  market  price  by  the  percentage 
value  of  the  ratio  of  the  lump-sum 
payments  to  the  related  entities  total 
sales. 

Comment  20:  Petitioners  contend  that 
Nippon  has  failed  to  establish  the  arm’s- 
length  nature  of  its  related  party 
commissions.  Petitioners  assert  that  the 
Elepartment  twice  requested  evidence  of 
the  arm’s-length  nature  of  these 
commissions  and  Nippon  has  failed  to 
provide  the  required  information. 
Petitioners  argue  that  since  Nippon  has 
not  demonstrated  the  arm’s-length 
nature  of  commissions  to  related  trading 
companies,  the  Department  should  not 
deduct  such  commissions  from  foreign 
market  value. 

Nippon  contends  that  it  has  fully 
explained  the  ba.sis  for  its  payment  of 
commissions  to  related  and  unrelated 
commissionaires.  Nippon  asserts  that 
the  Department  has  recognized  that 
there  are  certain  circumstances  in  which 
it  would  be  inappropriate  to  base  its 
arm’s-length  determination  solely  on  a 
comparison  of  the  commission  rates. 

Nippon  contends  that  its  commission 
rates  are  based  on  the  type  of  end-user 
serviced  by  the  trading  company. 
Consequently,  Nippon  argues  that  an 


arm’s-length  test  that  merely  compared 
commission  rates  would  be  meaningless 
because  any  difference  in  rates  are 
attributable  to  the  nature  of  the  end-user 
serviced.  Furthermore,  Nippon  notes 
that  the  Department  did  not  question  its 
methodology  in  its  preliminary 
determinations  or  at  verification  and 
should  therefore  accept  Nippon’s 
reported  commissions  without  regard  to 
whether  the  commissionaire  is  related 
to  Nippon. 

Department  Position:  As  noted  by  the 
petitioner,  in  our  deficiency  letter  we 
asked  Nippon  to  provide  information 
supporting  its  claim  that  related  party 
commissions  were  made  at  arm’s  length. 
Nippon  claimed  that  any  arm’s  length 
test  on  these  commissions  would  have 
to  be  based  on  a  comparison  of  related 
and  unrelated  commissions  by  the  type 
of  end-user  serviced  by  the 
commissionaire.  However.  Nippon  did 
not  provide  us  with  any  information  to 
distinguish  between  types  of  end-users. 
Therefore,  we  compared  commis.sions 
paid  to  related  and  unrelated 
commissionaires  based  on  the  level  of 
trade.  This  comparison  indicated  that 
commissions  paid  to  related  parties 
were  almost  always  higher  than 
commissions  paid  to  unrelated  parties. 
The  Department’s  stated  policy 
regarding  related  commissions  is  that 
the  Department  adjusts  for  commission 
paid  to  a  related  party  in  the  home 
market  when  the  commissions  were 
determined  to  be  (1)  at  arm’s  length  and 
(2)  directly  related  to  the  sales  in 
question.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Brass  Sheet  and  Strip  from  the 
Netherlands,  57  FR  9534,  9536  (Mar.  19, 
1992)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Coated 
Groundwood  Paper  fi^m  Finland,  56  FR 
56363,  56372  (Nov.  4,  1991).  Therefore, 
since  it  appears  that  these  related  party 
transactions  were  not  arm’s  length  in 
nature,  we  have  disallowed  the  claimed 
adjustment  for  home  market 
commissions  paid  to  related  parties  for 
the  final  determinations. 

Comment  21:  Petitioners  contend 
there  was  a  clerical  error  in  the 
Preliminary  Determinations  in  which 
the  Department  incorrectly  calculated 
the  commission  offset.  Petitioners  state 
that  two  additional  indirect  selling 
expenses  should  be  included  in  the 
offset. 

Deportment  Position:  We  agree  and 
have  corrected  the  commission  offset  for 
the  final  determinations. 

Comment  22:  Petitioners  argue  that 
the  Department  should  not  make  a 
circumstance  of  sale  adjustment  to 
foreign  market  value  to  account  for  the 
Japanese  consumption  tax.  Citing  Zenith 
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Electronics  Corporation  v.  United 
States.  No.  92-1043,  slip  opinion  at  12- 
17,  Rader,  C.J.  (March  19, 1993), 
petitioner  notes  that  the  decision  does 
not  permit  changes  to  FMV  for  tax 
adjustments. 

Petitioners  state  their  sole  objection  to 
the  Department’s  proposed  methodology 
concerns  the  calculation  of  the  amount 
of  the  “hypothetical”  tax  to  be  added  to 
United  States  Price.  Petitioners  urge  the 
Department  to  apply  the  rate  of  the  tax, 
not  the  amount,  to  United  States  Price. 
Petitioners  argue  that  section 
1677a(d)(l)(C)  requires  that  a  percentage 
rate,  not  an  absolute  amount,  be  appli^ 
for  the  U.S.  sale  adjustment.  Petitioners 
argue  that  19  U.S.C  1677a(d)(l)(c) 
requires  the  tax  be  calculated  on  U.S. 
merchandise  as  if  it  had  remained  in  the 
home  market.  Therefore,  petitioners 
contend  that  the  tax  rate  should  be 
applied  to  United  States  price  net  of 
rebates,  movement  charges,  duty  and 
brokerage. 

Nippon  supports  the  Department’s 
use  of  a  methodology  that  provides  for 
tax  neutrality  in  the  dumping 
calculation  is  consistent  with  the 
Department’s  longstanding  practice  of 
eliminating  any  inflationary  or 
deflationary  effect  of  taxes  on  the 
absolute  dumping  margin. 

Department  Position:  For  our 
treatment  of  this  issue,  please  see 
Appendix  II  to  the  Final  Determination 
of  ^les  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  published  concurrently 
with  this  notice. 

Comment  23:  Nippon  argues  that  it 
appropriately  calculated  its  general  and 
administrative  (“G&A”)  expense  ratio 
which  includes  the  net  “other 
expenses”  reported  in  its  consolidated 
financial  statements.  Allocating 
consolidated  net  “other  expenses”  over 
the  consolidated  operations  of  the 
controlled  group  of  companies  ensures 
that  all  business  operations  of  the  group 
are  allocated  their  fair  share  of  these 
non-operating  expenses.  Additionally, 
Nippon  argues  that  even  if  the 
Department  elects  to  compute  Nippon’s 
G&A  rate  by  including  the  “other 
expenses”  reported  in  its  non- 
consolidated  financial  statements,  it  is 
not  appropriate  to  adjust  the  amount 
from  these  financial  statements  by 
eliminating  the  reported  gain  on  sale  of 
land  to  a  subsidiary. 

Petitioner  argues  that  since  Nippon 
failed  to  show  that  the  gain  on  sale  of 
land  to  a  subsidiary  was  at  arm’s  length, 
the  Department  should  recompute 
Nippon’s  G&A  rate  exclusive  of  this 
gain. 

Department  Position:  We  disagree 
with  Nippon.  The  Department  normally 


computes  the  G&A  and  other  non¬ 
operating  income  and  expense  ratio  of  a 
company  based  on  its  unconsolidated 
operations  and  includes  an  amount  of 
G&A  from  related  companies  which 
pertains  to  the  product  under 
investigation.  G&A  and  other  non¬ 
operating  income  and  expense  items  are 
not  considered  fungible  in  nature.  Thus, 
other  non-operating  income  and 
expenses  realized  by  a  related  company 
does  not  necessarily  affect  the  general 
activity  of  Nippon.  Therefore,  we 
recomputed  Nippon’s  G&A  rate  based 
on  Nippon’s  unconsolidated  hnancial 
statements.  Additionally,  we  excluded 
the  gain  on  sale  of  land  to  a  subsidiary 
as  reported  in  Nippon’s  unconsolidated 
financial  statements,  because  this  sale  of 
land  was  not  related  to  the  product 
under  investigation. 

Comment  24:  Nippon  claims  that  it 
was  appropriate  to  calculate  the  G&A 
expense  for  related  further 
manufacturers  using  Nippon  parent 
company’s  G&A  ratio  only.  By  applying 
Nippon’s  G&A  rate  to  both  the  cost  of 
substrate  and  to  the  value  added  by  the 
related  manufacturers,  it  properly 
reported  G&A  expenses  on  related 
manufacturer  transactions. 

Department  Position:  We  disagree 
with  Nippon.  G&A  costs  incurred  by 
related  mrther  manufacturers,  in 
addition  to  G&A  costs  incurred  by 
Nippon,  are  relevant  costs  in 
determining  the  cost  of  production  and 
constructed  value  for  products  sold  by 
these  related  further  manufacturers, 
since  all  of  these  expenses  were 
necessary  to  manufacture  the  product. 
Therefore,  the  Department  recalculated 
Nippon's  G&A  rate  to  include  all  related 
manufacturers’  G&A. 

Comment  25:  Nippon  argues  that  for 
the  one  tested  related  company 
transaction  which  appeared  not  to  be 
arm’s  length,  the  Department’s  analysis 
resulted  in  the  comparison  of  unlike 
transactions.  Since  the  volume  of 
transactions  influence  per  unit  Hxed 
prices,  differing  volume  levels  make 
comparisons  of  total  per  unit  prices 
(fixed  plus  variable)  meaningless. 

Petitioner  argues  that  the  Department 
must  use  best  information  available  to 
restate  Nippon’s  costs  for  transactions 
with  related  companies  not  deemed  to 
be  at  arm’s  len^. 

Department  Position:  We  disagree 
with  Nippon.  For  a  sample  of  the  related 
company  transactions,  the  Department 
requested  Nippon  to  provide  data  to 
support  that  the  prices  were  at  market 
values  and  above  the  cost  of  production. 
For  the  specific  related  company 
transaction  to  which  Nippon  refers, 
during  verification,  Nippon  only 
provided  the  Department  with  the 


prices  that  it  paid  both  the  related  and 
the  unrelated  suppliers.  Nippon  did  not 
state  at  the  time  that  the  transactions 
were  not  comparable  and  that  an 
adjustment  to  the  prices  of  these 
transactions  was  necessary.  Not  until  its 
case  brief  did  Nippon  argue  that  these 
transactions  are  not  comparable  and  an 
adjustment  to  the  jirices  which  it 
presented  must  be  made  in  order  to 
make  them  comparable.  The  Department 
has  no  verified  information  indicating 
that  these  transactions  are  not 
comparable.  Therefore,  the  Department 
has  no  basis  to  reexamine  Nippon’s 
information  which  it  supplied  during 
verific.ation.  Accordingly,  we  have 
adjusted  Nippon’s  related  company 
costs  to  reflect  the  difference  between 
the  prices  it  paid  to  the  related  and 
unrelated  suppliers,  based  on  the 
sample  reviewed  during  veriHcation. 

Comment  26:  Nippon  claims  that  the 
proper  basis  of  comparison  for 
determining  whether  sales  are  occurring 
at  below  cost  prices  is  earnings  before 
interest  and  taxes.  Including 
consolidated  interest  expense  in  the  cost 
of  merchandise  or  services  provided  by 
a  related  company  double-counts 
interest  expense  which  is  allocated  to 
Nippon’s  cost  of  producing  subject 
merchandise  (which  includes  the  cost  of 
the  transferred  product  or  service). 
Comparisons  on  the  basis  of  earnings 
before  interest  and  taxes  indicate  that 
transactions  between  Nippon  and  its 
related  freight  and  computer  services 
companies  were  at  above  cost  prices. 

Petitioner  argues  that  consolidated 
interest  expense  should  be  included  for 
testing  of  whether  sales  occurred  above 
cost.  Additionally,  petitioner  argues  that 
consolidated  interest  expense  should  be 
allocated  on  the  basis  of  cost  of  sales 
because  it  is  more  reflective  of  the  cost 
of  production  and  is  predictive  of 
recovery  of  costs  through  sales. 

Deportment’s  Position:  We  disagree 
with  Nippon  that  determining  whether 
sales  are  occurring  at  below  cost  prices 
should  be  based  on  costs  excluding 
interest  expense  and  taxes,  because  the 
input  transfer  prices  must  reflect  the  full 
cost  of  production.  However,  in  this 
case,  whether  the  Department  tested 
such  transactions  using  interest  expense 
from  the  consolidated  or  unconsolidated 
hnancial  statements  has  no  effect. 
Therefore,  no  adjustment  was  made. 

Kawasaki  and  Sumitomo 

Comment  27:  Petitioners  state  that  the 
Department  is  compelled  to  use  the  best 
information  available  (BIA)  to  determine 
Kawasaki’s  dumping  margin  for  the 
LTFV  investigation  on  corrosion- 
resistant  steel,  and  Sumitomo’s  margins 
for  the  LTFV  investigations  on  cold- 
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rolled  steel  and  hot-rolled  steel  from 
Japan. 

Petitioners  note  that  Kawasaki  failed 
to  respond  to  the  Department’s  Section 
D  CX)P/CV  questionnaire  and  assert  that 
without  COP  data,  the  Department  is 
unable  to  determine  what  portion  of 
Kawasaki’s  home  market  sales  during 
the  POI  were  made  at  below  cost. 
Accordingly,  petitioners  contend,  the 
Department  must  assume  that  all  of 
Kawasaki’s  home  market  sales  were 
made  at  prices  below  cost,  and 
therefore,  without  CV  data,  there  is  no 
basis  for  calculating  FMV.  Petitioners 
argue  that  the  Department  must, 
therefore,  reject  I^wasaki’s  responses 
completely,  and  rely  on  total  BLA  to 
calculate  Kawasaki’s  dumping  margin. 
With  regard  to  Sumitomo,  petitioners 
note  that  the  Department  determined 
Sumitomo  was  “nonresponsive” 
because  it  withdrew  its  questionnaire 
responses  from  the  record  in  these 
proceedings.  The  Department 
preliminarily  assign^  to  Sumitomo,  as 
BIA,  the  highest  calculated  rate  for  any 
firm  within  the  appropriate  class  or 
kind  of  merchandise. 

Petitionos  argue  that  Kawasaki’s 
refusal  to  provide  certain  information 
and  Sumitomo’s  withdrawal  of 
information  has  significantly  impeded 
these  investigations  and  the  Department 
should,  therefore,  in  accordance  with 
past  precedent,  determine  Kawasaki  and 
Sumitomo  to  be  uncooperative 
respondents. 

l^wasaki  contests  the  petitioners’ 
assertion  that  its  failure  to  respond  to 
the  COP/CV  questionnaire  renders  it  an 
uncooperative  respondent  in  the  LTFV 
investigation  on  corrosion-resistant 
products.  Kawasaki  contends  that  its 
response  to  Sections  A,  B,  and  C  of  the 
Department’s  questionnaire 
demonstrates  that  it  has  actively 
participated  throughout  most  of  this 
investigation  and  thus  warrants 
continued  treatment  by  the  Department 
as  a  substantially  cooperative 
respondent.  As  such,  Kawasaki  asserts 
that  the  Department  should  apply  the 
same  BIA  methodology  for  the  final  as 
it  applied  in  the  preliminary 
determination. 

Sumitomo  argues  that  it  fully 
cooperated  in  these  investigations  until 
faced  with  demands  with  which  it 
asserts  it  could  not  comply.  Sumitomo 
contends  that  it  withdrew  its 
information  from  the  record  in  these 
investigations  because  of  what  it 
considered  the  “prohibitively  expensive 
burden  of’  providing  COP/CV  and 
further  manufacturing  data,  in  addition 
to  related  party  resale  prices,  “which 
neither  Sumitomo  nor  any  of  its  related 
companies  possessed.’’  Sumitomo 


contends  that  notwithstanding  its 
subsequent  withdrawal  of  information, 
until  presented  with  these  demands  it 
had  substantially  cooperated  with  the 
Department’s  requests  for  sales 
information. 

Department  Position:  Section  776(c) 
of  the  Act  requires  the  Department  to 
use  BLA  “whenever  a  party  or  any  other 
person  refuses  or  is  unable  to  produce 
inf(»mation  requested  in  a  timely 
manner  or  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation.’’  In  deciding  what  to  use 
as  BLA,  the  Department’s  regulations 
provide  that  the  Department  may  take 
into  account  whether  a  party  refiises  to 
provide  requested  information.  See  19 
CFR  353.37(b).  Thus,  the  Department 
may  determine,  case-by-case,  what 
constitutes  BLA. 

Althou^  Sumitomo  submitted  timely 
sales  responses,  Sumitomo  refused  to 
respcHid  to  the  further  manufacturing 
section  of  the  Department’s 
questionnaire.  Moreover,  Sumitomo 
then  withdrew  all  of  its  information 
from  the  record  in  these  investigations. 

With  respect  to  Kawasaki,  we  note 
that  in  the  preliminary  determinations 
we  did  not  apply  the  most  adverse  BIA 
rate  because  at  that  point  Kawasaki  had 
substantially  cooperated  with  the 
Department’s  requests  for  U.S.  and 
home  market  sales  information. 
However,  on  February  17, 1993,  after 
the  date  of  publication  of  the 
preliminary  determinations  in  these 
investigations,  Kawasaki  informed  the 
Department  that  it  would  not  respond  to 
the  COP/CV  questionnaire.  Without  cost 
of  production  data,  we  are  unable  to 
determine  whether  Kawasaki’s  home 
market  sales  were  made  below  cost,  and 
therefore  are  unable  to  determine  an 
appropriate  FMV  for  purposes  of 
calculating  the  respondent’s  dumping 
margins.  As  a  result  of  Kawasaki’s 
refusal  to  respond  to  the  COP/CV 
questionnaire,  we  consider  that 
I^wasaki  has  not  substantially 
cooperated  with  the  Department. 

As  discussed  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  ^rtain  Fresh  Cut  Flowers  from 
Mexico.  56  FR  29621  (June  28, 1991) 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Steel  Wire  Rope  from 
Thailand,  56  FR  46290  (September  11, 
1991)  the  Department  has  consistently 
used  BIA  when  a  respondent  refused  to 
provide  cost  information  requested  in  a 
questionnaire.  Notwithstanding  their 
lack  of  cooperation,  both  respondents 
insist  that  the  Department  should  not 
assign  them  the  most  adverse  BLA  rate. 
However,  it  is  the  Department’s  practice 
to  treat  respondents  who  refuse  to 
provide  requested  information  or 


otherwise  significantly  impede  an 
investigation  as  uncooperative.  See 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value;  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  and 
Certain  Cut-to  Length  Carbon  Steel  Plate 
from  Italy,  58  FR  7100  (February  4, 

1993)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Circular 
Welded  Non-Alloy  Steel  Pipe  from 
Taiwan,  57  FR  42961  (September  17, 
1992).  Therefore,  to  assign  Sumitomo 
and  Kawasaki  a  cooperative  rate  would 
be  contrary  to  the  Department's  practice 
of  using  as  BIA  information  that  may  be 
adverse  to  a  noncooperative  respondent. 
See  Replacement  Parts  for  Self- 
Propelled  Bituminous  Paving 
Equipment  From  Canada;  Final  Results 
of  Antidumping  Doty  Administrative 
Review,  56  FR  47451  (September  19, 
1991)  (“the  noncomplying  respondent 
cannot  find  itself  in  a  better  position  as 
a  result  of  failing  to  comply  with  the 
Departmrait’s  information  request  than 
had  the  respondent  provided  the 
Department  with  complete,  accurate, 
and  timely  data.’’).  It  would  also  be 
contrary  to  judicial  opinions  affirming 
the  Department’s  practice  which  have 
ruled  that  “Commerce  may  exercise 
discretion  in  determining  what  is  the 
best  information  available  when  a 
(respondent)  has  failed  to  supply 
requested  information.’’  Tai  Yang  Metal 
Industrial  Co.,  Ltd.  v.  United  States,  712 
F.  Supp.  973,  977  (OT  1989),  citing 
Chemical  Products  Corp  v.  United 
States,  645  F.  Supp.  289,  295  (CTT 
1986). 

Because  both  these  respondents 
refused  to  fully  cooperate  with  the 
Department  in  these  LTFV 
investigations  we  followed  our  long¬ 
standing  practice  and  assigned  to  them 
the  BIA  rate  for  non-cooperative 
respondents. 

Comment  28:  Petitioners  argue  that 
when  a  respondent  has  been  determined 
to  be  uncooperative,  the  Department 
will  generally  apply  the  most  adverse 
information  on  the  record. 

Petitioners  atgue  that  the  BIA  rule 
serves  two  main  purposes.  The  first  is 
to  induce  respondents  to  comply  with 
future  requests  for  timely,  complete,  and 
accurate  information.  The  second  is  to 
avoid  rewarding  a  respondent  for 
noncompliance.  To  that  end,  petitioners 
argue,  the  Department  must  ensure  that 
it  applies  a  BIA  rate  that  is  reasonably 
adverse  or  prejudicial  to  the 
uncooperative  respondent.  Petitioners 
contend  that  there  is  a  common  sense 
inference  that  a  respondent  withholds 
requested  data  because  a  margin 
calculated  on  that  data  would  be  more 
adverse  than  any  margin  already  on  the 
admini-strative  record. 
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Therefore,  according  to  petitioners,  to 
use  the  rate  calculated  for  a  cooperative 
respondent  as  the  BIA  rate  for  an 
uncooperative  respondent  would  in 
effect  reward  the  uncooperative 
respondent  for  its  noncompliance. 

Noting  that  the  Department  has  broad 
discretion  to  determine  what  to  use  as 
BIA,  petitioners  propose  that  the 
Department  calculate  BIA  for  Kawasaki 
and  Sumitomo  as  the  “highest  dumping 
margins  found  for  (other  respondents  in 
each  investigation]  weight-averaged  by 
the  volume  of  their  positive  margin 
sales.”  Petitioners  state  that  this 
methodology  was  used  by  the 
Department  in  the  Notice  of  Final 
Results  and  Termination  in  Part  of 
Antidumping  Duty  Administrative 
Review:  3.5"  Minidisks  and  Coated 
Media  Thereof  From  Japan,  56  FR  58040 
(November  15, 1991)  (hereinafter 
Microdisks).  Petitioners  explain  that 
this  methodology  will  usually  result  in 
a  higher  dumping  margin  than  simple 
weight-averaging  because  all  sales  with 
zero  or  negative  margins  will  be 
excluded  from  the  calculation. 

Petitioners  maintain  that  this 
methodology,  based  on  the  presumption 
that  neither  respondent  had  negative  or 
zero  margins,  is  appropriate  for 
Kawasaki  and  Sumitomo  because  it 
would  result  in  an  adverse  BIA  margin 
and  thus  would  not  result  in  rewarding 
them  for  their  lack  of  cooperation  in 
these  LTFV  investigations. 

Kawasaki  argues  that  should  the 
Department  incorrectly  determine 
Kawasaki  to  have  been  an  uncooperative 
respondent,  the  Department  should 
follow  its  longstanding  practice  for 
determining  overall  BIA  margins  for 
uncooperative  respondents,  as  outlined 
in  the  Department's  Antidumping 
Manual.  Kawasaki  contends  that  by 
using  this  methodology  for  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Stainless  Steel  Butt-Weld 
Pipe  Fittings  from  Taiwan,  58  FR  28556 
(May  14, 1993),  the  Department 
acknowledged  that  this  methodology 
represents  the  most  adverse  BIA. 
Furthermore,  Kawasaki  states  the  Court 
of  International  Trade  has  repeatedly 
upheld  the  E)epartment’s  use  of  this 
methodology  in  prior  cases. 

Both  Kawasaki  and  Sumitomo  assert 
that  the  Depaitment  was  correct  to 
realiir''’  its  established  BIA  policy  in 
Appendix  U  to  the  companion 
preliminary  determination  in  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  58  FR  7066,  7069-70 
(February  4, 1993)  by  applying  a 
common  methodology  to  all  of  the  flat- 
rolled  steel  cases. 

Kawasaki  argues  that  petitioners’ 
proposed  BIA  methodology  in  the 


instant  investigation  contradicts 
petitioners’  prior  position  with  respect 
to  Kawasaki  (See  February  8, 1993, 
letter  from  Robert  E.  Lighthizer  and  John 
F.  Mangan),  and  petitioners'  position 
with  respect  to  the  concurrent 
investigation  on  hot-rolled  steel  from 
Belgium.  According  to  Kawasaki,  in  that 
investigation,  the  petitioner  specifically 
noted  in  its  case  brief  that  use  of  the  BIA 
methodology  outlined  in  Appendix  II 
“would  be  consistent  with  the 
Department’s  longstanding  practice.” 

Kawasaki  asserts  that  failure  to  follow 
a  consistent  approach  (i.e.,  applying 
petitioners’  different  BLA  proposals  in 
the  Japanese  and  Belgian  investigations) 
would  be  arbitrary  and  capricious  since, 
in  previous  investigations  and 
administrative  reviews  involving  similar 
products  fttim  various  countries,  the 
Department  always  has  applied  a 
common  methodology  to  determine 
what  overall  BIA  should  be  used  for 
respondents  whose  data  could  not  be 
used.  Kawasaki  notes  that,  in  particular, 
the  Department  has  applied  a  two-tiered 
approach:  One  test  for  cooperative 
respondents  and  another  test  for  non- 
cooperative  respondents. 

Kawasaki  and  Sumitomo  assert  that 
the  petitioners’  proposed  methodology 
constitutes  an  unprecedented  and 
unwarranted  departure  from  previous 
policy  for  dealing  with  respondents  that 
the  Department  considers  to  have  been 
uncooperative. 

Sumitomo  contends  that  this  practice 
dates  as  far  back  as  1985  and  argues  that 
the  Department  has  continued  with  its 
long-standing  policy  of  using  a  regularly 
calculated  dumping  margin  for  another 
respondent  as  one  of  its  two  choices  for 
BLA. 

Kawasaki  and  Sumitomo  argue  that 
Microdisks,  the  case  cited  by  petitioners 
as  precedent  for  its  BIA  proposal,  is  not 
relevant  to  these  investigations. 
Kawasaki  argues  that  Microdisks  is  not 
relevant  because  in  Microdisks,  the 
“positive  margin”  calculation  was  based 
on  respondent’s  own  data  and  was 
applied  as  partial  BIA  for  missing  data 
that  represented  only  a  small  portion  of 
the  respondents  total  U.S.  sales. 

Sumitomo  argues  that  the  “positive 
margin”  methodology  used  in 
Microdisks  simply  should  not  be 
applied  as  a  precedent  for  any  overall 
BIA  rate.  According  to  Sumitomo,  Sony 
(the  subject  respondent  in  Microdisks), 
offered  no  general  objection  to  the 
Department’s  use  of  said  methodology 
because  the  imports  involved  were 
relatively  insignificant  in  value. 
Consequently,  according  to  Sj^itomo, 
the  Department’s  final  decision  in  that 
case  cannot  be  considered  a  meaningful 
departure  from  the  Department’s 


standard.  In  support  of  this,  Sumitomo 
asserts  that  the  Department  has  never 
cited  the  Microdisks  decision  as 
precedent  for  a  comparable  BLA  in  a 
subsequent  decision,  nor  did  the 
Department  adopt  the  Microdisks 
decision  in  any  of  the  other  cases  cited 
in  petitioners’  brief.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from 
France,  58  FR  6203,  6204-05  (January 
27, 1993);  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Circular 
Welded  Non-Alloy  Steel  Pipe  ftt)m 
Taiwan,  57  FR  42961,  42962  (Sept.  17, 
1992);  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Metal 
from  the  People’s  Republic  of  China,  56 
FR  18570, 18571-72  (April  23. 1991);  or 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Brass  Sheet  and 
Strip  from  Sweden,  57  FR  29278,  29281 
(July  1, 1992). 

Kawasaki  and  Sumitomo  both  assert 
that,  in  addition  to  being  inconsistent 
with  past  Department  policy, 
petitioners’  proposal  is  based  upon 
unwarranted  assumptions  about  these 
respondents’  sales  during  the  POl. 
Kawasaki  notes  that  in  suggesting  that 
the  Department  determine  a  margin  for 
Kawasaki  by  weight-averaging  Nippon’s 
LTFV  margins  by  the  volume  of 
Nippon’s  positive  margin  sales, 
petitioners  suggest  that  the  Department 
disregard  every  zero  or  fair  value  sale 
and  instead  weight  average  only 
Nippon’s  LTFV  sales.  Kawasaki  asserts 
that  this  is  unwarranted  because  it 
assumes  that  every  single  sale  made  by 
Kawasaki  had  a  positive  margin  (i.e., 
was  sold  at  less  than  fair  value). 

Kawasaki  contends  that  its  confidential 
data,  which  remain  part  of  the  record  in 
this  investigation,  clearly  rebut  an 
inference  that  every  Kawasaki  sale  was 
made  at  less  than  fair  value.  Kawasaki 
alleges,  therefore,  that  the  Department’s 
use  of  petitioners’  proposal  would  not 
be  in  accordance  with  the  law,  as 
interpreted  by  the  Federal  Circuit  in 
Rhone  Poulenc,  which  stated  that  a  rate 
would  be  punitive  if  the  Department 
rejected  a  lower  rate  in  favor  of  high 
margin  information  that  was 
demonstrably  less  probative  of  current 
conditions. 

Sumitomo  contests  a  similar  inference 
by  petitioners  regarding  Sumitomo’s 
POI  U.S.  sales.  Sumitomo  asserts  that 
petitioners  are  attempting  to  justify  their 
BLA  proposal  on  the  basis  of  the 
incorrect  premise  that  Sumitomo 
withdrew  from  the  investigations 
because  it  was  afraid  the  Department 
would  discover  that  Sumitomo  had  been 
making  sales  with  high  margins. 
Sumitomo  reiterates  its  claim  that  it 
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withdrew  its  information  from  the 
record  in  these  investigations  because  of 
the  high  costs  involved  in  responding  to 
cost  questionnaires  and  because  it  was 
asked  to  provide  information  regarding 
related  resellers  which  it  does  not  have. 

Department  Position:  As  discussed  in 
our  response  to  Comment  27  above,  we 
agree  with  the  petitioners’  contention 
that  Kawasaki  and  Sumitomo  should  be 
considered  uncooperative  respondents 
for  purposes  of  these  final 
determinations.  We  further  agree  with 
the  petitioners’  description  of  the 
common  sense  inference  that  a 
respondent  withholds  data  because  a 
margin  calculated  on  such  data  would 
be  more  detrimental  than  any  margin 
already  on  the  administrative  record.  As 
a  result,  the  Department’s  policy  is  to 
apply  an  adverse  BIA  rate  to 
uncooperative  respondents. 

The  Department  has  a  well 
established  practice  for  determining 
what  to  use  as  an  overall  BIA  rate  for 
uncooperative  respondents.  The 
Department’s  assumption  is  that  the 
highest  margin  alleged  in  the  petition  is 
the  most  adverse  rate  unless  a 
calculated  margin  is  higher.  Therefore, 
we  disagree  with  petitioners’  proposed 
BIA  methodology  for  these  final 
determinations.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Sulfur 
Dyes,  Including  Sulfur  Vat  Dyes  from 
India.  58  FR  11835  (March  1, 1993), . 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
from  Germany,  54  FR  18992  (May  3, 
1989)  (hereinafter  AFBs  Germany, 

1989),  Final  Results  of  Antidumping 
Duty  Administrative  Reviews: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.  57  FR 
28360,  28379  (June  24,  1992) 

(hereinafter  AFBs  from  France),  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Dried  Heavy  Salted 
Codfish  from  Canada,  50  FR  20819  (May 
20, 1985),  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Steel  Wire  Rope 
from  Mexico,  58  FR  7531  (February  8. 
1993);  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Welded 
Stainless  Steel  Pipes  from  Taiwan,  57 
FR  53705  (November  12, 1992);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Personal  Word  Processors  from 
Japan,  55  FR  31101  (July  19. 1991),  NSK 
Ltd.  V.  United  States,  809  F.  Supp.  115, 
119  (CIT  1992);  and  Asociacion 
Colombiana  de  Exportadores  de  Flores 
V.  United  States,  717  F.  Supp.  834,836- 
7  (CIT  1989),  afrd  901  F.  2d  1089  (Fed. 
Cir.  1990)  cert,  denied  sub  nom., 
Floramerica,  S.A.  v.  United  States,  498 
U.S.  848  (1990).  In  accordance  with  that 


longstanding  practice,  for  these  final 
LTFV  determinations,  we  have  applied 
as  BIA  for  Kawasaki  and  Sumitomo,  the 
higher  of:  the  highest  rate  in  the  petition 
or  the  highest  calculated  rate  found  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  in  these  LTFV 
investigations. 

NKK 

Comment  29:  Petitioners  state  that  the 
Elepartment  must  rely  upon  total  BIA  to 
calculate  NKK’s  final  margin,  due  to  (1) 
NKK’s  failure  to  comply  with  the 
Department’s  explicit  instructions 
regarding  the  submission  of  replacement 
sales  tapes  and  (2)  NKK’s  incorporation 
of  several  unrequested  and  unverified 
changes  in  the  replacement  sales  tapes. 
Petitioners  contend  that  these  revisions 
amount  to  untimely  new  information 
which  must  be  rejected  under  the 
regulations.  Petitioners  cite  AFB’s  from 
Germany  (1989),  which  states  that  the 
Department  will  allow  revisions  to 
responses  after  the  preliminary 
determination  and  during  verification 
only 

so  long  as  the  revisions  are  minor  and  do  not 
constitute  "new  responses.”  *  *  *  Substantial 
revisions  submitted  after  the  Preliminary 
Determination  are  not  accepted  because 
insufficient  time  exists  at  that  point  to 
analyze  and  verify  the  data. 

NKK  states  that  the  Department  has 
no  factual  or  legal  basis  to  apply  total 
BIA  against  NKK  in  this  investigation. 
NKK  contends  that  petitioners  have 
disregarded  NKK’s  numerous 
submissions  to  Commerce  which  made 
clear  what  database  was  being  used  for 
purposes  of  the  investigation  and 
verification.  According  to  NKK,  the 
Department  specifically  stated  that  it 
wanted  a  single  set  of  tapes  after 
verification,  and  that  such  tapes  would 
include  the  corrections  that  NKK  had 
already  put  on  the  record  and  any 
further  changes  the  Department  might 
request  at  verification.  After 
verification,  the  Department  requested 
that  NKK  submit  tapes  using  a 
December  1992  closing  date,  which 
according  to  NKK  is  fully  consistent 
with  Commerce’s  express  instructions 
in  the  questionnaire  for  respondents  to 
submit  updated  home-market  sales 
information.  NKK  states  that 
Department  officials  verified  the 
corrected  updated  databases  found  in 
the  May  11  tapes,  not  the  December  7, 
1992  computer  tapes.  The  sales  database 
and  printouts  used  at  verification 
included  the  rebate  information  and  the 
product  matching  information  that 
Commerce  verified,  and  complied  with 
Commerce’s  request  in  the 
questionnaire  for  updated  data.  The 


Department  fully  verified  the  | 

underlying  data,  and  the  methods  by  j 

which  NKK  extracted  the  data  from  its 
computer  database. 

Department  Position:  We  agree  with 
respondent.  Petitioners  arguments  for 
using  BIA  arise  from  a  basic 
misunderstanding  of  which  tape  was 
verified  by  the  Department.  The 
Department  used  a  tape  dated  December 
7, 1992,  for  purposes  of  calculating  the 
preliminary  dumping  margins  for  NKK. 

On  two  occasions  thereafter  (December 
21, 1992  and  February  19, 1993),  NKK 
submitted  documents  identifying  errors 
it  had  discovered  in  it^  December  7 
tape.  On  those  occasions,  NKK  offered 
to  submit  new  tapes  to  the  Department. 

On  each  occasion,  the  Department 
declined,  stating  that  if  it  deemed 
necessary,  it  would  request  a  new  tape 
incorporating  corrections  uncovered  at 
verification. 

The  May  11, 1993  tape,  which  we 
requested,  reflects  all  the  changes  which 
NKK  pointed  out  in  their  December  21 
letter.  The  Department  agreed  to  the 
corrections  noted  by  NKK  and  it  is  this 
subsequent  updated  tape  (with 
shipment,  rebate,  and  payment  data 
through  December  1992)  which  was  the 
basis  of  our  verification,  as  is  made  clear 
in  the  verification  report.  As  a  result, 
the  information  upon  which  we  are 
basing  our  final  determination  has  been 
fully  verified  by  the  Department.  For 
further  information,  please  see  the  June 
3. 1993  Memorandum  to  the  File,  which 
further  details  the  above  chronology. 

Petitioners  are  simply  incorrect  in 
stating  that  NKK  did  not  indicate  errors 
in  its  December  7  concordance  matches. 

In  the  letter  of  December  21,  NKK  made 
clear  that  certain  variables  were 
misclassified  and  thereby  affected  the 
matching  criteria.  These  were  then 
corrected  on  the  later  tape  that  was 
verified.  Petitioners  are  also  incorrect  in 
alleging  that  the  new  tapes  include 
numerous  changes  not  requested  by  the 
Department  at  verification.  The  AFBs 
from  Germany  case  is  inapposite 
because  in  this  case  the  revisions 
accepted  by  Commerce  are  minor  and 
have  been  verified  and  were  properly 
used  in  determining  NKK’s  final 
dumping  margins. 

Comment  30:  Petitioners  contend  that 
the  Department  improperly  included  in 
its  FMV  calculation  NKK’s  sales  that 
were  made  outside  the  ordinary  course 
of  trade.  NKK  indicated  in  its  section  B 
response  that  it  made  certain  sales  of 
material  which  was  not  produced  in 
response  to  a  customer  order,  but 
instead  was  material  that  was  produced 
in  excess  of  an  order  (overroll  material), 
to  more  efficiently  complete  a 
production  run. 
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Although  overran  material  is 
physically  identical  to  ordinary 
material,  petitioners  contend  that 
because  NKK  treats  overrolls  the  same 
way  it  treats  scrap  in  its  internal  cost 
accounting  system.  NKK’s  sales  of 
overrolls  are  not  made  in  the  ordinary 
course  of  trade. 

Petitioners  add  that,  by  law,  the 
Department  may  not  base  FMV  on  sales 
out  of  the  ordinary  course  of  trade. 
Petitioners  go  on  to  say  that  although 
the  Department  considered  the  physical 
characteristics  in  determining  prime 
and  non-prime  material,  it  should  have 
also  considered  other  circumstances  of 
the  transaction  to  determine  whether  ail 
the  sales  were  made  in  the  ordinary 
course  of  trade.  These  other 
circumstances  noted  by  petitioners  are: 
frequency  of  sale;  the  quantities  sold  in 
total  and  in  each  transaction  relative  to 
sales  of  the  primary  product;  whether 
the  price  reflects  extraordinary 
circumstances  rather  than  normal 
market  forces;  profit  margins  on  the 
sales;  and  respondent's  own 
categori2;ation  of  the  material. 

Petitioners  note  that  NKK  treats  the 
cost  of  producing  the  overroli  material 
as  part  of  the  cost  associated  with 
production  of  subject  merchandise  sold 
in  the  ordinary  course  of  trade.  As  a 
result,  petitioners  allege  that  NKK  has 
inflated  the  costs  of  producing  the 
"ordinary  product”  because  these  costs 
absorb  the  costs  of  the  overroll 
transactions.  For  this  reason,  NKK 
claims  that  the  Department  should 
exclude  sales  of  overrolls  bom  the  sales 
below  cost  investigation  for  cold  rolled 
products.  Petitioners  contend  that  if 
such  products  are  excluded  from  the 
sales  below  cost  investigation,  they 
should  also  be  excluded  from  the  home 
market  database  when  calculating  FMV, 
since  it  w’ould  clearly  be  improper  to 
exclude  overroll  product  from  the  cost 
test  then  include  it  in  the  FMV 
calculation. 

NKK  agrees  with  petitioners  that 
overroll  transactions  should  be 
excluded  from  the  E)ep>artment’s  cost 
test.  NKK  also  states  that  overroll  sales 
should  be  included  in  home  market 
sales  when  calculating  FMV  because  it 
produces  overrolls  to  fill  spare  time 
between  production  for  specific  orders 
or  to  attain  optimal  production  lots,  and 
that  the  overroll  material  is  physically 
identical  material  sold  in  the  ordinary 
course  of  trade. 

NKK  also  argues  that  a  substantial 
proportion  of  its  reported  overroll 
transactions  fall  within  the  price  range 
of  "ordinary  sales”  established  by  its 
non-overroll  transactions. 

Department  Position:  The  Department 
has  determined  not  to  include  sales  of 
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"overroll”  production  in  the  arm’s 
length  test  for  related  resellers,  the 
calculation  of  FMV,  and  in  the  COP  test 
for  the  purposes  of  these  investigations. 
In  order  to  make  the  most  accurate  sales 
comparisons,  we  are  comparing  sales  of 
prime  products  to  only  sales  of  prime 
products.  For  purposes  of  the 
administrative  reviews,  the  Department 
will  consider  whether  overrun  or 
"overroll”  production  is  equivalent  to 
prime  production  if  it  is  not  sold 
outside  the  ordinary  course  of  trade. 

Comment  31:  Petitioners  contend  that 
the  Department  should  use  partial  BIA 
to  account  for  home  market  hot  rolled 
related  party  sales  which  do  not  meet 
the  Department’s  deflnition  of  arm’s 
length  sales.  Citing  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Internal  Combustion 
Industrial  Forklift  Trucks  from  Japan,  57 
FR  3167,  3179-83  (Jan.  28. 1992) 
(hereinafter  Forklift  Tracks  from  Japan), 
pietitioners  argue  that  if  a  respondent 
cannot  show  that  sales  are  at  arm’s 
length,  and  sales  through  the  related 
party  are  a  significant  percentage  of  all 
sales  in  the  home  market,  the 
Department  will  calculate  foreign 
market  value  on  the  basis  of  the  sales 
price  to  the  first  unrelated  party. 
Petitioners  allege  that  since  NKK  chose 
to  ignore  the  Department’s  requests  to 
report  the  sale  to  the  first  unrelated 
party,  it  is  likely  to  be  hiding  higher 
home  market  prices,  as  it  is  reasonable 
to  assume  that  the  related  party  made  a 
profit  on  its  sales  to  unrelated 
customers. 

Because  NKK  did  not  report  its  first 
unrelated  sales,  petitioners  argue  that 
the  Department  should  use  BIA  to 
impute  a  home  market  sales  price 
whenever  NKK’s  sales  to  related  parties 
were  not  at  arm’s  length  prices.  As  BIA, 
petitioners  suggest  using  the  highest 
price  per  ton  charged  for  each 
CONNUM  to  an  unrelated  buyer.  For 
each  CONNUMH,  the  highest  price 
should  be  applied  to  the  total  tonnage 
of  non-arm’s  length  sales.  Petitioners 
contend  this  follows  Department 
practice  as  found  in  Fish  Netting  Fibers, 
Japan,  48  FR  43210  (Sept.  23. 1983). 

NKK  argues  that  if  the  Department 
applied  a  more  reasonable  methodology 
to  test  related  party  sales,  all,  or 
substantially  ail  of  NKK’s  sales  of  hot 
rolled  material  to  related  parties  would 
be  considered  by  the  Department  to  be 
at  arm’s  length. 

NKK  takes  exception  to  petitioners 
argument  that  it  “ignored”  the 
Department’s  request  to  report  the  first 
unrelated  sale  of  hot  rolled 
merchandise.  Citing  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Gray  Portland  Cemient  and 


1993  /  Notices 


Clinker  from  Mexico,  58  FR  25803, 
25807  (April  28, 1993)  (hereinafter 
Cement  and  Clinker  from  Mexico), 

Small  Business  Telephones,  Japan,  57 
FR  4949,  4950  (Feb.  11,  1992),  and  the 
Departments’  questionnaire  in  this 
proceeding  (page  A-5),  NKK  chose 
instead  to  demonstrate  that  its  sales  to 
related  customers  were  at  arm’s  length. 
In  any  event,  the  first  sale  to  an 
unrelated  purchaser  would  have 
occurred  at  a  tll'^I'erent  level  of  trade. 
Thus,  according  to  NKK,  considering 
that  most  of  NKK’s  related  party  sales  at 
the  same  level  of  trade  are  demonstrably 
at  arm’s  length,  NKK  argues  that  there 
is  no  basis  to  use  BIA  in  this  instance. 
NKK  relies  upon  the  Department’s 
preliminary  determination  to 
demonsb-ate  that  NKK’s  claim  is 
substantially  correct,  and  that  a 
substantial  majority  of  NKK’s  related 
party  sales  passed  even  the 
Department’s  “biased”  related  parties 
test.  NKK  argues  the  test  is  biased 
because  it  allows  the  Department  to  use 
related  party  prices  only  if  they  are 
higher  than  unrelated  party  prices,  thus 
raising  the  average  home  market  price 
and  the  dumping  margin. 

Deportment’s  Position:  Although  we 
agree  with  petitioners  that  NKK  did  not 
report  downstream  sales,  we  disagree 
with  petitioners’  proposed  application 
of  BIA.  As  we  explained  for  all  these 
cases  in  the  preliminary  determinations 
(See  Appendix  II  to  the  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina),  we  believe  it  is  most 
appropriate  to  determine  whether  sales 
to  specific  customers  were  made  on  an 
arm’s  length  basis,  in  accordance  with 
past  Departmental  practice.  To  the 
extent  that  dropping  related  party  .sales 
that  fail  the  arm’s  length  test  from  the 
product  concordance  leaves  U.S.  .sales 
without  an  adequate  foreign  market 
match,  we  have  applied  BIA  to  these 
U.S.  sales.  As  BIA,  we  u.sed  the  higher 
of  either  (1)  the  average  of  all  margins 
alleged  in  the  petition  for  the  class  or 
kind  of  merchandise,  or  (2)  the  highest 
non-aberrational  calculated  margin  for 
any  other  sale  of  merchandise  of  the 
same  class  or  kind  made  by  the  same 
respondent.  Again,  we  believe  that  it  is 
not  appropriate  to  apply  BIA  in 
situations  where  there  is  an  adequate 
basis  for  determining  FMV.  For  the.se 
reasons,  we  have  continued  to  apply 
BIA  in  the  context  of  the  arm’s  length 
test  as  we  did  in  the  preliminary 
determinations. 

We  agree  with  NKK’s  contention  that 
comparing  the  first  sale  of  NKK 
merchandise  to  an  unrelated  purchaser 
in  the  home  market  (i.e.,  a  down.stream 
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sale)  to  a  trading  company  sale  in  the 
U.S.  market  would  necessitate  a 
comparison  between  two  levels  of  trade. 
However,  for  purposes  of  matching,  the 
Department  emphasizes  the  physical 
characteristics  of  the  merchandise  over 
the  level  of  trade  at  which  the 
transactions  occurred. 

In  Fork  Lift  Trucks  from  Japan,  the 
Department  stated  that  it  would  base 
FMV  on  the  sales  price  to  the  first 
imrelated  party  when  a  “significant 
percentage”  of  home  market  sales  are 
made  to  a  related  party.  In  this  instance, 
NKK’s  total  sales  to  related  parties  do 
not  approach  the  percentage  of  related 
party  sales  made  at  prices  below  arm’s 
length  foimd  in  Fork  Lift  Trucks  from 
Japan. 

Comment  32:  Petitioners  argue  that 
the  Department  should  apply  BIA  to  all 
NKK’s  home  market  cold  rolled  related 
party  sales  because  NKK  did  not  report 
these  sales.  Petitioners  allege  that  NKK 
misinterpreted  the  Department’s 
instructions  regarding  the  Department’s 
“Streamlining”  proc^ures.  According 
to  petitioners,  the  Department’s 
streamlining  procedures  excuse 
respondents  in  these  steel  cases  from 
reporting  “home  market  sales  from 
related  resellers  to  unrelated  customers 
if  the  total  of  those  sales  to  related 
companies  comprises  less  than  five 
percent  of  volume,  of  total  *  *  *  home 
market  sales.”  Petitioners  allege  that 
NKK’s  failure  to  respond  to  the 
Department’s  request  leaves  open  the 
possibility  that  NKK  may  be  hiding 
higher  home  market  prices.  As  a  result, 
petitioners  advocate  partial  BLA  for 
these  sales  by  taking  the  highest  price 
charged  per  ton  on  a  single  sale  and 
wei^t-averaging  this  price  in  the  FMV 
calculation  for  each  CONNUMH. 

Respondent  states  that  it  was 
instructed  by  the  Department  to  not 
report  these  sales,  in  accordance  with 
the  Department’s  October  9, 1992  letter 
to  NKK  regarding  the  Department’s 
streamlining  procedures. 

Department’s  Position:  We  agree  with 
respondent.  NKK’s  home  market  cold 
rolled  related  party  sales  fell  below  the 
five  percent  cut-off  noted  in  our 
streamlining  procedures;  thus  NKK  was 
not  required  to  report  these  sales.  This 
was  made  known  to  respondent  in  our 
letter  of  October  9, 1992  which  stated 
“[bjecause  NKK’s  sales  of  cold  rolled 
products  to  related  trading  companies 
are  less  than  five  percent  of  total  home 
market  sales,  you  need  not  report  these 
sales.”  Therefore  there  is  no  justification 
to  resort  to  BIA  for  these  sales. 

Comment  33:  Petitioners  argue  that 
the  Department  should  reject  NKK’s  two 
proposed  modifications  to  the 
Department’s  product  matching 


methodology.  First,  NKK  proposed 
dividing  the  high  carbon  steel  category 
(i.e.,  steel  with  a  carbon  content  of  0.26 
percent  or  greater)  into  two 
subcategories;  (1)  Steel  with  a  carbon 
content  between  0.26  and  0.52  percent, 
and  (2)  steel  with  a  carbon  content 
greater  that  0.52  percent.  Second,  NKK 
proposed  changing  the  Department’s 
definition  of  tin  mill  black  plate  (TMBP) 
to  be  consistent  with  the  FTC’s 
definition.  Petitioners  note  that  neither 
proposal  was  submitted  when  interested 
parties  were  given  the  opportimity  to 
comment  on  the  model  match 
methodology,  and  thus  NKK’s  proposals 
are  untimely.  In  addition,  citing  United 
Engineering  &■  Forging  v.  United  States, 
779  F.Supp.  1375, 1381  (CTT  1991), 
petitioners  contend  that  NKK  was 
unjustified  in  imilaterally  changing  the 
Department’s  model  match  hierarchy. 

With  regard  to  the  establishment  of 
two  high-carbon  categories,  NKK  argues 
that  using  a  single  category  for  high 
carbon  steel  guarantees  that  the 
Department  will  be  making  a  distorted 
price  comparison  because  the  range  of 
products  which  fall  into  this  category  is 
simply  too  great.  NKK  contends  that  the 
higher  the  carbon  content,  the  higher 
the  cost  of  manufacture,  and  that  the 
pricing  policies  of  both  the  U.S.  and 
Japanese  industry  reflect  that  fact.  NKK 
fukher  states  that  it  should  not  be 
penalized  simply  because  it  did  not 
raise  this  issue  during  the  August  1992 
comment  period,  more  than  two  months 
before  the  section  B  and  C  questionnaire 
responses  were  due. 

Regarding  its  proposal  to  match 
TMBP  with  TMBP,  NKK  again  argues 
that  this  modification  will  eliminate  a 
pricing  distortion  that  currently  exists 
in  the  model  match  methodology.  It 
would  also  ensure  consistency  with  the 
FTC  definition  of  TMBP,  which  defines 
it  as  an  uncoated  cold-rolled  steel  that 
“can  be  used  as  the  substrate  for 
tinplate,  tin-free  steel,  or  other  coated 
flat  products.” 

Fmally,  NKK  points  out  that  this 
proposed  reclassification  would  require 
no  adjustment  to  the  model  matching 
framework  as  the  proposal  merely 
reclassifies  TMBP  from  category  B1  to 
B3,  and  NKK  has  submitted  tapes  with 
this  change  already  made. 

Department  Position:  We  agree  with 
petitioner.  Regarding  NKK’s  proposal  to 
split  the  high  carbon  category  at  the  0.52 
percent  carbon  level,  the  Department 
notes  that  no  interested  party  raised 
concerns  about  the  decision  to  segregate 
high  carbon  steel  from  standard  steel  at 
the  0.26  percent  level  during  the 
comment  period  on  model  match 
methodology.  Further,  no  additional 
carbon  level  groupings  were  suggested 


by  any  interested  ptuty  diiring  the 
available  comment  period,  including 
producers  which  specialize  in  high 
carbon  steels.  In  addition,  NKK 
specifically  noted  in  its  comments  that 
the  only  suggested  carbon  level  division 
in  cold  rolled  merchandise  should  be  at 
the  0.26  percent  level.  The  Department 
also  notes  that  the  single  category  for 
high  carbon  steels  is  consistent  with  the 
Department’s  experience  over  the  course 
of  its  enforcement  of  various  steel  trade 
programs. 

NKK  also  proposed  that  the 
Department  reclassify  some  of  NKK’s 
cold  rolled  steel  sales  of  less  than  0.014 
inch  as  “other”  because  not  all  that 
material  is  considered  tin  mill  black 
plate  (TMBP)  by  NKK.  The  Department 
has  determined  to  maintain  the  model 
matching  criteria  as  initially  presented. 

NKK  raised  no  concerns  ab^ut  non¬ 
black  plate  cold  rolled  sheet  that  was 
less  than  0.0141  inch  in  thickness.  In 
fact,  NKK  specifically  noted  in  its 
comments  that  cold  rolled  sheet  other 
than  black  plate  was  greater  than  0.0141 
inch  in  thickness.  Therefore,  for 
purposes  of  this  investigation  we  will 
continue  to  classify  material  less  that 
0.014  inch  as  black  plate. 

Comment  34:  Petitioners  argue  that 
the  Department  should  not  deduct  any 
home  market  movement  expenses  from 
FMV  because  NTCK’s  allocation 
methodology  is  inaccurate, 
unreasonable,  and  because  these  charges 
are,  in  part,  based  upon  movement 
charges  paid  to  related  parties. 

Petitioners  allege  that  NKK’s 
methodology  of  calculating  movement 
expenses  based  upon  the  type  or 
method  of  movement,  the  use  of  an 
overall  average  cost  during  the  POI,  and 
the  allocation  of  these  costs  to  specific 
transactions  based  on  the  way  the 
material  would  “most  likely”  have  been 
transported,  is  unreasonable  and 
inaccurate.  Citing  AFBs  from  France,  57 
FR  28398,  petitioners  argue  that  the 
Department  “prefers  expenses  to  be 
reported  on  a  transaction-by-transaction 
basis,”  but  that  the  Department  may  also 
accept  other  “reasonable  allocation” 
methodology  if  respondent  is  incapable 
of  providing  transaction  specific 
expenses,  as  stated  by  the  Department  in 
AFBs  from  Germany.  Moreover,  as 
stated  in  AFBs  from  France,  any 
allocation  methodology  used  by 
respondent  must  be  “representative  of 
actual  expenses  incurred.”  Petitioners 
contend  ^at  NKK’s  allocation 
methodology  clearly  falls  short  of  these 
Departmental  standards  since  it  fails  to 
show  a  concerted  effort  to  reflect  reality. 
Petitioners  suggest  this  is  exemplified 
by  NKK’s  use  of  a  six  month  POI  • 
average,  instead  of  the  more  reasonable 
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monthly  POI  averages.  Petitioners 
contend  that  by  averaging  over  the 
entire  POI.  NKK  is  straying  farther  from 
actual  movement  expenses  for  no 
apparent  reason,  since  more  fluctuations 
and  unrepresentative  costs  are  likely  to 
occur  during  a  six  month  period  than 
during  the  month  in  which  a  particular 
order  is  shipped. 

Petitioners  also  allege  that  NKK 
improperly  included  related  party 
charges  in  its  movement  expense 
calculation.  NKK  has  claimed  that  these 
services  were  provided  on  an  arm’s 
length  basis.  Qting  Final  Determination 
of  ^es  at  Less  'Than  Fair  Value:  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  frx>m  the  United 
Kingdom,  58  FR  6207, 6211  flan.  27. 
1993),  petitioners  argue  that  the 
Department  considers  expenses  charged 
by  related  parties  only  if  they  are  made 
at  arm’s  length  prices;  a  respondent  can 
demonstrate  the  arm’s  length  nature  of 
such  charges  by  “conclusively”  showing 
that  an  unrelated  party  makes  the  same 
services  available  at  an  equal  or  lower 
cost  than  that  actually  paid  by 
respondent.  In  doing  so,  respondent 
must  compare  the  actual  rates  it  is 
charged  by  the  related  company  with 
those  of  an  unrelated  supplier,  as  stated 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Cement  and  Clinker 
from  Mexico,  55  FR  29244,  29251  Quly 
18, 1990).  Petitioners  contend  that 
NKK’s  submissions  indicating  that 
related  and  non-related  providers 
receive  the  same  rate  schedule  are 
insufficient  because  there  is  no 
documentation  to  indicate  that  these 
rates  were  acceptable  to  NKK  nor  that 
NKK  paid  these  rates.  In  addition.  NKK 
provided  only  sample  pages  of  its 
trucking  rate  schedule  and  did  not 
provide  information  regarding  non-price 
factors  such  as  payment  conditions  and 
quantity  discounts  offered  by  the  freight 
companies. 

N^  argues  that  it  submitted 
information  indicating  the  “average  per 
shipment  ton”  inland  freight  movement 
expense  using  the  summary  sheets  NKK 
keeps  in  the  ordinary  covirse  of 
business.  It  then  allocated  those 
averages  over  specific  transactions 
based  upon  the  way  in  which  the 
particular  transaction  was  most  likely  to 
have  been  transported.  ’The  Department 
verified  the  movement  charges  reported 
by  NKK  and  tied  reported  movement 
charges  to  specific  transactions  and  to 
the  Summary  of  Average  Inland  Freight 
Movement  ^penses.  NKK  contends 
that  even  though  this  system  does  not 
capture  the  exact  movement  expense  on 
a  transactional  basis,  it  clearly 
represents  a  reasonable  methodology, 
and  it  is  a  methodology  used  by  NIGC  in 


its  normal  course  of  business  (see  AFBs 
from  Germany).  NKK  asserts  that  the 
alternative,  some  form  of  overall 
average,  is  by  its  very  nature  less  precise 
than  NKK’s  methodolo^. 

In  addition,  NKK  claims  that  it  has 
demonstrated  that  all  of  its  related 
companies,  which  provide 
transportation  services,  do  so  at  arm’s 
length  prices.  NKK  argues  that  the 
Department’s  verification  confirmed 
that  the  amount  paid  to  related  and 
unrelated  trucking  companies  for 
shipment  to  distribution  warehouses  or  ' 
end  users  in  the  home  market  did  not 
va^. 

Department  Position:  We  disagree 
with  petitioner.  The  methodology  used 
by  NKK  in  calculating  its  home  market 
movement  expenses  is  not 
unreasonable.  The  Department 
considers  the  use  of  a  six-month  POI 
average  in  determining  movement 
expenses  to  be  reasonable  because  at 
verification  we  found  no  evidence  to 
indicate  that  the  six  month  average 
varies  substantially  from  the  six 
monthly  averages.  Further,  the 
Department  disagrees  with  petitioners’ 
premise  that  NKK  improperly  included 
related  party  movement  charges  in  its 
movement  expense  calculations.  As 
stated  in  the  verification  report,  the 
Department  verified  that  related  and 
unrelated  suppliers  were  paid  the  same 
amount  for  identical  transportation 
destinations.  And  as  both  these  cases 
indicate,  if  the  prices  paid  for  services 
rendered  by  related  parties  are 
determined  to  be  at  arm’s  length,  the 
Department  will  accept  their  associated 
price  adjustments  if  they  are  otherwise 
warranted. 

Comment  35:  Petitioners  argue  that 
NKK’s  warehousing  expenses  are  not 
directly  related  to  ^es  of  the  subject 
merchandise.  Because  NKK 
acknowledges  that  it  voluntarily  and 
without  contractual  agreement  provides 
warehousing  services  to  its  home  madcet 
customers,  petitioners  contend  that  the 
Department  should  affirm  its 
preliminary  determination  that  such 
expenses  are  indirect 

Petitioners  state  that  the  Department 
may  consider  warehousing  expenses  to 
be  direct  selling  expenses  and  deduct 
them  from  FMV  only  if  the  respondent 
is  able  to  demonstrate  that  the  expense 
was  inciirred  after  the  sale  and  that  it 
was  directly  related  to  the  sale.  Qting 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Portable 
Electric  Typewriters  from  Japan,  53  FR 
40926,  40934  (Oct.  19. 1988) 

(hereinafter  P^'S  from  Japan),  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Brass  Sheet  and  Strip  from  the 
Federal  Republic  of  Korea.  51  FR  40833 


(Nov.  10, 1986)  (hereinafter  Brass  Sheet 
and  Strip  from  Korea),  petitioners  argue 
that  NKK  must  prove  that  this  post-sale 
warehousing  was  a  “condition  of  sale”, 
i.e..  that  the  warehousing  was  pursuant 
to  contractual  requirements.  To  qualify 
as  a  direct  selling  expense,  there  must 
be  a  “specific”  and  “explicit” 
contractual  agreement  requiring 
respondent  to  warehouse  subject 
merchandise,  as  stated  by  the 
Department  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Porcelain-On-Steel  Cocking  Ware  from 
Mexico,  51  FR  36435,  36438  (Oct.  10. 
1986)  (hereinafter  Cooking  Ware  from 
Mexico)  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Tool 
Steel  from  the  Federal  Republic  of 
Germany,  48  FR  25247,  25249  (June  6, 
1983).  NKK’s  claims  that  customers 
“expect”  it  to  warehouse  subject 
merchandise  after  the  sale  does  not 
amount  to  the  “specific”  or  “explicit” 
contractual  agreement  required  by  the 
Department.  As  a  result,  the  Department 
should  not  deduct  warehousing  from 
FMV  as  a  direct  selling  expense. 

NKK  contends  that  its  warehousing 
expenses  are  directly  related  to  its  sales, 
reflecting  actual  post-sale  warehousing 
expenses  rather  Aat  the  cost  of  carrying 
home  market  inventory.  NKK’s 
merchandise  is  produced  in  response  lu 
specific  orders  and  is  occasionally 
stored  in  the  warehouse  pending 
distribution  to  particular  customers 
pursuant  to  particular  sales  transactions. 
Thus,  warehousing  costs  are  incurred 
after  the  date  of  sale.  Although  there  are 
no  specific  contractual  agreements 
between  NKK  and  its  customers  in  the 
home  market  to  assume  warehousing 
expenses.  NKK’s  customers  know  about 
these  facilities  and  expect  NKK  to  use 
them  if  the  production  and  shipment 
schedules  require  holding  the  finished 
material.  NKK  argues  that  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Carbon  Steel  Wire  Rod  from 
Trinidad  and  Tobago,  48  FR  43206, 
43207  (Sept  22, 1983)  allows  the 
Department  to  consider  w'arehousing  a 
direct  selling  expense.  In  addition,  as 
verified  by  the  Department,  NKK  tracks 
these  expenses  using  the  same 
accounting  system  as  is  used  for 
movement  expenses.  In  fact,  all  these 
items  are  summarized  in  NKK’s 
monthly  accounting  records  as  direct 
selling  expenses  bei^use  they  can  be 
directly  tied  to  particular  sales 
transactions. 

Department  Position:  NKK 
acknowledges  that  it  provides  post-sale 
warehousing  to  its  customers  and  that  it 
provides  this  service  without  the  use  of 
contracts  or  formal  agreements.  As  such, 
petitioners  are  correct  in  citing  Brass 
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Sheet  and  Strip  from  Korea,  which 
discusses  warehousing  not  done  under 
contractual  obligation  to  the  purchasers 
but  merely  to  position  the  merchandise 
for  immediate  delivery  into  the  market. 
We  also  agree  with  petitioners’ 
interpretation  of  Cooking  Ware  from 
Mexico.  In  this  case,  petitioner 
requested  the  Department  deny  an 
adjustment  to  home  market  prices 
because  the  “home  market  contracts 
[do]  not  explicitly  reouire  (respondent) 
to  store  merchandise  before  or  after  the 
date  of  sale.”  The  Department  agreed, 
determining  that  these  expenses  “are 
not  directly  related  to  the  sales  under 
consideration  and,  therefore,  are  not  an 
allowable  adjustment.” 

We  note,  however,  that  in  two 
subsequent  cases,  PETs  from  Japan  and 
AFBs  from  France,  that  the  Department 
has  determined  that  post-sale 
warehousing  which  can  be  directly  tied 
to  specific  sales  would  be  treated  as  a 
direct  selling  expense.  In  neither  case 
did  the  Department  state  that  a 
contractual  obligation  was  necessary  in 
order  to  consider  post-sale  warehousing 
tied  to  specihc  sales  to  be  a  direct 
expense. 

In  this  instance,  NKK’s  claimed  post¬ 
sale  warehousing  expenses  were  fully 
verified  and  were  tied  to  specific 
transactions.  As  a  result,  the  Department 
agrees  with  respondent,  considers 
NKK’s  home  market  post-sale 
warehousing  expenses  to  be  verified  as 
directly  related  to  the  sales  to  which 
they  apply,  and  will  adjust  FMV 
accordingly. 

Comment  36:  Petitioners  note  that 
NKK  requires  trading  companies  to 
make  payments  in  two  parts,  a 
prepayment  and  a  post-shipment 
payment.  On  the  prepayment,  NKK 
reports  a  "net  financial  benefit”  equal  to 
the  gross  benefit  of  having  the  use  of  the 
money  prior  to  shipment  minus  the  cost 
of  the  interest  paid  to  the  trading 
company  whicn  made  the  prepayment. 

Petitioners  contend  that  NKJC  is  not 
entitled  to  an  adjustment  to  U.S.  price 
for  the  imputed  benefit  reported  in  its 
ijuestionnaire  response.  Petitioners 
allege  that  there  is  no  indication  that 
NKK  actually  invested  these  funds  at 
the  short-term  borrowing  rate  it  used  in 
its  calculation  of  the  benefit.  Instead, 
petitioners  believe  it  is  likely  that  NKK 
used  the  advance  funds  to  finance  its 
operations,  therefore  the  benefit  that 
NKK  reports  is  not  an  actual  benefit  but 
rather  an  imputed  or  theoretical  benefit 
which  does  not  reflect  its  actual  cost  of 
extending  credit  in  the  U.S.  Petitioners 
cite  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Steel  Pipes  and 
Tubes  from  Japan,  57  FR  7105  (Jan.  11, 
1983)  (hereinafter  Steel  Pipes  and  Tubes 


from  Japan)  as  an  example  of  identical 
circumstances  in  which  the  Department 
denied  the  request  of  respondents, 
including  NKK,  for  an  adjustment  for 
the  same  type  of  "benefit.”  Petitioners 
also  dte  Cement  and  Clinker  from 
Mexico  as  a  case  in  which  the 
Department  confirmed  that 
"opportimity  benefits”  will  only  be 
taken  into  account  by  the  Department  at 
the  "annual  rate  of  short-term 
investments.”  Petitioners  contend  that 
even  if  NKK  had  invested  the 
prepayments,  and  there  is  no  evidence 
that  it  did,  it  is  unlikely  that  it  would 
have  invested  them  at  its  short  term 
borrowing  rate.  Instead,  it  would  have 
received  a  much  lower  short-term 
investment  rate,  which  would 
approximate  the  interest  rates  it  paid  to 
its  customers  for  advance  payment. 

NKK  argues  that  the  Department 
requires  respondents  to  calculate  an 
imputed  credit  expense  for  its  home 
market  and  U.S.  sales  in  order  to  make 
an  adjustment  to  reflect  the  different 
credit  costs  applicable  in  the  home 
market  and  the  U.S.  market.  NKK  argues 
that  it  receives  an  undeniable  net 
financial  benefit  from  its  prepayment 
arrangement. 

According  to  NKK,  the  Department 
acknowledges  that  a  company  incurs 
expenses  during  the  peri^  of  time 
between  shipment  of  merchandise  and 
payment  for  that  merchandise.  These 
expenses  are  incurred  as  a  result  of 
either  borrowing  funds  pending  receipt 
of  payment  or  having  funds  tied  up  due 
to  the  existence  of  accoimts  receivable. 

NKK  argues  that  the  benefits  from  the 
advance  payment  funds  are  no  more 
theoretical  than  the  opportunity  cost  the 
Department  imputes  from  the  delay  in 
payment.  Although  petitioners  focus  on 
whether  NKK  actually  invested  the 
advance  payment  benefit,  the 
Department  admitted,  in  Silver  Reed 
America  Inc.  v.  United  States,  679  F. 
Supp.  12, 17  (OT  1988),  that  its 
“present  practice  of  deducting  imputed 
costs  •  •  *  is  inconsistent  with  its 
former  practice  of  deducting  actual  cash 
outlays.”  NKK  insists  that  the 
Department’s  policies  must  be 
symmetrical.  The  same  logic  that 
compels  the  Department  to  impute 
credit  costs  should  also  compel  it  to 
recognize  credit  benefits.  To  do 
otherwise  distorts  the  price  comparison. 

According  to  NKK,  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Large  Power  Transformers  from 
Italy,  52  FR  46806,  46810  (Dec.  10, 

1987)  (hereinafter  LPTs  from  Italy), 
Commerce  recognized  the  "opportunity 
benefits”  of  prepayments.  Where 
respondents  have  use  of  pre-paid  money 
prior  to  shipment,  the  Department  has 


determined  that  FMV  should  be 
adjusted  for  the  credit  revenue  on  pre¬ 
paid  sales  because  the  respondent  has 
had  the  use  of  the  money  prior  to 
shmment. 

Finally,  NKK  argues  that  at  a 
minimum,  the  Department  should  allow 
the  interest  revenue  to  offset  the 
imputed  credit  expense  to  reach  a  more 
accurate  approximation  of  NKK’s  true 
credit  cost.  It  would  make  no  sense  for 
the  Department  to  calculate  a  credit 
expense  on  export  sales  when  in  fact 
NKK  has  a  net  financial  benefit  on  the 
transaction.  NKK  states  that  tlie 
Department’s  established  practice  is  to 
offset  short-term  interest  expense  with 
short-term  interest  income  to  determine 
credit  expense,  as  indicated  in  AFBs 
from  France  and  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Certain  Components  Thereof,  from 
Japan,  56  FR  26054,  26060  (June  6. 

1991). 

Department  Position:  We  disagree 
with  petitioner.  In  Steel  Pipes  and 
Tubes  from  Japan,  the  Department 
indicated  that  it  initially  was  willing  to 
grant  an  offset  to  the  cost  of  the  advance 
funds  on  the  assumption  that  they  may 
have  been  invested  by  respondent.  The 
Department  only  reversed  its  position 
when  it  became  clear  that  the  funds 
received  through  advance  payment  were 
used  to  finance  ongoing  operations.  In 
NKK’s  case,  there  is  no  evidence  to 
indicate  that  NKK  used  its  advance 
payment  funds  to  underwrite  ongoing 
operations.  Further,  petitioners’  reading 
of  Cement  and  Clinker  from  Mexico  is 
incorrect.  In  that  determination,  the 
Department  stated  only  that  its  current 
policy  is  to  recognize  "opportunity 
benefits”  in  FMV  calculations.  In  that 
case,  the  Department  determined  that  it 
correctly  adjusted  FMV  for  credit 
revenue  on  pre-paid  sales  simply 
because  the  respondent  "had  use  of  the 
pre-paid  money  prior  to  shipment.”  In 
NKK’s  case,  it  had  access  and  use  of  the 
pre-payment  funds  paid  to  it  by  the 
trading  companies  on  sales  to  the  U.S. 
Furthermore,  there  is  nothing  on  the 
record  to  indicate  that  NKK  used  these 
funds  to  finance  operations. 

In  the  LPTs  from  Italy  case,  the 
Department  stated  that  "if  a 
manufacturer  receives  payment  before 
shipping  the  merchandise  the  credit 
calculation  would  reflect  a  credit 
income.  In  our  dumping  calculations  we 
need  to  establish  a  common  point  in 
order  to  accurately  evaluate  the  total 
value  to  each  customer  of  its  credit 
terms.”  In  this  review,  NKK  clearly 
receives  an  economic  benefit  from  its 
pre- payment  program.  The  Department 
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is  compelled  to  recognize  this  benefit  in 
the  calculation  of  credit  expense, 
wherever  the  benefit  occurs.  Therefore 
we  are  allowing  the  claimed  adjustment. 

Comment  37:  Petitioners  argue  that 
the  Department  should  not  make  any 
adjustments  to  U.S.  price  or  FMV  for 
domestic  taxes  paid  on  sales  to  both 
markets.  The  Department,  in  its 
preliminary  determination,  added  to 
U  S.  price  "the  amount  of  consumption 
tax  that  would  have  been  collected  had 
the  exported  merchandise  been  taxed” 
and  made  a  circumstance  of  sale 
adjustment  to  FMV  “for  the  difference  - 
between  consumption  taxes  on  home 
market  sales  and  those  which  would 
have  been  collected  on  U.S.  sales  if  the 
export  sales  had  been  taxed.” 

The  Department,  in  its  preliminary 
determination,  cited  19  U.S.C. 
1677a(d)(l)(C),  which  explicitly  limits 
adjustments  for  domestic  taxes  to 
situations  where  such  taxes  imposed  on 
exported  merchandise  were  not  paid  by 
respondent,  or  where  they  were  rebated 
upon  export  (See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Pure  and 
Alloy  Magnesium  ft-om  Norway,  57  FR 
30942,  30945  Quly  13, 1992).  Petitioners 
contend  that  neither  of  these  two 
situations  is  applicable  here,  as  NKK 
charges  the  trading  company  for  the 
consumption  tax  on  export  sales  and 
then  makes  payment  to  the  government. 

Because  the  same  domestic  tax  was 
paid  on  sales  to  both  markets,  there  was 
no  need  for  the  Department  to  make  a 
circumstance  of  sale  adjustment  to 
FMV.  Furthermore,  Zenith  Electronic 
Corporation  v.  United  States,  Slip  92- 
1043,  at  12, 17  (Fed  Gr.  1993)  forbids 
the  Department  horn  using  the  general 
circumstance  of  sale  provision  of  19 
U.S.C.  1677b(a)(4)(B)  to  adjust  FMV  to 
correct  for  possible  tax-related 
distortion  of  the  dumping  margin. 

NKK  states  the  consumption  tax  is 
owed  on  export  sales  made  through 
Japanese  trading  companies  since  these 
are  treated  as  domestic  transactions  by 
the  Japanese  government,  as  well  as  on 
domestic  transactions. 

Department  Position:  We  agree  with 
petitioner  that  the  consumption  tax  is 
paid  on  all  home  market  transactions  as 
a  matter  of  coimse.  It  was  also  paid  on 
all  U.S.  sales  during  the  POl  because 
these  sales  were  made  through  Japanese 
trading  companies  in  the  home  market. 
For  our  treatment  of  this  issue,  please 
see  Appendix  n  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  fi-om  Argentina,  published 
concurrently  with  this  notice. 

Comment  38:  NKK  requests  that  the 
Department  ensure  that  selling  expenses 
are  treated  consistently  in  the  price  and 


cost  calculations.  NKK  notes,  for 
example,  that  it  considers  movement 
expenses  to  be  direct  selling  expenses  in 
its  accounting  system  while  the 
Department  will  probably  decide  to  treat 
these  items  as  movement  expenses.  The 
Department  should  ensure  that  such 
ex{>ense  items  are  treated  symmetrically 
in  the  price  and  cost  comparisons.  Since 
these  items  have  all  been  included  in 
cost,  the  Department  should  not  exclude 
any  of  these  items  firom  price  when 
comparing  price  to  cost.  If  for  some 
reason  it  decides  to  subtract  any  of  these 
items  from  the  price  side,  the 
Department  should  also  subtract  the 
same  items  from  the  cost  side.  NKK’s 
primary  concern  is  that  these  items  be 
treated  consistently.  Petitioners  did  not 
comment  on  this  issue. 

Department  Position:  We  agree  with 
respondent,  and  the  final  results  of 
these  investigations  reflect  the 
Department’s  regulations. 

Comment  39;  Petitioners  eugue  that 
the  IDepartment  should  add  to  the 
reported  general  and  administrative 
expenses  an  amount  for  NKK’s 
corporate  headquarters  G&A  incurred  on 
behalf  of  the  steel  division. 

Respondent  agrees  that  the 
Department  should  increase  the  G&A 
allocation  factor  for  corporate 
headquarters  expenses. 

Department  Position:  We  disagree 
with  the  proposed  methodology  in 
calculating  the  G&A  expense.  NKK’s 
calculation  of  G&A  included  only  G&A 
expenses  which  management  had 
allocated  to  the  steel  division  and 
headquarters  G&A  expenses  which  the 
company  claims  could  be  identified 
with  the  steel  division.  Since  NKK  is 
primarily  a  manufacturer  of  steel,  the 
Department  recalculated  the  G&A  rate 
utilizing  general  and  administrative 
expenses  in  total  fi'om  the  audited 
unconsolidated  financial  statements  of 
NKK  for  the  year  ended  March  31, 1992. 

Comment  40:  Petitioners  claim  that 
the  Department  should  add  to  the  G&A 
an  amount  for  termination  allowances. 
According  to  petitioners,  NKK  is 
required  to  report  all  restructuring  costs, 
such  as  termination  allowances,  that 
took  place  during  the  fiscal  year 
covering  the  POl  and  to  include  these, 
on  an  allocated  basis,  in  its  cost  of 
production  data. 

Respondent  refutes  this  claim  by 
stating  that  the  termination  allowances 
in  question  relate  to  prior  periods 
outside  the  POl  and  therefore  should 
not  be  included  in  the  end-product  cost. 

Department  Position:  We  agree  with 
petitioners.  NKK’s  provision  for 
termination  allowances  represents  an 
expense  recognized  within  the  period  of 
investigation  and  should  be  reflected  in 


the  product  cost  in  accordance  with  full 
absorption  costing  principles.  Effective 
April  1, 1991,  NKK  changed  the  method 
of  providing  for  estimated  termination 
allowances  in  its  financial  accounting 
system.  The  Department  revised  NKK’s 
submitted  G&A  to  reflect  the  costs 
reported  in  its  financial  statements  for 
the  year  ended  March  31, 1992. 

Comment  41:  Petitioners  state  the 
Department  must  include  certain 
restructuring  losses  as  part  of  the  G&A 
since  NKK’s  audited  1992  consolidated 
financial  reports  include  restructuring 
losses. 

Respondent  contends  that  the 
restructuring  expenses  referred  to  by 
petitioners  in  the  consolidated  financial 
statements  relate  primarily  to  National 
Steel,  a  U.S.  affiliate  of  NKK. 
Restructuring  costs  at  National  Steel  did 
not  relate  to  production  of  the  subject 
merchandise  and  should  not  be 
included. 

Department  Position:  We  agree  with 
respondent.  Restructuring  costs  in  the 
consolidated  financial  statements  for 
NKK  for  the  year  ended  March  31, 1992, 
appear  to  relate  primarily  to  entities 
outside  of  facilities  producing  the 
subject  merchandise  and  do  not  impact 
the  cost  of  production  of  the  subject 
merchandise. 

Comment  42:  Petitioners  assert  the 
Department  should  include  certain 
pension  costs  in  NKK’s  labor  costs. 
Alternatively,  if  the  Department 
disagrees  with  the  above  it  should 
allocate  these  expenses  as  part  of  the 
G&A  allocation  factor. 

Respondent  states  that  the  pension 
costs  for  the  period  of  investigation  have 
been  included  in  the  cost  of  production. 
Respondent  contends  that  the  notes  to 
NKK’s  annual  reports  and  reports  to  the 
Ministry  of  Finance  make  clear,  that 
these  past  service  pension  costs  are 
extraordinary  items,  and  do  not  relate  to 
NKK’s  cost  of  production  during  the 
period  of  investigation. 

Department  Position:  The  Department 
agrees  with  petitioner  and  does  not 
consider  NKK’s  pension  cost  expense 
for  past  services  as  extraordinary.  These 
expenses  .are  ordinary  in  the  industry. 
NKK’s  financial  statement  reflected  a 
revised  provision  for  past  service  costs 
based  on  NKK’s  pension  cost 
projections  during  the  fiscal  year  ending 
March  31, 1992,  recognizing  a  current 
additional  expense  to  meet  the 
company’s  pension  obligations.  This 
revaluation  occurred  during  the  period 
of  investigation  and  was  recognized  as 
an  actual  expense  in  the  financial 
statements.  Therefore  it  should  be 
included  as  part  of  the  cost  of 
production.  We  added  these  past  service 
costs  to  the  calculated  G&A. 
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Comment  43:  Petitioner  maintains  the 
Department  should  increase  the  interest 
expense  reported  by  NKK  to  eliminate 
the  reduction  taken  for  long-term 
interest  income. 

Respondent  agrees  that  the  interest 
should  be  adjusted. 

Department  Position:  We  concur  with 
petitioner  and  respondent  and  have 
corrected  the  interest  expense  to  reflect 
a  reduction  in  the  expense  percentage 
horn  short-term  interest  income  only. 

Comment  44:  Petitioners  contend  that 
in  accordance  with  section  773(e)(1)  of 
the  Act.  the  Department  should 
determine  that  critical  circumstances 
exist  with  regard  to  imports  of 
corrosion-resistant  steel  by  Kawasaki 
and  Nippon,  and  imports  of  hot-rolled 
steel  and  cold-rolled  steel  by  NKK, 
Nippon,  and  Sumitomo.  The  petitioners 
argue  that  in  light  of  the  preliminary 
determination  margins,  the  importers 
knew  or  should  have  known  that  these 
products  were  being  sold  in  the  United 
States  below  fair  value.  Petitioners 
further  allege  that,  in  the  six  months 
following  the  filing  of  the  petitions, 
imports  of  hot-rolled  steel,  cold-rolled 
steel,  and  corrosion-resistant  steel 
surged  38.9, 18.9  and  44  percent, 
respectively,  in  comparison  to  the  six 
months  preceding  the  filings. 

Petitioners  argue  that  the  Department 
is  prohibited  from  using  the  company- 
specific  data  submitted  by  Nippon  and 
NKK  because  this  unverified  data  was 
submitted  after  the  regulatory  deadline 
for  submission  of  new  factuad 
information  in  an  investiration. 

NKK  contends  that  the  Department 
should  issue  a  negative  critical 
circumstances  finding  with  respect  to  its 
shipments  of  subject  merchandise 
because  its  preliminary  determination 
margins  for  hot-rolled  steel  and  cold- 
roiled  steel  were  below  the  25  percent 
threshold  for  imputing  knowledge  of 
dumping.  Furthermore,  NKK  contends 
that  during  the  six  months  post-filing  of 
the  petition,  its  shipments  of  cold-rolled 
steel  increased  less  than  15  percent,  and 
its  shipments  of  hot-rolled  steel  actually 
declined. 

Nippon  also  contends  that  the 
Department  should  issue  a  negative 
critical  circumstances  determination 
with  respect  to  shipments  of  its 
corrosion-resistant  and  hot-rolled  steel 
since  its  imports  of  these  two  classes  or 
kinds  of  merchandise  Increased  less 
than  15  percent  in  the  post  filing 
comparison  period. 

Both  NKK  and  Nippon  dismiss  the 
petitioners  arguments  that  the 
Department  should  ignore  their 
company-specific  submissions  because 
they  are  imtimely  and  imverified  as  a 
blatant  attempt  to  unfairly  manipulate 


the  Department’s  decision  since,  the 
allegations  were  not  even  filed  imtil 
after  the  verifications  had  been 
completed. 

Department  Position:  We  agree  with 
petitioners  in  part,  and  determine  that 
critical  circumstances  exist  with  respect 
to  imports  of  certain  hot-rolled  and 
cold-rolled  carbon  steel  flat  products 
produced  by  Sumitomo  and  certain 
corrosion-resistant  carbon  steel  flat 
products  produced  by  Kawasaki.  For  a 
discussion  of  our  andysis  please  see  the 
section  on  Critical  Circumstances  in  this 
notice  and  Appendix  n  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  published 
conciurently  with  this  notice. 

We  agree  with  NKK  and  Nippon  that 
we  should  use  their  company-specific 
data  to  conduct  a  critical  circumstance 
analysis  regarding  their  imports  of 
subject  merchandise.  Although  the 
information  was  not  verified,  we  note 
that  it  could  not  have  been  submitted  in 
time  for  verifiqation  as  the  allegation 
was  not  filed  xmtil  after  the  verifications 
at  both  these  companies  had  been 
completed.  Since  both  respondents 
passed  verification,  there  is  no  reason  to 
doubt  the  integrity  of  the  supplied  data 
and  we  have,  therefore,  used  all 
company-specific  data  supplied  by 
these  two  respondents  with  regard  to 
critical  circumstances. 

Comment  45:  With  regard  to 
corrosion-resistant  steel  NKK  asserts 
that  it  is  not  the  Department’s  practice 
to  impute  knowledge  for  non¬ 
participating  exporters  even  if  the  "all 
other’’  rate  exceeds  25  percent. 
Moreover,  its  shipments  of  this 
merchandise  increased  only  slightly 
during  the  post-filing  period,  therefore  it 
would  be  inappropriate  for  the 
Department  to  issue  an  affirmative 
finding  of  critical  circumstances  with 
regard  to  NKK’s  shipments  of  corrosion- 
resistant  steel. 

Petitioners  contend  that  the 
Department  has  in  the  past  imputed 
knowledge  for  firms  covered  by  the  "all 
other"  rate  when  the  margin  exceeded 
the  25  percent  threshold  and  argues  that 
in  light  of  the  high  "all  other”  rate  for 
corrosion-resistant  steel  for  Japan  the 
Department  should  impute  such 
knowledge  with  respect  to  NKK. 

Department  Position:  We  agree  with 
NKK  that  it  is  not  the  Department’s 
practice  to  impute  knowledge  for  non¬ 
participating  importers,  when  we  have 
determined  that  critical  circumstances 
do  not  exist  with  regard  to  the 
participating  respondent(s)  who 
provided  company-specific  data.  In 
such  cases,  we  do  not  issue  affirmative 
findings  for  "all  others"  with  regard  to 


critical  circumstances  because  the 
company  specific  data  on  the  record 
indicates  that  there  were  no  critical 
circumstances. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  and  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  4. 
1993,  the  date  of  publication  of  our 
preliminary  determinations  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
these  investigations  exceeds  the  U.S. 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/ 

marxifac- 

turer/ex- 

porter 

Weighted-average  margin  per¬ 
centages 

Hot- 

rolied 

_ 

Cold-  I 
rolled  j 

_ 

Corro¬ 
sion  re¬ 
sistant 

Kawasald  .... 

NA 

NA  1 

40.19 

NKK . 

26.51 

20.38 

NA 

Nippon  . . 

26.51 

36.62 

40.19 

Sumitomo  ... 

26.51 

36.62 

NA 

All  Others  ... 

26.51 

32.18 

40.19 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations. 


Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  pubUsheu 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 
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Dated:  June  21, 1993. 

Joseph  A.  ^petrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-15620  Filed  7-6-93;  8:45  ami 
BULiNQ  COOC  3610-08-P 


[A-580-814,  A-580-815.  A-580-816,  A-580- 
817] 

Rnal  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and 
Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Leon  McNeill,  Karin  Price,  or  Breck 
Richardson,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 

Final  Determinations 

We  determine  that  imports  of  certain 
hot-rolled  carbon  steel  flat  products 
(hot-rolled  steel),  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel),  certain  corrosion-resistant  carbon 
steel  flat  products  (corrosion-resistant 
steel),  and  certain  cut-to-length  carbon 
steel  plate  (steel  plate)  from  Korea  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  weighted-average 
margins  are  shown  in  the  "Suspension 
of  Liquidation”  section  of  this  notice. 

Case  History 

Since  the  issuance  of  our  notice  of 
preliminary  determinations  and 
postponement  of  final  determinations 
(58  ra  7106,  February  4, 1993),  the 
following  events  have  occurred: 

We  received  requests  for  a  public 
hearing  firom:  Pohang  Iron  and  Steel 
Compmy,  Ltd.  (POSCO)  in  the 
investigations  of  hot-rclled,  cold-rolled 
and  corrosion-resistant  steel  on 
February  10, 1993;  Dongkuk  Steel  Mill 
Company  Ltd.  (Dongkuk)  on  February  9, 
1993  in  the  investigation  of  steel  plate; 
and  USS-POSCO  Industries,  Inc.  (UPI), 
one  of  POSCO’s  related  companies  in 
the  United  States,  on  February  16, 1993 
in  the  investigation  of  hot-rolled  steel. 


On  February  12, 1993  we  received  a 
request  from  petitioners  in  all  the 
investigations.  The  petitioners  are: 
Bethlehem  Steel  Corporation,  Gulf 
States  Steel  Inc.  of  Alabama,  Inland 
Steel  Industries,  Inc.,  and  Sharon  Steel 
Corporation,  in  all  four  investigations; 
Armco  Steel  Company,  L.P.,  LTV  Steel 
Co.,  Inc.,  National  Steel  Corporation, 

Wa  Steel  Inc.,  Geneva  Steel,  and 
Laclede  Steel  Company,  in  the 
investigation  of  hot-rolled  steel;  Armco 
Steel  Company,  L.P.,  LTV  Steel  Co., 

Inc.,  National  Steel  Corporation,  WQ 
Steel  Inc.,  and  U.S.  Steel  Group,  a  Unit 
of  USX  Corporation,  in  the  investigation 
of  cold-rolled  steel;  Armco  Steel 
Company,  L.P.,  LTV  Steel  Co.,  Inc., 
National  Steel  Corporation,  WQ  Steel 
Inc.,  Lukens  Steel  Company,  and  U.S. 
Steel  Group,  a  Unit  of  USX  Corporation, 
in  the  investigation  of  corrosion- 
resistant  steel;  and  Geneva  Steel,  Lukens 
Steel  Company,  and  U.S.  Steel  Group,  a 
Unit  of  USX  Corporation,  in  the 
investigation  of  cut-to-length  plate. 
Petitioners  and  respondents  filed  case 
briefs  on  May  17, 1993  and  rebuttal 
briefs  on  May  20, 1993.  A  public 
hearing  was  held  on  May  24, 1993. 

Verification  of  respondents’  responses 
to  the  Department  of  Commerce’s  (the 
Department’s)  questionnaires  regarding 
sales  information  took  place  at  POSCO; 
at  Kyung  Ahn  Compemy,  Ltd.  (Kyung 
Ahn),  Pohang  Coated  Steel  Company, 
Ltd.  (POCOSh  and  Pohang  Steel 
Industries,  Inc.  (PSI),  companies  related 
to  POSCO;  and  at  Dongkxik  in  Korea,  all 
in  March  of  1993.  Verification  also  took 
place  at  UPI  and  Feralloy  Reliance 
Limited  Partnership  (FRLP)  in  the 
United  States  during  March  of  1993. 
Verification  of  respondents’  responses 
to  the  Department’s  questionnaires 
regarding  cost  of  production  (COP)  and 
constructed  value  (CV)  information  took 
place  in  Korea,  and  at  UPI  and  FRLP  in 
the  United  States  during  April  of  1993. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  constitute  four  “classes  or 
kinds’’  of  merchandise:  certain  fiot- 
rolled  carbon  steel  flat  products,  certain 
cold-rolled  carbon  steel  flat  products, 
certain  corrosion-resistant  carbon  steel 
flat  products,  and  certain  cut-to-length 
carbon  steel  plate.  'The  full  description 
of  the  subject  merchandise  is  included 
in  Appenffix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concxirrently  with  this 
notice. 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992,  through  June  30, 1992. 

Such  or  Similar  Comparisons 
We  have  determined  that  each  of  the 
classes  or  kinds  of  the  products  covered 
by  these  investigations  also  constitutes 
a  single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire 
sent  to  respondents  in  the  context  of 
these  investigations,  whicfr  is  on  file  in 
room  B-099  of  the  main  building  of  the 
Department. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  from 
Korea  to  the  United  States  were  made  at 
LTFV,  we  compared  the  United  States 
price  (USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price’’  and  "Foreign  Market 
Value"  sections  of  this  notice. 

In  the  hot-rolled  investigation, 

POSCO  did  not  provide  certain 
information  for  sales  by  FRLP,  as 
requested  by  the  Department.  Therefore, 
we  used  the  best  information  available 
(BIA)  for  FRLP’s  sales  to  the  United 
States.  See  Comment  14. 

POSCO  has  reported  sales  of  the 
subject  mercihandise  to  related  parties  in 
the  home  market.  POSCO  has  stated  that 
home  market  sales  to  related  parties  are 
not  made  at  arm’s-length  prices. 
Therefore,  these  sales  have  been 
excluded  from  our  calculations  of  FMV, 
and  we  have  used  sales  by  the  related 
parties  to  unrelated  purchasers  in  our 
calculations  of  FMV.  Dongkuk  has  also 
reported  sales  of  the  subject 
merchandise  to  related  parties  in  the 
home  market.  None  of  these  sales  was 
of  merchandise  identical  to  that  sold  to 
the  United  States.  Because  we  were  able 
to  compare  all  of  Dongkuk’s 
merchandise  sold  to  the  United  States  to 
identical  merchandise  sold  to  unrelated 
customers  in  the  home  market,  sales  to 
related  parties  in  the  home  market  have 
been  excluded  from  our  calculations  of 
FMV. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determinations,  with  the 
following  exceptions: 

1.  In  each  investigation,  we  added  to 
USP  the  absolute  amount  of  value  added 
tax  (VAT)  on  the  comparison 
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merchandise  sold  in  the  home  market, 
rather  than  an  imputed  tax  amount 
based  on  the  price  of  the  U.S.  product. 
See  Comment  4. 

2.  In  the  investigation  of  corrosion- 
resistant  steel,  we  used  BIA  for  the 
preliminary  determination  for  U.S.  sales 
by  POCOS  and  PSI  due  to  the  late  date 
of  submission  of  the  sales  data.  For  the 
final  determination,  BIA  was  not  used 
for  these  sales,  except  as  indicated  in  #6 
below. 

3.  In  the  investigation  of  corrosion- 
resistant  steel,  we  denied  the  duty 
drawback  claim  for  U.S.  sales  by 
POCOS.  See  Comment  8. 

4.  In  the  investigation  of  corrosion- 
resistant  steel,  we  included  warranties 
for  POSCO’s  sales  and  bank  charges  for 
PSI’s  sales  in  total  U.S.  direct  selling 
expenses. 

5.  In  the  investigation  of  hot-rolled 
steel,  we  have  denied  POSCO’s  claim 
that  ocean  freight  services  were 
provided  to  POSCO  by  a  related  fi'eight 
company  at  arm’s-length  prices  and 
have  used,  as  BIA,  the  average  rate 
charged  by  unrelated  freight  companies. 
See  Comment  6. 

6.  In  the  investigation  of  corrosion- 
resistant  steel,  we  used  BIA  for  one  U.S. 
sale  made  by  POCOS.  for  which  a 
product  characteristic  was  incorrectly 
reported,  and  for  the  other  U.S.  sales  of 
the  same  control  number  which  are 
affected  by  this  error. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determinations,  with  the 
following  exceptions: 

1.  In  each  investigation,  we 
eliminated  the  circumstance-of-sale 
adjustment  to  FMV  for  the  difference 
between  the  amount  of  tax  included  in 
FMV  and  the  amount  added  to  USP.  See 
Comment  4. 

2.  In  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
steel,  we  included  in  the  calculation  of 
FMV  POSCO’s  local  sales  to  customers 
who  further  manufactured  the 
merchandise  purchased  from  POSCO 
into  products  outside  the  scope  of  these 
investigations.  See  Comment  9. 

3.  In  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
steel,  and  steel  plate,  we  excluded  sales 
of  non-prime  merchandise  from  the 
calculation  of  FMV  when  there  were  no 
U.S.  sales  of  non-prime  merchandise.  In 
the  investigation  of  hot-rolled  steel,  we 
compared  U.S.  sales  of  non-prime 
mer^andise  by  UPI  to  sales  of  non¬ 
prime  merchandise  in  the  home  market. 
See  Comments  10  and  34. 

4.  In  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 


steel,  we  revised  the  difierence  in 
merchandise  adjustment  to  FMV  to 
reflect  the  costs  of  POSCO’s  normal 
accounting  system.  See  Comment  18. 

5.  For  Kyxmg  Ahn’s  sales  of  pickled 
and  oiled  (PO)  merchandise,  we  have 
disallowed  the  portion  of  inventory 
carrying  costs  from  the  time  the 
merchandise  was  entered  into  Kyimg 
Ahn’s  inventory  records.  See  Comment 
12. 

Cost  of  Production 

Based  on  petitioners’  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  we  investigated  whether  POSCO 
and  Dongkuk  had  home  market  sales 
that  were  made  at  less  than  their  COP. 

If  over  90  percent  of  respondent’s 
sales  of  a  given  model  were  at  prices 
above  the  COP.  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent’s  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  a  respondent’s  sales  of  a 
model  were  at  prices  above  the  COP. 
and  such  sales  were  made  over  an 
extended  period  of  time,  we  disregarded 
only  the  below-cost  sales. 

In  order  to  establish  that  below  cost 
sales  were  made  over  an  extended 
period  of  time,  wo  performed  the 
following  analysis  on  a  product  specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP. 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  more  months,  then  the  below 
cost  sales  were  considered  to  have  been 
made  over  an  extended  period  of  time. 

Where  we  found  that  more  than  90 
percent  of  a  respondent’s  sales  were  at 
prices  below  the  COP,  and  such  sales 
were  made  over  an  extended  period  of 
time,  we  disregarded  all  sales  for  that 
model  and  calculated  FMV  based  on 
CV.  Furthermore,  there  is  no  evidence 
on  the  record  of  these  investigations  to 
indicate  that  such  sales  were  at  prices 
which  would  permit  the  recovery  of 
costs  over  a  reasonable  period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
the  respondent’s  cost  of  materials, 
fabrication,  general  expenses,  and 
packing. 

We  relied  upon  the  submitted  COP 
and  CV  data,  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

1.  In  the  investigations  of  hot-rolled, 
cold-rolled  and  corrosion-resistant  steel, 
we  adjusted  POSCO’s  cost  of 
manufocturing  by  the  difference 
between  its  financial  accounting  system 


total  POI  costs  and  the  submitted 
management  accoimting  system  total 
POI  costs.  See  Comment  18. 

2.  In  the  investigations  of  hot-rolled, 
cold-rolled  and  corrosion-resistant  steel, 
we  recalculated  POSCO’s  interest 
expense  and  general  and  administrative 
(G&A)  expenses,  using  POSCO’s  audited 
unconsolidated  financial  statements  for 
the  year  ended  December  31, 1992.  See 
Comment  21. 

3.  In  the  investigations  of  hot-rolled, 
cold-rolled  and  corrosion-resistant  steel, 
we  included  amounts  related  to 
POSCO’s  gains  and  losses  on  foreign 
currency  translation  in  general 
expenses.  See  Comment  22. 

4.  In  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
steel,  we  reduced  the  submitted  cost  of 
sales  amount,  as  used  to  compute  G&A 
and  interest  expenses,  by  the  amount 
reflected  on  POSCO’s  related  further 
manufacturers’  financial  statements.  See 
Comment  23. 

5.  In  the  investigation  of  hot-rolled 
steel,  we  included  amounts  inciirred 
during  June  1992,  at  POSCO’s  new 
Kwangyang  mill.  See  Comment  19. 

6.  In  the  investigation  of  hot-rolled 
steel,  we  recomputed  UPI’s  amortization 
of  start-up  costs  using  the  amortization 
period  reflected  in  its  financial 
statements.  See  Comment  26. 

7.  In  the  investigation  of  hot-rolled 
steel,  we  adjusted  UPI’s  interest  rate 
computation  by  adding  back  forgiven 
interest  expense  relat^  to  a  prior  year. 
See  Comment  31. 

8.  In  the  investigation  of  hot-rolled 
steel,  we  adjusted  FRLP’s  submitted 
costs  by  using  the  corrected  allocation 
factor  and  by  including  a  portion  of  its 
year-end  physical  inventory  adjustment. 
See  Comment  29. 

9.  In  the  investigation  of  steel  plate, 
we  revised  Dongkuk’s  yield  calculation 
to  reflect  the  actual  amount  of  yield 
loss. 

10.  In  the  investigation  of  steel  plate, 
we  revised  the  G&A  calculation  for 
Dongkuk  to  exclude  income  from  items 
unrelated  to  the  subject  merchandise. 
See  Comment  24. 

11.  In  the  investigation  of  steel  plate, 
we  revised  interest  expense  for  Dongkuk 
based  on  audited  financial  statements 
and  included  amortization  of  bond 
discount  and  bond  costs.  See  Comment 
41. 

In  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act,  wo  included  in 
CV  the  greater  of  a  company’s  reported 
general  expenses,  adjusted  as  detailed 
above,  or  the  statutory  minimum  of  10 
percent  of  cost  of  manufactxire  (COM). 
For  profit,  we  used  the  greater  of  a 
company’s  actual  profit  or  the  statutory 
minimum  of  eight  percent  of  the  total  of 
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CX)M  and  general  expenses.  See  section 
773(e)(lKBKu)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  by  using  standard 
verification  proo^ures,  including  the 
examination  of  relevant  sales  and 
financial  records,  aiul  selection  of 
original  source  documentation 
containing  relevant  information. 

Critical  Circumstances 

Petitioners  alleged  that  “critical 
:ircuinstances“  exist  with  respect  to 
Imports  of  hot-rolled  steel,  c<MTOsion- 
resistant  steel,  and  steel  plate  from 
Korea.  Pursuant  to  section  735(a)(3)  of 
che  Act,  we  analyzed  the  allegations 
ising  the  methodolog}'  described  in 
Appendix  II  to  the  Final  Determination 
of  ^les  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  published  concurrently 
with  this  notice. 

To  determine  whether  there  have 
been  massive  imports  of  hot-rolled  steel 
and  corrosion-resistant  steel  by  POSCO, 
and  steel  plate  by  Dongkuk,  we 
analyzed  export  data  supplied  by  the 
respondents.  Our  analysis  of  the  import 
data  supplied  for  corrosion-resistant 
steel  revealed  that  the  volume  of 
imports  did  not  increase  by  15  percent 
or  more  from  the  pre-initiation  period  to 
the  post-initiation  period.  Pursuant  to 
19  CFR  353.16(f)(2),  we  detmmined  that 
there  were  no  massive  imports  of 
corrosion-resistant  steel  over  a  relatively 
short  period  of  time.  Because  we  did  not 
find  that  massive  imports  existed  with 
respect  to  corrosion-resistant  steel  from 
Korea,  there  W6is  no  need  to  estabhsh 
whether  POSCO’s  importers  had 
knowledge  of  dumping,  or  whether 
there  was  a  history  of  dumping.  We 
therefore  determine  that  critical 
circumstances  did  not  apply  to 
corrosion-resistant  steel  ^m  Kmee. 

The  data  for  hot-rolled  steel  and  steel 
plate  showed  that  the  vohome  of  imports 
increased  by  15  percent  or  more  from 
the  pre-initiation  period  to  the  post¬ 
initiation  period  ^  both  products. 
Because  there  is  a  coiunirrent 
countervailing  duty  (CVD)  investigation 
involving  the  same  merchandise,  we 
performed  the  comparison  for  five- 
month  periods  before  and  after  the 
petition  was  filed  in  this  case  (see 
Appendix  II  to  the  Final  Determination 
of  ^les  at  Less  Than  Fair  Value:  Certain 


Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina).  We  did  a  similar 
analysis  of  the  1991  export  data  for 
these  products  to  ensure  that  the 
increases  in  exports  did  not  simply 
reflect  seasonal  trends.  We  found  no 
indicaticm  that  the  increases  were 
occasioned  by  seasonal  trends. 

Therefore,  in  aoccHdance  witii  19  CFR 
353.16(f),  we  find  that  exports  of  hot- 
rolled  steel  by  POSCO  and  steel  plate  by 
Dongkuk  have  been  massive  over  a 
relatively  short  period  of  time.  Our 
comparison  of  import  penetration  ratios 
shows  that  Dongkuk’s  share  of  U.S.  steel 
plate  consumption  increased 
substantially  over  the  period. 

To  determine  whether  the  importers 
of  hot-rolled  steel  and  steel  plate  knew 
or  should  have  known  that  merchandise 
was  being  sold  at  LTFV,  we  considered 
the  final  margins  in  these  investigations; 
we  also  determined  whether  there  is  a 
history  of  dumping  of  the  same  class  or 
kind  of  merchandise,  both  as  discussed 
in  Appendix  Q  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina.  With 
respect  to  hot-rolled  steel,  there  is  no 
history  of  dumping  of  the  same  class  or 
kind  of  merchandise,  and  the  margins 
do  not  indicate  that  importers  should 
have  known  that  hot-rolled  steel  was 
being  sold  at  LTFV.  Based  on  our 
analysis,  we  do  not  find  that  critical 
circumstances  exist  with  respect  to  hot- 
rolled  steel  from  Korea.  With  respect  to 
steel  plate,  a  history  of  dumping  of  the 
same  class  or  kind  of  merch^dise  has 
been  established  according  to  19  CFR 
353.16(a)(l)(i),  as  evidenc^  by  the 
Antidumping  Duty  Order  on  Carbon 
Steel  Plate  from  the  Republic  of  Korea 
(49  FR  33298,  August  22. 1984).  Because 
we  have  determined  that  critical 
circumstances  exist  for  Dongkuk.  the. 
only  company  for  which  plate  exports 
were  investigated,  we  determine  that 
critical  circumstances  also  exist  with 
respect  to  imports  of  steel  plate  for  “all 
other”  firms. 

Common  Issues 

Comment  1:  POSCO  and  its  U.S. 
importer,  UPI,  assert  that  a  three-month 
comparison  period  is  the  most 
appropriate  for  determining  whether 
there  were  massive  imports  for  the 
purposes  of  a  critical  circumstances 
determination,  but  that  a  seven-month 
period  is  the  next  best  alternative. 
POSCO  claims  that  a  period  of  any 
longer  than  three  months  would 
un&irly  include  data  reflecting  imports 
that  entered  before  steel  Voluntary 
Restraint  Agreements  (VRAs)  were  lifted 
at  the  end  of  March  1992. 


Petitioners  believe  the  Department 
should  use  a  five-month  comparison 
period,  in  accordance  with  the 
Department’s  normal  practice  when 
there  is  a  concurrent  countervailing 
duty  case  for  the  subject  merchandise, 
and  cite  Pure  end  Alloy  Magnesium 
from  Canada;  Final  Affirmative 
Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition  (57  FR  30939,  July  13, 1992) 
(Piua  and  Alloy  Magnesium  from 
Canada).  POSCO  rebuts  this  argument, 
stating  that  the  long  lead  time  between 
sale  and  delivery  of  hot-rolled  coil 
makes  it  unreasonable  to  conclude  that 
POSCO  could  have  immediately 
stopped  its  shipments  to  the  United 
States  once  suspension  of  liquidation  in 
the  CVD  case  became  effective.  UPI  adds 
that  the  costs  of  abandoning  production 
or  shipments  already  imdert^en  would 
far  exceed  the  amount  of  duties  that 
could  have  been  imposed  as  a  result  of 
the  CVD  suspension  of  liquidation. 

POSCO,  Url,  and  Dongkuk  all  argue 
that  even  if  the  Department  finds  t^t 
imports  have  increased  by  more  than  15 
percent,  the  Department  need  not 
consider  imports  to  be  “massive”  as 
long  as  the  respondent  can  demonstrate 
reasons  for  the  increase  other  than  a 
plan  to  circumvent  the  dumping  laws. 

In  support  of  this  position,  tney  cite 
Final  Rule,  Antidumping  Duties  (54  FR 
12742,  March  28, 1989).  POSCO  and 
UPI  state  that  the  increase  in  hot-rolled 
imports  was  the  direct  result  of  a 
combination  of  the  following  factors:  the 
expiration  of  the  steel  VRAs;  POSCO’s 
pre-existing  supply  agreement  with  UPI; 
and  the  availability  of  additional 
transportation  several  mpnths  after  the 
petition  was  filed. 

UPI  argues  that  the  Department 
cannot  blindly  rely  on  numerical 
thresholds  to  determine  whether 
imports  have  been  massive,  and  adds 
that  the  Department  has  recognized  that 
the  purpose  of  the  critical  circumstances 
provisimis  is  to  prevent  attempts  to 
circumvent  the  suspension  of 
liquidation  by  stockpiling  prior  to  a 
preliminary  aetermination,  regardless  of 
numerical  thresholds.  In  support  of  its 
position,  UPI  cites  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  from 
the  Socialist  Republic  of  Romania  (52 
FR  17433,  May  8. 1987)  (TRBs  from 
Romania)  and  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Sodium  Thiosulfate  from  tiie 
People’s  Republic  of  China  (55  FR 
51140,  December  12, 1990)  (Sodium 
Thiosulfate  from  the  PRC). 

Dongkuk  asserts  that  its  exports  of 
steel  plate  to  the  United  States  cannot 
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be  considered  massive  if  the  IDepaitment 
takes  into  consideration  the  factors  of 
import  penetration  and  seasonal  trends. 
Dongkuk  further  states  that  the  increase 
in  exports  in  the  months  after  the 
initiation  of  this  case  reflects  normal 
business  patterns. 

Department’s  Position:  To  determine 
the  length  of  the  comparison  periods, 
the  Department  normally  uses  the 
longest  period  for  which  information  is 
available  up  to  the  effective  date  of  the 
preliminary  determination.  However, 
where  there  is  a  concurrent  CVD 
investigation  involving  the  same 
merchandise,  we  normally  perform  the 
comparison  up  to  the  suspension  of 
liquidation  resulting  from  the 
affirmative  preliminary  determination 
in  the  CVD  investigation  (see  Pure  and 
Alloy  Magnesium  from  Canada).  Since 
there  is  a  CVD  investigation  of  the 
subject  merchandise  from  Korea,  our 
comparison  period  for  this  investigation 
is  five  months,  which  takes  into  account 
the  December  7, 1992  effective  date  of 
suspension  of  liquidation  in  the  CVD 
investigation. 

We  cud  not  use  a  three-month 
comparison  period  because  we  have  no 
evidence  that  there  was  any  distortion 
caused  by  the  existence  of  the  VRAs. 

We  disagree  with  UPI  that  we  should 
disregard  numerical  thresholds  in 
determining  whether  imports  have  been 
massive.  We  do  not  believe  that  our 
findings  in  TRBs  from  Romania,  and 
Sodium  Thiosulfate  from  the  PRC,  cited 
by  UPI,  contradict  the  methodology  we 
have  used  in  this  case.  Indeed,  in  TRBs 
from  Romania,  we  stated  that  “the 
change  in  volume  from  the  period 
immediately  before  the  filing  of  the 
petition  to  the  period  immediately 
follo\Ving  the  filing  is  the  single  most 
important  factor  we  consider.”  In 
POSCO’s  case,  the  increase  was  above 
our  15  percent  threshold. 

In  considering  Dongkuk’s  claim  that 
seasonal  trends  and  import  penetration 
levels  offset  any  finding  of  massive 
imports,  we  did  not  find  that  recent 
trade  statistics  on  Dongkuk’s  import 
levels  and  import  penetration  ratios  for 
steel  plate  from  Korea  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition  supported 
Dongkuk’s  claim.  In  fact,  our 
comparison  of  import  penetration  ratios 
shows  that  Dongkuk’s  share  of  U.S.  steel 
plate  constimption  increased 
substantially  from  the  five  months 
before  the  date  of  the  petition  to  the  five 
months  after  the  date  of  the  petition. 

Nor  did  we  find  any  evidence  on  the 
record  to  suggest  that  Dongkuk’s 
massive  increase  in  exports  to  the 
United  States  after  the  petition  was  filed 
was  the  result  of  a  particular  seasonal 


factor.  Although  Dongkuk  suggested  a 
correlation  between  seasons  and  export 
quantity,  it  offered  no  explanation  of 
how  seasonality  might  affect  its  plate 
exports. 

Comment  2:  POSCO  argues  that  the 
Department  has  no  basis  for  using  two 
different  thresholds  to  impute 
knowledge  of  dumping,  and  claims  that 
the  Department  should  apply  only  the 
25  percent  threshold  that  the 
Department  applies  to  purchase  price 
(PP)  sales  when  a  respondent  has  both 
PP  and  exporter’s  sales  price  (ESP) 
sales.  Petitioners  point  out  that  the 
Department’s  normal  practice  in  this 
situation  is  to  weight-average  the  15 
percent  and  25  percent  benchmarks  by 
the  volume  of  ESP  and  PP  sales, 
respwtively. 

UPI  maintains  that  no  knowledge  of 
dumping  can  be  imputed  to  it  because 
a  partnership  agreement  with  POSCO 
precluded  UPI  from  having  any 
authority  to  negotiate  prices.  Further, 

UPI  claims  that  it  did  not  have  the 
means  to  monitor  global  prices,  but 
trusted  that  POSCO  was  pricing 
merchandise  fairly. 

Dongkuk  disputes  that  the  1984 
antidumping  duty  order  on  steel  plate  is 
a  valid  basis  on  which  to  estabUsh  a 
history  of  dumping,  because  the  order 
was  revoked  in  1986.  In  support, 
Dongkuk  cites  to  the  International  Trade 
Administration  (ITA)  Antidumping 
Manual  at  chapter  10.2. 

Departments  Position:  Regarding  the 
knowledge  prong  of  the  critical 
circumstances  test,  we  agree  with 
petitioners  that  we  should  continue  our 
practice  of  using  a  weighted-average 
benchmeuk  of  PP  and  ESP  sales  to 
impute  knowledge  of  dumping,  in 
accordance  with  High-Tenacity  Rayon 
Filament  Yam  From  Germany  (57  FR 
21770,  May  22, 1992).  We  require  a 
lower  margin  for  imputing  knowledge 
on  ESP  sales  to  account  for  the  greater 
probability  that  a  U.S.  importer  has 
knowledge  of  dumping  if  it  is  related  to 
the  foreign  producer  than  if  it  is 
unrelated.  Because  we  found  that 
critical  circumstances  did  not  exist  for 
hot-rolled  steel,  UPI’s  claim  that  it  had 
no  way  of  determining  fair  global  prices 
and  that  it  had  no  authority  to  negotiate 
prices  with  POSCO  imder  the 
partnership  agreement  is  moot. 

We  disagree  with  Dongkuk  that 
revoked  orders  cannot  constitute  a 
history  of  dumping.  Although  Dongkuk 
correctly  quotes  the  ITA  Antidumping 
Manual,  the  manual  is  merely  a 
suggested  guide  to  FTA  policy  emd 
procedure,  and  may  not  accurately 
reflect  current  ITA  policy.  We  believe 
that  the  sentence  cited  by  Dongkuk  is  an 
error.  The  law  and  the  regulations 


stating  that  we  consider  whether  there 
is  a  history  of  dumping  in  the  United 
States  would  be  meaningless  if  we  were 
not  able  to  consider  revoked  orders, 
because  if  the  order  in  question  were 
not  revoked,  there  would  be  no  need  to 
conduct  a  new  investigation. 

Furthermore,  the  1984  order  on  steel 
plate  was  revoked  not  because 
respondents  were  shown  no  longer  to  be 
dumping,  but  because  the  U.S.  industry 
stated  its  lack  of  interest  in  the  order 
subsequent  to  implementation  of  a  VRA 
on  the  product. 

Comment  3:  Petitioners  argue  that  the 
Department  should  find  that  critical 
circumstances  apply  to  "all  other” 
importers  of  hot-rolled  steel  because  the 
Department  will  assign  POSCO’s  rate  to 
all  other  companies.  Petitioners  assert 
that  IM-145  data  show  that  Korean  hot- 
rolled  steel  increased  by  50  percent 
between  the  first  and  second  halves  of 
1992. 

Department’s  Position:  Because  we 
found  that  critical  circumstances  did 
not  exist  for  hot-rolled  steel,  this  issue 
is  moot. 

Comment  4:  Petitioners  argue  that  the 
Department’s  treatment  of  VAT  for  the 
preliminary  determinations  of  these 
investigations  was  improper  because  the 
Department  made  a  circumstance-of-sale 
adjustment  to  FKfV  for  differences  in 
taxes,  and  because  the  tax  base  used  to 
calculate  the  amount  of  VAT  on  the  U.S. 
merchandise  was  incorrect.  Petitioners 
contend  that  the  Department’s 
methodology  for  dealing  with  foreign 
tEoces  is  not  in  accordance  with  section 
772(d)(1)(C)  of  the  Act.  The 
methodology,  which  adds  the  amount  of 
home  market  tax  to  USP  in  order  to 
achieve  a  tax-neutral  result,  was 
developed  subsequent  to  the  March  19, 
1993  decision  of  the  United  States  Court 
of  Appeals  for  the  Federal  Qrcuit 
(CAFC)  in  Zenith  Electronics 
Corporation  v.  United  States,  Slip  Op. 
92-1043,  -1044,  -1045,  -1046,  {Zenith 
III),  and  was  used  in  Gray  Portland 
Cement  ^d  Clinker  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (58  FR  25803, 
April  28, 1993)  (Cement  from  Mexico). 
Petitioners  argue  that  the  Department 
should  follow  the  methodology  for 
dealing  with  foreign  taxes  used  in  Cray 
Portland  Cement  and  Clinker  from 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  (58  FR  21442,  April  21. 1993) 
(Cement  from  Japan). 

Instead,  petitioners  argue  that  the 
Department  should  not  attempt  to 
achieve  tax  neutral  results  for  the  final 
determinations  by  adding  the  amount  of 
home  market  tax  to  USP,  but  should  add 
to  USP  an  imputed  amount  of  VAT 
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calculated  od  the  basis  of  the  price  of 
the  U.S.  merchandise.  Petitioners  also 
claim  that,  for  the  purposes  of  the  final 
determinations,  the  U.S.  tax  base  should 
be  the  gross  U.S.  price  less  any  expenses 
which  would  not  have  been  imnirred 
had  the  merchandise  been  sold  in  the 
home  market,  such  as  further 
manufacturing  costs  and  offshore 
movement  expenses  associated  with 
transporting  the  merchandise  to  the 
United  States.  Finally,  petitioners 
contend  that  an  amount  for  VAT  should 
not  be  added  to  USP  when  FMV  is 
based  on  CV. 

POSCX3  and  Dongkuk  reply  that  the 
Department’s  new  methodology  for 
dealing  with  VAT — adding  the  amount 
of  VAT  on  the  comparison  merchandise 
sold  in  the  country  of  exportation  to 
USP — ^is  consistent  with  section 
772(d)(1)(C)  of  the  Act  and  the  CAFC’s 
decision  in  Zenith  lU.  POSCO  and 
Dongkuk  contend  that  the  CAFC 
explicitly  approved  the  methodology 
the  Department  has  adopted. 

Department's  Position:  We  agree  with 
petitioners  that  a  circumstance-of-sale 
adjustment  to  FMV  for  differences  in 
taxes  is  not  allowed  by  the  CAFC 
decision  in  Zenith  in  and  that  taxes 
should  not  be  added  to  USP  when  FMV 
is  based  on  C\'.  However,  we  agree  with 
POSCO  and  Dongkuk  that  the  amorint  of 
tax  added  to  USP  should  not  be  an 
imputed  amount  based  on  the  price  of 
the  U.S.  product  For  these  final 
determinations,  we  have  added  to  USP 
the  absolute  amount  of  home  market  tax 
included  in  FMV,  in  accordance  with 
the  CAFC  decision  in  Zenith  JIL  Our 
methodology  for  dealing  with  foreign 
taxes  has  been  detailed  in  the  section 
titled  "Uncollected  Taxes”  in  Cement 
from  Mexico  and  in  Appendix  H  to  the 
Final  DeterminaUon  of  Sales  at  Less 
Than  Feur  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina. 

With  respect  to  petitioners’  argument 
that  we  should  follow  the  meth(^ology 
set  out  in  Cement  from  Japan,  we  note 
that  this  was  a  preliminary  notice  in 
which  the  Department  stated  that  it  was 
still  considering  how  fully  to  implement 
the  Zenith  HI  d^sion.  Accordir^ly,  we 
did  not  rely  on  the  methodology  in 
Cement  from  Japan  as  a  precedent  for 
these  final  determinations.  Instead,  we 
have  followed  the  precedent  set  in 
Cement  from  Mexico. 

POSCO  Issues 

Comment  5:  Petitioners  argue  that,  in 
the  investigation  of  corrosion-resistant 
steel,  the  Department  should  use  total 
BIA  for  sales  made  by  PSI  because  of 
PSI’s  failure  to  report  accurate  dates  of 
sale  for  'Is  home  market  order  sales;  its 


failure  to  report  home  market  sales  of 
merchandise  which  PSI  calls  “over  roll” 
merchandise;  its  failure  to  report  bank 
charges  on  its  U.S.  sales;  and  its  failure 
to  report  that  one  of  PSI’s  creditors  is 
related  to  PSI. 

With  respect  to  the  date  of  sale, 
petitioners  note  that  the  shipment  date 
was  incorrectly  used  as  the  date  of  sale 
for  all  of  PSFs  home  market  sales, 
regardless  of  whether  the  sales  were 
made  from  inventory  or  were  made  to 
order.  Petitioners  contend  that  the  order 
date  is  the  appropriate  sale  date  for 
PSFs  home  marlf^  made-to-order  sales, 
since  this  is  the  first  date  on  which 
price  and  quantity  are  agreed  to  by  the 
parties  involved.  As  support,  petitioners 
cite  to  the  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Forged 
Steel  Crankshafts  from  the  Federal 
Republic  of  Germany  (52  FR  28170,  July 
28. 1987)  and  Cellular  Mobile 
Telephones  and  Subassemblies  from 
Japan;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value  (50  FR  45447, 
October  31, 1985).  Petitioners  charge 
that  POSCO  continued  to  report  the 
incorrect  sale  date  for  these  sales  even 
when  the  Department,  in  its  February 
11, 1993  supplemental  questionnaire, 
requested  that  the  order  date  be  reported 
as  the  date  of  sale  for  PSI’s  home  market 
made-to-order  sales.  Petitioners  note 
that  it  is  possible  for  PSI  to  determine 
the  order  date  for  its  home  market  order 
sales,  as  was  done  for  one  home  market 
order  sale  at  PSFs  verification. 
Petitioners  claim  that,  because  the  sale 
date  reported  for  PSFs  home  market 
made-to-order  sales  is  incorrect,  the 
range  of  products  reported  to  have  been 
sold  in  the  home  market  by  PSI  during 
the  period  of  investigation  has  been 
altered. 

At  a  minimum,  petitioners 
recommend  that  the  Department  base 
PSFs  FMV  on  the  highest  net  home 
market  price  for  corrosion-resistant  steel 
on  the  record  of  this  investigation,  or  on 
CV,  since  there  is  no  way  to  distinguish 
between  home  market  inventory  sales 
and  home  market  made-to-order  sales. 

POSCO  responds  that  the  Department 
should  accept  PSFs  sales  data  because 
they  are  accurate  and  have  been  frilly 
verified.  With  respect  to  the  date  of  sale 
on  PSFs  home  market  made-to-order 
sales,  POSCO  argues  that  use  of  the  date 
of  shipment  as  the  date  of  sale  is 
representative  of  PSFs  selling  practices, 
and  that  the  amount  of  time  b^ween 
date  of  order  and  date  of  sale  for  made- 
to-order  sales  does  not  have  a  distortive 
effect  on  the  analysis.  POSCO  coirtends 
that  the  Department  verified  the 
accuracy  of  the  reasons  given  for  using 
the  date  of  shipment  as  the  sale  date. 
POSCO  claims  that  PSI  sells  only  three 


comparison  products  in  the  home 
market,  of  which  only  a  certain 
percentage  were  made-to-order  sales, 
and  that  PSI  bases  prices  on  a  price  list 
Therefore,  according  to  POSCO,  it  is  not 
likely  that  weighted-average  prices 
could  change  significantly  based  on  a 
change  in  the  reporting  period  of 
approximately  two  weeks  at  the 
b^iiming  and  end  of  the  period  of 
investigation. 

POSCO  claims  that  over  roll 
merchandise  does  not  have 
specifications,  and,  therefore,  should 
not  have  been  reported,  and  that  the 
creditor  identified  by  petitioners  as  a 
related  party  is  not  related  to  PSI. 

POSCO  contends  that,  as  has  been 
reported  in  its  questionnaire  responses 
and  in  PSFs  financial  statement.  POSCO 
and  Samsung  Electro-Mechanics 
Company  (SEM)  own  PSI.  According  to 
POSCO,  despite  a  misunderstanding  at 
verification,  the  creditor  does  not  own 
a  portion  of  PSI.  Moreover,  POSCO 
replies  that  bank  charges  incurred  on 
PSFs  U.S.  sales  were  submitted  for  the 
record  dining  verification,  and  agrees 
with  petitioners  that  these  charges 
should  be  deducted  fr-om  USP. 

Department’s  Position:  We  disagree 
with  petitioners  that  BIA  should  1m  used 
for  PSFs  sales,  and,  accordingly,  have 
used  PSFs  sales  in  our  analysis  for  the 
final  determination  of  the  investigation 
of  corrosion-resistant  steel. 

We  agree  with  petitioners  that  PSI 
should  have  reported  the  order  date  as 
the  date  of  sale  for  its  home  market 
order  sales.  However,  we  verified  that 
the  amount  of  time  between  the  date  of 
order  and  the  date  of  shipment  is 
approximately  two  weeks,  and  we  found 
that  the  use  of  the  shipment  date  as  the 
date  of  sale  has  no  effect  on  weighted- 
average  prices.  We  tested  this  by 
comparing  the  weighted-average  prices 
for  each  control  number  at  the 
beginning  of  the  POI,  the  end  of  the  POI, 
and  the  entire  POI.  We  found  that  the 
prices  for  each  control  number  were 
stable  over  the  period.  See  the  Jime  13, 
1993  memorandum  from  Case  Analyst 
to  the  File  regarding  PSFs  home  market 
prices. 

Although  PSI  has  failed  to  report  its 
home  market  sales  of  what  it  terms 
"over  roll”  merchandise,  wo  found  at 
verification  that  these  are  sales  of 
defective  merchandise.  Because  POSCO 
made  no  sales  of  non-prime 
merchandise  to  the  United  States,  we 
are  not  using  sales  of  defective 
merchandise  in  our  analysis;  therefore, 
the  failure  to  report  these  sales  has  no 
effect.  See  Comment  10  and  Appendix 
n  to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
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Argentina  for  a  discussion  of  how  we 
dealt  Mdth  non-prime  merchandise  in 
these  final  determinations. 

We  agree  with  petitioners  that  the 
adjustment  for  bank  charges  for  PSI’s 
U.S.  sales  should  be  made.  The  . 
correction  for  bank  charges  can  be  made 
using  verified  information.  Finally,  we 
agree  with  POSCO  that  the  creditor  in 
question  does  not  own  a  portion  of  PSI. 
Although  company  officials  at 
verification  stated  that  the  creditor 
owned  the  percentage  share  of  PSI  that 
is,  in  fact,  held  by  SEM,  PSI’s  1992 
audited  financial  statements  indicate 
that  POSCO  and  SEM,  and  not  the 
company  in  question,  are  PSI 
shareholders. 

Comment  6:  Petitioners  argue  that  the 
Department  should  use  BIA  with  respect 
to  ocean  freight  charges  inciured  on 
POSCO’s  ESP  sales  of  hot-rolled  steel  to 
UPI.  According  to  petitioners,  POSCO 
has  failed  to  establish  that  these 
services,'which  are  provided  to  POSCO 
by  a  related  freight  company,  occiu  at 
arm’s  length  prices.  POSCO’s  analysis  of 
the  prices  ch^ed  to  related  parties  and 
to  unrelated  parties  for  identical 
services  is  inadequate.  As  BIA. 
petitioners  urge  the  use  of  the  highest 
ocean  freight  charge  reported  by  any  of 
POSCO’s  related  parties  in  the 
investigation  of  hot-rolled  steel. 

Petitioners  argue  that  the  ocean 
freight  services  provided  to  POSCO  by 
unrelated  freight  companies  for 
shipments  to  unrelateid  customers  in  the 
United  States  are  not  comparable  to  the 
services  provided  to  POSra  by  its 
related  freight  companies  far  shipments 
to  UPI  because  the  specially  outfitted 
ships  required  to  transport  merchandise 
to  UPI  are  not  used  for  shipments  to 
unrelated  U.S.  customers.  For  the  same 
reason,  petitioners  contend  that  services 
provided  by  the  related  freight  company 
to  its  unrelated  customers  are  not 
comparable  to  those  provided  to  POSCO 
for  shipments  to  UPI.  Further, 
petitioners  argue  that  a  shipment  to  UPI 
by  an  unrelat^  freight  company  in 
January  1993  on  a  specially  outfitted 
ship  cannot  be  used  to  establish  the 
arm’s-length  nature  of  services  provided 
by  the  related  freight  company  because 
the  shipment  occurred  after  the 
initiation  of  these  investigations; 
according  to  petitioners,  ^e  Department 
commonly  disregards  post-initiation 
data  because  su(^  data  could  be  used  to 
avoid  or  reduce  dumping  margins.  Also, 
petitioners  argue  that  the  arm’s-length 
nature  of  the  ocean  freight  services 
cannot  be  established  on  the  basis  of  the 
related  ocean  freight  company’s 
profitability  because  this  profitability 
could  be  attributable  to  the  fact  that  the 


related  freight  company  provides 
services  to  unrelated  parties. 

POSCO  responds  that  there  is  more 
than  sufficient  evidence  to  show  that 
the  ocean  freight  services  provided  to 
POSCO  by  its  related  freight  company 
for  shipments  to  UPI  were  at  arm’s- 
length  prices.  POSCO  contends  that 
there  is  no  evidence  on  the  record  to 
suggest  that  the  environmental  devices 
required  on  the  specially  outfitted  ships 
going  to  UPI  result  in  significantly 
different  costs  or  prices  charged  by  the 
related  freight  company.  POSCO  also 
argues  that  it  would  have  been 
extremely  difficult  for  the  related 
company  to  have  charged  higher  rates  to 
unrelated  parties  while  charging 
“sweetheart”  rates  to  POSCO,  and  still 
remain  profitable.  POSCO  further  claims 
that  the  Department’s  practice  that  post¬ 
initiation  data  cannot  be  relied  upon  to 
support  an  arm’s-length  claim  is  limited 
solely  to  rebates:  according  to  POSCO, 
rebates,  unlike  ocean  freight  charges,  are 
within  the  control  of  the  foreign 
producer.  Finally,  POSCO  contends  that 
petitioners  have  ignored  two  other 
points  with  regard  to  the  related  freight 
company  to  show  that  the  ocean  freight 
services  were  provided  at  arm’s-length 
prices — shipments  of  raw  materials  by 
the  related  company  compared  with 
shipments  by  imrelated  parties,  and  a 
March  1992  bid  from  an  unrelated 
freight  company  for  ocean  freight 
services. 

Department’s  Position:  We  agree  with 
petitioners  that  ocean  freight  services 
for  shipments  of  hot-rolled  steel  to  UPI 
are  not  provided  to  POSCX)  by  its 
related  freight  company  at  arm’s-length 
prices  and  have  used  the  average  price 
charged  to  POSCO  by  unrelated  freight 
companies  for  shipments  to  the  U.S. 
west  coast  as  BIA.  We  have  found  that 
the  average  price  charged  to  POSCO  by 
the  related  company  for  shipments  to 
UPI  is  lower  them  the  lowest  price 
charged  to  POSCO  by  imrelated  freight 
companies.  Accordingly,  we  have 
determined  that  the  prices  charged  by 
the  related  freight  company  are  not 
arm’s-length  prices. 

Comment  7:  Petitioners  argue  that  the 
Department  should  recalculate  duty 
drawback  on  POSCO’s  U.S.  and  local 
sales  in  the  investigations  of  hot-rolled, 
cold-rolled,  and  corrosion-resistant 
steel.  With  respect  to  hot-rolled  steel, 
petitioners  contend  that  POSCO’s 
statements  regarding  the  duty  drawback 
it  has  reported  for  local  sales  are 
inconsistent,  and  that  POSCO  has 
misallocated  duty  drawback  from  its 
local  sales  to  its  U.S.  sales.  According  to 
petitioners,  since  the  imported  raw 
materials  used  to  produce  the  hot-rolled 
merchandise  sold  in  POSCO’s  third 


coimtry,  local,  and  U.S.  sales  are  the 
same,  die  drawback  should  be  spread 
evenly  over  all  of  these  sales.  Petitioners 
claim  that  by  not  reporting  duty 
drawback  on  its  local  sales,  POSCO  is 
allocating  a  greater  share  of  drawback  to 
its  U.S.  and  other  export  sales  of  hot- 
rolled  steel.  With  respect  to  sales  of 
cold-rolled  and  corrosion-resistant  steel, 
petitioners  argue  that  it  is  unclear 
whether  POSCO  charges  the  duty  to  its 
local  sale  customers  or  whether  it 
provides  the  customers  with  the  import 
certificate.  Therefore,  petitioners 
contend  that  the  Department  should 
recalculate  POSCO’s  duty  drawback  for 
cold-rolled  and  corrosion-resistant  steel 
so  that  the  total  amount  of  drawback  is 
allocated  over  third  country  sales,  local 
sales,  and  U.S.  sales. 

POSCO  responds  that  it  properly 
reported  duty  drawback  on  both  its  U.S. 
and  local  sales.  According  to  POSCO, 
duty  drawback  was  verified  extensively 
by  die  Department  and  no  discrepancies 
were  found  in  POSCO’s  data  or 
explanation  of  its  claim.  According  to 
POSCO,  the  amount  of  duty  drawl^ck 
reported  on  its  export  sales  does  not 
include  the  duty  passed  through  to  local 
sale  customers  b^use  POSCO  does  not 
receive  duty  drawback  on  local  sales, 
except  when  the  local  sale  is  made  to  a 
customer  in  an  export-free  zone,  in 
which  case  POSCO  receives  the  duty 
drawback  if  the  customer  provides 
POSCO  with  the  required 
documentation.  POSCO  notes  that, 
except  for  this  limited  circumstance,  it 
does  not  receive  the  duty  drawback  on 
its  local  sales  of  hot-rolled,  cold-rolled, 
and  corrosion-resistant  steel  since 
POSCO  is  not  the  exporter.  Rather, 
POSCO  transfers  the  required 
documentation,  such  as  import  permits, 
to  the  local  sale  customer,  the  exporter, 
who  in  turn  receives  the  drawback.  For 
hot-rolled  merchandise  only,  according 
to  POSCO,  POSCO  charges  the  duty 
drawback  to  the  local  sale  customer. 
This  is,  because  PO  steel,  a  hot-rolled 
product  for  the  purposes  of  these 
investigations,  is  classified  as  cold- 
rolled  steel  in  POSCO’s  accounting 
system,  and  POSCO  does  not  charge  the 
customer  for  the  duty  for  sales  of  PO 
steel. 

Department’s  Position;  We  agree  with 
POSCO.  We  verified  POSCO’s  duty 
drawback  claim  for  its  U.S.  sales  and 
thus  have  made  the  appropriate 
addition  to  USP  for  duty  drawback. 
However,  POSCO  received  duty 
drawback  only  on  certain  of  its  local 
sales.  For  local  sales  for  which  POSCO 
received  duty  drawback,  it  reported  the 
duty  drawback  it  received.  If  it  did  not 
receive  duty  drawback,  it  reported  zero. 
Because  POSCO  received  duty 
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drawback  on  all  of  its  U.S.  sales,  we 
added  duty  drawback  to  local  sales. 

With  respect  to  the  investigations  of 
cold-rolled  and  corrosion-resistant  steel, 
where  duties  on  local  sales  were  not 
reported  in  the  home  market  sales 
databases,  we  added  to  FMV  the  amount 
of  duty  drawback  reported  for  the 
matching  U.S.  sale.  For  hot-rolled  steel, 
we  added  the  amount  of  duties  reported 
in  the  home  market  sales  database  for 
local  sales;  if  an  amount  was  not 
reported,  we  added  the  duty  drawback 
reported  for  the  matching  U.S.  sale. 

Comment  8:  Petitioners  argue  that, 
because  PCXDOS  has  not  yet  applied  for 
or  received  a  duty  drawl^ck  for  its  1992 
exports,  the  Department  should  deny 
the  claim  for  duty  drawback  on  U.S. 
sales  made  by  POCOS  in  the 
investigation  of  corrosion-resistant  steel. 
Petitioners  cite  as  support  for  their 
argument  the  Final  E)etermination  of 
Sales  at  Less  Than  Fair  Value: 
Ferrosilicon  from  Venezuela  (58  FR 
27522,  May  10, 1993)  (Ferrosilicon  from 
Venezuela). 

POSCXD  responds  that,  in  Ferrosilicon 
from  Venezuela,  the  respondent  did  not 
pay  import  duties  on  any  input  and, 
therefore,  was  clearly  ineligible  to 
receive  drawback.  POSCXD  contends  that 
the  Department  verified  that  POCOS 
paid  import  duties  on  inputs,  verifred 
the  amount  of  the  duty  drawback  claim, 
and  verified  that  the  outy  drawback 
system  operated  properly.  According  to 
POSCO,  POCOS  qualifies  for  duty 
drawback,  which  it  will  apply  for  when 
there  are  sufficient  exports  to  warrant 
filing  the  duty  drawback  application. 
Thus,  POSCO  argues  that  the 
Department  should  accept  POCOS’ 
claim  for  duty  drawback. 

Department’s  Position:  We  agree  with 
petitioners  and  have  not  allowed  the 
duty  drawback  claim  for  U.S.  sales 
made  by  POCOS.  Section  772(d)(1)(B)  of 
the  Act  states  that  USP  will  be  increased 
by  the  amount  of  any  duties  imposed  by 
the  country  of  exportation  which  have 
been  rebated,  or  which  have  not  been 
collected,  by  reason  of  exportation  of 
the  merchandise  to  the  United  States. 
Although  the  verification  documents 
from  1991  show  that  duty  drawback  was 
received,  let  alone  appli^  for  1991, 
I*OCOS  submitted  no  data  for  1992  to 
show  that  any  duty  drawback  was 
applied  for.  let  alone  received.  The 
verification  documents  show  that, 
dxiring  1991,  I*CXX)S  filed  for  duty 
‘drawback  regularly  throughout  tlie  year 
and  received  its  rebate  of  duties  soon 
after  the  application  was  filed. 
Therefore,  it  seems  reasonable  that 
F*OCOS  should  have  been  able  to 
provide  at  verification  in  March  1993 
drawback  data  on  amounts  applied  for 


or  received  during  1992.  In  Ferrosilicon 
from  Venezuela,  duties  were  not  paid  by 
the  respondent;  in  this  case,  IHXXDS  has 
provided  no  evidence  to  show  that 
duties  were  paid  on  its  1992  exports. 
Therefore,  since  we  have  no  evidence 
that  duties  were  paid  or  duty  drawback 
applied  for  during  1992,  we  are 
disallowing  this  claim. 

Comment  9:  POSCO  argues  that  its 
local  sales  should  be  classified  as  home 
market  sales,  rather  than  export  sales,  in 
the  investigations  of  hot-rolled,  cold- 
rolled,  and  corrosion-resistant  steel. 
POSCO  cites  as  support  for  its  position 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  fr'om  the  Republic  of 
Korea  (58  FR  15467,  March  23, 1993) 
(DRAMs  from  Korea). 

POSCO  notes  that  section  773(a)(1)  of 
the  Act  defines  home  market  sales  as 
those  sales  which  are  “sold,  or  in  the 
absence  of  sales,  offered  for  sale  in  the 
principal  markets  of  the  country  from 
which  exported  *  *  ‘for  home 
consumption.”  According  to  POSCO,  its 
local  sales  fit  this  definition  because  the 
sales  transpire  entirely  within  the 
borders  of  Korea  and  the  merchandise  is 
consumed  in  Korea.  POSCO  contends 
that  its  local  sales  are  processed, 
documented,  and  invoiced  as  domestic 
sales,  and  that  the  only  difference 
between  domestic  and  local  sales  is  that, 
for  local  sales,  VAT  is  not  paid  and  duty 
drawback  documents  are  transferred  to 
the  local  sale  customer  so  that  the 
customer  can  collect  the  drawback. 
Moreover,  POSCO  claims  that,  for  its 
local  sales,  unlike  its  export  sales,  it 
does  not  know  the  product  that  will  be 
exported  or  the  identity  of  the  ultimate 
customer  of  the  further-manufactured 
merchandise;  POSCO  can  only  guess  the 
type  of  product  that  will  be  exported 
and  the  identity  of  the  local  sale 
customer. 

Petitioners  reply  that  it  is  the 
Department’s  practice  to  treat  local  sales 
as  export  sales  when  the  manufacturer 
knows  at  the  time  of  sale  that  the 
merchandise  will  be  exported. 
Petitioners  argue  that,  at  the  time  of  the 
local  sale.  POSCO  knows  that  the 
merchandise  will  be  exported,  and, 
therefore,  that  the  merchandise  is  not 
sold  for  “home  consumption.’’  As 
support,  petitioners  cite  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sulphur  Dyes, 
Including  Sulphur  Vat  E>yes,  From  the 
United  Kingdom  (57  FR  44163, 
September  24, 1992)  (Sulphur  Dyes 
from  the  United  Kingdom)  and  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Color  Picture  Tubes  from  Korea 
(52  FR  44186,  November  18. 1987) 


(CPTs  from  Korea).  According  to 
petitioners,  whether  POSCO  treats  such 
sales  as  domestic  sales  in  its  operations 
and  whether  POSCO  knows  the  final 
destination  of  the  merchandise  are  not 
relevant  issues  in  determining  whether 
such  sales  should  be  included  in  or 
excluded  from  the  calculation  of  FMV. 
Petitioners  argue  that,  unlike  the 
situation  in  DRAMs  from  Korea,  there  is 
no  way  of  knowing  which  merchandise 
sold  by  POSCO  in  its  local  sales  has 
been  further  manufactured  into  non¬ 
subject  merchandise.  Therefore, 
according  to  petitioners,  all  local  sales 
should  be  excluded  from  the  home 
market  sales  databases. 

Petitioner^  add  that  if  the  Department 
erroneously  decides  to  include  local 
sales  in  the  home  market  sales 
databases,  an  amount  for  duties  on 
imported  raw  materials,  which  would 
have  been  charged  to  home  market 
customers  had  the  merchandise  not 
been  subsequently  exported,  and  an 
amount  for  VAT,  calculated  based  on 
the  fully  loaded  invoice  price  including 
freight,  packing,  and  duties  on  raw 
materials,  should  be  added  to  home 
market  price,  since  these  amounts  are 
added  to  U.S.  price. 

Departmenvs  Position:  For  our  final 
determinations,  we  have  included  in  the 
home  market  sales  databases  and  the 
calculation  of  FMV  those  local  sales 
which  are  further  manufactured  into 
merchandise  outside  the  scope  of  these 
investigations,  in  accordance  with  our 
practice  detailed  in  DRAMs  from  Korea. 
Where  a  product  within  the  scope  of  an 
investigation  has  been  transformed  into 
a  product  outside  that  scope  before 
exportation,  we  consider  that  product  to 
have  been  “consumed”  within  the 
country,  and  thus  properly  includable 
in  home  market  sales.  At  POSCO’s 
verification,  the  Department  examined  a 
li.st  of  local  sale  customers  and  the  line 
of  business  for  each  of  these  customers. 
We  found  that  certain  local  sale 
customers  only  further  manufacture  the 
merchandise  they  purchase  from 
POSCO  into  products  outside  the  scope 
of  these  investigations.  Local  sales  of 
merchandise  purchased  by  these 
customers  have  been  included  in  our 
analysis  for  these  final  determinations. 
Other  local  sale  customers  further 
manufacture  the  merchandise  they 
purchase  into  both  subject  and  non¬ 
subject  merchandise.  Local  sales 
purchased  by  these  customers  have  been 
excluded  from  the  home  market 
databases  since  there  is  no  way  to 
determine  the  nature  of  the  finished 
product  that  was  exported  from  Korea, 
nor  is  there  any  evidence  that  POSCO 
knew  the  nature  of  that  product.  In 
addition,  it  is  clear  from  verification 
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that  POSCX)  has  no  way  of  knowing  the  ' 
ultimate  export  destination  of  the 
meichandise  it  sells  to  its  local 
customers. 

With  respect  to  Sulphur  Dyes  from 
the  United  Kingdom,  we  note  that,  in 
that  case,  certain  sales  were  classified 
by  the  Department  as  U.S.  sales  because 
the  respondent  had  knowledge  that  the 
ultimate  destination  of  the  merchandise 
was  the  United  States.  In  CRTs  firom 
Korea,  in  which  the  Department 
classified  local  export  sales  to  Korean 
companies  in  bonded  factory  areas  as 
export  sales,  the  respondent  "did  not 
know  the  destination  of  these  CRTs, 
except  that  they  are  for  export  as  CRTs 
or  as  CRTs  in  CTVs.’*  Since  there  was  no 
knowledge  as  to  whethm*  the  • 
merchandise  was  exported  as 
merchandise  covered  by  the  scope  of  the 
investigation,  the  sales  were  excluded 
fiom  the  calculation  of  FMV.  Similarly, 
for  these  final  determinations,  when 
POSCO  had  no  knowledge  as  to  whether 
the  finished  product  which  was 
exported  was  covered  by  the  scope  of 
these  investigations,  through  the 
identity  of  the  local  sale  customer,  we 
excluded  the  local  sale  from  the  home 
market  sales  databases. 

We  agree  with  petitioners  that,  for  the 
local  sales  included  in  our  analysis,  we 
should  add  to  FMV  an  amount  for 
duties  on  imported  raw  materials, 
following  our  practice  described  in 
DRAMs  fiom  Korea,  and  an  amount  for 
VAT,  and  we  have  done  so  for  our  final 
determinations.  See  our  response  to 
Comment  7. 

Comment  10:  Petitioners  contend  that 
prime  merchandise  sold  in  the  United 
States  should  be  compared  only  with 
prime  merchandise  sold  in  the  home 
market,  i.e.,  that  overrun  sales  and  sales 
of  seconds  should  be  excluded  fi'om  the 
calculation  of  FMV.  Petitioners  claim 
that  matching  prime  merchandise  only 
to  prime  merchandise  is  in  accordance 
with  the  Department’s  pricv  practice. 

POSCO  argues  that  home  market 
overrun  sales  and  sales  of  seconds 
should  be  included  in  the  Department’s 
analysis  because  these  sales  are  in  the 
ordinary  course  of  trade,  and  POSCO 
has  identified  product  specifications 
that  enable  them  to  be  ctHisidered  such 
or  similar  merchandise  according  to  the 
Department’s  own  criteria. 

Department’s  Position:  Consistent 
with  the  Department’s  policy,  outlined 
in  Appendix  II  of  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  fiom  Argentina,  we  have 
compared  prime  merdhandise  to  prime 
merchandise  and  non-prime 
merchandise  to  non-prime  merchandise. 


In  the  case  of  UPI,  a  U.S.  company 
related  to  POSCO  which  further 
manufactures  hot-rolled  coil,  there  were 
significant  sales  of  non-prime 
merchandise  in  the  United  States; 
therefore,  we  compared  non-prime 
merchandise  to  non-prime  merchandise, 
as  well  as  prime  merchandise  to  prime 
merchandise.  Because  there  were  no 
product  characteristics  for  UPI’s  U.S. 
sales  of  further-manufactured  non-prime 
merchandise,  we  used  the  following 
methodology  to  make  comparisons  as 
BLA.  For  USP,  we  deducted  from  the 
gross  sales  price  of  each  U.S.  sale  of 
non-prime  further-manufactured 
merchandise  the  actual  selling  expenses 
for  the  individual  sale  and  the 
weighted-average  of  all  U.S.  further- 
manufacturing  costs.  We  allocated  profit 
between  POSCO  and  UPI  based  on  the 
weighted-average  COP  of  the  matching 
product  categories  sold  in  the  home 
market,  and  deducted  the  allocated 
profit  fiom  the  gross  U.S.  sales  price. 

For  FMV,  we  used  the  weighted-average 
price  of  home  market  sales  of  non-prime 
merchandise. 

POSCO  sold  no  cold-rolled  or 
corrosion-resistant  non-prime 
merchandise  to  the  United  States  during 
the  POL  For  the  FMV  comparisons  of 
these  products,  we  have  deleted  home 
market  sales  of  non-prime  merchandise 
from  the  home  market  database. 

If  orders  are  issued  in  these  cases,  the 
Department  will  consider  at  the 
administrative  review  stage  whether 
overrun  production  is  equivalent  to 
prime  production  if  it  is  not  sold 
outside  the  ordinary  course  of  trade. 

Comment  1 1 :  Petitioners  argue  that 
the  Department  should  use  BIA  with 
respect  to  POSCO’s  packing  charges 
because  POSCO  has  failed  to  establish 
that  its  related  party  provides  services 
on  an  arm’s-length  basis.  Petitioners 
argue  that  the  cost  verification  shows 
that  the  study  relied  upon  by  POSCO  to 
establish  the  arm’s-length  natiue  of 
these  transactions  is  unreliable,  and 
they  claim  that  POSCO  has  failed  to 
provide  any  other  documentation  of  the 
arm’s-leng^  nature  of  these  charges.  As 
BIA,  petitioners  suggest  that  the 
Department  not  make  an  upward 
adjustment  to  USP  for  U.S.  packing 
expenses,  or  make  a  downward 
adjustment  to  FMV  for  home  market 
packing  expense. 

POSCO  contends  that  the  Department 
should  use  the  reported  packing  costs  in 
calculating  USP  and  FMV.  POSCO 
maintains  that  reliance  on  the  study  for 
proof  of  the  arm’s-length  nature  of  the 
transactions  with  related  parties  is 
appropriate.  POSCO  disagrees  with  the 
Department’s  cost  verification  report, 
which  questioned  the  study.  POSCO 


maintains  that  the  study  demonstrated 
that  the  company  had  no  bias  towards 
related  subcontractors  and  that  the  loss 
identified  at  a  related  company  is  not 
related  to  the  work  covered  by  the 
study. 

Department’s  Position:  Most  of 
POSCO’s  packing  services  were  ^ 
provided  by  a  related  company.  A  small 
amoimt  of  packing  was  performed  by  an 
unrelated  party  during  the  POI,  but  the 
services  performed  were  not  comparable 
to  those  performed  by  the  related  party. 

The  documentation  provided  by 
POSCO  to  demonstrate  that  related 
party  packing  services  were  provided  at 
arm’s-length  prices  includes  a  study 
conducted  by  an  independent 
accounting  firm  of  30  companies 
providing  services  to  POSCO,  most  of 
which  were  unrelated  to  POSCO.  At 
verification,  we  examined  the  study  and 
compared  the  profit  rate  recommended 
by  the  study  for  the  related  packing 
company  to  the  profit  rate  used  to 
determine  the  packing  fee  the  company 
charged  POSCO.  We  found  that  the  fee 
charged  POSCO  was  higher  than  that 
recommended  by  the  study,  which 
supports  POSCO’s  claim  that  the  fee  of 
the  related  packing  company  was  an 
arm’s-length  price. 

During  the  COP  verification,  we 
examined  costs  for  a  related  provider  of 
maintenance  services,  also  covered  by 
the  study.  In  that  case,  we  found  that  the 
maintenance  company’s  financial 
statements  showed  a  loss,  but  the  study 
showed  that  the  company  had  made  a 
profit.  In  spite  of  this,  the  situation  of 
the  related  packing  company  differs 
from  that  of  the  maintenance  company 
examined  during  the  cost  verification  in 
that  the  packing  company  provides 
services  only  to  POSCO  and  its  related 
companies,  and  its  financial  statement 
shows  that  it  did  make  a  profit,  which 
is  confirmed  by  the  study.  For  these 
reasons,  and  absent  any  evidence  to  the 
contrary,  we  conclude  that  the  packing 
charges  were  made  at  arm’s-length  and 
have  used  them  in  the  calculation  of 
FMV.  We  note  that  reported  U.S.  prices 
included  packing,  so  no  adjustment  to 
U.S.  price  for  packing  is  necessary. 

Comment  12:  Petitioners  maintain 
that  the  Department  should  deny  Kytmg 
Ahn’s  home  market  inventory  carrying 
cost  claims  on  certain  sales  of  hot-rolled 
merchandise  (F*0  products)  because 
during  verification  the  Department 
found  that  those  costs  were  incorrectly 
reported.  'These  products  were  shipped 
directly  from  POSCO  to  the  customer 
and  did  not  enter  into  Kyung  Ahn’s 
inventory.  Since  no  inventory  carrying 
costs  were  incurred  on  those  sales 
which  did  not  enter  into  inventory,  the 
Department  should  disallow  this  claim. 
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POSOO  states  that  it  and  its  related 
companies  classify  PO  flat  products  as 
cold-rolled,  but  that  the  Department 
remiired  that  they  be  reported  as  hot- 
rolled  products.  To  calculate  an 
inventory  carrying  period  for  all  hot- 
rolled  products  for  purposes  of 
calculating  inventory  carrying  ex{>enses, 
POSCO  claims  it  had  to  be  sure  the 
calculation  included  both  PO  and  other 
products  the  Department  defined  as  hot- 
rolled. 

POSCO  further  states  that  while  PO 
products  are  shipped  directly  fi'om 
POSCO,  Kyimg  Aim  still  incurs 
inventory  carrying  costs  on  those  sales. 
POSCO  states  that,  as  verified,  when 
POSCO  confirms  an  order  from  Kyung 
Ahn,  “on  paper  the  merchandise  is 
entered  into  Kyxmg  Ahn’s  books.”  At 
the  same  time  that  the  merchandise  is 
entered  into  Kyung  Ahn’s  inventory,  it 
is  removed  from  POSCO’s  inventory 
records.  Therefore,  Kyimg  Ahn  carries 
this  merchandise  in  inventory  for 
POSCO  imtil  shipment. 

Department’s  Position:  POSCO 
reported  sales  of  PO  merchandise  as 
hot-rolled  merchandise,  in  accordance 
with  the  Department’s  questionnaire. 
However,  b^use  POSCX}  and  Kyung 
Ahn  classify  PO  merchandise  as  cold- 
rolled  products,  inventory  carrying  costs 
incurred  for  Kyung  Ahn’s  PO 
merchandise  are  of  the  type  incurred  on 
its  sales  of  cold-rolled  merchandise. 
These  differ  from  inventory  carrying 
costs  incurred  on  hot-rolled 
merchandise  for  the  time  after  the 
inventory  is  transferred  into  Kyung 
Ahn’s  records.  It  would  be 
inappropriate  to  allow  an  adjustment  to 
sales  of  PO  merchandise  for  inventory 
carrying  costs  incurred  on  sales  of  other 
types  of  hot-rolled  merchandise,  which 
were  significantly  greater  than  those 
incurred  on  sales  of  PO  merchandise. 
Therefore,  for  Kyung  Ahn’s  sales  of  PO 
merchandise,  we  have  disallowed  the 
portion  of  inventory  carrying  costs  that 
were  overstated,  that  is,  costs 
attributable  to  the  period  after  the 
merchandise  was  entered  into  Kyung 
Ahn’s  inventory  records.  We  have  used 
the  verified  allocated  average  inventory 
carrying  costs  for  all  other  sales  of  hot- 
rolled  merchandise. 

Comment  13:  Petitioners  state  that  the 
Department  should  deny  POSCXD’s 
claimed  circumstance-of-sale 
adjustment  for  home  market  credit 
where  company-wide  credit  periods 
were  used  to  calculate  credit.  Petitioners 
state  that  the  Department  should  deny 
the  entire  credit  expense  claims  of  PSI, 
Kyung  Ahn,  and  Pohang  Coil  Center 
(F^),  which  reported  only  company¬ 
wide  credit  periods.  Petitioners  state 
that  the  Department  normally  calculates 


credit  periods  on  a  sale-by-sale  basis, 
but  sometimes  accepts  customer- 
specific  periods.  They  state  that  the 
Department  should  not  accept  credit 
expenses  not  reported  at  least  on  a 
customer-specific  basis  (or  equivalent) 
and  dte  as  precedent  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  'Thereof  From 
France;  et  al.:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (57  FR  28360,  June  24, 1992) 
(AFBs  from  France);  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  'Thereof  From  the 
Federal  Republic  of  Germany;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (56  HI  31692, 
Jufy  11, 1991)  (AFBs  from  Germany). 

POSCO  claims  that  there  is  no  basis 
for  disallowing  its  reported  credit 
claims  for  PSI,  POCOS,  and  Kyung  Ahn, 
even  though  they  were  reported  on  a 
product-specific  basis  rather  than  a 
customer-specific  basis  or  sale-by-sale 
basis.  POSra  acknowledges  the 
Department’s  preference  for  data  on  a 
sale-by-sale  or  customer-specific  basis, 
but  maintains  that  the  Department  has 
stated  it  will  accept  product-specific  or 
company-specific  data  as  long  as  it  is 
reasonable  in  light  of  the  circumstances 
of  the  case  (e.g..  Color  Television 
Receivers  from  the  Republic  of  Korea 
(55  FR  26225,  June  27, 1990);  Final 
Determination  of  Sales  at  Less  'Than  Fair 
Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany  (54  FR  18992,  May  3, 1989) 
(Antifriction  Bearings  from  Germany); 
and  Industrial  Belts  and  Components 
and  Parts  Thereof,  Whether  Cured  or 
Uncured,  from  the  United  Kingdom  (54 
FR  15500,  April  18, 1989)). 

Department’s  Position:  In  both  cases 
cited  by  petitioners,  the  Department 
states  its  preference  for  the  reporting  of 
credit  expenses  on  a  transaction-specific 
basis,  or  at  least  on  a  customer-specific 
basis.  In  the  first  case,  AFBs  from 
France,  we  qualified  the  reporting 
requirement  by  stating  that  we  will  not 
accept  credit  expenses  that  are  not 
reported  at  least  “on  a  customer-specific 
basis  or  some  reasonable  equivalent” 
(emphasis  added),  implying  that  we 
would  consider  accepting  credit 
expenses  reported  other  &an  on  a 
customer-specific  basis.  In  the  second 
case,  AFBs  frnm  Germany,  we  used 
reported  credit  expenses  that  were  not 
calculated  on  a  sale-specific  or 
customer-specific  basis  for  two 
companies,  as  the  best  information 
otherwise  available. 

During  verification  we  examined  the 
“open  account”  basis  used  to  maintain 
receivables  records  by  POSCO  and  its 


related  companies.  Where  a  company 
maintains  a  rolling  receivables  ledger, 
payments  are  often  made  on  a  regular 
basis  and  credited  to  a  customer’s 
account,  but  are  not  identified  with  a 

{(articular  sale.  Also,  notes  receivables 
edgers  sometimes  are  not  specific 
enough  for  a  company  to  trace  payment 
even  on  a  customer-specific  basis.  PSI, 
POCOS,  and  Kyung  Ahn  maintain  their 
receivables  records  on  an  open  account 
basis  and,  as  a  result,  were  not  able  to 
report  credit  period  information  on  a 
sales-specific  or  customer-specific  basis. 
We  find  the  company-wide  reporting  of 
their  credit  periods,  which  we  verified, 
to  be  a  reasonable  method  of  reporting 
this  information,  given  their  normal 
record-keeping  system. 

FBLP  Issues 

Comment  14:  Petitioners  contend  that 
the  use  of  BIA  is  warranted  for  sales  by 
FRLP  because  POSCO  failed  to  provide 
complete  and  accurate  data.  'They  argue 
that  FRLP’s  elaborate  system  for 
reporting  sales  does  not  represent  a 
proper  basis  on  which  to  calculate 
FRLP’s  U.S.  prices.  Petitioners  maintain 
that,  because  FRLP  cannot  identify 
which  merchandise  is  purchased  from 
POSCO  or  UPI,  and  which  is  purchased 
from  other  parties,  there  is  no  basis  on 
which  the  Department  could  accurately 
judge  the  reasonableness  of  these  data. 

Petitioners  further  argue  that  POSCO 
refused  to  provide  actual  data  for  the 
thickness,  width,  and  carbon  content  of 
FRLP’s  sales;  terms  of  FRLP’s  sales; 
destination  of  the  merchandise;  date  of 
sale;  date  of  shipment;  actual  date  of 
receipt  of  payment;  actual  quantity  by 
control  number  (CONNUM);  actual 
freight  charges;  actual  cash  ^scounts; 
relationship  or  identity  of  its 
commissionaire  on  a  sale-specific  basis; 
and  warranty  expenses  on  a  sale- 
specific  basis.  Because  of  these 
deficiencies,  no  reasonable  estimate  of 
FRLP’s  U.S.  sales  prices  can  be  made. 

Petitioners  also  note  that  the 
Department,  at  verification,  confirmed 
that  FRLP  could  have  reported  the  data 
requested  by  the  Department  for  n  on- 
inventoried  sales. 

POSCO  disagrees  with  petitioners, 
contending  that  the  Department  should 
not  use  BIA,  but  rather  its  reported  sales 
data,  in  calculating  U.S.  price.  POSCO 
maintains  that  the  Department  erred  in 
using  BIA  in  the  preliminary 
determination  and  that  it  did  provide 
complete  and  accurate  data  that  were 
fully  verified  by  the  Department. 
Furthermore,  POSCO  contends  that 
FRLP  was  not  given  adequate  time  in 
which  to  file  its  response.  Moreover, 
according  to  POSCO,  the  Department 
normally  would  disregard  FRLP’s  sales 
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as  insignificant.  Citing  Final 
Detennination  of  Sales  at  Lass  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  from  the  Republic  of  Korea  (57  FR 
42942,  September  17, 1992),  and 
Antifriction  Bearings  from  Germany 
(Comment  2),  POSCO  argues  that  the 
Department  has  established  a  policy  of 
accepting  estimated  reporting 
methodologies  developed  by 
respondents  if  the  methodologies  are 
reasonable. 

POSCO  contends  that  it  cooperated 
with  the  Department  to  the  fullest  extent 
possible,  supplying  for  each  of  its  sales 
the  invoice  number,  customer  name, 
date  of  sale,  date  of  shipment,  quantity, 
gross  unit  price,  packing  form  and  costs, 
commissions,  complete  product 
information  for  the  further 
manufactured  product,  identity  of  the 
FRLP  division  that  made  the  sale,  all 
discounts  paid,  foreign  inland  freight, 
ocean  frei^t  and  marine  insurance, 
duty  and  brokerage,  U.S.  inland  freight, 
credit  expenses,  warranty  expenses, 
home  market  and  U.S.  indirect  selling 
expenses,  technical  service  expense, 
inventory  carrying  costs,  duty 
drawback,  complete  further 
manufacturing  costs,  and  all 
information  necessary  to  match  each 
sale  to  home  market  sales  for 
comparison  purposes. 

POSCO  also  contends  that  the 
Department  found  at  verification  that  it 
was  impossible  for  FRLP  to  trace  its 
input  coil  for  any  merchandise  that  was 
sold  after  being  placed  in  inventory  as 
well  as  any  merchandise  sent  to  an 
outside  processor  for  additional 
processing.  POSCXD  claims  that  the 
majority  of  its  sales  were  of  inventoried 
merchandise. 

POSCO  claims  that  the  Department 
applied  as  BIA  an  extremely  punitive 
rate  that  exaggerated  the  overall  impact 
the  use  of  BIA  should  have  had  on 
POSCO’s  overall  margin;  that  the 
Department  failed  to  use  the  highest 
non-aberrational  rate;  and  that  the 
Department  applied  the  rate  to  the 
wrong  value,  i.e.,  the  gross  price  of  the 
further  manufactured  product,  rather 
than  the  sales  price  of  the  input  hot- 
rolled  coil.  POSCXD  contends  that  an 
analysis  of  UPI’s  sales  indicates  that  the 
margin  used  for  BLA  on  FRLP’s  sales 
was  an  aberrational  rate. 

Department’s  Position:  Section  776(c) 
of  the  Act  requires  the  Department  to 
use  BIA  "whenever  a  peuty  or  any  other 
person  refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation."  In  considering  what  to 
use  as  BIA,  the  Department  may  take 
into  account  whether  a  party  refuses  to 


provide  requested  information  (19  CFR 
353.37(b)).  Thus,  the  Department  may 
determine  on  a  case-by-case  basis  what 
constitutes  BIA. 

While  POSCO  did  supply  the 
Department  with  information  on  invoice 
number,  customer  name,  month  of 
shipment,  quantity,  gross  unit  price, 
packing  form  and  costs,  commissions, 
product  information  on  the  further- 
manufactured  product,  the  FRLP 
division  which  made  the  sale, 
discounts,  movement  expenses,  credit 
and  warranty  expenses,  indirect  selling 
expenses,  technical  service  expenses, 
duty  drawback,  and  further- 
manufacturing  costs,  POSCO  did  not 
provide  such  key  product  information 
as  thickness,  width  and  carbon  content, 
terms  of  sale,  destination  of  the 
merchandise,  specific  date  of  sale, 
specific  date  of  shipment,  actual  date  of 
receipt  of  payment,  actual  quantity  by 
CONNUM,  actual  ^ight  charges,  actual 
cash  discounts,  or  the  relationship  or 
identity  of  its  commissionaire  on  a  sale- 
specific  basis.  In  general,  POSCO  only 
estimated  this  information. 

Particularly  troublesome  is  POSCO’s 
failure  to  provide  product  specifications 
for  merchandise  sold  by  FRLP,  instead 
“estimating”  the  CONNUM,  that  is,  the 
discrete  number  assigned  to 
merchandise  that  is  identical  in  all 
respects  outlined  in  Appendix  V  to  the 
Department’s  antidumping 
questionnaire.  POSCO  assigned 
(^NNUMs  to  FRLP’s  sales  according  to 
the  percentage  of  UPI’s  sales  to  FRLP 
accounted  for  by  each  CONNUM.  For 
example,  if  one  percent  of  UPI’s  sales  to 
FRLP  were  of  CONNUM  X.  then  POSCO 
assigned  CONNUM  X  to  the  first  one 
percent  of  sales  on  FRLP’s  sales  listing. 
Thus  the  CONNUM  assigned  bears  no 
relation  to  the  actual  physical 
characteristics  of  the  product  sold  by 
FRLP,  and  it  is  therefore  not  an 
acceptable  model  match  for  purposes  of 
comparison  with  FRLP’s  U.S.  sales. 

The  extensive  nature  of  POSCO’s 
estimates,  with  respect  to  information 
for  which  we  normally  require  sales- 
specific  data,  calls  into  question  not 
only  the  adjustments  on  these  sales,  but 
the  actual  identity  of  the  sales  subject  to 
the  investigation.  In  its  case  brief. 
POSCO  stated  that  the  majority  of 
FRLP’s  sales  were  inventoried  (which 
would  indicate  that  POSCO  did  not 
keep  information  on  those  sales). 
However,  there  is  no  evidence  of  this  on 
record,  nor  was  this  claim  made  prior  to 
the  submission  of  the  case  brief.  As 
stated  in  POSCO’s  submission  and  at 
verification,  the  merchandise  is  not 
produced  until  it  can  be  allocated  to  a 
coil,  thus  indicating  that  little  would 
need  to  go  into  inventory.  In  fact,  of  the 


ten  sales  selected  by  the  Department  for 
verification,  we  found  that  only  two 
were  inventory  sales. 

Therefore,  we  cannot  rely  on  the 
information  submitted  by  TOSCO  with 
respect  to  FRLP’s  sales  and  must  resort 
to  BLA  for  all  of  FRLP’s  sales  to  the 
United  States.  As  TOSCO  substantially 
cooperated  with  our  requests  for 
information,  and  only  failed  to  provide 
certain  requested  information,  we  are 
using  a  cooperative  BLA  for  all  of  FRLP's 
sales.  For  BLA,  we  used  the  higher  of  (1) 
the  average  rate  in  the  petition,  or  (2) 
the  highest  non-aberrational  margin  of 
any  of  POSCO’s  sales  of  hot-rolled  steel, 
calculated  using  the  sales  for  which 
there  are  margins. 

For  this  final  determination,  we  have 
applied  the  highest  non-aberrational 
margin  to  the  quantity  of  U.S.  sales 
made  by  FRLP.  Therefore,  there  was  no 
need  to  calculate  a  margin  on  individual 
sales  by  FRLP,  and  the  issue  of  whether 
to  use  gross  or  net  price  in  such  a 
calculation  is  moot.  As  to  POSCO’s 
claim  that  the  margin  we  used  as  BLA 
for  the  preliminary  determination  was 
aberrational,  we  note  that  our  margin 
calculations  for  the  final  determination 
have  yielded  a  difierent  percentage  as 
the  highest  margin,  and  the  quantity  of 
sales  at  and  around  that  margin  has  led 
us  to  conclude  that  the  margin  is  non- 
aberrational. 

Comment  15:  TOSCO  argues  that  in 
calculating  net  USP  for  ESP  sales,  the 
Department  failed  to  include  duty, 
brokerage  and  marine  insurance  in  the 
total  cost  for  its  profit/loss  calculation. 
POSCO  argues  that  the  Department,  in 
its  March  18, 1993  amendment  to  the 
preliminary  determination,  should  have 
considered  the  double-counting  of 
foreign  inland  freight  and  ocean  freight, 
and  the  correction  of  the  base  on  which 
BIA  was  applied  as  ministerial  errors. 
TOSCO  further  argues  that  the  exclusion 
of  these  expenses  from  the  total  cost 
resulted  in  an  incorrect  profit 
calculation,  which  in  turn  resulted  in  an 
understated  U.S.  price. 

Department’s  Position:  We  agree  with 
POSCO.  Marine  insurance,  U.S. 
brokerage  and  U.S.  duty  costs  should  be 
included  in  the  computed  total  costs 
used  for  determining  UPI’s  further- 
manufacturing  profit.  Because  gross  U.S. 
price  is  reduced  by  marine  insurance, 
U.S.  brokerage,  and  U.S.  duties  in 
computing  the  USP.  we  have  ensured 
that  the  allocated  profit,  which  also  is 
deducted  from  USP,  does  not  include 
expenses  for  marine  insurance,  U.S, 
brokerage,  or  U.S.  duties,  in  order  not  to 
double  deduct  for  these  items.  For  the 
final  determination,  we  have  included 
duty,  brokerage,  and  marine  insurance 
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and  the  total  cost  for  POSCO's  profit/ 
loss  calculaticHi. 

Comment  16:  POSCO  argues  that  the 
Department  should  correct  its 
methodology.for  merging  the  further 
manufactiuing  cost  file  %irith  the  sales 
data  file  for  ESP  sales  of  hot-rolled 
merchandise.  POSCO  argues  that, 
because  one  category  of  hot-rolled 
product  that  is  sold  by  POSCO  to  UPI 
can  be  used  to  produce  several  different 
finished  products  by  UPI,  two  printouts 
of  the  individual  sales  by  UPI  were 
submitted  to  the  Department  in  order  to 
track  each  sale  to  the  specific  U.S.  cost 
for  that  sale.  One  printout  was  for  the 
sales  listins,  and  the  other  was  for  the 
cost  of  fiulner  manufacturing.  However, 
rather  than  matching  the  sales  listing  to 
the  observation  number  in  field 
OBSNOU,  as  requested,  the  Department 
matched  die  sales  and  cost  data  sets  by 
CONNUM.  POSCO  argues  that,  as 
verified  by  the  Department,  this 
approach  does  not  correspond  to  UPI’s 
system  nor  does  it  provide  fcv  an 
accurate  reflection  of  the  cost  of  the 
finished  product. 

Petitioners  maintain  that  the 
methodology  employed  by  the 
Department  for  merging  roSCO’s 
further  manufachuing  cost  file  with  the 
ESP  sales  data  file  is  correct.  Petitioners 
argue  that  it  is  the  Department’s 
longstanding  practice  to  use  average 
costs  for  inputs  in  calculating  home 
market  costs,  as  well  as  in  calculating 
U.S.  value-added  costs. 

Petitionme  further  argue  that  even  if 
the  Department  were  to  depart  from  its 
practice  and  consider  UPI’s  request  for 
item-specific  input  matching,  the  fact 
that  UPI  attempted  to  match  its  sales  to 
individual  coil  inputs  in  the  further- 
manufacturing  process  was  not  verified. 
They  argue  that  such  a  system  would  be 
open  to  considerable  manipulation, 
with  higher-priced  sales  assigned  to  the 
higher-cost  inputs,  even  though  the 
in^t  specifications  would  be  identical. 

Department’s  Petition:  We  agree  with 
POSCO.  The  CONNUMa  on  POSCO’s 
submitted  further-manufacturing  tape 
represent  the  hot-rolled  product  us^  to 
produce  the  further-manufactured 
product  by  UPL  Since  the  same  type  of 
hot-rolled  product  can  be  used  to 
produce  different  types  of  further 
manufactured  products  (e.g.,  cold-rolled 
and  galvanized  products).  POSCO 
included  on  the  further-manufacturing 
tape  the  OBSNOU  from  the  sales  listing 
to  distinguish  the  further-manufacturing 
costs  for  the  different  types  of  further 
manufacriiring.  It  would  be  distortive  to 
weight-average  further-manufacturing 
costs  incurred  in  further  manufacturing 
cold-rolled  coil  from  hot-rolled  coil 
with  costs  incurred  in  further 


manufacturing  galvanized  coil  bnm  the 
same  hot-roll^  product  Therefore,  for 
the  final  determination,  we  have  merged 
the  further-manufacturing  cost  database 
with  the  ESP  database  by  OBSNOU. 

Comment  17:  POSCO  contends  that 
the  Department  incorrectly  calculated 
the  ESP  cap  for  home  market  sales  of 
hot-rolled  coil.  POSCO  believes  the 
error  occurred  in  the  computer  program. 

Department's  Position:  We  agree  with 
POSra.  Upon  reviewing  the  computer 
program  we  frnmd  that  we  had 
converted  home  market  indirect  selling 
expenses  from  won  to  U.S.  dollars 
twice,  thereby  improperiy  reducing  the 
home  market  indirect  selling  expenses. 
We  have  corrected  the  computer 
program  for  the  final  determination. 

Cost  Issues 

Comment  18:  Petitioners  maintain 
that  POSCO’s  submitted  COP  and  CV 
information  should  not  be  relied  upon 
because  it  was  based  on  POSCO’s 
internal  management  accounting 
system,  which  (1)  is  not  used  to  prepare, 
and  does  not  tie  to.  its  audited  financial 
statements;  (2)  is  not  used  in  the  normal 
course  of  business;  (3)  was  not 
developed  using  a  reliable  methodology; 
and  (4)  does  not  reasonably  allocate 
costs  between  subject  and  non-subject 
merchandise.  Petitioners,  therefore, 
claim  that  BLA  should  be  used  and  that 
such  information  should  be  the  highest 
CV  reported  in  the  petitions. 

POSCO  claims  that  the  Department 
should  use  the  submitted  cost  response, 
which  is  based  on  its  internal 
management  accounting  system, 
because  it  is  complete,  accurate  and 
verified.  POSCO  explained  that  it  used 
its  internal  management  accounting 
system  instead  of  its  normal  accoxmting 
system  because  the  internal 
management  system  identifies  costs  for 
very  specific  individual  products. 
POSCO  defends  its  use  of  this  system  by 
stating  that  the  record  shows  that  (1) 
POSCO’s  product  costs  were  submitted 
in  full  compliance  with  the  instructions 
in  the  Depmtment’s  antidumping 
questionnaire;  (2)  the  internal 
management  system  was  an  existing 
cost  accounting  system  that  is  part  of 
the  cost  accoimting  system  used  in 
preparing  the  financial  statements;  and 
(3)  the  submitted  costs  were  verified, 
and  they  reconciled  to  the  audited 
financial  statements.  Additionally. 
POSCO  argues  that  the  allocation  bases 
used  under  both  systems  are  exactly  the 
same,  with  the  only  difference  being  in 
the  product  definitions. 

Department’s  Position:  We  agree,  in 
part,  with  petitioners.  POSCO  relied  on 
its  management  cost  system  for 
reporting  specific  per  unit  product  costs 


in  its  submission.  However,  at 
vOTification,  POSCO  was  unable  to 
reconcile  these  per  unit  costs  to 
company  documents  maintained  and 
used  in  the  ordinary  coxirse  of  business. 
The  management  accoimting  system 
was  not  used  in  conjimction  with  the 
preparation  of  POSCO’s  audited 
nnancial  statements,  nor  was  it  audited 
by  an  independent  firm.  The  company 
could  reconcile,  with  adjustments,  the 
total  costs  of  production  from  this 
management  system  to  the  total  costs  of 
production  us^  in  the  financial 
accounting  system  and  its  audited 
financial  statements.  However,  the 
adjustments  made  to  the  financial 
statement  system  could  not  be 
supported  (see  Comment  28). 

Reliance  on  the  accounting  system 
used  for  the  preparation  of  the  audited 
financial  statements  is  a  key  and  vital 
part  of  the  Department’s  determination 
that  a  company’s  cost  data  are  credible. 

A  management  cost  system  which  has 
not  been  audited  and  is  not  used  for  the 
preparation  of  the  financial  statements 
or  for  any  purpose  outside  internal 
deliberations  of  the  company  does  not 
assure  the  Department  that  such  costs 
have  been  stated  in  accordance  with 
generally  accepted  accounting 
principles,  or  that  all  costs  have  been 
appropriately  captured  by  the  system. 
For  the  above  reasons,  we  conclude  that 
POSCO’s  management  cost  system 
cannot  be  relied  upon  and,  therefore,  we 
adjusted  the  submitted  costs  of 
manufacturing  for  COP  and  CV  upward 
by  the  difference  between  the  financial 
accounting  system  total  costs  and  the 
submitted  managemefit  system  total 
costs. 

Comment  19:  Petitioners  maintain 
that  the  Department  should  increase 
POSCO’s  submitted  COP  and  CV 
amoimts  to  accoiuit  for  costs  incurred  at 
the  Kwangyang  facility’s  new  mill. 

Since  these  costs  represent  actual 
expenses  incurred  for  increasing 
production  capacity  of  a  product  that  is 
already  manufactured,  all  POI  amounts 
incurred  should  be  included  in 
POSCO’s  submitted  costs. 

POSCO  argues  that  the  costs  incurred 
at  the  Kwangyang  hot-rolled  mill  during 
the  POI  were  properly  excluded  from  its 
submitted  cost  of  manufacturing.  The 
total  costs  incurred  in  June  1992,  the 
first  month  of  operation  of  the 
Kwangyang  mill,  were  extraordinarily 
high  even  though  the  mill  operated  at 
low  capacity.  Since  the  costs  incurred  in 
June  represent  start-up  expenses,  which 
will  benefit  future  pr^uction,  POSCO 
argues  that  at  most  the  Department 
should  normalize  costs  incurred  at  this 
mill  ov«-  the  period  of  time  it  took  to 
attain  full  capacity. 
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Department’s  Position:  We  agree  with 
petitioners.  We  consider  the  amounts 
expensed  at  the  Kwangyang  facility’s 
new  mill  during  June,  1992,  not  to  be 
start-up  costs  because  they  are  related  to 
increasing  production  capacity  for  a 
product  POSCO  already  manufactiues. 
The  operating  results  of  this  mill  are 
relevant  to  POSCO’s  manufacturing 
operations  as  a  whole  during  the  POL 
However,  a  portion  of  the  costs  incurred 
during  June,  1992,  at  this  mill,  were  for 
replacement  rollers  and  parts.  The 
Department  considers  these 
maintenance  expenses  to  be  period  costs 
(i.e.,  they  benefit  production  throughout 
the  fiscal  year).  Therefore,  we  adjusted 
POSCO’s  submitted  hot-rolled  steel 
costs  to  include  only  that  portion  of  the 
replacement  peuls  costs  allocable  to  the 
POI,  and  all  of  the  remaining  costs 
incurred  at  the  Kwangyang  facility’s 
new  mill  during  June,  1992. 

Comment  20:  Petitioners  argue  that 
transactions  between  POSCO  and 
certain  related  companies  did  not  occur 
at  arm’s-length  prices  because  their 
fin6mcial  statements  reflected  an 
operating  loss  during  1992.  Therefore, 
the  Department  should  increase 
POSCO’s  submitted  costs. 

POSCO  contends  that  the  overall 
operating  loss  experienced  by  one  of  its 
related  suppliers  (conducting  100 
percent  of  its  business  in  1992  with 
POSCO)  does  not  undermine  the 
validity  of  its  transfer  price  study  as  an 
indication  of  arm’s-length  transactions 
between  POSCO  and  each  company 
included  in  the  study.  This  related 
company  provided  TOSCO  with  several 
types  of  services  during  1992.  The 
specific  service  covered  by  the  study 
was  profitable  during  1992.  Therefore, 
the  Department  has  no  reason  to 
conclude  that  the  study  cannot  be  relied 
upon. 

Department’s  Position:  We  agree  with 
POSCO  in  part.  'The  submitted  financial 
statements  of  the  related  company 
which  experienced  an  overall  operating 
loss  during  1992  included  detailed 
operating  results  by  types  of  services 
provided.  This  detailed  income 
statement  shows  that  the  specific 
service  covered  by  the  study  was 
profitable  during  1992.  Therefore,  the 
Department  concludes  that  the  transfer 
price  study  can  be  relied  upon. 

We  also  agree  with  petitioners  in  part. 
If  the  other  services  used  in  the 
production  of  the  subject  merchandise 
provided  by  this  related  party,  which 
showed  an  operating  loss,  had  been 
performed  by  TOSCp  directly,  the  costs 
would  have  been  higher  by  the  amount 
of  the  operating  loss.  Thus,  we 
computed  the  average  operating  loss 
percentage  based  on  the  sample  services 


and  increased  all  related  party 
transactions  by  this  percentage. 

However,  since  the  amount  of  the 
operating  loss  experienced  by  this 
company  was  very  small,  and  the  effect 
of  this  adjustment  would  have  no 
impact  on  COP  or  CV,  no  adjustment 
was  made. 

Comment  21:  Petitioners  argue  that 
the  Department  should  not  rely  on 
POSCO’s  submitted  consolidated 
financial  statements  for  calculating 
interest  expenses,  because  the  financial 
statements  are  unaudited.  Instead,  the 
Department  should  use  POSCO’s 
audited  unconsolidated  financial 
statements  for  calculating  its  interest 
expenses. 

Department’s  Position:  We  agree  with 
petitioners.  POSCO’s  submitted  interest 
expense  rate  was  based  on  its  unaudited 
consolidated  financial  statements. 

Absent  detailed  testing  usually 
associated  with  an  audit,  the 
Department  caimot  rely  on  these 
statements  as  submitted.  Therefore,  the 
Department  recalculated  POSCO’s 
interest  rate  using  POSCO’s  1992 
audited  unconsolidated  financial 
statements,  which  reflect  POSCO’s 
operating  results  alone.  We  used  these 
1992  financial  statements  because  they 
encompass  the  entire  POL 
Comment  22:  Petitioners  argue  that 
the  Department  should  adjust  POSCO’s 
submitted  cost  of  materials  to  include 
all  foreign  ctirrenc^  translation  losses. 

POSCO  argues  that  it  correctly 
excluded  foreign  exchange  translation 
gains  and  losses  firom  its  submitted  costs 
because  these  amounts  are  unrealized 
paper  gains  and  losses  that  do  not  relate 
to  production,  and  in  no  way  can  they 
be  considered  part  of  the  "a^ual  cost  of 
production.” 

Department’s  Position:  We  disagree 
with  TOSCO.  In  reply  to  POSCO’s 
contention  that  these  translation  losses 
are  unrealized,  the  Department  notes 
that  pursuant  to  Korean  Generally 
Accepted  Accounting  Principles 
(GAAP):  (1)  Only  when  a  foreign 
currency  translation  loss  is  greater  than 
5  percent  of  its  common  sto^  value  can 
the  amount  be  deferred;  and  (2)  when 
the  translation  loss  is  under  5  percent  of 
its  common  stock  value,  it  is  recognized 
in  full  in  the  current  period.  The  fact 
that  the  translation  loss  is  expensed  if 
it  is  under  5  percent  of  the  company’s 
common  stock  value  confirms  that 
Korean  GAAP  considers  these  losses  to 
be  real  even  if  there  is  no  outflow  of 
funds.  From  analysis  of  POSCO’s  1992 
audited  unconsolidated  financial 
statements,  it  appears  that  the  majority 
of  items  denominated  in  foreign 
currency  relate  to  short  and  long-term 
debt.  Therefore,  we  consider  tliese 


translation  losses  to  be  related  to  the 
cost  of  acquiring  debt,  and  thus  related 
to  production.  Therefore,  we  included 
all  foreign  currency  translation  losses 
and  gains  in  POSCO’s  financing  expense 
calculation. 

Comment  23:  Petitioners  argue  that 
the  Department  should  correct  POSCO’s 
cost  of  sales  figures  used  to  allocate 
G&A  expenses  so  that  the  total  cost  of 
sales  amount  used  as  the  denominator 
in  this  calculation  does  not  include 
duplicate  amounts  for  products  resold 
by  related  parties  that  were  initially  sold 
to  them  by  TOSCO. 

Department's  Position:  We  agree  with 
petitioners.  POSCO’s  submitted  G&A 
and  interest  expense  computations  were 
computed  using  a  cost  of  sales  figure 
which  includes  duplicate  cost  of  sales 
amounts  for  products  resold  by  related 
parties  that  were  initially  sold  to  them 
by  TOSCO.  As  BIA,  we  recalculated 
these  expenses  by  excluding  from  the 
denominator  the  cost  of  sales  of  all 
related  companies,  because  we  could 
not  isolate  the  costs  relating  to  the  inter¬ 
company  sales. 

Additionally,  the  Department 
recalculated  G&A  and  interest  expenses. 
The  Department  considers  G&A  and 
interest  to  be  period  costs  (i.e.,  at  a  rate 
based  on  an  entire  accoimting  year, 
rather  than  the  POI).  For  the  preliminary 
determination,  we  based  POSCO’s  G&A 
and  interest  rates  on  its  audited 
financial  statements  for  the  fiscal  year 
ending  December  31, 1991  because  this 
was  the  last  completed  fiscal  year  prior 
to  initiation  of  tlds  investigation.  At 
verification,  however,  we  acquired 
POSCO’s  audited  financial  statements 
for  the  fiscal  year  ending  December  31, 
1992,  but  not  the  1992  financial 
statements  for  its  related  further- 
manufacturing  companies.  Because  the 
1992  financial  statements  encompass 
the  POI,  we  based  the  revised  G8^  and 
interest  expense  computations  on 
POSCO’s  1992  audited  financial 
statements,  but  relied  on  the  1991 
financial  statements  for  the  related 
further-manufacturing  companies. 

Comment  24:  Petitioners  claim  that 
POSCO  has  not  e.stablished  that  its  non¬ 
operating  miscellaneous  income  items 
are  related  to  production  of  subject 
merchandise.  Therefore  the  Department 
should  disallow  the  oflset  to  G&A  for 
these  items.  Petitioners  continue  that 
even  if  the  Department  accepts 
POSCO’s  claim  that  certain  of  its 
miscellaneous  non-operating  items  were 
related  to  production  of  subject 
merchandise,  the  income  should  only  be 
allowed  as  an  offset  to  non-operating 
expenses. 

POSCO  claims  that  all  miscellaneous 
income  items  used  to  offset  G&A 
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expenses  in  its  calculation  are  related  to 
pr^uction  and  thereime  were 
appropriately  included. 

Department’s  Position:  We  agree  with 
POSCX3,  in  part.  We  reviewed  in  detail 
the  miscellaneous  income  items  used  to 
o^set  the  G&A  expenses  and  determined 
that  certain  items  related  to  the 
production  of  the  subject  merchandise 
and  others  did  not  We  have  disallowed 
the  miscellaneous  income  offset  fc»  the 
items  that  did  not  relate  to  production. 

Comment  25:  Petitioners  argue  that 
the  Department  should  adjust  POSCO’s 
submitted  costs  to  include  amounts  for 
inventory  write-downs  and  write-o&  as 
reflected  in  POSCO’s  audited  financial 
statements. 

POSCO  contends  that  the  inventory 
write-downs  and  write-o%  are  included 
in  the  financial  statements  in  the 
miscellaneous  line  Item  for  ncm- 
operating  income  and  expenses.  POSCO 
states  that  it  has  included  the 
miscellaneous  non-operating  income 
and  exprases  in  its  reported  costs. 

Department’s  Position:  We  agree  with 
POSCO.  Upon  further  review  of 
verification  exhibits,  we  determined 
that  the  financial  statement  line  item, 
"non-operating  miscellaneous 
expenses,’’  induded  inventory  write¬ 
downs  and  write-offs.  We  included  all 
non-operating  miscellaneous  expenses 
in  our  revised  calculation  of  G&A 
expenses. 

Comment  26:  Petitioners  argue  that 
the  Department  should  adjust  POSCO’s 
submitted  cost  of  further  manufactiuing 
for  UPI  to  reflect  the  amortization  of 
start-up  costs  over  the  same  period 
reflected  in  its  finaiKual  statements. 

POSCO  contends  that  the  start-up 
costs  should  be  amortized  over  the 
expected  useful  life  of  the  assets 
because  UPI  will  gain  future  benefit 
from  these  costs  for  as  long  as  the 
machinery  is  in  use. 

Department’s  Position:  We  agree  with 
petitioners.  Absent  spedfic  evidence  to 
the  contrary,  we  consider  expenses 
recorded  in  a  company’s  financial 
statements  to  refled  adual  expenses 
incurred  in  its  operations.  Therefore,  we 
amortized  the  start-up  expenses  over  the 
same  period  as  they  were  amortized  in 
the  finandal  statements. 

Comment  27:  Petitioners  maintain 
that  a  credit  to  the  production  rate 
variance  of  UPI  for  reimbursement  of 
expenses  from  another  company  is  not 
related  to  production  and  that  it  should 
be  eliminated  frnm  the  COM. 

POSCO  contends  that  it  incurred 
overhead  costs  in  connection  with 
activities  this  credit  relates  to,  and  thus, 
it  is  appropriate  to  offset  these  costs 
with  income  derived  from  these 
activities. 


Department’s  Position:  We  agree  with 
POSCO.  This  credit  relates  to 
reimbursement  of  certain  expenses 
which  were  included  in  POSCO's 
submitted  overhead  costs.  Therefore,  we 
did  not  exclude  the  credit. 

Comment  28:  Petitioners  argue  that 
UPI’s  interest  expense  computation 
should  not  include  interest  income 
generated  from  long-term  investments 
because  this  income  is  not  related  to 
current  production. 

POSCO  argues  that  the  long-term 
interest  income  in  question  relates 
directly  to  the  production  of  subject 
merchandise. 

Department’s  Position:  We  agree  with 
petitioners.  Interest  income  generated 
from  long-term  investments  is  not 
considered  related  to  the  production  of 
subject  merchandise.  Thus,  we  do  not 
allow  an  offset  to  interest  expense  for 
interest  income  generated  from  long¬ 
term  investments.  However,  since  this 
adjustment  would  have  no  impact  on 
submitted  costs,  no  adjustment  was 
made. 

Comment  29:  Petitioners  maintain 
that  the  E)epartment  should  adjust 
FRLP’s  submitted  costs  to  include  the 
year-end  adjustments  for  a  programming 
error,  and  the  year-end  physical 
inventory  adjustment  that  was  noted  at 
verification. 

POSCO  argues  that  FRLP's 
programming  error  only  affects  the 
values  recorded  in  FRLP’s  accounting 
system  for  coil  purchases.  Since 
POSCO’s  cost  of  manufacturing  the  coil 
was  used  in  lieu  of  the  purchase  price 
by  FRLP,  this  programming  error  has  no 
effect  on  the  submitted  coil  costs. 

Department’s  Position:  We  agree  with 
petitioners  in  part.  The  Department 
considers  year-end  inventory 
adjustments  to  be  a  period  expense,  and 
therefore  a  relevant  cost  during  the  POI. 
Thus,  we  adjusted  POSCO’s  submitted 
costs  to  account  for  FRLP’s  year-end 
inventory  adjustment.  However,  we 
made  no  adjustment  for  FRLP’s 
programming  error  because  we  used 
POSCO’s  cost  of  manufacturing  for  coil 
instead  of  coil  transfer  prices  for 
submission  purposes.  Thus,  the 
programming  error  had  no  effect  on  the 
submitted  costs. 

Comment  30:  Petitioners  contend  that 
the  G&A  expenses  of  FRLP  should  be 
increased  to  reflect  additional  expenses 
incurred  for  FRLP  by  related  companies. 

POSCO  claims  that  the  additional 
G&A  expenses  incurred  by  the  related 
companies  on  FRLP’s  behalf  have  been 
included  in  the  general  and 
administrative  expenses  as  management 
fees. 

Department’s  Position:  We  agree  with 
POSCO.  We  have  determined  that  the 


additional  G&A  costs,  incurred  by 
related  companies  on  FRLP’s  behalf, 
have  been  included  in  the  G&A 
expenses  of  FRLP.  Therefore,  no 
adjustment  is  necessary. 

Comment  31:  Petitioners  maintain 
that  the  Department  should  follow  its 
preliminary  determination  and  include 
'the  amount  of  forgiven  interest  expense 
in  the  calculation  of  UPI’s  interest 
expense. 

POSCO  contends  that  it  correctly 
excluded  certain  UPI  interest  expenses 
because  these  amounts  were  never  paid 

Department’s  Position:  We  disagree 
with  POSCO.  Interest  expense  relied  to 
prior  years  which  was  forgiven  in  the 
current  year  does  not  constitute  intere.si 
revenue  to  be  used  as  an  offset  to 
current  year  interest  expense.  Therefore 
we  adjusted  UPI’s  1992  interest  expense 
by  not  allowing  this  deduction  for 
forgiven  interest. 

Comment  32:  Petitioners  argue  that 
since  POSCO  was  unable  to  demonstrate 
either  the  accuracy  or  reasonableness  of 
the  allocation  methodology  of  the 
internal  management  system,  the 
Department  should  increase  POSCO’s 
costs  for  items  that  were  accounted  for 
differently  between  the  internal 
management  accounting  system  and  the 
normal  accounting  system. 

POSCO  argues  tnat  no  adjustment  is 
needed  for  these  items  since  the 
allocation  methodolo^  was  verified. 

Department’s  Position:  We  disagree 
with  POSCO.  The  specific  reconciling 
items  that  were  accounted  for 
differently  between  the  two  systems 
could  not  be  supported  by  POSCO  As 
indicated  in  Comment  14,  the 
Department  cannot  rely  on  POSCO’s 
management  system,  and  we  adjusted 
the  submitted  costs  of  manufacturing  for 
OOP  and  CV  by  the  difference  between 
the  financial  accounting  system’s  total 
costs  end  the  submitted  management 
system’s  total  costs. 

Comment  33:  Petitioners  argue  that 
POSCO’s  home  market  submission 
considers  non-prime  merchandise  to  be 
such-or-similar  merchandise,  whereas 
its  submitted  UPI  data  treats  revenue 
*  from  non-prime  merchandise  as  an 
offset  to  costs.  Since  the  Department 
must  compare  POSCO’s  and  UPI’s  data, 
petitioners  contend  that  the  Department 
should  recalculate  POSCO’s  further 
manufacturing  costs  at  UPI  without  the 
claimed  offset  for  sales  of  non-prime 
merchandise,  which  POSCO  considers 
to  be  similar  merchandise  in  its  home 
market,  in  order  to  ensure  a  fair 
comparison  of  POSCO’s  and  UPI’s  data. 

POSCO  argues  that  it  reported  UPI’s 
costs  in  accordance  with  the  cost 
accounting  methodology  that  it  used  in 
the  ordinary  course  of  business. 
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Therefore,  there  is  no  basis  for  the 
Department  to  disallow  UPI’s  reported 
offset  to  cost  of  manufacture  for  non¬ 
prime  merchandise. 

Department’s  Position:  We  agree  with 
petitioners.  Therefore,  in  order  to  ensure 
a  fair  comparison  of  POSCX)  and  DPI 
data,  the  Department  adjusted  POSCO’s 
per  unit  cost  of  further  manufacture  at 
UPI  by  disallowing  the  offset  for  non¬ 
prime  merchandise  sales  revenue  and 
by  attributing  an  average  cost  of  further 
manufacturing  to  non-prime  products. 

Dongkuk’s  Issues 

Comment  34:  Citing  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Oil  Covmtry  Tubular  Goods  from 
Canada  (51  FR  15029.  April  22. 1986) 
and  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value;  Certain  Cold- 
Rolled  Carbon  Steel  Fiat  Products  from 
Argentina  (58  FR  7066,  February  4, 
1993),  petitioners  state  that  it  has  been 
the  E)epartment*s  longstanding  practice 
to  compare  U.S.  sales  of  prime 
merchandise  only  to  home  market  sales 
of  prime  merchandise,  and  U.S.  sales  of 
non-prime  merchandise  to  home  market 
sales  of  non-prime  merchandise.  To  do 
otherwise  would  be  contrary  to  law. 
Petitioners  argue  that  prime  and  non¬ 
prime  products  are  not  sold  as  the  same 
product.  Additionally,  petitioners 
contend  that,  in  Federal  Determination 
of  Sales  at  Less  Than  Fair  Value;  Certain 
Stainless  Steel  Codcing  Ware  frcm 
Korea  (51  FR  42873,  November  26, 

1986)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Certain  Fresh 
Cut  Flowers  from  Costa  Rica  (52  FR 
6852,  March  5, 1987),  the  Department 
excluded  from  its  calculations  sales  of 
non-prime  merchandise  when  such 
sales  only  existed  in  the  home  market, 
without  determining  whether  the 
merchandise  difrer^  in  terms  of  the 
Department’s  model  matching 
methodology. 

Petitioners  insist  that  Dongkuk’s 
failure  to  identify  differences  between 
prime  and  non-prime  merchandise  in 
terms  of  the  Department’s  model 
matching  criteria  is  not  a  relevant  factor 
with  regard  to  the  issue  of  making 
comparisons  of  U.S.  and  home  market 
sales.  Petitioners  note  that  Dongkuk 
reported  at  verification  that  non-prime 
merchandise  “generally  is  used  for  low- 
tech  projects  that  do  not  require  strict 
specifications’’  and  that  non-prime 
merchandise  is  sold  at  a  lower  than 
usual  price.  Petitioners  argue  that  this 
demonstrates  that  such  merchandise  “is 
of  a  lesser  quality  and  likely  does  not 
meet  the  same  specifications  as 
Dongkuk’s  prime  merchandise.’’ 

Dongkuk  counters  that  the 
Department  should  continue  to  follow 


the  same  product  matching  criteria 
outlined  in  the  issues  appendix  to  the 
preliminary  determination.  Dcmgkuk 
argues  that,  according  to  the  statute,  as 
long  as  the  merchandise  contains  the 
physical  characteristics  outlined  by  the 
Department,  and  was  sold  in  the 
ordinary  coxirse  of  trade,  it  should  be 
part  of  &e  pool  of  home  maricet  sales 
used  in  the  analysis.  Dongkuk  cites 
section  771(16)  of  the  Act  in  support  of 
its  argument  that  wherever  possible  the 
Department  should  match  identical 
products.  In  this  case,  tv\'o  products  are 
the  same  to  the  extent  that  they  share 
the  same  physical  characteristics 
indicated  in  Appendix  V  of  the 
questionnaires  issued  in  these 
investigations. 

Department's  Position:  We  agree  that 
Don^uk  properly  repmled  its  non¬ 
prime  sales  based  on  the  Department’s 
classification  criteria.  However,  we  also 
agree  with  petitioners’  assertion  that 
sales  of  prime  merchandise  should  be 
compared  only  to  prime  merchandise, 
and  non-prime  merchandise  should 
only  be  compared  to  non-prime 
merchandise. 

Since  Dongkuk  only  made  sales  of 
rime  plate  to  the  United  States,  we 
ave  excluded  all  home  market  sales  of 
non-prime  plate  (see  Appendix  11  to  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina).  All  of  Dongkuk’s  U.S.  sales 
have  been  matched  either  to  home 
market  sales  of  prime  merchandise  or  to 
CV. 

Comment  35:  Petitioners  contend  that 
Dongkuk  has  not  established  that  the 
related  freight  company,  Chunyang 
Transportation  Company,  Ltd. 
(Chunyang),  supplied  its  services  to 
Dongkuk  on  an  arm’s-length  basis. 

Citing  to  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
from  Japan  (53  FR  12552,  April  15, 
1988),  petitioners  claim  that  the 
documentation  Dongkuk  submitted  in 
its  questionnaire  response  was  not 
clearly  related  to  the  transportation  of 
comparable  plate  products  and  that 
these  charges  should  be  disregarded. 
Petitioners  claim  that  the  Department’s 
review,  at  verification,  of  a  post¬ 
initiation  freight  contract  does  not 
demonstrate  &at  Chunyang’s  services 
were  provided  to  Dongkuk  on  an  arm’s- 
length  basis.  They  assert  that  the 
Department’s  practice,  as  set  forth  in  the 
Antidumping  Manual,  Import 
Administration,  International  Trade 
Administration.  Chapter  8,  VII  at  15; 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 


from  the  Republic  of  Korea  (49  FR  9926, 
March  16, 1984),  has  been  to  disregard 
post-initiation  l^havior.  As  a  result, 
petitioners  argue  that  the  Department 
should  use  BIA  with  respect  to 
Dongkuk’s  foreign  inland  freight 
charges.  As  BIA,  the  De|>artment  should 
use  the  highest  inland  ^ight  charge 
reported  for  anyU.S.  sale. 

Dongkvik  claims  that  it  demonstrated 
that  freight  services  by  Qiunyang  were 
provided  at  arm’s-length  rates  and  that 
the  Department  extensively  verified  the 
arm’s-length  nature  of  those  services. 

The  verification  included  a  discussion 
with  the  general  manager  of  Chunyang. 
review  of  Chimyang’s  sales  ledgers, 
verification  of  the  figures  provided,  and 
tracing  of  the  payment  in  detail. 

Dongkuk  indicates  that  the  random 
testing  of  invoices,  by  itself,  would  haw 
been  sufficient  arm’s-length  test,  citing 
Ferrosilicon  from  Venezuela.  Dongkuk 
notes  that  Chunyang.  under  its  contract 
with  Dongkuk,  marks  up  its  loading  and 
trucking  costs,  and  claims  that  this 
clearly  demonstrates  that  these  services 
are  being  provided  at  arm's  length. 
Further,  tlie  Department  confirmed  in 
its  cost  verification  that  the  rates  for 
loading  and  trucking  slab  to  the  Pohang 
works  from  the  Pohang  port — rates 
which  are  based  on  those  of  an 
unrelated  trucking  company — are 
almost  identical  to  those  charged  for 
loading  and  trucking  slab  between  the 
port  of  Pusan  and  the  Pusan  plate 
works. 

Department’s  Position:  Wo  agree  with 
Dongkuk  that  domestic  inland  freight 
charges  were  made  at  arm’s-length 
prices.  At  verification,  we  found  that 
Chunyang  charged  Dongkuk  the  same  as 
it  charged  an  unrelated  customer  on 
sales  made  after  the  initiation  of  the 
investigation.  (See  Sales  Verification 
Report,  May  4, 1993  at  29.)  We 
compared  domestic  inland  freight 
charges  for  post-initiation  shipments  to 
domestic  inland  freight  charges  incurred 
on  shipments  made  before  the  initiation 
of  the  investigation  and  foimd  that  the 
initiation  of  the  investigation  was  not  a 
factor  which  affected  Chunyang’s 
pricing  of  Dongkuk’s  domestic  inland 
freight.  Therefore,  we  have  determined 
that  Chunyang’s  domestic  inland  freight 
charges  involving  shipments  made  on 
behalf  of  Dongkuk  were  at  arm’s  length. 
Accordingly,  we  disagree  with 
petitioner’s  argument  that  BIA  should 
be  used  in  this  instance. 

Comment  36:  Petitioners  state  that  the 
Department  should  make  revisions  to 
Dongkuk’s  reported  U.S.  expenses  to 
account  for  discrepancies  in  movement 
charges  found  at  verification. 

Department’s  Position:  The 
discrepancies  found  at  verification  were 
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minor  clerical  errors.  Since  there  were 
no  discrepancies  in  other  sales  we 
examineo,  we  made  adjustments  only  to 
those  sales  that  were  affected  by  the 
discrepancies  we  discovered.  (See  the 
sales  verification  report  at  3.) 

Comment  37:  Dongkuk  claims  that  the 
Department  verified  Dongktik’s  sales 
responses  to  be  accurate  and  complete. 
Dongkxik  claims  that  the  Department 
verified  that,  during  the  POI,  Dongkuk 
did  not  make  “local”  sales  of  cut-to- 
length  plate,  and  that  its  home  market 
sales  ot  American  Society  for  Testing 
and  Materials  (ASTM)  specification 
plate  were  shown  to  have  been  made  in 
the  ordinary  course  of  trade  (i.e., 
quantities  and  prices  of  ASTM  plate 
sold  in  the  home  market  were 
comparable  to  similar  Korean 
specification  plate  (see  Final 
Extermination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Circular  Non-Alloy  Steel 
Pipe  ^m  Korea  (57  FR  42942, 

September  17. 1992)  and  Final  Results 
of  Antidumping  Duty  Administrative 
Review;  Electrolytic  Manganese  Dioxide 
firom  Japan  (58  FR  28551,  May  14, 1993) 
(Comment  1));  that  its  home  market 
sales  of  ASliU  plate  were  generally 
made  to  order  and  were  not  the  result 
of  overruns;  and  home  market  sales  of 
ASTM  plate  were  made  in  the  same 
manner,  using  the  same  distribution 
channels,  as  home  market  sales  of 
Korean  specification  plate). 

Department’s  Position:  We  agree  with 
Don^uk  that  no  local  sales  of  cut-to- 
leng&  plate  were  made  during  the  POI.  ~ 
We  also  determine  that  home  market 
sales  of  ASTM  specification  plate  were 
made  in  the  ordinary  course  of  trade 
based  on  the  factors  mentioned  by 
Dongkuk,  which  we  verified.  Therefore, 
in  our  analysis,  we  have  compared  U.S. 
sales  to  home  market  sales  of  ASTM 
merchandise. 

Comment  38:  Petitioners  argue  that 
Dongkuk’s  failure  to  report  related  party 
pun^ases  of  minor  inputs  and  services 
prior  to  verification  should  result  in  the 
use  of  BIA.  Petitioners  urge  that 
information  submitted  after  verification 
be  rejected  as  vmtimely  and  returned  to 
Don^uk.  Petitioners  argue  that,  because 
Dongkuk  failed  to  report  accurately  its 
cost  of  production  data,  as  BIA,  the 
Department  should  adjust  Dongkuk’s 
reported  cost  of  manufacture  by 
increasing  Dongkuk’s  factory  overhead 
by  the  8  percent  statutory  profit 
minimum. 

Dongkuk  notes  that  during 
verification  the  Department  examined 
the  arm’s-length  nature  of  transactions 
between  Dongkuk  and  related  parties 
that  furnish  minor  inputs  or  services. 
Dongkuk  claims  it  inadvertently  did  not 
specifically  report  these  transactions 


because  those  inputs  are  insignificant 
components  of  the  overall  cost  of 
producing  plate  and  they  do  not  relate 
solely  or  even  primarily  to  the 
production  of  plate.  Dongkuk  argues 
that  the  Department  verified  that  the 
omission  of  this  small  number  of  related 
party  transactions  for  minor  inputs 
results  in  no  changes  to  Dongkuk’s 
reported  costs.  Dongkuk  ar^es  that  the 
Department  therefore  should  not  adjust 
Dongkuk’s  factory  overhead  upward  as 
BIA. 

Department’s  Position:  We  disagree 
with  petitioners.  At  verification,  we 
found  these  related  party  transactions  to 
be  insignificant  in  relation  to  Dongkuk’s 
production  activities  as  a  whole.  By 
reviewing  Dongkuk’s  accounts  payable 
sub-ledgers  and  invoices  and  summaries 
of  purchases  fi'om  related  and 
comparable  unrelated  parties  (see  Cost 
Verification  Report  at  4  and  5),  we  also 
verified  that  these  transactions  were 
made  at  arm’s-length  prices,  and  that 
they  did  not  affect  the  company’s 
reported  costs.  Therefore,  no  adjustment 
was  necessary. 

Comment  39:  Petitioners  contend  that 
Dongkuk’s  home  market  and  U.S.  prices, 
which  are  reported  on  a  theoretical 
weight  basis,  should  be  adjusted 
downward  in  accordance  with 
Dongkuk’s  cost  of  manufacture  data, 
whi^  eire  reported  on  an  actual  weight 
basis. 

Petitioners  note  that  the  actual  weight 
of  any  order  will  always  be  greater  than 
its  theoretical  minimum  weight,  and 
therefore  a  comparison  of  prices  and 
constructed  value  on  differing  weight 
bases  would  significantly  skew  the 
dumping  margin.  Petitioners  cite  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Welded  Stainless  Steel 
Pipes  from  Taiwan  (57  FR  53705, 
November  12, 1992)  where  the 
Department  noted  that  comparisons 
should  not  be  made  between  actual-  and 
theoretical-weight-based  data. 

Petitioners  argue  that,  because 
Dongkuk  did  not  provide  data  sufficient 
to  make  an  adjustment,  the  Department 
should  use  BIA  and  adjust  Dongkuk’s 
home  market  prices  downward  in  the 
test  for  sales  made  below  the  cost  of 
production.  'They  also  argue  that  to  the 
extent  that  a  CV  is  needed  for 
comparison  purposes,  Dongkuk’s  U.S. 
prices  should  also  be  adjusted 
downward  by  the  same  percentage. 

Dongkuk  argues  that,  contrary  to 
petitioners’  allegation,  Dongkuk 
reported  its  sales  and  cost  of  production 
data  on  the  same  weight  basis.  Dongkuk 
argues  that  both  its  cost  and  sales  data 
are  based  on  the  theoretical  weight 
calculated  from  the  actual  dimensions 
of  the  slab  and/or  finished  plate 


(thickness,  width  and  length). 

'Therefore,  Dongkuk  argues,  there  is  no 
basis  for  the  use  of  BIA. 

Department’s  Position:  We  agree  with 
Don^uk.  The  cost  data  are  reported  on 
the  same  basis  as  the  sales  data. 
Accordingly,  no  adjustment  to  home 
market  price  or  U.S.  price  is  necessary. 

Comment  40:  Petitioners  argue  that 
inspection  and  testing  costs  should  be 
classified  as  factory  overhead  costs  in 
accordemce  with  the  Department’s 
normal  practice.  Petitioners  argue  that 
under  the  Department’s  normal  practice, 
all  expenses  that  relate  to  the 
manufacturing  process  are  included  in 
materials,  labor,  or  factory  overhead, 
rather  than  in  selling,  general,  and 
administrative  (SG&A)  expenses.  Citing 
Offshore  Platform  Jackets  and  Piles  from 
Japan  (51  FR  11788,  April  7, 1986), 
petitioners  argue  that  me  Department 
should  adjust  Dongkuk’s  CV  for  such 
expenses. 

Dongkuk  states  that  it  is  confused  as 
to  which  testing  expenses  petitioners 
are  referring.  Dongkuk  maintains  that  if 
petitioners  are  referring  to  the  quality 
control  and  testing  expenses  as 
performed  on  its  plate  line,  these 
expenses  were  properly  classified  and 
reported  as  overhead  expenses,  and 
Dongkuk  argues  that  the  Department 
confirmed  this  at  verification.  If,  on  the 
other  hand,  petitioners  are  referring  to 
testing  expenses  reported  in  the  U.S. 
sales  listing  for  individual  U.S.  sales, 
Dongkuk  argues  that  these  expenses 
were  correctly  reported  on  a  transaction- 
specific  basis,  as  required  by  the 
Department,  since  specific  tests  related 
to  individual  sales  are  identified  with 
specific  sales.  Dongkuk  argues  that 
testing  expenses  associated  with 
specific  sales,  such  as  these,  are  direct 
expenses  for  which  the  Department 
regularly  grants  a  circumstances-of-sale 
adjustment.  (See  Antifriction  Bearings 
from  Germany  and  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Japan  (54  FR 
19101,  May  3, 1989).) 

Department’s  Position:  We  agree  with 
Don^uk.  At  verification,  we 
determined  that  inspection  and  testing 
costs  that  did  not  directly  relate  to  a  sale 
were  properly  classified  as  fixed 
overhead  expenses.  Sales-specific 
special  testing  and  inspection  was 
reported  as  direct  selling  expenses. 
Therefore,  reclassification  of  these  costs 
is  not  necessary. 

Comment  41:  Petitioners  argue  that 
Dongkuk’s  G&A  expenses  should  be 
recalculated  to  exclude  non-operating 
income  items,  as  such  items  are,  under 
the  Department’s  normal  practice, 
excluded  from  the  calculation  of  G&A 
expenses.  Petitioners  cite  Final  Results 
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of  Antidumping  Duty  Administrative 
Review;  Certain  Stainless  Steel  Cooking 
Ware  from  the  Republic  of  Korea  (56  FR 
38114,  Aug^  12, 1991)  and  Final 
Determination  of  Sales  at  Less  Hian  Fair 
Value;  Titanium  Sponge  from  Japan  (49 
FR  38687,  October  1, 1984). 

Dongkiik  contends  that  its  G&A 
expense  properly  includes  both  non¬ 
operating  income  and  expense  items. 
Ijlongkuk  argues  that  in  several  recent 
cases,  the  Department  has  recognized 
that  to  include  non-operating  expense 
for  an  item  without  including  its 
corresponding  income  is  inconsistent 
and  does  not  conform  to  basic 
accounting  principles.  Don^nik  cites 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Japan  (54  TO  19076,  May 
3, 1989);  Final  Determination  of  ^les  at 
Less  Than  Fair  Value;  New  Minivans 
from  Japan  (57  FR  21937,  May  26, 1992); 
and  Final  Results  of  Antidumping  Duty 
Administrative  Review;  Television 
Receivers,  Monochrome  and  Color,  from 
Japan  (56  FR  5392,  February  11, 1991). 
Dongktik  further  argues  that  because 
these  expense  and  income  hems  relate 
to  the  overall  production  operations  of 
Dongkuk,  they  were  correctly  included 
in  the  submitted  GkA  expense.  Don^cuk 
also  cites  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Korea  (54  FR  53141, 
December  27, 1989). 

Department's  Position:  We  agree  with 
Don^uk,  but  only  to  the  extent  that 
non-operating  expense  and  income 
relate  to  production.  Certain  non¬ 
operating  income  and  expenses  do  not 
relate  to  production  of  subject 
merchandise.  Accordingly,  we  have 
adjusted  the  G&A  expense  ratio  to. 
include  only  items  t^  relate  to 
production.  The  Department  also 
reclassified  amortization  of  bond 
discount  and  amortization  of  bond  costs 
to  interest  expense  as  these  items  relate 
to  financial  costs. 

Comment  42:  Petitioners  argue  that 
RAD  expenses  must  be  includ^  in  the 
calculation  of  COP  and  CV  and  that 
fmlure  to  report  such  expenses  should 
result  in  the  use  of  BIA.  Petitioners  cite 
Final  Determination;  Resdssicm  of 
Investigation  and  Partial  Dismissal  of 
Petition;  High  Information  Contmt  Flat 
Panel  Displays  and  Display  Glass 
Therefor  from  Japan  (56  FR  32376,  July 
16, 1991)  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Cell  Site 
Transceivers  from  Japan  (49  FR  43060, 
October  26, 1984). 

Dongkuk  argues  that,  contrary  to 
petitioners’  assertion,  its  generd  R&D 
expenses  were  propm-ly  i^uded  in  its 
G&A,  as  v^ified  by  the  Department. 


Department’s  Position:  We  agree  with 
Don^uk  that  R&D  was  in  fact  reported. 
We  verified  that  the  R&D  inciured  by 
Dongkuk  was  general  in  nature  and 
properly  reported  as  a  G&A  expense. 
Accordingly  no  adjustments  are 
necessary  with  respect  to  R&D.  (See  Cost 
Verification  Report  at  12  and  Ebdubit  9 
to  the  Cost  Verification  Report.) 

Comment  43:  Petitioners  claim  that, 
since  the  preliminary  determination, 
Dongkuk  has  submitted  COP  and  CV 
information;  therefore,  the  Department 
should  perform  a  COP  test  and  exclude 
home  market  sales  found  to  have  been 
made  below  the  COP.  Citing  to  the  Final 
Determination  of  Sales  at  L^  Than  Fair 
Value;  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  from  Thailand  (57  FR 
21065,  May  18, 1992)  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Polyethylene  Terephthalate  Film. 
Sheet,  and  Skrip  from  the  Republic  of 
Korea  (56  FR  16305,  April  22, 1991), 
petitioners  state  that  the  Department 
should  exclude  home  market  sales  of 
each  product  for  which  ten  to  ninety 
percent  of  the  home  market  sales  were 
made  at  prices  that  were  below  the  COP. 
or  if  over  ninety  percent  of  such  sales 
were  made  below  the  COP,  FMV  should 
be  based  on  CV. 

Department’s  Position:  We  agree  with 
petitioners  and.  for  the  final 
determination,  we  have  conducted  a 
cost  test  As  a  result  of  this  test,  we  have 
foimd  that  in  the  home  market,  for 
some  models,  between  10  and  90 
percent  of  sales  were  made  below  the 
COP;  for  others,  more  than  90  percent  of 
sales  were  made  below  the  COP;  and  for 
the  rmnaining  models,  less  than  10 
percent  of  sales  were  made  below  the 
COP.  We  have  treated  each  home  market 
model  according  to  our  sales  below  cost 
methodology  outlined  above  in  the 
secticm  titled  "Cost  of  Production.” 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-roll^,  cold-rolled,  and 
corrosion-resistant  steel  from  Korea  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  4, 1993,  the  date  of  publication 
of  our  preliminary  determination  in  the 
Feder^  Register,  and  entries  of  steel 
plate  on  or  after  November  6, 1992, 
which  is  90  days  prior  to  the 
publication  of  the  preliminary 
determination  as  directed  hy  19  CFR 
353.16(c).  Because  we  have  determined 
that  critical  circumstances  do  not  exist 
with  respect  to  hot-rolled  steel,  we  are 
directing  the  Customs  Service  to  release 
any  bonds  or  other  securities  pertaining 
to,  and  liquidate  all  entries  of,  hot-roll^ 


steel  from  Korea  that  were  entered,  or 
withdrawn  from  warehouse,  before 
February  4, 1993,  for  which  liquidation 
was  suspended  solely  as  a  result  of  this 
proceeding.  The  Customs  Service  shall 
require  a  cash  deposit  or  bond  equal  to 
the  estimated  amount  by  which  the 
FMV  of  the  merchandise  subject  to  this 
investigation  exceeds  the  USP,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Producer/manufacturer/exporter  | 

Weighted- 

average 

margin 

percent¬ 

age 

Certain  Hot-RoHed  Cartxxi  Steel  j 
Flat  Products: 

Pohang  Iron  and  Steel  Com- 1 
par^y.  Ltd  _  — . 

1 

8.19 

All  nthArs  . 

8.19 

Certain  Cold-RoOed  Cartxx)  Steel 
Flat  Products: 

Pohang  Iron  and  Steel  Com¬ 
pany,  Ltd  . . . 

14.53 

All  Others . . . 

14.53 

Certain  CorroskxvResistant  Car¬ 
bon  Steel  Flat  Products: 

Pohang  Iron  and  Steel  Conv 
pany,  Ltd  . 

17.88 

AU  OliMrB  . 

17.88 

Certain  Cut-to-Length  Carbon 
Steel  Plate:  i 

Dongkuk  Steel  Mili  Company, 
Ltd  . 

7.87 

AH  Others . . . 

7.87 

Adjustment  of  Deposit  Rate  for 
Countervailing  Duties 

Article  VI,  paragraph  5  of  the  Gmieral 
Agreement  on  Tariffs  and  Trade 

Erovides  that  "InoJ  product  •  •  *  shall 
e  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  for  dumping  or 
export  subsidization.”  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  basis  to  require  a  cash 
deposit  or  bond  for  that  amoimt. 

Accordingly,  the  level  of  export 
subsidies  as  determined  in  the  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Final  Negative 
Critical  Circumstances  Deterr^ations: 
Certain  Steel  Products  from  Korea, 
published  concurrently  with  this  notice, 
which  are  0.02  percent  ad  valorem  for 
hot-rolled  steel,  0.05  percent  ad  valorem 
for  cold-rolled  steel,  0.10  percent  ad 
valorem  for  corrosion-resistant  steel, 
and  0.02  percent  ad  valorem  for  steel 
plate,  will  be  subtracted  from  the 
respective  margins  frn  cash  deposit  at 
bonding  purposes.  Hiis  results  in 
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deposit  rates  of  8.17  percent  for  POSCO 
and  all  other  exporters  of  hot-rolled 
steel.  14.48  percent  for  POSCO  and  all 
other  exporters  of  cold-rolled  steel, 

17.78  percent  for  POSCO  and  all  other 
exporters  of  corrosion-resistant  steel, 
and  7.85  percent  for  Dongkuk  and  all 
other  exporters  of  steel  plate. 

rrC  Notification 

In  accordance  with  section  73S(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  \mder  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 

Joaeph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-15621  Filed  7-6-93;  8.45  amj 
BNJJNO  cooE  asio-oe-a 


[A-201-608;  A-201-609) 

Rnai  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Length  Carbon 
Steel  Plate  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Gray,  Gerry  Zapiain,  or  Derek 
Parks  at  the  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration. 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230:  telephone:  (202) 
482-3793. 

Final  Determination 

We  determine  that  imports  of  certain 
corrosion-resistant  carbon  steel  flat 
products  (corrosion-resistant  steel 
products),  and  certain  cut-to-length 
carbon  steel  plate  (cut-to-length  steel 

Elate)  from  Mexico  are  being,  or  are 
kely  to  be,  sold  in  the  Unit^  States  at 
less  than  fair  value  (LTFV).  We  also 
determine  that  critical  circumstances 
exist  with  respect  to  corrosion-resistant 
carbon  steel  products  from  Mexico.  Both 


determinations  are  made  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
weighted-average  margins  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  issuance  of  oiir  notice  of 
preliminary  determinations  (58  FR  7111 
(February  4, 1993)),  the  following  events 
have  occurred: 

Verification  of  responses  to  the 
Department’s  questionnaires  regarding 
sales  information  took  place  in  Mexico 
during  March  of  1993.  Verification  of 
respondent’s  responses  to  the 
Department’s  questionnaires  regarding 
cost  of  production  (COP)  information 
took  place  in  Mexico  during  April  of 
1993. 

We  received  a  request  for  a  public 
hearing  from  petitioners  on  February  12, 
1993.  Industrias  Monterrey,  S.A.  de 
CV.,  (IMSA)  and  petitioners  filed  case 
briefs  on  May  17, 1993.  IMSA  and 
petitioners  filed  rebuttal  briefs  on  May 
20, 1993.  A  public  hearing  was  held  on 
May  24. 1993. 

Scope  of  Investigation 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  kinds’’  of  merchandise: 
certain  corrosion-resistant  carbon  steel 
flat  products  and  certain  cut-to-length 
carbon  steel  plate.  The  full  description 
of  the  subject  merchandise  is  included 
in  Appen^x  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value.  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigation 

The  POI  is  January  1, 1992,  through 
June  30. 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  these  investigations 
constitute  one  such  or  similar  category 
for  each  class  or  kind  of  merchandise. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  room  B-099  of  the 
main  building  of  the  Department  of 
Commerce. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Mexico  to  the  United 
States  were  made  at  less  than  fair  value. 


we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  IMSA  did 
not  report  sales  of  the  subject 
merchandise  to  related  parties  in  the 
home  market.  For  IMSA’s  purchase 
price  sales  to  customers  other  than 
Duferco,  we  compared  USP  and  FMV 
based  on  the  provided  concordance. 
When  no  match  was  available,  we  used 
constructed  value  (CV).  For  IMSA’s 
sales  to  Duferco.  IMSA  did  not  provide 
usable  control  numbers  in  its  database. 
Where  possible,  we  matched  product 
characteristics  in  the  IMSA  to  Duferco 
database  with  identical  product 
characteristics  in  the  Duferco  sales 
database  to  arrive  at  appropriate  control 
numbers.  The  products  in  the  IMSA  to 
Duferco  database  were  then  assigned  a 
control  number  from  the  identical 
product  in  the  Duferco  sales  database. 

For  sales  without  an  identical  match, 
the  Department  used  the  weighted- 
average  margin  calculated  for  IMSA’s 
sales.  The  use  of  best  information 
available  (BIA)  for  these  sales  was  not 
appropriate,  b^use  the  Department 
did  not  instruct  respondent  to  remedy 
the  questionnaire  response’s 
deficiencies  with  regard  to  the  control 
numbers  in  the  IMSA  to  Duferco  sales 
listing.  Moreover,  the  Department  had 
preliminarily  accepted  IMSA’s  claim 
that  Duferco  was  a  related  party,  and 
did  not  reject  that  claim  until  April  8, 
1993,  after  the  sales  verification. 
Therefore,  absent  notice  of  a  deficiency, 
it  was  reasonable  for  IMSA  to  conclude 
that  the  Department  would  not  use  the 
IMSA  to  Duferco  sales  listing,  and  that 
correction  of  that  database  was, 
therefore,  unnecessary.  After  the 
Department’s  April  8  decision  on  the 
relationship  was  made,  the  correction  to 
the  IMSA  to  Duferco  database  would 
have  been  untimely.  See  Comment  9. 

In  the  same  database,  respondent 
provided  no  information  for  19  sales. 
The  Department,  therefore,  used  as  best 
information  available  (BIA)  the  average 
quantity  from  all  other  sales  in  that 
listing  and  assigned  to  this  value  the 
higher  of:  the  average  petition  rate  or  the 
highest  non-aberrant  margin  calculated 
for  this  class  or  kind  of  merchandise. 

As  discussed  below  in  the  "best 
information  available"  section,  the 
margin  for  cut-to-length  steel  plate  is 
based  on  BIA. 

United  States  Price 

For  IMSA  we  based  USP  on  purchase 
price,  in  accordance  with  section  772(b) 
of  the  act,  because  the  subject 
merchandise  was  sold  to  unrelated 
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customers  in  the  U.S.  prior  to 
exportation  to  the  United  States. 

For  IMSA  we  calculated  purchase 
price  based  on  packed  F.O.B.  prices  to 
.  unrelated  customers  in  the  United 
States.  We  made  adjustments,  where 
appropriate,  for  rebates,  inland  frei^t, 
foreign  inland  insurance,  direct  and 
indirect  selling  expenses,  and  inventory 
carrying  exnenses. 

We  addeo  the  absolute  amoimt  of  the 
Mexican  10  percent  value-added  tax 
incurred  on  the  home  market 
comparison  product  to  USP.  See 
Appendix  n,  Final  Determination  of 
Sdes  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  the 
subject  merchandise  to  the  volume  of 
third  cormtry  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  We 
foimd  that  the  home  market  was  viable 
for  sales  of  certain  corrosion-resistant 
carbon  steel  flat  products  by  IMSA.  For 
home  market  to  purchase  price 
comparisons,  piirsuant  to  section 
773(a)(4)(B)  of  the  Act  and  19  CFR 
353.56Ka)(2),  we  calculated  the  FMV  for 
IMSA  based  on  F.O.B.  point  of  delivery 
prices  charged  to  imrelated  customers  in 
the  home  market.  We  made  adjustments 
for  discounts  and  rebates,  movement 
expenses,  and  indirect  and  direct  selling 
expenses.  In  addition,  we  made  offset 
adjustments  where  commissions  were 
paid  in  the  home  market  and  not  in  the 
United  States.  Furthermore,  in  the 
calculations  of  FMV  we  recalculated 
IMSA’s  home  market  credit  expenses  by 
subtracting  discoimts  from  the  gross 
imit  price. 

We  made  no  adjustment  to  FMV  for 
the  Mexican  value-added  tax.  See, 
Appendix  n,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Argentina,  which  is  being 
'published  concurrently  with  this  notice. 

Price  to  Price  Comparisons 

We  adjusted  for  taxes  paid  in  Mexico 
by  adding  to  the  U.S.  price  the  absolute 
amount  of  tax  on  the  comparison 
merchandise  sold  in  the  country  of 
exportation. 

For  these  find  determinations  we 
based  FMV  on  home  market  prices.  We 
calculated  FMV  based  on  ex-factory, 
FOB  or  delivered  prices  inclusive  of 
packing,  to  imrelated  customers.  In 


accordance  with  19  CFR  353.58,  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible.  Where  we  were  not  able 
to  match  at  the  same  level  of  trade,  we 
made  comparisons  without  regard  to 
level  of  trade.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  Where  appropriate,  we 
made  an  adjustment  for  physical 
difierences  in  the  merchandise,  in 
accordance  with  19  CFR  353.57. 

Best  Information  Available 

As  stated  in  the  Department’s 
preliminary  determination  on  cut-to- 
length,  Altos  Homos  de  Mexico 
(AIA4SA)  withdrew  its  information 
finm  the  record  of  these  investigations; 
therefore,  the  Department,  in 
accordance  with  section  776(c)  of  the 
Act,  used  BLA  for  AHMSA.  Se^on 
353.37(b)  of  the  Department's 
regulations  provides  that  the 
Department  may  take  into  account 
whether  a  party  fails  to  provide 
requested  information,  or  otherwise 
significantly  impedes  the  Department’s 
investigation  in  determining  what  is  the 
best  information  available.  Because 
AHMSA  failed  to  respond  to  the 
questionnaire,  consistent  with 
Department  practice,  we  are  using  as 
BLA  for  AHMSA  petitioners’  highest 
adjusted  margin  of  49.25  percent.  (See, 
e  g.,  Heavy-Forged  Hand  Tools  from  the 
People’s  Republic  of  China  56  FR  244 
(January  1, 1991)). 

For  a  discussion  of  our  general 
application  of  best  information 
available,  see  the  section  on  "Best 
Information  Available’’  in  Appendix  II 
of  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  fit>m 
Argentina,  published  concurrently  with 
this  notice. 

Cost  of  Production 

Based  on  petitioner’s  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  the  Department  initiated 
investigations  to  determine  whether 
IMSA  had  home  market  sales  that  were 
made  at  less  than  its  cost  of  production 
(COP). 

If  over  90  percent  of  respondent’s 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent’s  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  10  and  90  percent 
of  a  respondent’s  sales  were  at  prices 
above  the  COP,  and  such  sales  were 
made  over  an  extended  period  of  time, 
we  disregarded  only  the  below-cost 
sales. 


In  order  to  establish  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
for  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  m(m  months,  then  the  below 
cost  sales  were  considered  to  have  been 
over  an  extended  period  of  time. 

Where  we  founa  that  more  than  90 
percent  of  respondent’s  sales  were  at 
prices  below  tibe  COP,  we  disregarded 
all  sales  for  that  model  and  cali^ated 
FMV  based  on  constructed  value  (CV). 

In  such  cases,  we  determined  that  the 
respondent's  below-cost  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  In  order  to 
determine  whether  home  market  prices 
were  above  the  COP,  we  calculate  the 
COP  based  on  the  sum  of  a  respondent’s 
cost  of  materials,  fobrication,  general 
expenses,  and  packing. 

We  relied  on  IMSA^  COP  data,  except 
in  the  following  instances  where  the 
costs  were  not  appropriately  quantified 
or  valued.  The  Department: 

1.  Included  employee  profit  sharing 
expenses; 

2.  Revised  the  profit  calculation  based 
on  changes  to  the  submitted  COP 
data; 

3.  Based  G&A  expenses  on  actual  annual 
amounts  firom  the  financial  statement; 

4.  Recalculated  material  costs  by 
weight-averaging  the  hot-roll^  and 
the  cold-roll^  black  steel  purchases 
from  the  home  market  and  from  the 
export  market. 

Critical  Circumstances 

We  made  a  preliminary  affirmative 
determination  of  critical  circumstances 
subsequent  to  our  preliminary 
determination  of  sales  at  LTFV  (58  FR 
11835,  March  1, 1993).  The  Department 
used  BIA  in  determining  the  existence 
of  critical  circumstances  for  the 
preliminary  determination  since  no 
other  information  was  available.  For  the 
final  determination  we  found  critical 
circumstances  to  exist.  We  made  this 
determination  pursuant  to  section 
735(a)(3)  of  the  Act,  based  upon  the 
methodology  described  in  Appendix  n 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  fi'om 
Australia.  For  our  analysis,  we  used 
company-specific  data  submitted  by 
IMSA  for  corrosion-resistant  carbon 
steel  products  to  examine  the  level  of 
imports  in  the  pre-  and  post-petition 
periods.  To  determine  the  length  of  the 
comparison  periods,  the  Department 
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nonnally  uses  the  longest  period  for 
which  information  is  available  up  to  the 
effective  date  of  the  preliminary 
determination.  However,  where  there  is 
a  concurrent  countervailing  duty  (CVD) 
investigation  involving  the  same 
merchandise,  we  normally  perform  the 
comparison  up  to  the  suspension  of 
liquidation  resulting  horn  the 
affirmative  preliminary  determination 
in  the  CVD  investigation  (see  Pure  and 
Alloy  Magnesium  horn  Cwada  57  FR 
30939  (July  13, 1992)).  Since  there  is  a 
CVD  investigation  of  corrosion-resistant 
carbon  steel  products  hnm  Mexico,  o\ir 
comparison  period  hv  this  critical 
circumstances  investigation  is  five 
months,  to  take  into  account  the 
DecerntMT  7, 1992,  efifective  date  of 
suspension  of  hquidation  under  the 
CVD  investigation.  Therefore,  we 
compared  sales  during  the  five  months 
prior  to  and  the  five  months  following 
the  filing  of  the  petition  and  found  that 
sales  increased  1^  more  than  15  percent. 
Based  on  our  analysis,  we  found  that 
there  have  been  massive  imports. 

Because  IMSA’s  margin  is  g^ter  than 
25  percent,  we  have  imput^  to  the 
company  Imowledge  that  the  imports 
were  being  sold  at  less  than  fair  value. 
See  Comment  11. 

Interested  Party  Comments 

Comment  1:  Petitioners  claim  that  the 
Department  should  use  BIA  for  its  final 
determination  for  corrosion-resistant 
carbon  steel  products  for  various 
reasons,  including:  Allegations  of  an 
incomplete  listing  of  its  U.S.  sales;  lack 
of  a  propm  product  concmdance; 
improper  level  of  trade  classifications; 
incoiT^  dates  of  sale;  proposed  home 
market  comparisons  that  the 
Department’s  twenty  percent  product 
comparabihty  test;  improperly  included 
returns  in  the  home  market  s^es  fisting; 
miscategorized  matching  characteristics; 
and  incorrect  cost  reporting  issues. 
Petitioners  further  argue  that  in 
selecting  a  BIA  rate  for  the  final 
determination,  the  Department  may  not 
choose  a  rate  lower  thw  that  of  the 
preliminary  determination. 

Department's  Position:  The 
Department  based  its  preliminary 
determination  on  BIA  because  of  what 
appeared  at  that  time  to  be  fundamental 
flaws  in  IMSA’s  responses,  such  as 
improper  dates  of  sale  and  levels  of 
trade.  However,  the  Department 
afforded  respondents  an  opportunity  to 
remedy  certain  deficiencies.  IMSA  took 
advantage  of  that  opportimity  to  address 
our  concerns  about  its  original 
submission.  Based  on  IMSA’s  response 
to  our  concerns  and  the  results  of 
verification,  the  Department  has 
determined  that  most  deficiencies  were 


resolved.  We  have,  therefore,  used 
IMSA’s  data,  except  in  a  few  instances. 

Petitioners’  specific  criticisms  of 
IMSA’s  data  are  discussed  individually 
below  in  comments  lA  throu^  IJ. 
Regarding  petitioners’  general  legal 
argument,  we  find  as  inapposite  the 
cases  petitioners  dte.  Petitioners  rely  on 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  57  FR  28380  Qune 
24, 1992),  Aspheric  Ophthalmoscopy 
Lenses  £ram  Japan,  57  FR  6703 
(February  27, 1992),  and  Certain  Welded 
Stainless  Steel  Pipe  from  Taiwan,  57  FR 
53705  (November  12, 1992).  All  of  those 
cases  were  situations  in  which  the 
Department  fmmd  the  information  to  be 
”so  flawed  *  *  *  as  to  render  them 
completely  unreliable.”  Lenses  from 
Japan,  57  FR  at  6705,  see  also 
Antifriction  Bearings  from  France.  57 
FR  at  28380,  ("[NPBS]  home  market 
database  containing  only  20  percent  of 
required  sales  is  not  an  adequate  basis 
for  IFMV]”);  WSSP  from  Taiwan.  57  FR 
at  53708  ("[tlhe  number  and  severity  of 
the  problems  •  •  *  have  been 
determined,  by  the  Department,  to 
constitute  uncooperative  behavior”). 

In  contrast  to  the  cases  cited  above. 
IMSA  verification  confirmed  tbat  there 
are  no  significant  deficiencies  in  the 
data  provided  by  IMSA.  Therefore,  we 
have  concluded  that  IMSA’s  data  is 
generally  reliable.  Because  we  have 
based  the  margin  calculation  on  IMSA’s 
data,  petitioners’  arguments  concerning 
the  selection  of  a  BIA  rate  are  moot. 

Comment  lA:  Petitioners  indicate  that 
since  the  Department  ruled  that  IMSA  is 
not  related  to  a  U.S.  customer.  Duferco, 
IMSA  did  not  submit  a  complete  fisting 
of  its  sales  to  that  company  and. 
therefore,  shielded  certain  of  its  U.S. 
sales  to  rinrelated  parties  ficm  the 
investigation  process^  Petitioners  further 
argue  that  the  Department  should  base 
FI^  on  BIA  rather  than  constructed 
value. 

Respondent  indicates  that  it  provided 
complete  databases  relevant  to  IMSA  to 
Duferco  sales,  IMSA’s  U.S.  sales  to 
customers  other  than  Duferco,  and 
Duferco’s  sales  to  its  customers. 

Department’s  Position:  During  the 
completeness  portion  of  the  verification, 
we  verified  that  the  total  value  of  U.S. 
sales  reported  in  all  of  IMSA’s  sales 
databases  tied  to  the  value  reported  in 
the  company’s  1992  financial  statement. 
The  data  on  sales  from  IMSA  to  Duferco 
was  analyzed  and  verified.  However,  the 
Department  did  not  verify  sales  from 
Ehiferco  to  its  xmrelated  customers 
because  the  Department  determined  that 
Duferco  was  not  related  to  EMSA. 
Therefore,  USP  is  based  on  IMSA’s  sales 


to  Duferco,  not  Duferco’s  sales  to  third 
parties. 

We  disagree  with  petitioner  that  BIA 
is  appropriate  in  for  sales  bom  IMSA  to 
Duferco  because  that  verified  database 
provides  a  reasonable  basis  for  fair  value 
comparisons.  See  "Fair  Value”  section 
of  this  notice  and  comments  IB  and  9. 

Comment  IB:  Petitioners  claim  that 
IMSA  did  not  submit  a  product 
concordance  for  the  IMSA  to  Duferco 
sales  database  for  the  preliminary 
determination  and,  therefore,  the 
Department  may  not  use  the  product 
concmdance  wffich  IMSA  provided  in 
the  cost  verification  exhibits. 

Department's  Position:  The  sales  data 
provided  for  IMSA’s  sales  to  Duferco 
failed  to  provide  usable  control  munbers 
which  would  correspond  to  the 
concordance  provided.  Subsequent  to 
the  Department’s  decision  that  IMSA 
and  Duferco  are  not  related,  IMSA 
attempted  to  submit  at  the  cost 
verification  a  revised  concordance  based 
on  IMSA’s  sales  to  Duferco,  which  the 
Department  rejected  as  untimely. 
However,  IMSA  had  timely  provided  a 
concordance  based  on  Duferco  sales  to 
its  first  vmrelated  customers.  For  our 
final  analysis,  where  possible  we 
utilized  that  concordance.  We  matched 
product  characteristics  in  the  IMSA  to 
Duferco  sales  database  with  identical 
product  characteristics  in  the  Duferco 
sales  base  to  arrive  at  appropriate 
control  numbers.  The  products  in  the 
IMSA-Duferco  database  were  then 
assigned  a  control  number  from  the 
identical  product  in  the  Duferco  sales 
database.  The  Department  then  had  a 
usable  concordance  for  its  analysis.  For 
sales  without  a  concordance  match,  the 
Department  used  the  weighted-average 
margin  calculated  for  IMSA’s  sales.  See 
“Fair  Value”  section  of  this  notice. 

We  find  petitioners’  reliance  on 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Japan.  58  FR  7103,  inappropriate. 
The  concordance  was  not  us^  in  that 
case  because  respondent  had 
improperly  included  in  the  concordance 
level  of  trade  information,  and  because 
the  level  of  trade  accounting 
methodology  was  not  correct.  In 
contrast,  there  are  no  such  flaws  in 
IMSA’s  product  concordance.  Therefore, 
the  Department  determined  that  it  could 
rely  on  the  concordance  for  identical 
matches. 

Comment  IC:  Petitioners  note  that  in 
the  home  market  sales  submissions 
prior  to  verification.  IMSA  failed  to 
classify  home  market  customers  by  level 
of  trade,  but  rather  classified  customers 
by  market  sector.  At  verification  IMSA 
claimed  that  these  market  sector 
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indications  coincide  with  the  level  of 
trade  distinctions.  Petitioners  argue, 
however,  that  information  on  the  record 
does  not  support  this  claim. 

Specifically,  petitioners  cite  information 
on  the  record  which  demonstrates  that 
home  market  sales  categorized  as 
“industrial”  or  “construction”  include 
sales  to  distributors  and  a  number  of 
sales  categorized  as  “commercial” 
include  sales  to  end-users. 

Respondent  argues  that  in  its 
databases  IMSA  identified  whether  each 
transaction  was  made  to  the  industrial, 
commercial  or  construction  markets, 
and  that  each  of  these  markets  relate  to 
a  particular  level  of  trade.  Because  the 
market  segments  reported  in  the 
databases  identify  imique  levels  of 
trade.  IMSA  argues  that  these  market 
segments  should  be  used  to  match 
IMSA’s  home  market  sales  to  U.S.  sales. 

Department's  Position:  In  their 
responses,  IMSA  reported  that  it  was 
not  able  to  distinguish  level  of  trade  in 
either  the  home  market  or  the  U.S. 
market  as  instructed  in  the  Department’s 
original  questioimaire.  Appendix  I,  p. 
B-1-6.  Instead.  IMSA  classified  its 
customers  by  sector,  i.e..  commercial, 
industrial,  or  construction. 

We  confirmed  at  verification  that 
IMSA's  customer  classification  sectors 
correspond  directly  with  the  level  of 
trade  classifications  used  by  the 
Department.  In  the  home  market,  IMSA 
has  customers  in  three  different  market 
sectors: 

Industrial:  These  end-user  clients  use 
the  steel  for  transformation  into  final 
products  such  as  refrigerators  and 
automobiles. 

Commercial:  These  customers  are 
distributors  who  purchase  the  steel  for 
resale  to  the  fina^roducers. 

Construction:  These  end-user  clients 
use  the  steel  in  major  construction 
projects  such  as  shopping  malls  and 
industrial  centers. 

We  verified  that  all  customers  in 
IMSA’s  commercial  classification  are 
resellers,  while  all  the  customers  in  the 
construction  and  industrial  sectors  are 
all  end-users.  *rherefore,  the  market 
sector  classifications  used  by  IMSA 
correspond  to  the  Department’s 
standt^  levels  of  trade. 

Level  of  trade  adjustments  were  not  a 
factor  used  by  IMSA  in  the  model  match 
determinations. 

Comment  ID:  Petitioners  contend  that 
IMSA  failed  to  follow  the  Department’s 
date  of  sale  reporting  instructions  and 
misreported  the  date  of  sale  for  both  its 
U.S.  purchase  price  and  home  market 
transactions. 

They  argue  further  that  IMSA’s 
justification  for  amending  their 
submission  to  report  date  of  shipment  as 


date  of  sale  is  flawed.  First,  Petitioners 
maintain  that  evidence  on  the  record 
and  industry  standard  do  not  support  a 
conclusion  that  terms  of  sale  changed 
substantially  prior  to  shipment.  S^ond, 
Petitioners  insist  that  while  the 
Department  foimd  no  evidence  that 
IMSA’s  purchase  order  n\unbers  were 
tracked  within  IMSA’s  sales  data  base, 
for  either  home  market  or  U.S.  sales, 
review  of  IMSA’s  own  sample  sales 
documents  included  in  IMSA’s  response 
show  information  which  could  have 
been  used  to  trace  the  documents  to 
their  source. 

Respondent  argues  that  they  correctly 
used  its  shipment  date  as  the  sale  date. 
They  note  material  changes  in  the  terms 
of  the  sale  between  receipt  of  a  purchase 
order  and  shipment  of  the  merchandise. 
Furthermore,  because  IMSA’s  computer 
system  does  not  track  pmtdiase  oraers, 
it  would  be  impossible  to  use  the 
purchase-order  date  as  the  sale  date. 

Department’s  Position:  We  agree  with 
the  respondent.  While  the  term  “sale”  is 
not  defined  in  either  the  Act  or  the 
regulations,  the  Department  has 
consistently  foimd  that  a  sale  has 
occurred  when  all  basic  terms  are 
agreed  upon.  (See,  e.g..  Certain  Stainless 
Steel  Butt- Weld  Pipe  and  Tube  Fittings 
from  Japan,  53  FR  3227  (February  4, 
1988)).  During  the  course  of  verification 
it  was  established  that  the  terms  of  sale 
change  so  frequently  between  order  and 
shipment,  that  they  are  not  firmly 
established  \mtil  shipment.  Therefore, 
use  of  the  date  of  shipment  as  IMSA’s 
date  of  sale  is  consistent  both  cases 
relied  on  by  petitioners.  Cellular  Mobile 
Telephones  and  Subassemblies  frcm 
Japan,  50  FR  45447,  October  31 1985; 
Certain  Forged  Steel  Crankshafts  From 
the  Federal  Republic  of  Germany,  52  FR 
28170,  July  28, 1987.  In  CMTs,  we  noted 
that  it  is  Departmental  practice  to  date 
sales  “frcm  the  point  in  the  transaction 
where  the  basic  terms  of  the  contract  are 
known  and  price  to  be  paid  is 
determined.”  Similarly,  in  Crankshafts, 
we  determined  that  tlie  purchase  order 
represented  the  date  of  sale  because  the 
purchase  order  “refiectied]  an 
vmderstanding  as  to  the  price  and 
quantity  under  which  the  shipments 
were  made.”  55  FR  at  28175. 

We  also  verified  that  IMSA  followed 
this  standard  practice  in  determining  its 
date  of  sale.  Although  there  may  he  an 
occasional  reference  to  an  order  number 
on  shipping  documents,  the  Department 
determined  that  IMSA  does  not 
maintain  a  sales  data  set  which 
integrates  order  numbers. 

Comment  lE:  Petitioners  argue  that 
certain  proposed  home  market  product 
comparisons  fail  the  Department’s  20 
percent  product  comparability  test. 


Department's  Position:  As  discussed 
in  comment  IB,  the  Department 
assigned  control  munbers  for  IMSA 
sales  to  Duferco  on  the  basis  of  identical 
characteristics.  As  a  result,  this  issue  is 
moot. 

Comment  IF:  Petitioners  argue  that 
IMSA’s  inclusion  of  returns  in  its  home 
muket  sales  listing  has  distorted  that 
database. 

Respondent  contends  that  the  total 
number  of  returns  included  in  the  home 
market  sales  database  is  so  small  that  it 
did  not  affect  the  margin  calculation. 

Department’s  Position:  The 
Department  verified  that  IMSA  had 
included  returns  in  the  home  market 
data  base,  contrary  to  instructions  in  the 
Department’s  questionnaire.  We  verified 
the  total  value  of  returns.  We  also 
confirmed  that,  although  IMSA  could 
identify  the  total  value  of  returns,  it  did 
not  have  the  ability  to  identify  which 
specific  sales  were  returns.  We 
determined  that  the  verified  total  value 
of  returns  is  so  small  that  it  would  not 
afreet  the  margin  calculation.  Therefore, 
we  have  used  the  home  market  data 
base  to  make  the  final  fair  value 
comparisons. 

Comment  7  G;  Petitioners  argue  that 
IMSA  incorrectly  added  the  following 
matching  characteristics  to  the 
“FINISHH”  category: 

1.  Embossed 

2.  Silicon  polyester 

3.  Straight  polymodified 

4.  Two  finished  strength  polyester 

5.  Bonderite 

Petitioners  claim  that  these 
characteristics  should  fall  within  the 
“METCA'TH”  criteria.  By 
miscategorizing  them,  petitioners 
contend  that  IMSA  has  skewed  its 
proposed  product  comparisons  because 
characteristics  for  a  relatively  important 
matching  criteria  (METCATH)  were 
placed  much  farther  down  in  the 
matching  hierarchy  than  is  appropriate. 

Department’s  Position:  IMSA  stated  in 
its  May  20th  rebuttal  brief  that  the 
subcategories  of  embossed,  silicon 
polyester,  straight  polymodified.  and 
bonderized  are  used  to  describe  the 
paint  type  and  are  not  related  to  the 
METCATH  field.  In  its  September  11, 
1992  Section  A  response,  however, 
IMSA  specifically  listed  the  silicon 
polyester  subcategory  as  a  prepaint 
coating.  The  embossed  and  bonderized 
subcategories  were  correctly  listed  as 
finishes  and  the  straight  polymodified 
was  not  specifically  listed.  Overall, 
IMSA’s  product  classification  verified; 
silicon  polyester  is  the  only 
characteristic  that  was  misclassified. 
Because  the  efrect  of  this  single 
characteristic  on  the  final  analysis 
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would  be  ne^igible,  the  Department 
determined  mat  it  is  appropriate  to  use 
IMSA’s  classification  of  these 
characteristics. 

Comment  IH:  Petitioners  state  that 
IMSA  improperly  reported  market- 
specific  material  costs  outside  the 
period  of  investigation. 

IMSA  maintains  that  it  properly 
calculated  a  separate  wei^tra-average 
cost  for  the  black  steel  processed  and 
sold  to  Duferco  because  the 
requirements  of  the  American  Goods 
Rekimed  program  make  that  material 
traceable. 

Department’s  Position:  IMSA  revised 
its  submitted  material  costs  to  reflect 
costs  incurred  during  the  POI.  However, 
IMSA  did  not  comply  with  the 
Department's  request  to  provide 
weighted  average  costs  consistent  with 
the  Department’s  standard  practice. 
Furthermore,  although  requested  during 
verification,  IMSA  did  not  provide 
supporting  information  supporting  their 
cl^m  that  the  American  Goods 
Returned  program  required  them  to 
trace  and  use  steel  specific  to  the  U.S. 
market,  nor  are  the  requiremmits  of  this 
program  relevant  to  the  Department’s 
fair  value  determination.  ’Ilierefore,  the 
Department  revised  the  submitted  CV 
amounts  to  reflect  weighted-average 
costs  of  materials  related  to  all  maii^ets, 
not  market-spiecific  weighted  average 
costs. 

Comment  Jl:  Petitioners  claim  that 
IMSA  did  not  report  the  actual  costs  of 
the  corrugating,  slitting  and  cutting 
performed  by  a  related  company. 

IMSA  states  that  it  reported  both  the 
production  costs  and  the  transfer  prices 
of  the  related  comply. 

Department  Position:  The  Department 
agrees  with  IMSA.  IMSA  provided 
evidence  that  the  transfer  prices  fiom 
the  related  party  were  above  the  cost  of 
production.  Therefore,  no  adjustment 
was  made. 

Comment  Ij:  IMSA  states  that  it 
calculated  the  cost  of  zinc  and  paints  for 
a  particular  product  by  (1)  adjusting  the 
standard  quantity  for  each  product  by 
the  weight-averaged  production  yield 
for  the  period  of  investigation,  and  (2) 
multiplying  that  amount  by  the  weight- 
averaged  cost  of  the  input.  IMSA  argues 
that  its  methodology  provides  an 
accurate  calculation  of  the  material 
expenses,  and  is  in  accordance  with  the 
Mexican  GAAP. 

Department’s  Position:  The 
Department  agrees  with  respondent.  We 
analyzed  this  subject  during  verification 
and  found  that  the  costs  were  calculated 
properly. 

Comment  2:  Petitioners  argue  that  the 
Department  should  deny  IMSA’s  home 
market  discount  (OTHSISlH)  claims  on 


certain  sales.  Petitioners  state  that  IMSA 
reported  that  this  discoimt  is  provided 
on  products  which  undergo  a  spemal 
treating  process.  However,  a  re^ew  of 
IMSA’s  home  market  sales  listing 
reveals  that  it  also  reported  this 
discount  for  some  sales  of  products  that 
had  not  undersone  that  process. 

DepartmenVs  Position:  The 
Department  determined  at  verification 
that  IMSA  had  in  fact  granted  this 
discount  to  customers  as  an  incentive  to 
try  the  specially-treated  product 
However,  IMSA  gave  this  discount  on 
sales  of  standcud  product  as  well. 
Although  the  discoimt  was  granted 
more  broadly  than  IMSA  originally 
indicated,  the  Department  verified  that 
the  discount  was  indeed  granted  in  the 
amounts  reported.  ’The  Department, 
therefore,  accounted  for  this  discount  in 
its  final  analysis. 

Comment  3:  Petitioners  state  that 
sales  made  in  the  U.S.  mariret  on  the 
basis  of  Theoretical  Mill  Weight  (TMW) 
contain  an  implicit  discount  as  opposed 
to  sales  made  in  the  home  market  based 
on  actual  weight.  While  pricing  on  a 
TMW  basis,  the  customer  is  chided  for 
less  steel  than  is  actually  purchased. 
Petitioners  therefore  ar^e  that  IMSA’s 
U.S.  sales  prices  should  be  adjusted  to 
account  for  reporting  U.S.  prices  on  a 
theoretical  mill  wei^t  basis. 

Department’s  Position:  We  verified 
that  IMSA’s  sales  to  the  United  States 
were  indeed  made  on  a  TMW  basis  and 
that  their  sales  to  the  home  market  were 
based  on  actual  weight  We  adjusted  for 
this  difierence  by  reducing  all  U.S. 
prices  by  the  average  difference  between 
actual  and  theoretical  mill  weight. 

Comment  4:  Petitioners  argue  that 
IMSA’s  home  market  techni^  service 
expenses  should  be  treated  as  indirect 
selling  expenses  because  not  all 
expenses  included  were  variable 
expenses  and  because  IMSA  could  not 
directly  tie  the  expenses  to  the  sale  of 
subject  merchandise. 

Respondent  contends  that  it  properly 
reported  its  technical  services  as  direct 
selling  expenses.  They  argue  that, 
although  these  expenses  include  both 
fixed  and  variable  elements,  they  may 
still  be  classified  as  direct  selling 
expenses-  as  confirmed  by  the  Court  of 
International  Trade  in  AOC 
International  v.  United  States,  721  F. 
Supp,  314  (Ct.  Int’l  Trade  1989). 

Department's  Position:  The 
Department  agrees  with  respondent.  In 
AOC,  the  or  held  that  respondent  was 
entitled  to  claim  its  warranty  costs  as 
direct  expenses,  without  having  to 
establish  that  each  element  of  those 
costs  (e.g.,  labor)  constituted  a  direct 
expense.  likewise,  in  the  present  case 
the  Department  determined  that 


technical  service  expenses  are  directly 
related  to  sales  and  verified  the  reported 
technical  services  costs.  'Therefore,  it 
was  unnecessary  to  determine  that  each 
element  of  these  costs  individually 
qualified  as  a  direct  selling  expense. 

Comment  5:  Petitioners  argue  that  the 
Department  should  recalculate  IMSA’s 
home  market  credit  expenses  and  that 
the  Department  should  recalculate 
IMSA’s  turnover  rate  using  information 
obtained  at  verification. 

Department’s  Position:  We  agree  with 
petitioners,  in  part.  IMSA  stated  in  its 
November  24  Supplemental  Response, 
and  the  Department  has  verified,  that  its 
calculation  for  credit  expenses  is  the 
following: 

- *  B  ♦  C  =  Imputed  Credit 

360 

where: 

AsIMSA’s  short-term  interest  rate. 
B=Number  of  days  between  shipment  of 
the  merchandise  from  IMSA’s 
warehouse  to  payment  for  the 
merchandise. 

C=Gross  unit  price  per  metric  ton. 

Because  IMSA  did  not  adjust  gross 
unit  price  to  account  for  discounts, 
IMSA’s  home  market  credit  expenses 
were  misstated.  Therefore,  the 
Dep)artment  recalculated  IMSA’s  home 
market  credit  expenses  to  account  for 
the  discounts.  At  verification,  we 
randomly  selected  sample  sales  and 
confirm^  that  the  average  turnover  rate 
was  consistent  with  IMSA’s  data. 
’Therefore,  we  have  used  IMSA’s 
reported  turnover  rate  to  calculate  home 
market  credit  expenses. 

Comment  6:  Petitioners  argue  that 
IMSA’s  home  market  advertising 
expenses  should  be  reclassified  and 
treated  as  indirect  selling  expenses. 

Respondent  states  that  IMSA’s 
advertising  expenses  were  correctly 
classified  as  direct  selling  expenses,  as 
verified  by  the  Department. 

Department’s  Position:  Petitioners 
incorrectly  state  that  IMSA  provided  no 
sample  advertising  to  support  its  claim 
that  its  advertising  costs  are  a  direct 
selling  expense.  IMSA  did,  in  fact, 
submit  examples  of  its  advertising  (e.g., 
September  11, 1992  Section  A 
Response,  Exhibit  6-D).  The  Department 
verified  that  IMSA  incurs  the  cost 
directed  at  its  customers’  customers. 
Therefore,  the  advertising  expenses  are 
properly  classified  as  direct  expenses. 

Comment  7:  Petitioners  state  that 
respondent  did  not  report  gross  prices 
in  ^e  purchase  price  and  &e  IMSA  to 
Duferco  sales  listings  in  the  appropriate 
currency,  and  suggests  that  the 
Department  convert  prices  for  purchase 
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Erics  sales  to  U.S.  dollars  based  on  the 
ighest  monthly  peso-to-dollar 
exchange  rate. 

DepartmenVs  Position:  The 
Department’s  ouestionnaiie  instructions 
directs  respondents  to  report  prices  in 
the  currency  in  which  the  transaction 
was  made.  We  verified  that  IMSA 
invoices  its  purchase  price  and  Duferco 
sales  in  both  Mexican  pesos  and  U.S. 
dollars.  However,  payments  are  made  in 
pesos.  Therefore,  because  the 
transactions  are  actually  made  in  pesos, 
the  company  correctly  reported  price  in 
their  purch^  price  and  Dularco  sales 
listings. 

Comment  8:  Petitioners  state  that  the 
Department  caimot  match  IMSA’s 
refwrted  home  maricet  sales  to  U.S.  sales 
made  to  Duferco  because  no  usable 
product  concordance,  no  product 
control  numbers  and  no  reliable 
difference  in  merchandise  data  are  on 
the  record  for  such  sales. 

Department’s  Position:  For  reasons 
discussed  in  the  "Foreign  Market 
Value"  section  of  this  notice,  the 
Department  matched  sales  in  the  IMSA 
sales  to  Duferco  database  to  the  home 
mari^et  database  based  on  product 
characteristics  for  identical  matches. 

The  Department  used  the  average 
margin  for  non-identical  matches. 

Comment  9:  Petitioners  state  that  in 
lieu  of  a  concordance,  the  Department 
should  not  base  FMV  on  CV  because  to 
do  so  would  be  inconsistent  urith 
Department  practice  where  a  respondent 
fails  to  report  all  home  market  s^es. 

Petitioners  further  indicate  that 
according  to  section  733  (A)(1)  of  the 
Act  that  loreign  market  value  be  based 
on  borne  market  sales  unless  there  were 
no  home  market  sales  or  the  quantitv  of 
home  market  sales  is  so  small  as  to  form 
an  adequate  basis  of  comparismi. 
Petitioners  argue  that  where  the  home 
market  is  the  appropriate  basis  for 
foreign  market  value  and  where  a 
respondent  is  unable  or  unwilling  to 
report  those  sales,  the  Department  must 
useBIA. 

Department's  Position:  Far  margin 
calculatimis,  the  Department  matted 
sales  in  the  IMSA  sdes  to  Duferco 
database  to  the  home  maiimt  database 
based  on  product  characteristics  for 
idmitical  matches.  For  sales  with  no 
matches  we  used  the  average  margin. 
(See  “Fair  Value"  section  of  this  notice). 
Petitioners*  reliance  on  Certain  Internal- 
Combustion  Industrial  Foridifts  from 
Japan,  53  FR 12552  (April  15, 1988)  is 
unpersuasive.  That  case  involved  a 
feilure  to  report  home  maricet  sales.  In 
contrast,  the  Department  has  verified 
that  IM^  reported  all  home  market  and 
U.S.  sales.  Thus,  we  have  a  complete, 
verified  sales  lis^g  and  a  verified 


concordance  that  enables  the 
Department  to  compare  sales  of 
identical  merchandise.  (See  "Foreign 
Market  Value”  section).  Therefore,  we 
determined  that  it  is  appropriate  to  use 
IMSA’s  data  rather  thw  BIA. 

Corrunent  10:  Respondent  contends 
that,  based  on  the  General  Agreement  on 
Tarifis  and  Trade  (GATT)  Antidumping 
Code  Article  10.3,  the  Department  does 
not  have  the  legal  authority  to  suspend 
the  liquidation  of  entries  more  than  120 
days  ^er  the  preliminary  determination 
and  before  the  final  determination  is 
published. 

Petitioners  argue  that,  because  IMSA 
requested  a  postponement  of  the  final 
determination.  Article  10.3  of  the  GATT 
Antidumping  Code  authorizes  the 
Department  to  continue  to  suspend 
liquidation  for  a  period  not  exc»eding 
six  months. 

Department’s  Position:  We  agree  with 
petitioners.  Under  the  GATT 
Antidumping  Code  (the  GATT  Code), 
there  are  limits  on  the  amount  of  time 
provisional  measures  may  be  in  place 
without  affirmative  findings  of  less  than 
feir  value  sales  and  injury.  Article  10.3 
of  the  GATT  Code  provides  for  the 
imposition  of  provisional  measures  for 
up  to  four  months  in  any  case  and  for 
as  long  as  six  months  “upon  request  by 
exporters  representing  a  significant 
percentage  of  the  trade."  We  deem  a 
request  by  respondents  to  extend  a  final 
determination  to  be  a  "request”  within 
the  meaning  of  Article  10.3  of  the  GATT 
Code.  This  intmpretation  is  evident  in 
the  U.S.  antidumping  law,  in  which 
deadlines  for  investigations  are 
structured  such  that  provisional 
measures  can  remain  in  place  up  to  the 
time  of  the  ITC  final,  consistent  with  the 
GATT  Code.  Section  735(b)(2)(A)  of  the 
Act  provides  that  the  standud  deadline 
for  an  ITC  final  is  120  days  (four 
months)  after  the  preliminary,  the  point 
at  which  provisional  measures  beg^. 
Upon  the  request  of  producers  of  a 
"si^ficant  portion  of  the  merchandise” 
under  investigation,  the  Department  can 
extend  the  filial  determination  up  to  135 
days.  Section  735(a)(2).  In  such  cases, 
the  ITC  must  render  a  final  injury 
determination  within  45  days,  i.e.,  180 
days  (6  months)  after  provisional 
measures  were  instituted.  Section 
735(b)(2)(B). 

In  the  present  case,  respondent 
requested  an  extension  of  deadline  for 
the  Department’s  final  determination. 
Thererore,  consistent  with  the  GATT 
Code,  the  Department  may  maintain 
provisional  measures  in  this  case  for  a 
period  of  up  to  six  months. 

Corrunent  11:  Respondents  argue  that 
the  Department’s  preliminary 
determination  of  critical  circumstances 


was  baseless  and  should  be  disregarded 
because  the  Department  relied  on  best 
information  available  rather  than  using 
inhumation  submitted  by  IMSA. 

Further,  IMSA  contends  that  the 
company-specific  evidence  submitted 
by  IMSA  demonstrates  that  IMSA’s 
exports  to  the  United  States  after  the 
antidumping  petition  was  filed  were  not 
massive  relative  to  domestic  production, 
nor  did  IMSA  have  the  requisite 
knowledm  that  it  was  selling  subject 
merchandise  at  less  than  feir  value. 
Respondent  alleges  that  the  increase  in 
imports  was  cauised  by  other  floors, 
such  as  an  expansion  in  the  mobile 
home  market 

Respondent  also  objects  to  basing  the 
critic^  circumstances  determination  on 
five-month  comparison  periods. 
Resprmdent  advocates  basing  the  critical 
circumstances  determination  on  a 
comparison  of  IMSA’s  U.S.  exports  of 
subject  merchandise  during  the  six- 
month  comparison  periods,  July  through 
December  and  January  throi^  Jime. 

Petitioners  claim  that  U.S.  Imports  of 
the  subject  merchandise  from  Mexico 
following  the  filing  of  the  petition  have 
been  ma^ve,  i.e.,  greater  than  15 
percent,  based  on  ^^A’s  own  data  filed 
with  the  Department  Petitioners’ 
analysis  is  based  on  a  comparison  of 
imports  from  Mexico  during  the  five 
months  prior  and  the  five  months 
following  the  filing  of  the  petition. 
Petitioners  also  maintain  that  imports  of 
U.S.  origin  coils  processed  in  Mexico 
should  ^  included  in  the  Department’s 
critical  circumstance  analysis  so  long  as 
the  Department  maintains  its  position 
that  such  merchandise  is  witl^  the 
scope  of  this  investigation. 

Department’s  Position:  The 
Department  used  BIA  in  determining 
the  existence  of  critical  circumstances 
for  the  preliminary  determination  since 
no  other  information  was  available.  Few 
the  final  determination  urn  used 
respondent’s  data  and  found  that  critical 
circumstances  exist  We  compared  sales 
during  the  five  months  prior  to  and  the 
five  months  following  the  filing  of  the 
petition  and  found  that  sales  increased 
by  more  than  15  percent.  Therefore,  we 
determine  that  post-filing  imports  were 
massive.  Because  the  margin  is  greater 
than  25  percent,  we  have  imputed  to 
IMSA  knowledge  that  the  imports  were 
being  sold  at  less  than  feir  value. 

(Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  From  the  People’s  Republic  of 
China,  57  FR  21061  (May  18. 1992); 
Antifriction  Bearing  (Other  Than 
Spherical  Plain  and ‘Tapered  Roller 
Bearings)  and  Parts  Thereof  From  Italy, 
54  FR  19096, 19100  (May  3. 1989)  (Final 
Determination  of  Sales  at  Less  Than  Fair 
Value)). 


37198 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


Other  factors  raised  by  respondents 
(e.g..  increase  in  mobile  home 
pr^uction)  are  not  relevant  to  a 
determination  of  critical  circumstances, 
as  defined  in  the  Act  In  addition,  IMSA 
failed  to  present  a  supporting  analysis 
sufficient  to  warrant  consideration  of 
die  ratio  of  imports  to  domestic 
consumption.  See  “Critical 
Circumstances’*  section  of  Appendix  n 
of  this  notice. 

We  based  our  analysis  on  a  five- 
month  period  because  of  a  companion 
countervailing  duty  case.  This  is 
consistent  with  our  practice  of 
analyzing  as  much  data  as  possible  up 
to  the  date  of  the  preliminary 
determination.  Sm  Pure  and  Alloy 
Magnesium  from  Canada,  57  FR  30939 
(July  13, 1992),  and  the  "Critical 
Circumstances"  section  of  this  notice. 

Respondent’s  objection  to  this  five- 
month  period  is  misplaced.  Nothing  in 
(Antifriction  Roller  tarings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany),  54  FR  19030  (May  3, 1989) 
suggests  that  the  Department  is 
precluded  frcm  limiting  the  period  of 
anal^is  of  critical  circumstances  as  a 
result  of  a  concurrent  countervailing 
duty  case. 

Comment  12:  Petitioners  argue  that 
the  Department  should  include  goods 
imported  under  HTS  item  9802.00.60, 
induding  Grade  E  sheet,  in  the  scope  of 
the  investigation.  Respondent  ar^es 
that  Grade  E  sheet  should  be  excluded 
because  it  is  not  substantially 
transformed  into  a  product  of  Mexico. 
Both  parties  argue  ffiat  antidumping 
duties  on  subject  merchandise  imported 
under  9802.00.60  should  be  collected 
only  on  the  foreign  value  added. 

Department  Position:  It  is  the 
Department’s  position  that  merchandise 
imported  under  HTS  item  9802.00.60  is 
subject  to  an  antidumping  duty  order  if 
it  has  acquired  a  new  coimtry  of  origin 
through  substantial  transformation  in 
the  subject  country.  The  Department  has 
determined  that  Grade  E  sheet  is 
substantially  transformed  into  a  product 
of  Mexico  and  is,  therefore,  subject  to 
this  investigation.  Further,  the  Act 
requires  the  Department  to  assess 
antidumping  duties  on  all  subject 
merchandise,  including  imports  under 
HTS  item  9802.00.60,  in  a  maimer  that 
will  ofiset  completely  the  amoimt  of  any 
dumping.  Therefore,  the  Department 
calculates  antidumping  duty  rates  so 
that  the  full  dumping  mar^  will  be 
offset  when  the  rate  is  ap^ed  to  the  full 
value  of  the  entered  mercnandise.  (See 
Scope  section  of  the  General  Issues 
Appendix  for  a  more  detailed 
discussion  of  these  issues). 


Comment  13:  Petitioners  argue  that 
IMSA  should  include  employee  profit 
sharing  expenses  in  its  cost  of 
produ^on  as  a  general  expense. 

Respondent  lilmwise  indicated  that  it 
inadvertently  failed  to  include  the 
amount  disbursed  under  the  company’s 
profit-sharing  plan  in  the  cost  of 
production. 

Department  Position:  *1110  Department 
agrees  with  petitioners  and  respondent 
and  has  increased  general  and 
administrative  to  account  for  these 
costs. 

Comment  14:  Petitioners  state  that  for 
non-Duferco  purchase  price  sales,  the 
Department  snould  use  verified  cost 
data  in  making  physical  difference  in 
merchandise  adjustments. 

Department’s  Position:  The 
Department  agrees  with  the  petitioners. 
At  verification,  the  Department  noted 
discrepancies  ^tween  the  variable  costs 
IMSA  reported  for  COP  and  CV,  and 
those  reported  in  the  concordance  files 
for  difference  in  merchandise  (DIFMER) 
comparisons.  The  Department  verified 
variable  costs  from  the  COP  and  CV  files 
and,  therefore,  used  those  verified  costs 
to  compute  the  difference  in 
merchandise  adjustments. 

Comment  15:  Petitioners  argue  that 
inflation  losses  related  to  non-monetary 
assets  should  be  reflected  in  the  costs  of 
production,  because  Mexican 
accounting  rules  require  IMSA  to  value 
its  non-monetary  assets  at  a  net 
replacement  value  and  determine  the 
amovmt  by  which  the  net  replacement 
value  assets  has  changed  with  respect  to 
inflation. 

Respondent  argues  that  since  the 
Department  does  not  include  balance- 
sheet  items  in  the  calculation  of  COP 
and  because  non-monetary  assets 
should  not  be  included  in  COP,  the  gain 
or  loss  from  non-monetary  assets  does 
not  affect  current  income. 

Department  Position:  The  Department 
agrees  with  IMSA.  IMSA’s  reported 
depreciation  expense  reflects  the  effect 
of  valuing  non-monetary  assets  at 
current  replacement  cost.  Therefore,  the 
gain  or  loss  associated  with  the  holding 
of  non-monetary  assets  has  been 
reflected  in  the  reported  costs. 
Therefore,  we  made  no  adjustment 

Cdmment  16:  Petitioners  believe  that 
IMSA’s  reported  selling  expenses  in  its 
COP  submission  are  misstated  based  on 
a  comparison  of  these  to  the  verified 
selling  expenses  for  identical  control 
numbers  contained  in  the  home  market 
sales  Usting.  Petitioners  asked  the 
Department  to  replace  the  selling 
ej^nses  (TOTSELEX)  in  the  COP  file 
with  the  verified  selling  expenses 
contained  in  the  sales  listing. 


Department’s  Position:  We  agree  with 
petitioners.  The  Department  verified 
each  of  the  individual  selling  expenses 
in  tho  home  market  sales  listing  and 
COP  file.  Selling  e^^nses  in  these  data 
bases  are  reported  mfferently  because  in 
the  sales  data  base,  total  selling 
expenses  are  allocated  over  revenue, 
and  in  the  COP  file  total  selling 
expenses  are  allocated  over  cost  of 
manufacture.  For  purposes  of 
determining  COP  we  nave  used  the 
verified  totd  direct  and  indirect  selling 
expenses  reported  in  the  sales  listing. 

Comment  17:  Petitioners  argue  that 
revenue  frt}m  second  quality 
merchandise  should  not  offset  actual 
production  costs  because  the  second 
quality  merchandise  should  be 
considered  a  separate  product. 

IMSA  maintains  that  it  reported  the 
cost  structure  exactly  as  it  is 'accounted 
for  by  the  company,  and  in  accord  with 
Department  practice. 

Department  Position:  IMSA’s 
submitted  prime  costs  included  the  cost 
of  second  quality  merchandise  and 
scrap.  IMSA  offset  the  prime  costs  with 
revenue  from  the  sale  of  seconds  and 
scrap.  While  the  Department  does  not 
agree  with  the  accounting  for  second 
quality  merchandise,  we  have  accepted 
IMSA’s  calculations.  In  this  case,  no 
distortion  was  noted  with  regard  to  the 
costs  of  prime  product.  The  sales  of 
second  quality  merchandise  were 
insignificant  and  were  not  used  for  this 
final  determination. 

Comment  18:  Petitioners  argue  that 
the  manufacturing  costs  in  the  COP 
submission  do  not  reconcile  to  the 
financial  statements,  and  that  the 
Department  should  increase  the  cost  of 
production  to  account  for  these 
discrepancies. 

IMSA  states  that  it  reported  the  actual 
manufacturing  costs  and  the  actual 
weighted-average  cost  of  materials, 
which  required  a  change  from  its 
budgeted  cost  system. 

Department  Position:  The  Department 
agrees  with  IMSA.  Because  IMSA 
reported  costs  of  materials  required  a 
change  frtim  IMSA’s  budgeted  cost 
system,  the  material  costs  could  not  be 
reconciled  to  the  financial  statements. 
However,  the  Department  verified  the 
other  actual  costs  reported  by  IMSA  to 
its  financial  statements.  Therefore,  we 
have  used  these  costs  with  appropriate 
revisions  (see  Comment  IH). 

Comment  19:  Petitioners  argue  that 
IMSA  should  have  calculated  its  G&A 
expenses  on  an  annual  basis  rather  than 
a  six  month  period. 

Department  Position:  The  Department 
agrees  with  petitioners.  It  is  the 
Itepartment’s  standard  practice  to 
calculate  the  G&A  expense  on  an  annual 
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basis  and  have  recalculated  this  expense 
accordingly. 

Comment  20:  Petitioners  argue  that 
the  profit  ratio  for  constructed  value 
shomd  have  been  calculated  based  on 
prodiiction  costs,  not  based  on  revenue 
as  respondent  presented  in  its 
submission. 

Department  Position:  The  Department 
agrees  with  the  petitimiMS  because 
section  773(e)(l)(B)(ii)  requires  a 
minimum  profit  to  be  eight  percent  of 
the  sum  of  general  expenses  and  costs. 
We  have  re^culated  profit  accordingly. 

Comment  21:  Petitioners  argue  that 
the  statute  and  regulations  authorize  the 
Department  to  basis  AHMSA’s  margin 
entirely  on  BIA.  Petitionos  further 
argue  that  assigning  AHMSA  the  highest 
antidumping  duty  alleged  in  the 
petition  for  cuMo-len^  is  consistent 
with  the  Department's  longstanding 
practice  in  cases  involving  a  respondent 
company  that  refuses  to  supply  any 
informatian. 

DepartmenVs  Position:  We  agree  with 
petitioners  that  the  Department  should 
use  best  information  otherwise  available 
in  the  final  determination  for  AHMSA 
in  the  cut-to-length  carbon  steel  plate 
investigation.  We  also  agree  with 
petitioners  that  as  best  i^ormation 
available,  the  Department  should  use 
the  highest  alleged  margin  in  the 
petition  as  had  been  done  in  the 
preliminary  determination.  (See  “Best 
Information  Available**  section  of  this 
notice.) 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  Iw  the  Federal  Rese^  Bank 
of  New  Yok,  were  available  for  the  POL 
In  place  of  the  Federal  Reserve  rates,  we 
us^  the  average  monthly  exchange 
rates  published  by  the  Intematimral 
Monetary  Fund. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  prided 
by  respondents  by  using  standard 
verification  proc^ures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  infonnation. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(4(A)  of  the  Act.  vre  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  cut* 
to-length  steel  plate  and  corrosion* 
resistant  carbon  steel  products  from 
Mexico  that  are  enter^,  at  withdrawn 
from  warehouse,  for  consumption  on  or 
after  November  6, 1993, 90  da3rs  prior  to 


the  date  of  publicaticm  of  our 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
this  investigation  exceeds  the  U.S.  price, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 

Ibe  weighted*av»age  dumping 
margins  for  corrosion-resistant  steel 
products  are: 


Produoer/manufacturer/exportar 

Weighlsd- 

averaoe 

margin 

percent- 

•9* 

Industries  Montsrrsy  SA  de  C.V. 
All  Others.- _ _ 

64.50 

64.50 

The  weighted-average  dumpi 
margins  are  as  follows  for  cut-t 
steel  plate: 

Ing 

o-Iength 

ProducerAnanufacturer/exporter 

Weightsd- 

averaoe 

margin 

percent- 

•O* 

AHMSA,  SA  ds  C.V. _ 

AlOthers .  . 

49  JS 
49.25 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 

Erovides  that  “[n)o  product  *  *  *  shall 
e  subject  to  bc^  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization.**  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act  Since  antidumping  duties 
cannot  be  assessed  on  the  pmtion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount 
Accordingly,  the  level  of  export 
subsidies  as  determined  in  the 
affirmative  final  determination  in  the 
concurrent  countervailing  duty 
investigation  involving  sales  in  the 
United  States  of  certain  corrosion- 
resistant  carbon  steel  products  from 
Mexico  which  is  5.71  percent  ad 
valorem,  vdll  be  subtracted  from  the 
diunping  margin  for  deposit  or  bonding 
purposes,  resulting  in  a  cash  deposit 
rate  of  58.79  percent  for  IMSA  and  all 
other  exporters.  In  the  concurrent 
countervailing  duty  investigation 
involving  sales  in  the  Unit^  States  of 
certain  cut-to-length  carbon  steel  plate 
from  Mexico  which  is  .09  percent  ad 
valorem,  will  be  subtracted  from  the 
dumping  margin  for  deposit  or  bonding 
purposes,  resulting  in  a  cash  deposit 
rate  of  49.16  percent  fat  AHMSA  and  all 
other  exporters. 


ITC  Notification 

In  accordance  vrith  section  735(d)  of 
the  Act,  %ve  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 
This  notice  also  serves  as  the  only 
reminder  to  parties  sul^ect  to 
administrative  protective  mder  (APO)  of 
their  responsibility  concerning  ffie 
return  or  destruction  of  proprietary 
informatian  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(aM4). 

Dated:  June  21, 1993. 

Josepli  A.  %MtriiiL  * 

Acting  Assistant  Secretary  for  Import 
Administratian. 

[FR  Doc.  93-15622  nied  7-6-93;  8:45  am] 
BHUNQ  coot  SBie-oe-e 


(A-421-603  and  A-421-604] 

nnal  Determinations  of  Seise  at  Lass 
Than  Fair  Value:  Certain  Hot-ftoNed 
Carbon  Steel  Flat  Products  and  Certain 
Cold-Rolled  Carbon  Steel  Flat 
Products  From  the  Netherianda 

AQEMCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  MFORMATION  CONTACT. 
Jeffery  B.  Denning  or  David  J. 
Goldberger,  Office  of  Antidumping 
Investigations.  Import  Administraffon, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constituticm  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-4194  or  (202)  482-4136, 
respectively. 

Final  Determinations 
We  determine  that  iniports  of  certain 
hot-rolled  carbon  steel  flat  products 
(hot-rolled  steel)  and  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  from  the  bfetherlands  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  weighted-average  margins  are 
shown  in  the  “Suspension  of 
Liquidation*'  section  of  this  notice. 

Case  History 

Since  the  issuance  of  oiir  notice  of 
preliminary  determinations  and 
postponement  of  final  determinations 
(58  ^  7113,  February  4, 1993),  the 
following  events  have  occurred: 
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We  received  requests  for  a  public 
hearing  from  Hoogovens  Groep  BV 
(Hoogovens)  on  February  11, 1903,  and 
from  petitioners  on  February  16, 1993. 
HocMOvens  and  petitioners  filed  case 
biien  on  May  4, 1993,  and  rebuttal 
briefs  on  May  7, 1993.  A  public  hearing 
was  held  on  May  10, 1993. 

Additionally,  Hoogovens  filed  a  “scope** 
brief  on  May  20, 1993  and  rebuttal 
**8Cope**  brief  on  May  25, 1993. 
Hoogovens  included  in  its  May  20 
submission  an  allegation  that  petitioners 
lack  standing  as  regards  certain  subject 
merdiandise.  However,  pursuant  to  19 
CFR  353.31(c)(2),  that  ^legation  was 
made  in  an  untimelv  manner,  and  has 
not  been  considered. 

Sales  and  cost  verifications  took  place 
in  the  Netherlands  and  the  United 
*States  from  February  through  April  of 
1993. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  two  separate 
“classes  or  kinds**  of  merchandise: 
certain  hot-rolled  carbon  steel  flat 
products  and  certain  cold-rolled  carbon 
steel  flat  products.  The  full  description 
of  the  subject  merchandise  is  included 
in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (Argentine 
Final),  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigations 

The  period  of  these  investigations 
(POI)  is  January  1,  through  June  30, 
1992. 

Such  or  Similar  Comparisons 

We  made  comparisons  of  such  or 
similar  merchandise  as  discussed  in  our 
Notice  of  Preliminary  Determinations. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
and  cold-rolled  steel  finm  the 
Netherlands  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  “United  States  Price** 
and  ‘‘Foreign  Market  Value**  sections  of 
this  notice. 

United  States  Price 

Generally,  we  calculated  USP 
according  to  the  methodology  described 
in  our  notice  of  preliminary 
determinations,  except  that  we  are  now 
making  an  adjustment  for  returns  and 
allowances  for  certain  exporters  sales 
price  (ESP)  sales.  Based  on  our  findings 
at  verifications,  we  made  the  following 
revisions:  (l)  We  recalculated  packing 


expenses  to  adjust  for  the  difference 
between  reported  standard  costs  and 
actual  costs  (see  Comnlent  14);  (2)  we 
recalculated  credit  expenses  for  certain 
ESP  sales  to  reflect  a  revised  imputed 
interest  rate;  and  (3)  we  recalculated 
indirect  expenses  incurred  in  the 
Netherlands  on  ESP  sales  so  that  the 
expenses  calculation  and  the  per-metric- 
ton  expense  factor  calculation  was 
derived  from  the  same  basis,  i.e.,  net 
price  (see  Comment  15). 

We  revised  the  genei^  and 
administrative  expenses,  and 
Netherlands-incurred  interest  costs 
components  of  our  value  added 
calculations,  based  on  Hoogovens*  1992 
financial  statements  (see  Comments  11 
and  12).  We  also  adjusted  further 
manufacturing  costs  on  certain  sales  to 
account  for  revised  packing  costs 
incurred  in  the  United  States. 

We  excluded  all  U.S.  sales  of  seconds 
quality  merchandise  fram  our 
calculations  because  these  sales 
amounted  to  an  insignificant  portion  of 
Hoogovens*  U.S.  sales  (see  Conunent  2). 

As  a  result  of  a  recent  decision  by  the 
Court  of  Appeals  for  the  Federal  Circuit, 
we  are  now  adjusting  USP  to  account  for 
home  market  indirect  taxes  (see 
Appendix  n  to  the  Argentine  Final,  see 
also.  Comment  5). 

Foreign  Market  Value 

Generally,  we  calculated  FMV 
according  to  the  methodology  described 
in  our  notice  of  preliminary 
determinations.  Based  on  our  findings  at 
verification,  we  made  the  following 
revisions:  (1)  We  recalculated  packing 
expenses  to  adjust  for  the  difierence 
between  reported  standard  costs  and 
actual  costs  (see  Comment  14);  (2)  we 
recalculated  credit  expenses  used  in  our 
circumstances  of  sales  adjustment  for 
home  market  sales  and  on  purchase 
price  sales  to  reflect  a  revised  imputed 
interest  expense  (see  Comment  17)  and; 
(3)  we  recalculated  indirect  selling 
expenses  so  that  the  expenses 
calculation  and  the  per-metric-ton 
expense  factor  calculation  was  derived  * 
firom  the  same  basis,  i.e.,  net  price  (see 
Comment  15). 

As  a  result  of  revisions  to  the  related 
party  test  utilized  in  the  preliminary 
determinations  (see  Appendix  II  to  the 
Argentine  Final)  we  have  included  in 
our  analysis  sales  to  an  additional  home 
market  related  party. 

Cost  of  Production 

We  calculated  Hoogovens*  cost  of 
production  (COP)  according  to  the 
methodology  described  in  our  notice  of 
preliminary  determinations,  except  that 
we  are  now  making  the  following 
revisions,  based  on  Hoogovens*  1992 


financial  statements;  (1)  We  recalculated 
Hoogovens*  general  and  administrative 
expenses,  (see  Comment  11)  and;  (2)  we 
re^culat^  Hoogovens*  interest 
emenses  (see  Comment  12). 

If  over  90  percent  of  a  respondent*s 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent*s  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  a  respondent*s  sales  were  at 
prices  above  the  COP,  and  such  sales 
were  made  over  an  extended  period  of 
time,  we  disregarded  only  the  below- 
cost  sales. 

In  order  to  establish  that  below  cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product  specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  a  respondent  sold  a  product 
dining  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP  for 
two  or  more  months,  then  the  below 
cost  sales  were  considered  to  have  been 
over  an  extended  period  of  time. 

We  did  not  find in  either  the  hot- 
rolled  or  the  cold-rolled  investigations 
that  more  than  90  percent  of  Hoogovens* 
sales  of  a  comparison  product  were  at 
prices  below  the  COP  and  over  an 
extended  period  of  time.  In  the  hot- 
rolled  investigation,  where  between  10 
and  90  percent  of  the  sales  were  at 
prices  l^low  COP.  we  found  that  some 
below-cost  sales  of  comparison  products 
were  made  over  an  extended  period  of 
time.  These  sales  have  been  discarded 
finm  our  FMV  calculations.  In  the  cold- 
rolled  investigation,  we  foimd  that, 
where  between  10  and  90  percent  of  the 
sales  were  at  prices  below  COP,  none  of 
the  below-cost  sales  of  comparison 
products  were  made  over  an  extended 
period  of  time.  Therefore,  no  home 
market  cold-rolled  sales  have  been 
discarded  from  our  FMV  calculations. 
Accordingly,  as  a  result  of  our  sales 
below  cost  investigations,  it  was  not 
necessary  to  disregard  ail  home  market 
sales  for  any  comparison  product,  nor 
was  it  necessary  to  calculate  FMV  based 
on  constructed  value  (CV). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Hoogovens  by  using  standard 
verification  procediues,  including  the 
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examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1:  Hoogovens  has  argued 
that  certain  products  should  be 
excluded  from  the  scope  of  these 
investigations. 

Department’s  Position:  For  a  complete 
response  to  Hoogovens'  arguments  (and 
those  of  other  interested  parties)  see 
Appendix  I  to  the  Argentine  Final. 

Comment  2:  Hoogovens  argues  that 
we  should  abandon  our  comparison  of 
U.S.  sales  of  seconds  quality  steel  to 
home  market  sales  of  prime  steel.  Citing 
Sinico  Steel  Tube  Div.,  Ferrum,  Inc.  v. 
United  States,  694  F.Supp.  959  (CIT 
1988),  Hoogovens  argues  that  the 
Department  has  the  discretion  to 
disregard  U.S.  sales  that  are 
“unrepresentative  of  respondent’s 
practices  in  the  U.S.  market.”  Further, 
citing,  inter  alia,  Ipsco,  Inc.  v.  United 
States,  714  F.Supp.  1211  (CIT  1989), 
Hoogovens  argues  that  we  must 
disregard  certain  sales  if  their 
unrepresentativeness  leads  to 
inaccuracy  in  our  determinations  or 
unfairness  to  respondents.  Among  other 
reasons,  Hoogovens  argues  that  its 
seconds  sales  are  unrepresentative 
because  the  sales  involve  an 
insignificant  percentage  of  its  total  U.S. 
sales. 

Department’s  Position:  Because  these 
sales  amount  to  an  insignificant  portion 
of  Hoogovens'  total  U.S.  sales  (less  than 
five  percent  by  volume)  we  will 
disregard  them  in  our  ^al 
determinations.  See  Appendix  II  to  the 
Argentine  Final. 

Comment  3:  Hoogovens  argues  that 
the  Department  should  substantially 
revise  the  model  matching  methodology 
used  in  these  investigations  because  of 
two  alleged  flaws.  First,  Hoogovens 
asserts  that  two  of  oiu  matching  criteria, 
product  thickness  and  product  width, 
are  overly  broad,  resulting  in 
circumstances  where  non-identical 
products  are  considered  "identical,” 
despite  the  fact  that  the  differences  in 
thickness  and  width  of  these  products 
allegedly  give  rise  to  differences  in  the 
cost  of  producing  such  merchandise. 
Hoogovens  argues  that  section 
773(a)(4)(c)  of  the  Act  allows 
adjustments  to  FMV  for  differences  in 
"similar”  merchandise  only,  as  defined 
by  the  Act,  and  prohibits  such  “difmer” 
adjustments  to  identical  merchandise. 
Hoogovens  concludes  that  the 
Department  must  either  revise  its 
matching  hierarchy,  creating  smaller 
dimensional  criteria,  or  it  must  allow  a 


difmer  adjustment  for  identical 
merchandise. 

Second,  Hoogovens  argues  that  the 
Department  erred  in  correcting  certain 
product  comparisons  submitted  in  its 
product  concordances.  These  product 
comparisons  involve  circumstances 
where  Hoogovens  employed  a 
numerical  methodology  instead  of  our 
hierarchical  model  matching 
methodology.  Hoogovens  argues  that-the 
Department’s  instructions  contained  in 
Appendix  V  to  the  antidumping 
questionnaire  (which  descrioes  the 
Department's  model  matching 
methodology)  are  ambiguous. 

Hoogovens  alleges  that  Appendix  V 
gives  no  guidance  for  circumstances 
where  the  home  market  and  U.S. 
product  share  few  specific  criteria  under 
the  matching  methodology  for  that  class 
or  kind  of  merchandise.  Hoogovens 
argues  that  when  fewer  of  the  criteria  for 
a  particular  comparison  are  identical 
under  our  hierarchical  methodology 
than  are  identical  imder  a  numerical 
methodology,  (where  the  "best”  match 
is  that  mat^  with  the  highest  number 
of  identical  product  characteristics)  the 
comparisons  should  be  made  based  on 
the  latter  methodolow. 

Petitioners  responof that  the 
Department  should  not  alter  its  model 
matching  methodology  in  any  respect. 
Citing  United  Engineering  S'  Forging  v. 
United  States,  779  F.Supp.  1375  (CIT 
1991),  petitioners  argue  that  the  Court  of 
International  Trade  has  held  that  it  is 
the  responsibility  of  the  Department,  not 
interested  parties,  to  determine  what 
constitutes  most  similar  merchandise. 

Department's  Position:  We  disagree 
with  Hoogovens’  claim  that  our  width 
and  thickness  criteria  are  too  broad. 
These  investigations  involve  numerous 
products  with  widely  varying  physical 
dimensions.  In  selecting  our  width  and 
thickness  ranges,  we  considered:  (1) 
Steel  producers’  production  capabilities 
(i.e.,  the  dimensions  of  products  which 
can  be  produced  on  certain  rolling 
mills)  and  the  production  costs  of  the 
various  rolling  mills  used  by  steel 
producers:  (2)  the  burden  of  reporting 
requirements  for  narrower  dimensional 
ranges,  versus  the  decrease  in  the 
accuracy  of  our  difmer  adjustments  for 
wider  dimensional  ranges  (unduly 
narrow  groupings  would  have  required 
respondents  to  report  an  ever-increasing 
amount  of  data  regarding  the  variable 
costs  of  production  for  products  within 
each  group,  and  the  Department  would 
have  been  faced  with  the  need  to 
perform  an  ever-increasing  number  of 
diftner  calculations — with  an  uncertain 
increase  in  accuracy)  and;  (3)  the 
specific  dimensional  ranges  used  by 
steel  producers  in  their  pricing.  We  note 


that  steel  producers,  including 
Hoogovens,  routinely  base  their  pricing 
of  hot-  and  cold-rolled  steel  proaucts  on 
dimensional  ranges. 

Furthermore,  we  reject  Hoogovens’ 
claim  that  we  must  expemd  our  use  of 
difmer  adjustments  if  we  do  not  revise 
our  width  and  thickness  ranges.  As 
noted,  steel  producers  routinely  use 
identical  base  prices  for  products  with 
differing  physic&l  dimensions. 

Moreover,  when  Hoogovens  commented 
on  our  proposed  model  matching 
methodology  at  the  beginning  of  these 
investigations,  they  never  proposed  any 
specific  dimensional  ranges  (nor  do  they 
do  so  in  their  case  brief).  However, 
interested  parties  in  other  of  these  steel 
investigations  did  make  specific 
proposals  for  dimensional  ranges — some 
of  which  included  ranges  with  greater 
breadth  than  those  utilized  in  our 
matching  criteria,  and  these  parties  did 
not  raise  concerns  about  our  use  of 
difiners.  (See,  e.g.,  comments  by 
petitioners,  and  Japanese  and  Omadian 
interested  parties  located  in  the  public 
general  issues  file  and  respective 
country  files  for  these  investigations.) 

We  considered  these  facts  and  those 
mentioned  above  when  we  established 
our  matching  methodology,  and  the 
application  of  “difmer”  adjustments. 

We  believe  our  application  of  difiners 
under  that  methodology  is  reasonable 
because  it  follows  the  industries’  pattern 
of  treating  products  with  differing 
dimensions  similarly  for  purposes  of 

Ericing.  We  have  done  the  same,  except 
ere  it  is  for  purposes  of  matching  sales 
so  that  we  can  compare  prices. 

We  also  disagree  with  Hoogovens’ 
claim  that  we  should  abandon  ovir 
hierarchical  model  matching 
methodology.  The  specific  product 
characteristic  considered  in  these 
hierarchies,  and  that  characteristic’s 
location  within  the  hierarchy,  is  based 
upon  the  Department’s  considered 
determination  of  the  relative  importance 
of  the  characteristic.  Hoogovens’ 
suggested  numerical  approach  to 
matching  in  no  way  considers  the 
relative  importance  of  the  particular 
product  characteristic.  Additionally, 
Hoogovens’  suggested  approach 
provides  no  objective  measure  of  when 
the  hierarchical  approach  should  be 
abandoned  for  the  numerical  approach. 
If  we  accepted  Hoogovens’ 
recommendation,  we  would  be  faced 
with  an  impredictable  variety  of 
matching  methodologies  which  would 
likely  be  driven  by  what  would  be  most 
advantageous  to  the  particular 
responding  party.  Fv^er,  we  simply 
reject  Hoogovens’  claim  that  our 
instructions  in  Appendix  V  were 
unclear.  These  instructions  state: 
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“Similar  comparisons  must  be  made  by 
applying  the  following  criteria  in  the 
order  specified.”  And,  despite  the  fact 
that  our  questionnaire  instructed  all 
respondents  to  contact  the  case  analyst 
immediately  if  they  have  any  questions 
regarding  the  selection  of  similar 
merchani^se,  Hoogovens  never 
contacted  us  with  its  alleged  confusion. 

The  Court  of  International  Trade  has 
heard  numerous  challenges  to  model 
matching  methodologies  selected  by  the 
Department,  most  recently  in  United 
Engineering  S'  Forging  v.  United  States. 
779  F.Supp.  1375  (CTT  1991).  In  that 
case  the  cotut  reiterated  its  position  in 
prior  cases,  stating: 

It  is  of  particular  importance  that  the 
administering  agency  itself  make  the  required 
determination  of  what  constitutes  most 
similar  merchandise  *  *  *  considering  that 
the  issue  may  be  a  complex  one  on  which 
reasonable  minds  could  differ  *  *  *.  Itis 
the  administering  agency  rather  than  an 
interested  party  that  should  make  the 
determination  as  to  what  “similar” 
characteristics  are  of  the  most  significance. 
Additionally,  It  is  hard  to  imagine  that  a 
foreign  manu&chuer,  given  the  opportimity 
of  selecting  what  constitutes  similar 
merchandise,  and  assuming  that  there  exists 
more  than  one  product  from  which  a  choice 
can  be  made,  would  not  make  the  choice  of 
merchandise  most  advantageous  to  itself. 

Id.,  at  1381  (citation  omitted).  The 
issues  raised  by  Hoogovens.  as  well  as 
other  interested  parties,  were 
considered  in  detail  when  we  devised 
our  matching  methodology  for  these 
investigations.  In  fact,  as  noted  by 
petitioners,  we  selected  all  matching 
criteria,  including  width  and  thickness, 
and  marshalled  those  criteria  into  a 
hierarchy  only  after  consultation  with 
the  petitioners  in  all  the  current  steel 
investigations,  with  industry  experts, 
and  after  taking  into  consideration 
conunents  from  interested  parties. 
Hoogovms  has  not  persuaded  us  that 
we  should  now  discard  those 
considered  efforts,  and  revise  oiu 
matching  methodology. 

Comment  4:  Petiticmers  argue  that 
Hoogovens  has  systematically 
misreported  a  model  matching  product 
characteristic  (tolerance)  for  home 
market  and  U.S.  sales,  and  that  frnr  all 
such  sales  we  should  use,  as  best 
information  available  (BIA),  pursuant  to 
section  776(c)  of  the  Act,  the 
assumption  that  all  affected  home 
market  sales  have  regular  tolerances  and 
all  affected  U.S.  sales  have  tight 
tolerances.  Further,  petitioners  argue 
that  we  should  ad|ust  the  diftner 
calculations  for  all  affected  sales  so  that 
they  reflect  these  assumptions. 

Hoogovens  argues  that  the  correct 
tolerance  information  is  on  the  record 


and  that  it  should  be  used  in  the  final 
determinations. 

Department’s  Position:  At  the 
conunencement  of  verification. 
Hoogovens  stated  that  it  had  erred  in  its 
reporting  of  four  product  matching 
criteria  for  certain  sales  in  thefrome 
market  and  purchase  price  databases  for 
both  classes  or  kinds  of  merchandise. 
Hoogovens  concurrently  submitted 
information  correcting  these  errors, 
including  tolerance.  However,  some  of 
the  errors  noted  by  Hoogovens,  if 
corrected,  would  establish  new  products 
and,  consequently,  entirely  new  product 
concordances  for  each  class  or  kind  of 
merchandise.  Because  of  this  revised 
product  matching,  we  cannot  properly 
incorporate  these  sales  into  our  margin 
calculations  using  the  concordances  on 
the  record  in  these  proceedings. 

Because  of  these  and  other  mfficulties 
with  product  concordances  submitted 
by  respondents  in  various  of  the  steel 
investigations  currently  being 
conducted  by  the  Department,  we  have 
decided  not  to  accept  any  corrections  to 
the  product  concordances  submitted 
previous  to  our  verifications  in  these 
cases. 

The  bases  for  this  decision  are  as 
follows:  First,  the  Department  gave  all 
responding  parties  in  these  steel  cases 
the  opportunity  to  submit  any  new 
correcting  information,  including 
product  concordances,  to  the 
Department  prior  to  all  verifications. 

This  submissicm  was  due  on  or  before 
December  21, 1992;  a  date  early  enough 
in  the  proceedings  to  allow  case 
analysts  and  other  interested  parties 
(with  access  to  such  information)  time 
to  review  the  submissions  prior  to 
verification.  Second,  there  would  be  an 
extreme  burden  placed  on  the 
Department  if  we  were  mther  to  attempt 
to  correct  the  myriad  errors  in  the 
various  product  concordances  on  the 
records  in  these  cases,  or,  were  we  to 
allow  submission  of  yet  another 
concordance,  in  checking  corrections  to 
these  concordances.  Finally,  this 
decision  provides  the  most  even-handed 
treatment  to  all  respondmts  in  these 
cases.  Consequently,  because  of  the 
complexity  of  these  steel  investigations, 
and  because  the  errors  in  Hoogovens’ 
reporting  of  product  characteristics  are 
limited  in  nature,  we  will  use,  as  BIA, 
the  weighted-average  of  the  calculated 
positive  dumping  margins  in  each  class 
or  kind  of  merchandise. 

Comment  5:  Both  Hoogovens  and 
petitioners  argue  that  the  Department 
must  discard  its  former  practice, 
utilized  in  the  preliminary 
determinations,  of  making  a 
circumstance-of-sale  adjustment  to  FMV 
for  foreign  value  added  taxes  (VAT), 


citing  Zenith  Electronic  Cor p.  v.  United 
States.  No.  92-1043  (CAFC  March  19. 
1993)  [Zenith).  Additionally,  both 
parties  indicate  that  they  support  the 
methodology  announced  by  the 
Department  in  response  to  that  decision 
(see  Gray  Portland  Cement  and  Clinker 
from  Mexico;  Final  Results  of 
Antidumping  Administrative  Review, 

58  FR  25803  (April  28, 1993)  (Cement 
from  Mexico).  Petitioners,  however, 
claim  that  we  cannot  use  that 
methodology  here  because  Hoogovens 
has  reported  its  home  market  prices  net 
of  the  Dutch  VAT  tax,  and  so  the 
administrative  record  does  not  contain 
the  information  required  for  its 
application.  Petitioners  also  stated  (in 
the  table  of  contents  to  their  case  brief) 
that  we  should  measure  the  extent  of 
pass  through  to  home  market  customers 
of  these  taxes. 

Department’s  Position:  We  agree  that 
we  must  follow  the  Court’s  instructions 
in  Zenith  (see  the  “United  States  Price” 
section,  above).  However,  we  disagree 
with  petitioners’  claim  that  we  cannot 
utilize  the  Cement  from  Mexico 
methodology  in  our  final 
determinations.  Since  the  Dutch  VAT 
rate  is  on  the  administrative  record,  we 
have  the  information  required  to 
calculate  the  VAT,  and  have  done  so. 
Additionally,  regarding  the 
measurement  of  tax  pass  through,  in 
applying  the  Cement  from  Mexico 
methodology  we  imposed  no  limitation 
on  consumption  taxes  added  to  USP, 
based  on  the  incidence  of  such  taxes  in 
the  home  market,  because  the  statute 
recmires  no  such  limitation.  We  are  not 
following  Zenith  v.  United  States,  613 
F.Supp.  1382  (Crr  1986),  appeal 
dismissed.  875  F.2d  291  (CAFC  1989), 
and  its  progeny  with  respect  to  this 
issue,  because  we  do  not  agree  with  that 
decision  and  have  appealed  this  issue  to 
the  Court  of  Appeals  for  the  Federal 
Circuit  in  Daewoo  v.  United  States,  Fed. 
Cir.  Nos.  92-1558-62.  The  Court  of 
International  Trade  has  upheld  our 
position  that  the  statute  does  not  require 
a  measurement  of  “tax  pass-through”  in 
Federal-Mogul  Corp.  v.  United  States, 
Slip  Op.  93-17  (OT  Feb.  4. 1993). 

Comment  6:  Hoogovens  argues  that 
the  Department  err^  in  refusing  to  treat 
home  market  sales  to  automotive 
customers  as  a  distinct  level  of  trade,  as 
regards  sales  to  non-automotive 
customers.  Hoogovens  argues  that  sales 
to  its  automotive  end-users  are  a 
separate  level  of  trade  because:  (1)  It  has 
a  unique  sales  force  for  automotive 
customers  who.  unlike  all  other  sales 
groups,  sell  more  than  one  type  of  steel 
product  (cold-rolled,  hot-rolled  and 
galvaniz^  steels);  (2)  sales  to 
automotive  customers  are  based  on 
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unique  agreements  characterized  by 
longer  terms,  and  provisions  for  just-in- 
time  delivery,  tighter  tolerance  levels 
and  an  electronic  order-entry  system; 
and  (3)  it  participates  in  “simultaneous 
engineering”  projects  with  its 
automotive  customers.  Hoogovens  cites, 
inter  alia,  Final  Results  of  Sales  at  Less 
Than  Fair  Value;  Limousines  from 
Canada,  55  FR  11036  (March  26, 1990) 
(Limousines),  as  support  of  their 
ar^ment. 

Petitioners  respond  that  the 
Department  should  continue  to  treat  all 
home  market  end-user  sales  as  a  single 
level  of  trade.  Petitioners  argue  that  in 
Limousines,  the  Department  relied  upon 
the  fact  that  the  respondent  had 
demonstrated  that  these  customers 
purchased  in  larger  quantities,  at  lower 
prices,  emd  required  different  sales 
resovirces.  Petitioners  claim  that 
Hoogovens  has,  at  least,  totally  failed  to 
demonstrate  significant  differences  in 
selling  expenses  for  its  automotive 
customers. 

Department’s  Position:  We  agree  with 
petitioners.  While  Hoogovens  has 
demonstrated,  to  some  extent,  that  sales 
to  automotive  end-users  are  conducted 
differently  than  sales  to  other  end-users, 
Hoogovens  has  not  correlated 
differences  in  selling  expenses  as 
regards  these  sales  versus  non¬ 
automotive  sales,  nor  has  Hoogovens 
provided  support  for  differences  in 
pricing  between  these  types  of 
customers,  as  discussed  in  Import 
Administration  Policy  Bulletin,  92-1, 
and  as  was  demonstrated  by  the 
respondent  in  Limousines. 
Consequently,  we  will  continue  to  treat 
all  end-user  sales  as  a  single  level  of 
trade. 

Comment  7:  Hoogovens  argues  that 
the  Department’s  selection  of  BIA  for 
the  preliminary  determinations  did  not 
follow  the  BIA  selection  methodology 
stated  in  Section  B  of  the  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Argentina,  58  FR  7066  (February 
4, 1993).  Specifically,  Hoogovens  argues 
that  the  Department’s  use  of  margins 
derived  from  the  comparison  of  U.S. 
sales  of  seconds  quality  merchandise  to 
home  market  sales  of  prime 
merchandise  violated  the  proviso  in 
Section  B  that  BIA  would  be  “*  *  *  the 
highest  non-aberrational  calculated 
margin  *  *  Hoogovens  argues  that 
margins  derived  from  seconds-to-prime 
comparisons  are  inherently  aberrational 
because  they  are  substantially  higher 
than  margins  derived  from  prime-to- 
prime  comparisons,  and  because  they 
occupy  an  extreme  percentile  of  all 
calculated  margins. 


Department’s  Position:  As  discussed 
in  Comment  2  above,  for  the  final 
determinations  we  have  excluded 
Hoogovens’  sales  of  seconds  quality 
merchandise  ftnm  our  analysis. 
Therefore,  Hoogovens’  argument  is 
moot. 

Comment  8:  Hoogovens  argues  that 
the  Department  should  include  in  its 
final  determinations  unreported  ESP 
sales  by  two  of  its  U.S.  affiliates.  These 
sales  were  first  brought  to  the 
Department’s  attention  at  the  beginning 
of  the  U.S.  verifications.  Hoogovens 
argues  that  they  discovered  the 
unreported  sales  while  preparing  for 
verification,  and  that  the  s^es  went 
unreported  because  of  oversights  which 
occurred  during  the  press  of  preparing 
questionnaire  responses.  Hoogovens 
also  argues  that  no  statutory  or 
regulatory  provision  prohibits  the 
Depeirtment  from  accepting  and  using 
these  sales  data.  Finally,  Hoogovens 
claims  that  accepting  reporting  of  these 
sales  would  not  create  an  additional 
burden  on  the  Department,  and  the  fact 
that,  if  accepted,  they  would  be 
unverified  does  not  prohibit  their  use  in 
our  determinations,  citing,  inter  alia, 
Monsanto  Co.  v.  United  States,  698  F. 
Supp.  275,  281  (OT  1988)  (Monsanto). 

Petitioners  argue  that  the  Department 
should  not  accept  reporting  of  these 
sales  because  Hoogovens  has  failed  to 
fully  respond  to  our  questionnaires,  and 
because  it  is  against  Department  policy 
to  allow  Hoogovens  to  “reconstruct  its 
response  after  the  prehminary 
determination.”  Further,  petitioners 
argue  that  we  are  authorized  to  use  BIA 
for  these  sales. 

Department’s  Position:  We  agree  with 
petitioners.  'These  unreported  sales 
amoimt  to  a  significant  portion  of  the 
respective  U.S.  affifiate’s  POI  sales  of 
subject  merchandise.  The  late 
submission  of  this  information  left  no 
opportunity  to  analyze  the  sales 
reporting  and  provide  deficiency 
questions,  and  no  opportunity  for 
petitioners  to  analyze  and  comment  on 
these  sales.  In  addiossing  this  issue 
previously,  we  have  stated: 

"The  untimely  submission  of  key 
information  only  days  before,  during,  and 
after  the  verification  precluded  the 
Department  fiom  conducting  a  reasonable 
and  thorough  analysis  of  this  information 
prior  to  the  verification,  just  as  petitioners 
were  unable  to  comment  on  the  new 
responses.  *  •  *  It  is  the  responsibility  of 
respondents  to  provide  an  accurate  and 
complete  response  prior  to  the  preliminary 
determination  and  verification  so  that  the 
Department  may  fully  analyze  the  response 
and  other  parties  may  comment  on  it  The 
purpose  of  verification  is  to  establish  the 
acoiracy  of  a  response  rather  than  to 
reconstruct  the  information  to  fit  the 


requirements  of  the  Department”  (Emphasis 
added,  citation  omitted.) 

Final  Results  of  Sales  at  Less  'Than 
Fair  Value;  Light-Walled  Welded 
Rectangular  Carbon  Steel  Tubing  from 
Argentina,  54  FR  13913  (April  6, 1989). 
Further,  Hoogovens’  reference  to 
decisions  of  the  Court  of  International 
Trade  is  of  no  assistance.  'These  cases 
dealt  with  the  standard  of  analysis  to  be 
used  in  verifications,  and  whe^er  the 
Department  is  required  to  verify 
information  used  in  our  various 
investigative  proceedings;  neither  of 
which  is  in  dispute  here.  Consequently, 
pursuant  to  section  776(c)  of  the  Act,  wo 
will  use,  as  BIA,  the  higher  of:  (a)  'The 
highest  non-aberrant  transaction  margin 
calculated  for  that  firm  from  the  sales  of 
the  same  class  or  kind  of  merchandise 
where  we  were  able  to  calculate  a 
margin  or,  (b)  the  average  petition  rate 
for  ^e  same  class  or  kind  of 
merchandise  from  the  same  cormtry  of 
origin. 

Comment  9:  Hoogovens  argues  that 
our  comparison  of  weight-averaged 
FMV’s  to  sales-spedfic  USP  is 
unsupported  by  the  Act  because  it 
produces  xmrepresentative  margins. 
Citing  section  777A(a)  of  the  Act, 
Hoogovens  claims  that  we  may  average 
only  when  to  do  so  produces  more 
representative  margins,  and  that  that 
section  authorizes  the  Department  to 
weight-average  USP.  Hoogovens 
concludes  that  we  must,  ^erefore,  also 
weight-average  USP. 

Petitioners  respond  that,  pursuant  to 
section  777 A  and  administrative 
precedent,  the  Department  averages  USP 
only  where  the  volume  of  sales  and/or 
adjustments  being  examined  is 
overwhelming.  Further,  petitioners 
argue  that  the  Department  has  only 
averaged  USP  in  investigations  if  die 
subject  merchandise  is  a  perishable 
product,  and  then  only  if  the  exporters 
can  show  that  they  have  no  control  over 
the  prices  at  which  the  merchandise  is 
sold  in  the  United  States,  citing  Final 
Results  of  Sales  at  Less  Than  Fair  Value; 
Certain  Fresh  Cut  Flowers  from 
Ecuador,  52  FR  2128  (Jan.  20, 1987). 

Department’s  Position:  We  agree  with 
petitioners.  We  have  previously  rejected 
this  argument  with  regard  to 
antidumping  investigations,  see  Final 
Results  of  Sales  at  Less  'Than  Fair  Value; 
Certain  Iron  Construction  Castings  frnm 
Canada.  51  FR  2412  (Jan.  16. 1986),  and 
the  Court  of  International  'Trade  has 
recently  upheld  this  position,  stating: 

"(Plaintiffsl  claim  •  *  *  that  since 
Commerce  averaged  [FMV]  then  it  also 
should  have  averaged  (USP).  The  statute 
*  •  •  gives  no  indication  that  Conunerce 
must  average  both  sides  of  the  equation.” 
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Koyo  SeUm  Co.  Ltd.,  et  (d.  v.  United 
States,  Slip  Op.  93-87,  at  5  June  1, 
1993).  Since  we  are  not  required  by  the 
Act  to  use  weight-averaged  USP 
whenever  we  weight-average  FMV,.and 
since  Hoogovens  has  provided  no 
evidence  that  our  comparisons  lead  to 
inaccuracies,  we  will  continue  to 
compare  weight-average  KMlTs  to  sale- 
specific  USP. 

Comment  JO:  Petitioners  argue  that 
we  must  not  adjust  the  sales  price  on 
certain  home  market  sales  because  of 
post-sale  price  adjustments  discovered 
at  verification.  Petitioners  argue  that  the 
post-sale  adjustment  is  in  fact  a  rebate, 
and  that  the  circumstances  under  which 
the  price  adjustment  occurred  do  not 
meet  the  Department’s  criteria  for 
allowing  adjustments  for  price  rebates. 

Hoogovens  responds  that,  despite  the 
fact  that  the  internal  document  which 
shows  that  this  adjustment  occurred 
calls  it  a  “rebate,”  it  is  not  considered 
a  rebate,  as  defined  by  the  Department 
in  the  antidumping  questionnaire. 
Hoogovens  claims  that,  therefore,  our 
criteria  for  identifying  rebates  is  not 
relevant.  Hoogovens  claims  that  this 
price  adjustment  arose  from  post-sale 
negotiations  with  the  buyer,  and  that  the 
Department  has  allowed  similar  price 
adjustments  in  previous  cases,  citing 
inter  alia.  Final  Results  of 
Administrative  Review;  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France.  57  FR  28360,  28401  (June  24. 
1992)  (AFB’s  from  France). 

Department's  Position:  We  agree  with 
Hoogovens.  Hoogovens  documented  the 
disputed  adjustment,  and  explained  that 
it  arose  from  a  request  by  the  customer 
that  Hoogovens  revise  its  prices  on  past 
sales.  We  verified  that  a  price 
adjustment  had  in  fact  been  granted, 
and  we  have  previously  allowed 
adjustments  to  reported  prices  under 
these  circumstances  (see,  e.g.,  AFB's 
from  France). 

Comment  1 1:  Petitioners  contend  that 
Hoogovens’  submitted  general  and 
administrative  (G&A)  expense  should  be 
adjusted  to  include  reorganization  costs 
reflected  in  Hoogovens*  1992  financial 
statement.  Further,  petitioners  argue 
that  because  Hoogovens  failed  to 
provide  the  Department  with  any 
information  regarding  the  breakdown  of 
these  restructuring  costs  by  division,  the 
Department  should  either  allocate  the 
expense  based  on  cost  of  sales  for  each 
division,  or,  alternatively,  allocate  75 
percent  of  this  expense  to  the  steel 
division. 

Hoogovens  argues  that  it  based  its 
calculatim  of  G&A  expense  on  the  1991 
audited  financial  statements  to  conform 
to  the  Department’s  longstanding 


practice  of  requiring  use  of  full-year 
financial  statements  in  order  to  capture 
year-end  accruals.  Hoogovens  former 
argues  that  the  1992  restructuring 
charge  does  not  relate  to  expenses 
incurred  during  the  POL 
Department's  Position:  We  agree  with 
petitioners  that  the  1992  financial 
statement  should  be  used  in  our 
analysis.  We  calculate  G&A  expenses 
based  on  the  audited  annual  financial 
statements  which  most  closely 
correspond  to  the  POL  This  practice 
captures  seasonal  fluctuations  and  year- 
end  adjustments.  If  such  financial 
statements  are  not  available,  the 
Department  has  relied  on  financial 
statements  from  the  fiscal  year  prior  to 
the  POI,  when  such  statements  provide 
a  reasonable  approximation  of  the 
company’s  current  financial  position.  In 
this  case,  Hoogovens’  1992  financial 
statements  (which  covers  the  POI) 
became  available  before  our  final 
determinations.  Further,  there  are 
material  differences  between  the  1992 
and  the  1991  financial  statements. 
Consequently,  we  will  use  the  1992 
financial  statements  for  our  final 
determinations. 

Regarding  Hoogovens’  argument  that 
the  restructuring  costs  indicated  in  the 
1992  financial  statement  do  not  relate  to 
expenses  incurred  during  the  POL  we 
disagree.  Netherlands’  generally 
accepted  accounting  principles  (GAAP) 
requires  Hoogovens  to  recognize  the 
entire  expense  in  1992.  Like  U.S.  GAAP, 
an  estimated  loss  from  a  contingency 
shall  be  charged  to  income  if  assets  nave 
been  impair^  or  a  liability  has  been 
incurred,  and  the  amount  can  be 
reasonably  estimated.  Further, 
Hoogovens*'  submitted  G&A  calculations 
(based  on  Hs  1991  financial  statements) 
included  restructuring  costs  expensed 
in  fiscal  1991.  Restructuring  costs  in  the 
steel  industry  are  usual  costs  which  are 
frequently  incurred.  Therefore,  the 
classification  of  restructuring  costs  as 
“extraordinary”  on  the  finemcial 
statements  is  not  relevant  to  the 
Department’s  determination.  Finally, 
according  to  the  1992  financial 
statement,  Hoogovens’  restructuring 
costs  included  expenses  related  to  the 
steel  division,  as  well  as  other  units  of 
its  operations.  Therefore,  we  have 
allocated  the  restructuring  expense  by 
cost  of  goods  sold  by  the  consolidated 
company. 

Comment  12:  Petitioners  contend  that 
the  Department  mxist  recalculate 
Hoogovens’  reported  interest  expense 
using  amounts  identified  in  the  steel 
division’s  1991  profit  and  loss 
statement.  Hoogovens  cites  the 
Department’s  questionnaire  which  states 
that  “interest  expjense  should  be  derived 


from  the  total  borrowing  costs  incurred 
by  the  consolidated  group  companies.” 
Hoogovens  argues  tl^  it  calculated  its 
interest  charge  based  on  the  net  interest 
expense  of  the  consolidated  Hoogovens 
Groep. 

Department's  Position:  We  agree  with 
the  methodology  Hoogovens  used  in  the 
interest  expenses  calculation.  However, 
we  have  recalculated  interest  expenses 
using  results  taken  from  the  1992 
financial  statement,  rather  than  the  1991 
information. 

Comment  13:  Petitioners  argue  that 
Hoogovens’  reported  inland  freight  for 
certain  home  market  sales,  which  was 
discovered  at  verification  to  have  been 
incorrectly  reported,  should  be 
corrected  by  using,  as  BLA,  the  lowest 
reported  home  market  inland  freight 
values.  Hoogovens  argues  that  since  we 
have  the  correct  information  on  the 
record  and  that  that  information  has 
been  verified,  we  should  not  use  BIA  for 
this  expense. 

Department's  Position:  We  agree  with 
Hoogovens.  We  verified  the  actual 
shipment  charges  for  each  of  the  sales 
at  issue,  and  have  the  correct  charges  on 
the  record.  Consequently,  we  will  use 
these  data  in  our  final  determinations. 

Comment  14:  Petitioners  argue  that 
Hoogovens’  reported  packing  expenses 
are  based  upon  an  improper,  imverified 
methodology.  Petitioners  claim  that  the 
Department  should  either  deny  any 
adjustment  for  home  market  packing 
costs  or,  in  the  alternative,  use,  as  BIA, 
the  minimum  reported  cost  for  each 
class  or  kind  of  merchandise. 

Hoogovens  responds  that  it  has 
consistently  relied  upon  the  same 
calculation  methodology  in  its  reporting 
of  packing  costs  to  the  Department,  that 
the  methodology  is  used  in  its  standard 
record-keeping  and,  that  the  Department 
verified  the  methodology. 

Department's  Position:  We  agree  with 
Hoogovens.  We  believe  Hoogovens’ 
methodology  for  adjusting  standard 
packing  costs,  which  is  based  upon 
variances  in  the  form  of  packing  and  the 
bundled  wei^t  of  the  shipped  product, 
is  reasonable.  We  also  note  that  this 
methodology  is  utilized  in  Hoogovens’ 
normal  record  keeping  system.  Under 
these  circumstances,  we  generally 
accept  a  respondent’s  methodology  (see 
Television  ^ceivers.  Monochrome  and 
Color,  from  Japan;  Final  Results  of 
Antidumping  Administrative  Review, 

54  FR  13917  (April  6. 1989)).  Moreover 
the  methodology  was  verified. 
Additionally,  to  account  for  the  slight 
deviations  of  actual  costs  versus 
standard  costs  observed  at  verification, 
we  have  adjusted  the  reported  packing 
expenses  by  the  amount  of  the  deviation 
to  reflect  the  actual  cost  experience 
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during  the  POI.  Further,  we  will  also 
use  the  verified  revisions  to  packing 
costs  provided  by  Hoogovens  at 
verification. 

Comment  15:  Petitioners  argue  that 
Hoogovens  systematically  overstated  its 
home  market  indirect  selling  expenses 
by  the  amount  of  the  ratio  of  net  prices 
to  gross  prices.  These  expenses  were 
calculate  based  upon  net  prices,  but 
the  reported  indirect  selling  expense 
factor  was  derived  on  a  gross-price 
basis.  Petitioners  argue  that  unless  these 
expenses  can  be  recalculated  as  a 
percentage  of  total  sales,  we  should 
make  no  adjustment  to  home  market 
sales  for  indirect  selling  expenses. 

Hoogovens  responds  that  it  used  the 
same  methodology  for  calculation  of 
indirect  selling  expenses  for  both  its- 
reported  home  market  sales  and  its 
reported  ESP  sales,  and  so  any  improper 
downward  adjustment  to  home  market 
prices  occurs  in  the  same  adjustment  to 
U.S.  prices  for  ESP  sales. 

Department’s  Position:  V/e  agree  with 
petitioners,  in  part.  We  noted  Ae 
differing  basis  for  calculation  and 
allocation  of  these  expenses  at 
verification.  For  the  final 
determinations  we  have  recalculated 
Hoogovens’  indirect  selling  expenses 
factor  for  both  markets  by  deducting, 
where  appropriate,  discoimts,  rebates, 
freight  charges  and  credit  charges.  We 
will  continue  to  deduct  indirect  selling 
expenses  from  both  home  market  and 
ESP  sales. 

Comment  16:  Petitioners  argue  that 
the  Department  should  not  include 
Hoogovens'  reported  weight-averaged 
home  market  inventory  carrying  costs  in 
Hoogovens’  home  market  indirect 
selling  expenses  factor,  should  the 
Department  decide  to  allow  a  home 
market  adjustment  for  indirect  selling 
expenses  (see  Comment  15).  Petitioners 
claim  the  inventory  carrying  costs 
calculation  relies  upon  an  incorrect  time 
period.  Additionally,  petitioners  argue 
that  Hoogovens  does  not  in  fact  incur 
any  inventory  carrying  costs  because  it 
produces  products  to  order,  and  so 
allegedly  products  are  never  placed  in 
inventory. 

Hoogovens  responds  that  its  inventory 
carrying  costs  calculations  are  correct, 
and,  further,  rejects  petitioners’ 
argument  that  it  incurs  no  inventory 
carrying  costs  on  its  home  market  sales- 
to-order,  stating  that  these  products  do 
remain  in  its  possession  for  some  time 
before  they  are  shipp^  to  the  customer. 

Department’s  Position:  We  agree  with 
Hoogovens.  The  correct  period  for 
inventory  carrying  costs  runs  from  the 
time  the  nxaterial  is  produced  to  the 
time  of  shipment  to  the  first  unrelated 
customer,  see  Final  Determination  of 


Sales  at  Less  Than  Fair  Value;  Certain 
Internal  Combustion  Forklift  Trucks 
from  Japan,  53  FR 12552  (April  15, 

1988).  Further,  we  verified  Aat  these 
products  remain  in  Hoogovens’ 
possession  for  some  time  after  they  are 
produced  and  so  petitioners’  claim  that 
Hoogovens  incurs  no  inventory  carrying 
costs  on  its  sales  because  it  produces  to 
order  is  incorrect.  Consequently,  we 
will  continue  using  Hoogovens’ 
reported  inventory  carrying  costs,  as 
corrected  in  Hoogovens’  F^ruary  24, 
1993  submission. 

Comment  17:  Petitioners  argue  that 
the  Department  should  not  accept 
Hoogovens’  recalculation  of  home 
market  credit  expenses  because  this 
recalculation  excluded  certain  loans  not 
denominated  in  the  home  market 
currency. 

Hoogovens  responds  that  it  performed 
the  recalculation  (removing  non-Guilder 
denominated  loans)  at  the  specific 
request  of  the  Department  and  that  it  is 
the  Department’s  standard  practice  to 
base  home  market  interest  rate 
calculations  on  loans  denominated  in 
the  home  meirket  currency. 

Department’s  Position:  We  agree  with 
Hoogovens.  We  have  verified 
Hoogovens’  interest  rate  calculations, 
whi^  are  based  on  loans  denominated 
in  the  home  market  currency.  Moreover, 
our  usual  practice  is  to  base  home 
market  credit  calciilations  on  loans 
denominated  in  the  home  market 
currency,  see,  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Valx^; 

Circular  Welded  Non-Alloy  Steel  Pipe 
from  Mexico,  57  FR  42953  (Sept  17, 
1992),  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value: 

Acetylsalicyclic  Acid  (Aspirin)  From 
Turkey,  52  FR  24492  (July  1. 1987). 

Comment  18:  Petitioners  argue  that 
Hoogovens’  direct  and  indirect  selling 
expense  factors  are  incorrect  because 
they  are  not  based  on  1991  figures. 
Hoogovens  responds  that  these  factors 
were  reported  as  directed  by  the 
Department,  on  an  actual  basis  for  the 
POI. 

Department’s  Position:  We  agree  with 
Hoogovens.  We  request  that  respondents 
calculate  actual  selling  expenses,  based 
upon  the  POI.  Hoogovens  calculated  its 
selling  expenses  factors  pursuant  to  our 
instructions. 

Continuation  of  Suspension  of 
Liquidaticm 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  hot-  and  ootd-roUed  steel  from 
the  Netherlands  that  are  entered,  or 
withdrawn  fit>m  warehouse,  for 
consumption  on  or  after  February  4, 
1993,  the  date  of  publication  of  our 


preliminary  determinations  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
these  investigations  exceeds  the  U.S. 
price,  as  shown  below.  This  suspension 
of  liquidation  will  remain  inefiect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/manufacturer/exporter 

Weighted- 
average 
margin  per¬ 
cental 

Hot-Rdted  Carbon  Steel  Flat  j 
Products: 

MnngnwAns  . . . . .  ! 

!  30.70 

AM  Others . . . . . 

30.70 

Cokj-RoUed  Carbon  Steel  Flat 
Products: 

Hoogovens . . . 

All  r>1tMr!i  . 

20.09 

20.09 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  FTC  of  our 
determination. 

Notificaticm  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determinaticHi  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-15623  Filed  7-«-93;  8:45  ami 
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Final  Determination 

We  determine  that  imports  of  certain 
cut-to-length  carbon  steel  plate  (steel 

{date)  from  Poland  are  being,  or  are 
ikely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  735  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  The  estimated 
margin  is  shown  in  the  “Suspension  of 
Liquidation”  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  on  January  26, 1993 
(58  FR  7100,  February  4, 1993),  the 
following  events  have  occurred: 

On  February  16, 1993,  petitioners 
requested  that  a  public  hearing  be  held. 
On  March  12, 1993,  petitioners  alleged 
that  critical  circumstances  exist  wiA 
respect  to  imports  of  steel  plate  from 
Poland. 

We  conducted  verification  of  PHZ 
Stalexport's  (Stalexport)  sales 
questionnaire  response  and  Huta 
Czestochowa’s  (Czestochowa)  sales  and 
factors  of  production  information  in 
March  1993.  These  companies 
accoiinted  for  all  exports  of  steel  plate 
from  Poland  to  the  United  States  during 
the  period  of  investigation.  Because  it 
accoimted  for  a  very  limited  share  of 
production,  we  did  not  verify  the 
response  of  Huta  Batory  (Batory),  one  of 
two  Polish  factories  producing  the  steel 
plate  exported  to  the  United  States. 

We  issued  an  affirmative  preliminary 
determination  of  critical  circumstances 
on  April  12, 1993  (58  FR  21143;  April 
19, 1993).  On  April  14, 1993,  we 
requested  that  respondent  provide 
monthly  shipment  information  for 
purposes  of  conducting  our  critical 
circumstances  analysis.  We  received 
respondent’s  shipment  information  on 
April  20, 1993. 

Petitioners  and  respondent  submitted 
case  briefs  and  rebuttal  briefs  on  May  3 
and  6, 1993,  respectively.  A  public 
hearing  was  held  on  May  10, 1993. 

A  draft  suspension  agreement  was 
initialed  on  May  21, 1993.  No 
suspension  agreement  was  subsequently 
signed. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  constitutes  a  single  “class 
or  kind”  of  merchandise:  Certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  ’Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (Argentine 
Steel),  which  is  being  published 
concurrently  with  this  notice. 


Period  of  Investigation 
The  period  of  investigation  (POI)  is 
January  1  through  June  30, 1992. 

Revocation  of  Poland’s  Nonmarket 
Economy  Country  Status 

A.  Summary 

In  all  past  antidumping  duty 
investigations  involving  Poland,  the 
Department  has  classified  it  as  a 
nonmarket  economy  (NME)  cormtry, 
and,  in  accordance  with  section 
771(18)(C)  of  the  Act,  Poland’s 
classification  as  an  NME  covmtry 
remains  in  effect  imtil  revoked.  As 
discussed  at  the  preliminary 
determination,  the  Government  of 
Poland  (GOP)  and  respondent  have 
requested,  on  the  basis  of  recent  and 
ongoing  economic  reforms,  that  the 
Department  revoke  Poland’s  status  as  an 
NME  coxintry  imder  the  U.S. 
antidumping  law.  The  Department  has 
now  determined  that  Poland’s  NME 
country  status  shall  be  revoked, 
effective  retroactive  to  January  1, 1992 
(the  beginning  of  the  POI). 

B.  Argument 

The  GOP  and  respondent  maintain 
that  Poland’s  NME  coimtry  status 
should  be  revoked  for  the  following 
reasons:  (1)  The  zloty  is  convertible  into 
other  currencies,  including  the  U.S. 
dollar.  (2)  In  1989,  Poland  adopted  a 
trade  imion  law  giving  employees  the 
right  to  create  and  associate  in  trade 
vmions  according  to  their  needs  and 
wishes.  Wages  and  work  conditions  are 
subject  to  collective  bargaining  between 
the  management  of  PoUsh  enterprises 
and  union  representatives.  (3)  Poland 
has  a  long  history  of  permitting  foreign 
direct  investment.  The  current  statute  is 
the  Foreign  Investment  Act  of  1991, 
which  guarantees  compensation  in  the 
event  of  expropriation  and  allows  full 
repatriation  of  profits,  dividends,  and 
capital  gains.  (4)  Under  Polish  law,  the 
management  of  State-owned  enterprises 
makes  independent  decisions  in  all 
business  matters  and  organizes  the 
enterprise’s  activity  without  government 
interference,  to  the  extent  audiorized  to 
do  so  by  the  company’s  statute  (articles 
of  incorporation).  (5)  Poland  has 
eliminated  price  controls  on  virtually  all 
producer  and  consumer  goods,  with  the 
exception  of  some  basic  goods  and 
services,  e.g.,  certain  foods,  gas  and 
electricity,  (6)  There  are  no  restrictions 
on  exports,  except  for  weapons,  goods 
in  short  supply,  and  products  that  have 
potential  military  use.  (7)  In  1990, 
Poland  adopted  an  antimonopoly  law 
that  applies  to  all  companies  doing 
business  in  Poland.  The  aim  of  this  law 
is  to  create  conditions  under  which  fair 


competition  can  be  ensured.  (8)  Poland 
has  a  seourities  exchange,  which  is 
regulated  by  the  Public  Trading  and 
Securities  Act  of  1991.  There  are  no 
formal  limits  on  the  purchase  of  shares 
by  foreigners.  However,  if  a  foreigner 
intends  to  buy  more  than  33  percent  of 
one  company,  the  investor  must  notify 
the  Securities  Commission,  which  may 
block  the  transaction.  (9)  Poland’s 
Customs  Law  of  1989  is  enforced  in 
accordance  with  the  GATT  Customs 
Valuation  Code.  The  Customs  law  also 
introduces  antidumping  rules  that 
follow  the  GATT  Antidumping  Code. 

C.  Statutory  Reference 

Section  771(18)  of  the  Act,  governs 
NME  country  determinations  under  the 
U.S.  Antidumping  law.  Section 
771(18)(A)  reads: 

In  General. — ^The  term  "nonmarket 
economy  coimtry”  means  any  foreign 
country  that  the  administering  authority 
determines  does  not  operate  on  market 
principles  of  cost  or  pricing  structures,  so 
that  sales  of  merchandise  in  such  country  do 
not  reflect  the  fair  value  of  the  merchandise. 

Section  771(18)(B)  continues  with: 

Factors  To  Be  Considered. — In  making 
determinations  under  subparagraph  (A)  the 
administering  authority  shall  take  into 
account — 

(i)  the  extent  to  which  the  currency  of  the 
foreign  coimtry  is  convertible  into  the 
currency  of  other  countries, 

(ii)  the  extent  to  which  wage  rates  in  the 
foreign  country  are  determined  by  free 
bargaining  between  labor  and  management, 

(iii)  the  extent  to  which  joint  ventures  or 
other  investments  by  firms  of  other  countries 
are  permitted  in  the  foreign  country, 

(iv)  the  extent  of  government  ownership  or 
control  of  the  means  of  production, 

(v)  the  extent  of  government  control  over 
the  allocation  of  resources  and  over  the  price 
and  output  decisions  of  enterprises,  and 

(vi)  such  other  factors  as  the  administering 
authority  considers  appropriate. 

D.  Analysis 

The  Department  has  considered  these 
statutory  factors  in  light  of  Poland’s 
economic  reforms  and  has  determined, 
on  the  basis  of  information  submitted  by 
respondent  and  petitioners  in  this 
proceeding,  verification  findings,  and 
reports  and  studies  of  Poland’s  reforms 
generated  by  other  institutions  and  U.S. 
Government  agencies,  that  Poland  is  no 
longer  an  NME  coimtry  within  the 
meaning  of  section  771(18)  of  the  Act. 
Althou^  Poland  has  not  yet  achieved 
its  objective  of  complete  political  and 
economic  integration  with  the  European 
Community,  the  Department  finds  that 
Poland’s  domestic  markets,  unlike  those 
of  a  traditional  noiunarket  economy,  are 
open  to  trade  and  foreign  investment 
and  are  not  insulated  or  protected  from 
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external  market  influences.  The  Polish 
government  no  longer  exercises  the  type 
of  microeconomic  control  over  Arms 
and  economic  agents  that  characterizes 
traditional  nonmarket  economies.  For 
these  reasons,  the  Department  finds  that 
Poland’s  economy  operates  on  the  basis 
of  market  principles  to  such  an  extent 
that  Polish  domestic  prices  can 
reasonably  be  used  as  a  basis  for 
calculating  fair  market  value  within  the 
meaning  of  the  U.S.  antidumping  law. 
The  Department  has  determined  that,  by 
1992,  the  major  economic  reforms  begun 
in  Poland  in  1990  had  progressed  to  the 
point  that  1992  Polish  domestic  prices 
could  be  considered  market-driven.  (For 
a  detailed  discussion,  see  June  21, 1993, 
Memorandum  from  Albert  Hsu  to  the 
File,  which  is  on  file  in  the  Import 
Administration  Central  Records  Unit, 
room  B-099  of  the  main  Department  of 
Commerce  bmlding.) 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
plate  from  Poland  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price” 
and  "Foreign  Market  Value”  sections  of 
this  notice. 

Because  we  did  not  make  a  decision 
to  revoke  Poland’s  status  as  an  NME 
country  until  June  21, 1993,  we 
conducted  the  LTFV  analysis  and  based 
this  final  determination  margin  on  the 
NME  factors  methodology. 

The  Department  intends  to  self- 
initiate  a  changed  circumstance  review, 
pursuant  to  section  751(bKl)  of  the  Act, 
if  the  International  Trade  Commission 
(ITC)  issues  an  affirmative  final  injury 
determination  with  respect  to  steel  plate 
from  Poland,  and  we  issue  an 
antidumping  duty  order.  Given  that  the 
Department  has  determined  that  by 
1992,  Polish  domestic  prices  were 
market  driven,  the  changed 
circumstance  review  will  examine  the 
same  POI  sales  using  a  market  economy 
analysis  to  calculate  a  new  cash  deposit 
rate.  The  review  will  address  all  issues 
in  the  context  of  Poland’s  market 
economy  status. 

United  States  Price 

We  based  USP  on  purchase  price.  In 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
exporter’s  sale  price  (ESP)  methodology 
was  not  otherwise  indicated. 

We  calculated  purchase  price  based 
on  C&F  U.S.  port  or  FOB  stowed  Polish 
port  prices  to  imrelated  customers  in  the 
United  States.  Deductions  from  USP 


were  made  for  foreign  inland  freight, 
foreign  inland  insurance,  foreign 
brokerage,  and  ocean  freight,  as 
appropriate.  We  based  the  deduction  for 
foreign  inland  freight  on  freight  rates  in 
Malaysia,  the  surrogate  country  in  this 
case  (see  the  "Surrogate  Country” 
section  of  this  notice),  as  respondent 
reported  the  use  of  Polish  transportation 
services  in  incurring  this  charge.  For 
foreign  inland  insurance  we  used  the 
U.S.  dollar  value  reported  by 
respondent  becarise  we  had  neither 
surrogate  nor  petition  data  to  value  this 
expense.  For  foreign  brokerage,  we  used 
amoimts  based  on  the  verified 
experience  of  a  Malaysian  exporter  (see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Extriided  Rubber 
'Thread  from  Mala3rsia  (57  FR  38465, 
(August  25, 1992)).  We  used  the  U.S. 
dollar  ocean  frei^t  expense  reported  by 
Stalexport  for  one  of  its  shipments  to 
value  ocean  freight  for  all  C&F  U.S.  port 
sales,  because,  for  that  shipment,  the 
expense  was  incurred  and  paid  for  in 
U.S.  dollars  and  the  service  was  not 
provided  by  an  NME  carrier.  We 
verified  the  reported  U.S.  dollar  ocean 
freight  expense  and  consider  it  to  be 
representative. 

Foreign  Market  Value 

As  discussed  above  in  the  "Fair  Value 
Comparison”  section,  because  we  did 
not  determine  to  revoke  Poland’s  status 
as  an  NME  country  until  June  21, 1993, 
and  the  verified  information  currently 
on  the  record  does  not  permit  the  use  of 
a  market  economy  methodology,  we 
have  calculated  tm  final  determination 
margin  using  the  factors  of  production 
methodology  in  accordance  with  section 
773(c)  of  the  Act.  *1110  factors  of 
production  used  to  establish  FMV  were 
those  of  Polish  manufacturers,  as  valued 
in  a  surrogate  country. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  coimtries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
NME  coimtry  and  that  are  significant 
producers  of  comparable  merchandise. 
The  Department  has  determined  that 
Thailand,  South  Africa,  Malaysia, 
Mexico,  Argentina,  and  Turkey,  in  order 
of  preference,  are  the  most  comparable 
to  Poland  in  terms  of  overall  economic 
development,  based  on  per  capita  gross 
national  product  (GM*),  the  national 
distribution  of  lalmr,  and  growth  rate  in 
per  capita  GNP. 

Of  the  countries  that  are  comparable 
to  Poland  and  produce  comparable 
merchandise,  our  analysis  of  surrogate 


value  information  from  Thailand  and 
South  Africa  indicates  that  these  values 
are  aberrational  when  compared  to 
surrogate  values  from  other  countries 
and  world  market  prices.  We,  therefore, 
rejected  the  'Thai  and  South  African  data 
for  purposes  of  surrogate  valuation. 

Since  Malaysia  is  the  next  most 
comparable  siurogate  coimtry,  we 
valued  the  factors  of  production, 
whenever  possible,  using  data  from 
Malaysia.  Data  for  valuing  the  factors  of 
production  in  Malaysia  were  obtained 
from  publicly  available  sources.  Where 
information  fcnr  valuing  a  factor  was 
unavailable,  we  used  data  derived  from 
the  petition,  as  specified  below. 
Furthermore,  when  surrogate  data 
pertaining  to  the  POI  were  imavailable, 
the  available  factor  values  dated  prior  to 
1991  were  inflated  to  the  POI  using  the 
producer  price  indices  for  Malaysia  as 
published  by  the  International  Monetary 
Fimd  (IMF). 

We  calculated  the  appropriate  FMVs 
based  on  the  factors  or  production 
information  submitted  by  the  two  Polish 
producers  of  steel  plate  exported  to  the 
United  States,  Czestochowa  and  Batory. 
Based  on  findings  at  verification,  we 
increased  Czestochowa’s  reported  direct 
labor  hours  to  accoimt  for  misclassified 
and  unreported  labor  hours.  _ 
Czestochowa  did  not  report  factors 
information  for  coke  pr^uction  or 
certain  labor  and  energy  factors  for  its 
other  stages  of  production.  Due  to  the 
general  accuracy  of  Czestochowa’s  data, 
we  are  accepting  its  responses. 

However,  for  Czestochowa’s  missing 
data,  we  applied  the  energy  and  ingot 
production  labor  factors  reported  by 
Batory.  For  pig  iron  production  labor, 
we  used  a  labor  factor  derived  from  the 
petition  because  we  had  no  other 
information  on  the  record  for  this  input. 

We  added  an  amoimt  for  the  delivery 
of  steel  inputs  to  the  factors  to  arrive  at 
a  delivered  cost  for  these  materials. 
Finally,  we  added  to  the  reported  factors 
of  production  amounts  for  factory 
overhead,  selling,  general,  and 
administrative  expenses,  and  profit.  For 
factory  overhead,  we  derived  an  amoimt 
based  on  information  contained  in  the 
petition  because  we  had  no  other 
information  on  the  record.  We  used  the 
statutory  minimum  percentages  for 
applying  selling,  general,  and 
administrative  expenses,  and  for  profit, 
since  no  useabld  information  was 
available  in  the  petition  and  we  had  no 
useable  surrogate  country  information 
for  these  expenses. 

Currency  Conversion 

When  calculating  FMV,  we  made 
currency  conversions  in  accordance 
with  19  CFR  353.60(a).  For  conversions 
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from  Malaysian  currency,  we  used  the 
exchange  rates  published  by  the 
International  Monetary  Fund,  because 
official  exchange  rates,  as  certified  by 
the  Federal  Reserve  Bank,  were  not 
available. 

Final  Affirmative  Determination  of 
Critical  Circumstances 

In  accordance  with  section  735(a)(3) 
of  the  Act,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  steel  plate  from  Poland.  We 
have  analyzed  the  allegations  using  the 
methodology  described  in  Appendix  11 
to  Argentine  Steel. 

To  determine  whether  imports  of  steel 
plate  have  been  massive,  we  used  actual 
shipment  data  provided  by  respondent 
to  compare  shipments  for  the  six 
months  subsequent  to  the  filing  of  the 
petition  0uly  through  December  1992) 
to  the  six  months  prior  to  the  filing  of 
the  petition  Qanuary  through  Jime 
1992).  We  did  not  use  a  seven-month 
comparison  period  because  respondent 
did  not  provide  shipment  data  for 
January  1993.  However,  U.S.  import 
statistics  indicate  that  an  analysis  based 
on  a  seven-month  period  would  yield 
the  same  results. 

We  foimd  that  imports  of  steel  plate 
during  the  period  following  the  filing  of 
the  petition  increased  by  more  than  15 
percent  over  the  period  preceding  the 
filing  of  the  petition.  Furthermore,  we 
noted  no  evidence  that  the  increase 
observed  was  the  result  of  seasonal 
trends.  With  respect  to  share  of 
domestic  consumption,  the  information 
available  to  us  at  this  time  does  not 
allow  us  to  evaluate  whether  the 
increase  in  absolute  volume  of 
respondent’s  shipments  of  steel  plate 
can  be  accounted  for  by  a  change  in 
domestic  consumption. 

To  determine  wnether  the, importers 
of  steel  plate  from  Poland  knew,  or 
should  have  known,  that  the  products 
were  being  sold  at  less  than  fair  value, 
we  first  considered  the  margin  in  this 
investigation,  as  discussed  in  Appendix 
n  to  Argentine  Steel.  Since  the 
estimated  margin  for  the  respondent  in 
our  determination  is  sufficiently  high 
(25  percent  or  greater  for  purchase  price 
sales),  we  find  that  knowledge  of 
dumping  exists  and,  as  such,  we  need 
not  consider  whether  there  is  a  history 
of  dumping.  Therefore,  we  find  that 
critical  circumstances  exist  with  respect 
to  imports  of  steel  plate  from  Poland. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondent  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 


production  records,  and  the  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1:  Petitioners  contend  that 
respondent  has  not  met  its  burden  of 
demonstrating  that  Poland  is  no  longer 
an  NME  country. 

Respondent  argues  that  Poland  should 
be  reclassified  as  a  market  economy 
country. 

DOC  Position:  As  discussed  above  in 
the  “Revocation  of  Poland’s  Nonmarket 
Economy  Country  Status’’  section 
above,  the  Department  has  determined 
that  Poland  is  no  longer  an  NME 
country  within  the  meaning  of  section 
771(18)  of  the  Act. 

Comment  2:  Petitioners  contend  that 
the  Department  should  use  best 
information  available  (BIA)  for  the  final 
determination  because  respondent 
failed  to  provide  complete  factors  of 
production  information  and  we  were 
unable  to  verify  certain  factor 
information.  They  further  claim  that  the 
cumulative  errors  and  omissions  in  the 
response  are  so  pervasive  as  to  require 
the  D^artment  to  resort  to  BIA. 

DOC  Position:  We  disagree  with 
petitioners.  The  errors  and  omissions  in 
the  response  were  not  so  pervasive  as  to 
compel  the  Department  to  base  its  final 
determination  margin  on  BIA. 

Moreover,  contrary  to  petitioners 
assertion,  the  accuracy  of  the 
overwhelming  majority  of  respondent’s 
sales  and  factors  of  production 
information  was  verified. 

Comment  3:  Petitioners  argue  that  the 
Department  should  assign  a  single 
margin  rate  to  all  imports  of  steel  plate 
firom  Poland,  contending  that  neither 
Stalexport  nor  Czestochowa 
demonstrated  that  it  was  entitled  to  a 
separate  rate. 

Stalexport  and  Czestochowa  argue 
that  because  Poland  is  no  longer  an 
NME  country  and  Polish  companies  are 
hoe  of  state  control,  they  are  entitled  to 
individual  dumping  meirgins. 

DOC  Position:  We  are  issuing  a  single 
rate  in  this  final  determination.  If  an 
order  is  issued,  we  will  examine  further 
any  relationships  between  the  Polish 
exporters  in  a  changed  circumstance 
review. 

Comment  4:  Petitioners  contend  that 
the  Department  should  confirm  its 
preliminary  finding  that  critical 
circumstances  exist  in  this  case.  They 
further  argue  that  the  shipper-specific 
export  data  provided  by  respondent 
confirms  the  affirmative  preliminary 
critical  circumstances  determination. 

Respondent  argues  that  the 
Department  should  make  negative  final 
determinations  of  critical 


circumstances,  claiming  that  the 
shipper-specific  information  does  not 
demonstrate  a  massive  increase  in 
imports  following  the  filing  of  the 
petition. 

DOC  Position:  We  agree  with 
petitioners,  in  part.  As  discussed  in  the 
“Critical  Circumstances”  section  above, 
an  analysis  of  respondent’s  data 
supports  an  affirmative  critical 
circumstances  finding. 

Comment  5:  Petitioners  contend  that 
respondent’s  pre-hearing  brief  contains 
new  factual  information  and  should 
therefore  be  rejected. 

DOC  Position:  We  disagree  with 
petitioners  that  respondent’s  pre- 
hearing  brief  contains  new  factual 
information  and  needs  to  be  rejected. 

The  majority  of  information  in 
respondent’s  brief  was  either  already  on 
the  record,  could  be  extrapolated  from 
information  on  the  record,  or  was 
information  readily  available  to  the 
Department. 

Comment  6:  Respondent  contends 
that  USP  should  be  increased  to  reflect 
the  interest  cost  to  the  importers  due  to 
the  fact  that  the  importers  pre-pay  for 
the  merchandise. 

Petitioners  argue  that  respondent’s 
claim  for  an  interest  revenue  adjustment 
is  not  supported  by  evidence  or 
precedent. 

DOC  Position:  We  disagree  with 
respondent.  When  using  the  factors  of 
production  methodology  to  calculate 
FMV,  the  Department  does  not  make 
circumstance-of-sale  adjustments  such 
as  that  requested  by  respondent  because 
we  do  not  have  the  information  to  adjust 
both  sides  of  the  equation,  and  to  make 
an  adjustment  to  either  USP  or  FMV 
without  making  the  corresponding 
adjustment  is  imfair.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Oscillating  Fans  and  Ceiling  Fans 
from  the  People’s  Republic  of  China  (56 
FR  55271,  (October  25, 1993))). 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  Poland  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
November  6, 1992  (i.e.,  the  date  90  days 
prior  to  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register).  For  entries  made  on 
or  after  the  date  specified  above,  the 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amoxmt  by 
which  the  FMV  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
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effect  until  further  notice.  The 
weighted-average  dumping  margin  is  as 
follows: 


Manufacturer/producer/exporter 

Average 

margin 

percent¬ 

age 

All  Exporters . 

61.98 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  45  days  after 
our  final  determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-15624  Filed  7-8-93;  8:45  am) 
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Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Romania 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Warga  or  Louis  Apple,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0922  or  (202)  482- 
1769,  respectively. 

Final  Determination 

We  determine  that  imports  of  certain 
cut-to-length  carbon  steel  plate  (steel 
plate)  from  Romania  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV).  We  also 
determine  that  critical  circumstances 
exist  with  respect  to  steel  plate  firom 


Romania.  Both  determinations  are  made 
as  provided  in  section  735  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice. 

Case  History 

Since  our  January  26, 1992, 
preliminary  affirmative  determination  of 
(58  FR  7119,  February  4, 1993),  the 
following  events  have  occurred: 

On  February  5, 1993,  respondent, 
Metalexportimport  (MQ),  requested  a 
public  hearing  pursuant  to  19  CFR 
353.38.  Both  and  petitioners  filed 
case  briefs  on  April  23, 1993,  and 
rebuttal  briefs  on  April  29, 1993.  A 
public  hearing  was  held  on  April  30, 
1993. 

On  February  12, 1993,  MEI  requested 
postponement  of  the  final  determination 
in  this  proceeding  until  not  later  than 
135  days  after  the  date  of  publication  of 
the  preliminary  determination,  as 
permitted  under  19  CFR  353.20(b)(1).  As 
a  result  of  MEI’s  request,  we  postponed 
our  final  determination  in  this 
proceeding  until  not  later  than  June  21, 
1993  (58  FR  12025,  March  2, 1993). 

On  April  9, 1993,  petitioners  alleged 
the  existence  of  critical  circumstances 
as  defined  under  19  CFR  353.16.  On 
May  7, 1993,  we  made  our  preUminary 
critical  circumstances  determination 
with  respect  to  the  subject  merchandise 
(58  FR  28550,  May  14, 1993). 
Respondent  filed  comments  on  our 
prelimineuy  critical  circumstances 
determination  on  May  21, 1993. 
Petitioners  filed  no  comments  on  our 
preliminary  critical  circumstances 
determination. 

A  draft  suspension  agreement  was 
initialed  in  May  1993.  No  suspension 
agreement  was  subsequently  signed. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  constitutes  a  single  “class 
or  kind”  of  merchandise:  Certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1  through  June  30, 1992. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
plate  from  Romania  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 


to  the  foreign  market  value  (FMV),  as 
specified  in  the  “United  States  Price” 
and  “Foreign  Market  Value”  sections  of 
this  notice.  We  based  our  determination 
on  best  information  available  (BIA)  as 
required  by  section  776(c)  of  the  Act. 

Because  MEI  (the  only  Romanian 
exporter  of  steel  plate)  attempted  to 
cooperate  with  our  requests  for 
information  but  failed  to  provide  the 
information  requested  in  a  timely 
manner  or  in  the  form  required,  we  have 
used  as  BIA  the  higher  of  (1)  the  average 
of  acceptable  margins  in  the  petition  or 
(2)  the  margin  calculated  for  another 
responding  company  for  the  same  class 
or  kind  of  merchanffise  from  the  same 
coimtry.  See,  e.g..  Antifriction  Bearings, 
Other  Than  Tapered  Roller  Bearings, 
from  Germany  (54  FR  18992, 19033; 

May  3, 1989).  In  this  case,  as  BIA,  we 
have  used  the  average  of  margins 
alleged  in  the  petition  based  on 
information  from  acceptable  surrogate 
coimtries. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank  or,  where  Federal  Reserve 
Bank  rates  were  not  available,  based  on 
the  average  monthly  exchange  rates 
published  by  the  International  Monetary 
Fund. 

Critical  Circumstances 

In  accordance  with  section  735(a)(3) 
of  the  Act,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  steel  plate  from  Romania. 

The  bases  for  our  final  critical 
circumstances  determination  are  the 
same  as  those  set  forth  in  our 
preliminary  critical  circumstances 
determination. 

Interested  Party  Comments 

Comment  1:  Respondent  argues  that 
its  questionnaire  responses  should  not 
have  been  rejected  because  its 
untimeliness  in  responding  to  section  A 
of  the  questionnaire  represented  a 
“trivial  transgression,”  and  its  responses 
to  sections  C  and  D  of  the  questionnaire 
were  filed  by  the  deadline  set  forth  in 
the  questionnaire.  Since  the  Department 
has  the  discretion  to  accept  information 
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at  any  time  during  a  proceeding, 
respondent  argues,  relying  on  tbe 
petition  as  BIA  is  not  appropriate. 

Petitioners  argue  that  rejection  of 
MEI’s  submissions  was  correct  and  well 
within  the  Department’s  discretion 
because  the  Department  informed  MEI 
of  the  consequences  of  untimely  filings. 
They  further  argue  that  using 
information  in  the  petition  as  BIA  is 
appropriate  becarise  MEI’s  information 
was  not  on  the  record. 

DOC  Position:  We  disagree  with  both 
of  respondent’s  central  contentions. 
Rejecting  MEI’s  information  and 
resorting  to  information  in  the  petition 
as  BIA  was  appropriate. 

MEI’s  untimeliness  was  not  a  "trivial 
transgression.”  Section  A  of  our 
questionnaire  requests  important 
information  (such  as  corporate 
structure,  accounting  practices,  and 
merchandise  characteristics)  without 
which  the  Department  caimot  proceed 
in  conducting  its  investigation.  While 
the  Department  may,  in  its  discretion, 
extend  the  deadline  for  filing 
information,  doing  so  would  have  been 
detrimental  to  the  administration  of  this 
case  as  well  as  the  other  concurrent 
steel  cases  because  MEI  did  not  request 
an  extension  prior  to  the  deadline  emd, 
at  the  time  MEI’s  late  response  was 
rejected,  the  Department  was 
simultaneously  soliciting  questionnaire 
responses  fium  scores  of  respondents  in 
other  concurrent  proceedings. 

Accepting  a  party’s  late  filing  in  one 
situation  would  require  us  to  accord  the 
same  treatment  to  all  similarly  situated 
parties  or  risk  the  perception,  in  the 
eyes  of  the  parties  that  met  their 
deadlines,  of  providing  an  unfair 
advantage  to  ^e  late  filers. 

Respondent  cites  to 
Tehnoimportexport  v.  United  States, 

766  F.  Supp.  1169  (CTT  1991)  for  the 
proposition  that  untimely  information 
must  be  accepted  where  the  interests  of 
justice  require.  In  that  case,  however, 
the  Court  required  the  Department  to 
correct  a  clerical  error  committed  by 
respondent  regarding  the  weights  of 
rivets.  Accepting  information  correcting 
a  clerical  error  cannot  be  equated  to 
accepting  an  entire  response  to  section 
A. 

MEI’s  subsequent  responses  to 
sections  C  and  D  of  our  questionnaire 
were  unsolicited  because,  in  returning 
MEI’s  response  to  section  A,  we  stated 
that  no  filler  submissions  would  be 
accepted.  The  Department  is  not 
required  to  accept  whatever  information 
respondents  choose  to  file  once  it  has 
determined  to  use  BIA. 

Section  776(c)  of  the  Act  directs  the 
use  of  BIA  whenever  a  party  "refuses  or 
is  unable  to  produce  information 


requested  in  a  timely  marmer  and  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation.” 

Respondent’s  failure  is  grounds  for  BIA 
imder  this  section  of  the  Act. 

The  Department’s  decision  to  reject 
MEl’s  improperly  filed  and  late 
response,  and  resort  to  BIA,  was  thus 
reasonable  and  appropriate.  Since  the 
information  in  the  petition  was  the  only 
information  on  the  record,  it  was  the 
only  source  for  BIA, 

Comment  2:  Petitioners  contend  that 
the  Department  must  find  that  critical 
circumstances  exist  because  imports 
increased  massively  following  the  filing 
of  the  petition  and  because  importers 
knew  or  should  have  known  that  steel 
plate  firom  Romania  was  being  sold  in 
the  United  States  below  fair  value. 

Respondent  contends  that  the 
preliminary  margin  was  improperly 
based  on  BLA  and  therefore  is  an  invalid 
measure  of  whether  importers  knew  or 
should  have  known  that  steel  plate  from 
Romania  was  being  sold  in  the  United 
States  below  fair  value. 

Respondent  also  contends  that 
imports  were  not  massive  because;  (1) 
Examination  of  three-month,  rather  than 
seven-month,  periods  are  more 
appropriate  and  would  not  show 
massive  imports;  (2)  an  affirmative 
massive  imports  finding  is  not  required 
by  the  regulations  when  impmrt  volume 
increases  by  15  percent  or  more;  (3) 
month-to-month  patterns  are  generally 
erratic,  indicating  that  the  increase 
noted  for  the  period  examined  is  the 
result  of  seasonal  trends;  (4)  a 
comparison  of  the  post-petition  period 
to  the  same  period  one  year  earlier 
shows  that  imports  dropped  by  30 
percent;  and  (5)  MEI’s  share  of  the  U.S. 
steel  plate  market  is  de  minimis  and 
shrinking. 

DOC  Position:  We  agree  with 
petitioners.  The  BIA  margin  is  a  valid 
basis  for  determining  that  importers 
knew  or  should  have  known  that  import 
prices  were  below  fair  value.  (See,  e.g., 
Ferrosilicon  from  Kazakhstan  and 
Ukraine  (Final  Determination)  (58  FR 
133050,  March  9, 1993);  Pure  and  Alloy 
Magnesium  from  Canada  (Final 
Determination)  (57  FR  30939,  July  13, 
1992).) 

With  respect  to  our  determination  that 
imports  were  massive,  we  analyzed 
seven-month  periods  because  we  prefer 
to  analyze  import  volumes  over  the 
longest  periods  possible  (between  filing 
of  the  petition  and  suspension  of 
liquidation)  for  which  appropriate  data 
are  available.  Our  analysis  of  import 
statistics  showed  that  import  volumes 
during  the  post-petition  period 
increased  by  more  than  15  percent  over 
the  pre-petition  period.  *rhat  the 


regulations  permit  deeming  imports 
massive  when  imports  are  found  to  have 
increased  by  more  than  15  percent 
supports  oiur  having  done  so,  absent 
other  factors  indicating  that  a 
determination  of  massive  imports  is 
inappropriate. 

We  do  not  agree  that  erratic  month-to- 
month  patterns  support  a  finding  that 
the  increase  is  the  result  of  seasonal 
trends.  Further,  our  examination  of  the 
same  periods  exactly  one  year  earlier 
showed  that  imports  fell  during  the 
earlier  period  corresponding  to  the  post¬ 
petition  period  (i.e,,  July  1991  through 
January  1992)  vis-a-vis  the  earlier  period 
corresponding  to  the  pre-petition  period 
(i.e.,  December  1990  through  June  1991). 
Thus,  there  is  no  basis  for  determining 
that  the  increase  noted  for  the  post¬ 
petition  period  was  the  result  of 
seasonal  trends.  We  do  not  agree  with 
respondent  that  the  post-petition  period 
should  be  compared  to  the  same  period 
one  year  earlier;  such  an  analysis 
reveals  nothing  about  whether  import 
volumes  during  the  post-petition  period 
were  massive  in  comparison  to  import 
volumes  during  the  pre-petition  period. 

Finally,  with  respect  to  share  of 
domestic  consumption,  the  information 
available  to  us  at  this  time  does  not 
allow  us  to  evaluate,  with  respect  to  the 
subject  merchandise,  whether  the 
increase  in  absolute  volume  of  imports 
from  Romania  can  be  accounted  for  by 
a  change  in  domestic  consumption. 
Respondent’s  claim  that  its  share  of 
domestic  consumption  should  be 
considered  de  minimis  is  completely 
imsupported  and  is  therefore  not  a  valid 
basis  for  a  determination  that  imports 
were  not  massive  during  the  post¬ 
petition  period. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sections  733(d)(1) 
and  733(e)(2)  of  the  Act,  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  Uquidation  of  all 
entries  of  steel  plate  from  Romania  that 
Eire  entered,  or  withdrawn  from 
warehouse,  for  consvimption  on  or  after 
November  6, 1992  (i.e.,  the  date  90  days 
prior  to  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register).  For  entries  made  on 
or  after  that  date,  the  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping 
margins,  as  shown  below.  This 
suspension  of  liqmdation  will  remain  in 
effect  until  further  notice. 
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Average 

Producer/manufacturer/exporter 

margin 

percent- 

age 

MetalexpofUmport  and  Ail  Other 
Companies . 

75.04 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  now 
determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injiiry  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
materiai  injxiry,  or  threat  of  material 
injiiry,  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  steel  plate  ^m 
Romania  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  effective  date  of  the  suspension  of 
liquidation. 

Notice  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility,  pursuant  to  19  CI^ 
353.34(d),  concerning  the  retvum  or 
destruction  of  proprietary  information 
disclosed  imder  AiHD.  Failure  to  comply 
is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  93-15625  Filed  7-6-93;  8:45  am] 
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[A-469-602  and  A-469-6(»] 

Rnal  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold*Rolled 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  McGilvray  or  David  J. 
Goldberger,  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 


Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0108  or  (202) 482-4136, 
respectively. 

Final  Determinations 

We  determine  that  imports  of  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  and  certain  cut-to- 
length  carbon  steel  plate  (steel  plate) 
from  Spain  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  “Suspension 
of  Liquidation”  section  of  this  notice. 

Case  History 

Since  the  issuance  of  our  notice  of 
preliminary  determinations  and 
postponement  of  the  final 
determinations  (57  FR  17883  (April  28, 
1992)),  the  following  events  have 
occuired: 

On  February  16. 1993,  respondent 
Empresa  Nacional  Siderurgica,  S.A. 
(Ensidesa)  failed  to  submit  a  response  to 
section  D  of  the  Department  of 
Commerce’s  (the  Department) 
antidumping  questionnaire,  which 
pertains  to  cost  of  production  data. 

We  received  a  request  for  a  public 
hearing  from  the  petitioners  on  February 
12, 1993  and  from  Ensidesa  on  February 
16, 1993.  Petitioners  and  Ensidesa  filed 
case  briefs  on  April  23  and  rebuttal 
briefs  on  April  28, 1993.  A  hearing  w'as 
held  on  April  30, 1963. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  two  separate 
“classes  or  kinds”  of  merchandise: 
Certain  cold-rolled  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate.  The  full  des^ption 
of  the  subject  merchandise  is  included 
in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (Argentine 
Steel),  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigations 

The  period  of  investigations  (POI)  is 
January  1  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  products  covered  by 
these  investigations  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  and  steel  plate  from  Spain 
to  the  United  States  were  made  at  less 


than  fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV).  as  specified  in  the  “United 
States  Price”  and  “Foreign  Market 
Value”  sections  of  this  notice. 

Because  respondent  failed  to  respond 
to  section  D  of  our  questionnaire,  we 
based  our  determinations  on  the  best 
information  available  (BIA),  pxusuant  to 
section  776(c)  of  the  Act.  A  description 
of  the  BIA  methodology  applied  to 
Ensidesa.  the  only  respondent  in  these 
investigations,  appears  in  the 
“Department  Position”  for  Comment  2 
below.  Because  we  considered  it  to  be 
an  imcooperative  respondent,  as  BIA, 
for  cold-rolled  steel  we  \ised  the  highest 
margin  alleged  in  the  petition  and  for 
steel  plate  we  tised  Ensidesa ’s 
calculated  margin  from  the  preliminary 
determination,  because  that  margin  was 
higher  than  the  highest  margin  alleged 
in  the  petition. 

United  States  Price 

For  cold-rolled  steel,  we  based  USP 
on  information  in  the  petition. 
Petitioners  based  USP  on  U.S.  Customs 
value  of  cold-rolled  steel  imported  from 
Spain. 

For  steel  plate  we  calculated  USP 
using  the  methodology  described  in  the 
preliminary  determination. 

Foreign  Market  Value 

For  cold-rolled  steel,  we  based  FMV 
on  information  in  the  petition. 
Petitioners  based  FMV  on  constructed 
value.  Petitioners  made  a  drcumstance- 
of-sale  adjustment  for  credit 

For  steel  plate  we  calculated  USP 
using  the  methodology  described  in  the 
preliminary  determination. 

Final  Determination  of  Critical 
Circumstances 

We  find  that  critical  circumstances 
exist  with  respect  to  imports  of  cold- 
rolled  steel  and  of  steel  plate  from 
Spain,  in  accordance  with  section 
735(a)(3)  of  the  Act.  To  determine 
whether  or  not  there  have  been  massive 
imports  of  cold-rolled  steel  and  of  steel 
plate,  we  compared  export  voliune  for 
the  five  montlu  subsequent  to  the  filing 
of  the  petition  to  the  five  months  prior 
to  the  filing  of  the  petition,  using  U.S. 
Department  of  Commerce  import 
statistics  (see  Comment  3  below).  In 
both  cases,  we  foimd  that  imports  of  the 
subject  merchandise  from  Spain  during 
the  period  subsequent  to  receipt  of  the 
petition  have  been  massive. 

To  determine  whether  or  not  the 
importers  of  the  products  knew  or 
should  have  known  that  they  were  being 
sold  at  less  than  fair  value,  we 
considered  the  margins  in  these 
investigations,  as  discussed  in 


37212 


Fedoral  Register  /  VoL  58.  No.  130  /  Friday.  July  9.  1993  /  Notices 


Appmdix  n  of  Argentine  Steel.  The 
margins  indicate  l^t  importers  of  cold- 
rollM  steel  and  of  steel  plate  should 
have  kno%im  that  the  merchandise  was 
being  sold  at  leas  then  fair  value. 

Finally,  with  respect  to  share  of 
domestic  consumption,  the  information 
avaiLdile  to  us  at  this  time  does  not 
allow  us  to  evaluate,  with  respect  to 
subject  merdiandise.  whether  the 
increase  in  absolute  volume  of  imports 
from  Spain  can  be  accounted  for  by  a 
change  in  domestic  consumption. 

Based  on  our  analyses,  we  determine 
that  critical  circumstances  do  exist  with 
respect  to  imports  of  cold-rolled  steel 
from  Spain  and  imports  of  steel  plate 
from  Spain. 

Interested  Party  Comments 

Comment  I:  Petitioners  contend  that 
Ensidesa’s  failure  to  respond  to  the 
Department’s  cost  of  pr^uction 
questioimaire  requires  the  use  of  BIA  for 
the  final  determinations.  Petitioners 
cite,  among  other  determinations.  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Fresh 
Cut  Flowers  bom  Mexico,  56  FR  29691 
(June  28, 1991),  where  the  Department 
canceled  verification  and  used  BIA  for 
a  respondent  which  failed  to  submit  a 
cost  of  production  questionnaire 
re^onse. 

Respondent  asserts  that  the 
Department  should  rely  on  BIA  only  for 
cost  of  production  and  constructed 
value  data  that  respondent  was  imable 
to  furnish.  Respondent  contends  that  its 
price  information  was  verifiable,  and, 
dting  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Digital  Readout 
Systems  and  Subassemblies  Therefor 
burn  Japan  (DRO's),  S3  FR  47844 
(November  28, 1988),  states  that  where 
a  respondent  was  able  to  supply  the 
Department  with  price-to-price  or  sales  k 
data  only  and  was  unable  to  respond  to 
the  Department’s  request  for  cost-of- 
production  data,  the  Department  has 
verified  the  respondent’s  sales  data  and 
has  applied  BIA  with  respect  to  the 
respondent’s  cost-of-production  data. 

An  approach  consistent  with  this 
practice  is  warranted  in  the  present 
investigation. 

Deportment  Position:  We  agree  with 
petitioners  that  Ensidesa’s  failure  to 
respond  to  the  Department’s  cost  of 
pn^uction  questionnaire,  and  the  lack 
of  verified  sdes  information,  requires 
the  use  of  total  BIA  for  these  final 
determinations.  Without  this 
information,  the  Department  cannot 
determine  which  home  mailcet  sales  are 
appropriate  for  use  in  determining 
foreign  market  value  pursuant  to  section 
773(b)  of  the  Act  Respondent’s 
reference  to  the  Department’s  practice  in 


DRO’s  reinforces,  rather  than  refutes, 
the  need  for  total  BIA.  In  DRO’s, 
respondent  Mitutoyo  had  failed  to 
provide  cost  information  required  only 
for  U.S.  sales  which  were  further 
manufactrired  in  the  United  States,  thus 
afiecting  just  one  portion  of  U.S.  sales. 
The  Depeutment  was  able  to  limit  the 
use  of  BIA  to  that  portion.  In  contrast, 
in  this  case  Ensidesa  has  failed  to 
provide  cost  of  production  information 
for  all  home  market  sales.  Without  this 
information,  the  Department  was  unable 
to  determine  whether  any  of  the  home 
market  sales  were  made  above  cost  of 
production.  As  such,  the  appropriate 
recourse  is  the  complete  use  of  BIA. 

Contment  2:  Petitioners  contend  that, 
as  BLA,  the  Department  should  use  the 
highest  margin  alleged  in  the  petitions 
for  each  claM  or  kind  of  merchandise. 
Petitioners  cite  the  Court  of 
International  Trade’s  decision  in  Smith 
Corona  Corp.  v.  United  States,  796  F. 
Supp.  1532, 1533  (Q.  Int’l.  Trade  1992), 
where  the  court  stated  that  “(pjarties 
*  *  *  who  refuse  to  participate  in 
investigations  are  not  entitled  to  special 
considerations.  If  they  stand  aside,  they 
must  accept  any  rate  which  is 
reasonably  accurate  based  on 
information  of  recxird  even  petitioner’s 
information.” 

Respondent  contends  that,  where  the 
use  of  BIA  is  necessary,  the  Department 
should  apply  a  non-punitive  BIA  rate 
since  Ensidesa  has  made  every  effort  to 
cooperate  with  the  Department  during 
the  course  of  these  investigations. 
Respondent  states  that  the  Department 
may  apply  punitive  BIA  only  to 
companies  whidi  significantly  impede 
the  conduct  of  the  Department’s 
investigation.  Respondent  further  states 
that  the  Department  has  used  non- 
punitive  BL^  even  in  cases  where  a  non¬ 
cooperating  company  has  failed  to 

f)rovide  a  questionnaire  response  at  all 
see  Final  Results  of  Administrative 
Review:  Color  Television  Receivers, 
Except  for  Video  Monitors,  from 
Taiwan,  56  FR  65218  (December  16, 
1991).  Since  respondent  has 
consistently  cooperated  with  the 
Department  in  tfos  proceeding,  but  was 
unable  to  furnish  the  Department  with 
certain  data,  respondent  contends  that 
the  Department  must  not  apply  a 
punitive  BIA  rate.  Finally,  respondent 
states  that  if  the  Department  ^ould  rely 
entirely  on  BIA  for  the  final 
determinations,  it  should  use  the 
average  petition  rate  for  each  class  or 
kind  of  merchandise  from  Spain. 

Department  Position:  We  do" not  agree 
with  either  petitioners  or  respondent. 
Ensidesa’s  ^lure  to  respond  to  the 
Department’s  cost  of  production 
questionnaire  demonstrates  that 


Ensidesa  has  not  cooperated  with  the 
Department  in  the  conduct  of  these 
investigations.  In  these  cases,  as  is  the 
Department’s  practice  for  non- 
cooperative  respondents,  we  have  used 
the  following  hierarchy  in  determining 
the  final  margin  percentages;  the  hipest 
margin  for  the  relevant  class  or  kind 
among  (1)  the  margins  in  the  petition. 

(2)  the  foghest  calculated  margin  of  any 
respondent  within  that  country  that 
supplied  adequate  and  verified 
responses  for  the  relevant  class  or  kind 
of  merchandise,  or  (3)  the  estimated 
margin  found  for  the  afiected  company 
in  the  preliminary  determination.  (See, 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany,  54  FR  19033  (May 
3, 1989).) 

Comment  3:  Petitioners  contend  that 
the  Department  should  affirm  its 
preliminarv  determinations  and  find 
that  critical  circumstances  exist  with 
respect  to  imports  of  cold-rolled  steel 
and  steel  plate  from  Spain.  Petitioners 
state  that,  based  on  BIA  margins  which 
the  Department  should  apply  to 
Ensidesa,  the  Department  should 
impute  that  importers  knew  or  should 
have  known  that  the  cold-rolled  steel 
and  steel  plate  were  being  sold  at  less 
than  fair  value.  Petitioners  further  state 
that  import  statistics  for  all  relevant 
periods  support  findings  of  critical 
circumstances. 

Ensidesa  contends  that  the 
Department  should  not  use  BIA  for  the 
critical  circumstances  determinations, 
and  should  use  the  shipment  data 
submitted  by  Ensidesa.  Ensidesa  also 
maintains  that  the  categories  used  for 
import  statistics  include  non-subject 
merchandise,  and  therefore  cannot  be 
used  to  determine  critical 
circumstances. 

Department  Position:  We  agree  with 
petitioners  that  we  should  use  import 
statistics,  rather  than  Ensidesa's 
imverified  shipment  data,  in  making  our 
final  critical  circumstances 
determinations.  We  have  used  a  five- 
month  comparison  period  since  longer 
periods  would  have  been  afiected  by  the 
suspension  of  liquidation  for  the 
companion  countervailing  duty  (CVD) 
investigation,  which  became  effective 
during  the  sixth  month  after  the  filing 
of  the  petition.  Based  on  our 
examination  of  import  statistics,  we 
found  that  there  have  been  massive 
increases  in  shipments  of  both  cold- 
rolled  steel  and  steel  plate.  While  some 
of  the  categories  of  import  statistics 
used  in  our  analysis  may  contain  some 
non-subject  merchandise,  we  note  that 
using  Ensidesa’s  shipment  data  for 


Federal  Register  /  VoL  58,  No.  130  /  Friday,  July  9,  1093  /  Notices 


37213 


subject  merchandise  for  the  same 
periods  alao  riiows  massive  inoeases  in 
shipments. 

Continuation  (^Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liouidation  of  all 
entries  of  cold-rolled  steel  and  steel 
plate  from  Spain  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  6, 
1992,  the  date  90  days  before  the  date 
of  publication  of  our  preliminary 
determination  in  the  Federal  R^jister. 

The  products  under  investigation  are 
also  subject  to  a  countervailing  duty 
investigation.  The  Department  has 
determined  that  no  benefits  which 
constitute  eiqKut  subsidies  within  the 
meaning  of  the  CVD  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  the  subject  merchandise 
in  Spain,  and,  therefore,  no  adjustment 
to  the  estimated  dumping  margins  is 
required 

The  Customs  Service  shall  require  a 
cash  d^osit  or  bond  emial  to  the 
estimated  amount  by  wnidi  the  FMV  of 
the  merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  imtil 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Pro(kicer/rnanufacturef/exporter 

Weighted- 

averaoe 

margin 

percent¬ 

age 

Cold-foHed  Steel: 

Fnakiesa  . 

43.12 

AU  nthars  . . . 

43.12 

Steel  Plate: 

Ensidesa  . . . . . 

105.61 

AM  Others _ _ 

105.61 

rrC  Not^cadon 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (TTC)  of 
our  determinations.  The  ITC  will 
determine  whether  these  impmts  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  before  45 
days  after  our  final  determinations. 

Notificati<ui  toliderested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 


These  determinatimis  are  ptdiUshed 
pursuant  to  section  735(d)  the  Act 
and  19  CFR  353.20(aK4). 

Dated:  June  21, 1993. 

Jos^di  A  S^Mtrini, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-15626  Filed  7-8-93;  8:45  am] 
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[A-401-805] 

Final  Determination  of  Salas  at  Lass 
Than  Fair  Value:  Certain  Cut4o-Length 
Carbon  Steel  Plate  From  Sweden 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Warga  or  Louis  Apple,  Office  of 
Antidumping  Investigations,  Import 
Administraticm,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0922  or  482-1769, 
respectively. 

Final  Determination 

We  determine  that  imports  of  certain 
cut-to-lffligth  carbon  steel  plate  (steel 
plate)  from  Sweden  are  being,  or  are 
likely  to  be,  sold  in  the  Unit^  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  735  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  The  estimated 
margins  are  ^own  in  the  "Continuation 
of  Su^)6nsion  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  our  January  26, 1993, 
preliminary  determination  (58  FR  7122, 
February  4. 1993),  the  following  events 
have  occurred: 

On  F^ruary  10. 1993,  we  requested 
clarification  of  certain  informatirm  that 
respondent,  Svenskt  Staal  AB  (SSAB) 
had  provided  in  its  questionnaire 
responses.  SSAB  responded  to  this  letter 
on  February  17. 

On  February  15  and  March  5, 1993, 
SSAB  filed  responses  to  section  D  of  our 
questionnaire.  (Section  D  was  issued  on 
January  19. 1993,  and  dealt  with  SSAB’s 
production  costs  for  it  products  sold  in 
the  HM  and  United  States.) 

During  March  1993,  we  conducted 
verification  of  respondent’s  cost  and 
sales  responses  to  our  questionnaire  at 
the  Oxeldsund,  Sweden,  facilities  of 
SSAB. 

Respondent  requested  a  public 
hearing  on  February  16, 1993. 
Respondent  and  petitioners  filed  case 
briefs  on  May  3, 1993,  and  rebuttal 


briefr  on  May  6, 1993.  On  May  11, 1993, 
we  held  a  piddic  hearfrtg. 

Sco/ra  of  Investigation 

The  prodimt  covered  by  this 
investigation  constihitee  a  single  "class 
or  kind"  of  merchandise:  Cert^  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992,  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  based  our  such  or  similar 
comparisons  on  the  same  methodology 
described  in  the  preliminary 
determination. 

Fair  Value  Comparisons 

To  determine  whether  SSAB  made 
sales  of  steel  plate  from  Sweden  in  the 
United  States  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

Because  of  significant  deficiencies  in 
the  data  submitted  by  SSAB  in  response 
to  our  questionnaire,  we  based  our 
determination  on  best  information 
available  (BIA)  pursuant  to  section 
776(c)  of  the  Act 

As  noted  in  our  preliminary 
determination,  re^rondent  failed  to 
report  sales  to  the  first  uiuelated 
customer.  Further,  the  related-customer 
prices  that  respondent  did  report  were 
determined  not  to  be  arm’s  length  in 
nature.  For  our  final  determination,  we 
re-tested  the  sales  to  the  related 
customer  to  detwmine  whether  they 
were  at  arm's-length  prices.  Our  final- 
determination  arm’s-length  test 
compared  SSAB’s  related-customer 
prices  only  to  prices  that  SSAB  chafed 
unrelated  customers  at  the  same  levd  of 
trade.  SSAB’s  prices  to  its  related 
customer  still  proved  not  to  be  arm’s 
length  in  nature. 

Based  on  the  results  of  the  arm’s- 
length  test,  we  determined  that  we 
coidd  not  include  in  our  analysis  any 
repc^ed  HM  prices  to  SSAB’s  related 
customer.  This  resulted  in  an  extremely 
large  proportion  of  U.S  sales  for  which 
there  were  no  correqionding  FMVs 
when  we  used  SSAB’s  proposed  model 
match  concordance. 

After  weighing  the  effect  of  the  arm’s- 
length  test  results  and  other  major 
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deficiencies  discovered  at,  or 
unresolved  by,  verification,  we 
determined  that  there  was  insufficient 
rehable  data  left  on  which  to  base  a  final 
determination.  Therefore,  we  used  BIA 
as  the  basis  for  this  final  determination. 

Because  SSAB  cooperated  with  our 
requests  for  information  but  failed  to 
provide  the  information  requested  in  the 
form  required,  and  was  the  only 
respondent  in  this  investigation,  we 
have  used  as  BIA  the  higher  of:  (1)  The 
average  of  margins  in  the  petition;  or  (2) 
the  c^culated  margin  for  another  firm 
for  the  same  class  or  kind  of 
merchandise  from  the  same  country. 

See,  e.g..  Antifriction  Bearings,  Other 
Than  Tapered  Roller  Bearings,  from 
Germany  (54  FR 18992, 19033;  May  3, 
1989).  In  this  case,  as  BIA.  we  have  used 
the  average  of  margins  alleged  in  the 
petition. 

United  States  Price 

We  calculated  USP  iising  the 
methodology  described  in  the 
preliminary  determination.  We 
reviewed  the  methodology  and  made 
corrections  where  necessary. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination.  We 
reviewed  the  methodology  and  made 
corrections  where  necessary. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  the  respondent  by  using  standard 
verification  procedures,  including 
examination  of  relevant  sales  and 
financial  records,  as  well  as  relevant 
original  documentation  that  supported 
information  provided  in  the 
questionnaire  response. 

Interested  Party  Comments 

Comment  1:  Petitioners  argue  that  the 
(Commerce  Department  (“the 
Department*’)  should  reject  SSAB’s 
questionnaire  response  and  resort  to 
total  BIA  because  (a)  SSAB  did  not 
report  HM  sales  to  related  end  users;  (b) 
SSAB  neither  reported  resales  by  its 
related  HM  customer  (known  as 
“downstream”  sales)  nor  demonstrated 
that  reported  sales  to  the  related 
customer  were  at  arm’s-len^  prices; 
and  (c)  verification  revealed  numerous 


errors  and  inconsistencies  in  SSAB’s 
questionnaire  response. 

Petitioners  contend  that  as  BIA  the 
Department  should  use  the  highest 
margin  based  on  information  in  the 
petition  because  it  represents  the  best 
estimate  of  what  the  actual  margin 
would  have  been  and  that  resorting  to 
non-punitive  BIA  would 
inappropriately  reward  SSAB’s 
intransigence. 

Respondent  claims  that  it  did  not 
need  to  report  sales  to  its  related  end 
users  because  it  does  not  consider  the 
sales  to  be  arm’s-len^  transactions. 

With  respect  to  sal^  of  subject 
merchandise  by  its  related  customer, 
respondent  contends  that  it  should  not 
have  been  required  to  report  such  sales 
because:  (a)  To  do  so  would  have  been 
impossible;  (b)  downstream  sales  would 
have  produced  few  more  similar 
matches  than  did  the  sales  reported;  and 
(c)  downstream  sales  by  the  related 
customer  are  at  different  levels  of  trade 
and  different  quantities  than  are  U.S. 
sales. 

Respondent  contends  that  it 
cooperated  fully,  that  its  responses  were 
essentially  complete  and  accurate,  and 
that  it  reported  the  appropriate  sales  in 
the  home  market.  Therefore,  respondent 
contends,  there  is  no  basis  for  BIA. 

DCX7  Position:  We  agree  with 
petitioners  in  part.  SSAB  failed  to  report 
HM  sales  to  related  end-users  despite 
the  questionnaire’s  instructions  to  do  so. 
SSAB  also  failed  to  report  HM  sales  by 
its  related  customer,  despite  both  the 
questionnaire’s  instructions  and 
repeated  supplemental  requests  that  it 
do  so.  SSAB  did  not  state  that  reporting 
such  sales  would  be  burdensome  until 
its  November  19, 1992,  supplemental 
questionnaire  response  (i.e.,  three 
months  after  it  received  our 
questionnaire),  and  it  never  requested 
any  relief  from  reporting  requirements 
(e.g.,  permission  to  report  only  a  sample 
of  its  HM  sales).  SSAB’s  defsnse  that 
such  sales  would  not  have  been  more 
similar  to  U.S.  models  or  of  comparable 
quantities  is  a  determination  that  must 
Im  left  to  the  Department  and  can  only 
be  made  when  all  relevant  sales 
information  is  on  the  record  for 
examination.  SSAB  ignored  explicit  and 
repeated  instructions  from  the 
Department,  unilaterally  deciding 
which  sales  to  report.  Since  SSAB’s 
relationship  to  its  related  customer 
proved  not  to  be  arm’s  length  in  nature 
(see  the  “Fair  Value  Comparisons” 
section  of  this  notice,  above),  the 
reported  prices  to  this  related  customer 
cannot  be  compared  to  U.S.  sale  prices. 

Verification  also  reveeded,  or  did  not 
resolve,  numerous  problems  with 
SSAB’s  data.  Movement  charges. 


adjustments,  and  expenses  had  been 
misreported,  and  U.S.  prices  had  been 
routinely  overstated. 

In  view  of  the  number  of  unmatched 
U.S.  sales  and  the  imreliability  of 
respondent’s  reported  data,  we  must 
resort  to  BIA.  Because  SSAB 
substantially  participated  in  this 
investigation,  we  have  determined 
SSAB  to  be  a  cooperative  respondent 
(refer  to  our  discussion  of  BIA  in  the 
“Fair  Value  Comparisons”  section  of 
this  notice,  above). 

Comment  2:  SSAB  contends  that  the 
Department’s  arm’s-length  test  is  flawed 
bemuse  (a)  the  benchmark  for 
comparability  (99.5  percent  of  weighted- 
average  prices  to  unrelated  parties  for 
the  same  product)  is  too  hi^, 
effectively  requiring  prices  to  be 
identical;  (b)  ffie  Department  should 
omit  from  its  analysis  sales  of  second- 
choice  plate  because  they  are  made  at 
lower  prices  and  thus  distortive;  (c)  the 
Department’s  definition  of 
“comparable”  merchandise  is  “identical 
for  matching  purposes,”  even  though 
such  products  may  in  fact  be  different 
and  sold  at  different  prices;  and  (d)  it 
relies  on  POI  weighti-average  prices, 
thus  risking  distorted  comparisons  due 
to  non-contemporaneous  prices. 

Petitioners  counter  that  (a)  no 
reasonable  benchmark  shows  SSAB’s 
related  customer  sales  prices  to  be  arm’s 
len^;  (b)  inclusion  of  seconds  in  the 
analysis  is  not  a  significant  factor;  (c) 
there  is  no  evidence  that  the  definition 
of  identical  merchandise  is  distortive  in 
the  arm’s-length  test;  and  (d)  there  is  no 
evidence  that  contemporaneity 
influenced  the  results  of  the  arm’s- 
length  test. 

DOC  Position:  We  agree  with 
respondent  in  part.  We  have  revised  the 
test  to  compare  prices  to  related 
customers  only  against  prices  to 
unrelated  customers  at  the  same  level  of 
trade  (where  possible).  Furthermore, 
because  SSAB  had  no  sales  of  seconds 
in  the  United  States  market,  we 
excluded  seconds  from  FMV  and  from 
consideration  in  the  related  party  test. 

We  reject  SSAB’s  claim  that  the  99.5 
percent  benchmark  is  too  high.  Section 
353.45(a)  of  the  Department’s 
regulations  provides  that,  ordinarily,  the 
Department  "*  *  *  will  calculate 
foreign  market  value  based  on  that  sale 
[a  sale  to  a  related  customer]  if  satisfied 
that  the  price  is  comparable  to  the  price 
at  which  the  producer  or  reseller  sold 
*  *  *  to  a  person  not  related  to  the 
seller.”  In  this  case,  the  analysis 
provided  by  SSAB  did  not  satisfy  us 
that  its  related-customer  prices  were 
comparable  to  its  unrelated-customer 
prices.  Frirther,  our  own  test,  based  on 
the  reasonable  assumption  that  prices’ 
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comparability  could  be  estaUidied  it 
on  average,  the  prices  were  nearly  the 
same,  pr^uced  die  same  result 

With  respect  to  our  selection  of 
comparable  merdiandise  and  the 
contemporaneity  of  prices,  respondent 
has  not  provided  a  reasoncdile  basis  for 
us  to  consider  these  items  differently  in 
determining  the  comparal^ty  of  home 
market  prices  (Le.,  in  conducdng  the 
arm’s-length  test)  than  we  do  in 
determining  the  comparability  of  home 
market  and  U.S.  prices  (i«..  in  making 
LTFV  comparisons). 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sectitm  733(dKl) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend . 
liquidation  of  all  entries  of  subject 
merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  4, 
1993,  the  date  of  publication  in  die 
Federal  Register  of  our  preliminary 
determination.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated 
margins,  as  ^own  below.  The 
suspension  of  liquidaticm  will  remain  in 
effect  until  further  notice.  The 
weig^ted-evmage  mai^ns  are  as 
follows: 


Notice  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  reroonsibility,  pursuant  to  19  CFR 
353.34(a).  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  ATO.  Failure  to  comply 
is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  73S(d)  of  die  Act  (19 
U.S.C.  1673d(d))  and  19  CTR 
353.20(a)(4). 

Dated;  June  21, 1993. 

Joa^h  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. . 

(FR  Doc.  93-15627  Filed  7-6-93;  8:45  am] 
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[A-412-614] 

Final  Determination  of  Saiea  at  Lesa 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  the  United 
Kingdom 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTI^  DATE:  July  9. 1993. 

FOR  FURTHBt  MFORMATION  CONTACT: 
David  J.  Goldberger  or  Andrew 
McGilvray,  Office  of  Antidumping 
Investigations,  Imp<»t  Administraticm, 
International  Trade  Administration. 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4136  or  (202)  482-0108, 
respectively. 

Final  Determination 

We  determine  that  imports  of  certain 
cut-to-length  carbon  steel  plate  (steel 
plate)  horn  the  United  Kingdom  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  thmi  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  ’’Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
and  postponement  of  the  final 
determination  in  this  investigation  on 
January  26. 1993,  (58  FR  7124,  February 
4. 1993),  the  following  events  have 
occurred: 

We  received  a  Te<piest  for  a  public 
hearing  from  British  Steel  pic  (British 
Steel),  the  respondent  in  ^s 
investigation,  on  February  12. 1993.  On 
February  12, 1993,  petitioners  indicated 
their  intent  to  participate  in  a  public 
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ITC  Notification 

We  have  notified  the  International 
Trade  Commission  (TTC)  of  our 
determination.  The  ITC  will  now 
determine,  within  45  days,  whether 
these  impmrts  are  materially  injuring,  or 
threaten  raatwial  injury  to.  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury,  does  not  exist  with  respect  to  the 
steel  plate  from  Sweden,  the  proceeding 
will  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  detMmines  that  such  injury 
does  exist,  the  D^^artment  will  issue  an 
antidumping  duty  mder  directing 
Customs  offiidals  to  assess  antidumping 
duty  deposits  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  aftw  ffie  effective 
date  of  toe  suspension  of  liquidation. 


hearing.  On  February  19. 1993, 

Caterpillar  Inc.  (Caterpillar),  an  importer 
of  the  subject  merdiandise.  also 
indicated  its  intent  to  participate  in  a 
hearing. 

Petitioners.  British  Steel,  and 
Caterpillar  filed  case  briefs  cm  Ami  27, 
1993.  Petiticmers  filed  a  rebuttal  brief  cm 
April  30, 1993.  The  Department  held  a 
public  hearing  on  May  4, 1993. 

Scope  of  Investigation 

The  producrt  cxivered  by  this 
investigation  constitutes  a  single  “class 
or  kind"  of  merchandise:  Cert^  cut-to- 
length  carbon  steel  plate.  The  full 
descriptioa  of  the  sctojecit  merchandise 
is  included  in  Appendix  I  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Cai^m  Steel 
Flat  Products  from  Argentina,  whidi  is 
being  published  ccmcurrently  with  this 
notice. 

Period  (^Investigation 

The  period  of  investigation  is  January 
1  throi^  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determuiad  that  all  the 
products  covered  by  this  investigaticm 
constitute  a  single  category  of  such  or 
similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
plate  from  the  United  Kingdom  to  the 
United  States  were  made  at  less  than 
fair  value,  vre  compared  the  United 
States  price  (USI^  to  the  foreign  market 
value  (FMV),  as  specified  in  the  “United 
States  Price"  and  ’Toreign  Market 
Value"  sections  of  this  notice. 

Because  respondent  failed  to  respond 
to  our  questicmnaire,  we  based  our 
determinaticm  on  best  information 
available  (BIA)  pursuant  to  section 
776(c)  of  the  Act. 

In  determining  what  to  use  as  BIA,  the 
Departmmit  followrs  a  two-tiered 
methodology,  wh^by  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  (^operated  in  an 
investigation  and  margins  based  on 
more  advose  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation.  Since  British  Steel  did 
not  cooperate  in  this  investigation,  we 
have  assigned  a  BIA  margin  based  on 
the  most  adverse  assumj^ons. 
Accordingly,  we  compel  U.S.  prices 
to  home  market  prices,  as  provided  in 
the  petition.  As  BIA,  given  that  Britidi 
Steel  has  been  uncoopmative,  we  based 
our  determination  on  the  comparison 
that  yielded  the  highest  margin. 
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United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination. 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  die 
preliminary  determination. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  during  the 

auarter  of  the  U.S.  sale  as  certified  by 
le  Federal  Reserve  Bank. 

Final  Negative  Determination  of  Critical 
Circumstances 

For  this  final  determination,  we  made 
the  critical  circumstances  determination 

Cant  to  section  735(a)(3)  of  the  Act, 
upon  the  methodology  described 
in  Appendix  n  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina. 

When  critical  circumstances  are 
alleged  and  the  respondent  has  been 
deemed  uncooperative,  resulting  in  the 
antidumping  duty  determination  being 
based  on  BIA,  Department  practice  has 
been  to  use,  where  possible,  the  volume 
of  imports  provided  in  the  United  States 
Import  Statistics  (IM-146)  to  analyze 
whether  or  not  imports  have  been 
massive  over  a  relatively  short  period  of 
time  (see,  e.g..  Pure  and  Alloy 
Magnesium  from  Canada,  57  FR  30939, 
30941  (July  13, 1992)  (Magnesium  from 
Canada):  Silicon  Metal  from  the  PRC,  56 
FR  18570, 18571  (April  23, 1991)).  The 
relevant  Harmonized  Tariff  Schedule 
(HTS)  categories  under  which  import 
data  for  steel  plate  are  collected  consist 
of  both  “basket”  (i.e.,  inclusive  of  both 
subject  and  non-subject  merchandise) 
and  “non-basket”  (i.e.,  limited 
exclusively  to  the  subject  merchandise) 
categories.  For  our  andysis,  we 
examined  the  level  of  imports  in  the 
pre-  and  post-petition  periods  using 
those  HTS  categories  limited 
exclusively  to  the  subject  merchandise. 
We  abo  examined  a  comparison  of 
imports  using  all  of  the  HTS  categories 
identified  in  the  scope  of  investigation, 
as  well  as  a  comparison  of  non-basket 
HTS  categories  in  the  pre-petition 
period,  to  both  basket  and  non-basket 
HTS  categories  in  the  post-petition 
period,  li^s  last  comparison  makes  the 
most  adverse  assumption  with  respect 
to  critical  circiunstances  in  that  it 
assumes  that  none  of  the  basket  category 
imports  in  the  pre-petition  period  were 
of  subject  mercnandise,  but  that  all  of 
the  basket  category  imports  in  the  post¬ 


petition  period  were  of  subject 
merchandise. 

To  determine  the  length  of  the 
comparison  periods,  the  Department 
normally  uses  the  longest  period  for 
which  information  is  available  up  to  the 
effective  date  of  the  preliminary 
determination.  However,  where  there  is 
a  concurrent  countervailing  duty  (CVD) 
investigation  involving  the  same 
merchandise,  we  normally  perform  the 
comparison  up  to  the  suspension  of 
liquidation  resulting  frnrn  the 
affirmative  preliminary  determination 
in  the  CVD  investigation  (see, 

Magnesiiim  from  Canada).  Since  there  is 
a  C^  investigation  of  steel  plate  from 
the  United  Kingdom,  our  comparison 
period  for  this  investigation  is  five 
months,  to  take  into  account  the 
Deceml^r  7, 1992,  effective  date  of 
suspension  of  liquidation  under  the 
CVD  investigation. 

Based  on  our  analysis  of  the  IM-146 
statistics  of  non-basket  categories  using 
five-month  comparison  periods,  as 
described  above,  we  do  not  find  that 
there  has  been  a  massive  increase  in 
imports.  We  also  note  that  we  did  not 
observe  a  massive  increase  under  the 
other  analyses  examined.  Because  we 
find  that  imports  have  not  been  massive 
over  a  relatively  short  period  of  time,  we 
do  not  need  to  determine  whether  there 
was  a  knowledge  or  history  of  dumping. 
Therefore,  in  accordance  with  section 
735(a)(3)  of  the  Act,  we  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  steel  plate  from  the 
United  Kingdom. 

Interested  Party  Comments 

Comment  1:  British  Steel  claims  that 
the  margin  used  in  the  preliminary 
determination  is  inappropriate  as  BIA 
because  it  is  based  on  a  comparison  of 
USP  derived  from  average  \mit  import 
values  with  a  foreign  market  value 
based  on  actual  home  market  price 
quotes.  According  to  British  Steel,  this 
methodology  artificially  inflates  the 
disparity  between  U.S.  price  and  foreign 
market  value  because  it  includes  a 
comparison  of  a  high-priced  home 
market  sale  to  a  USP  l^sed  on  an 
average  of  product  prices.  British  Steel 
states  that  this  comparison  is  also 
incorrect  because  it  is  based  on  a 
product  which  British  Steel  claims  was 
not  sold  in  the  U.S.  during  the  POL 
Instead,  British  Steel  proposes  that  the 
margin  be  based  on  the  most  adverse 
comparison  of  actual  U.S.  price  quotes 
to  actual  home  market  price  quotes 
contained  in  the  petition. 

Petitioners  state  that  the  use  of 
average  unit  import  values  is  reasonable 
and  consistent  with  the  Department’s 
normal  practice.  In  support  of  their 


position,  petitioners  dte  a  number  of 
recent  cases,  such  as  Final 
Determination  of  Sales  at  LTFV: 
Ferrosilicon  from  the  People’s  Republic 
of  China,  58  FR  5356  (January  21, 1993), 
where  the  Department  based  a  BIA  rate 
on  a  comparison  of  average  unit  U.S. 
import  values  to  foreign  market  value. 

DOC  Position:  We  agree  with 
petitioners.  British  Steel  did  not 
respond  to  our  antidumping  duty 

3uestionnaire  and  thus  is  properly 
eemed  to  be  an  “imcooperative” 
respondent.  Our  standard  and 
consistent  practice  in  such  cases  is  to 
assign  such  a  respondent  the  highest 
margin  found  in  the  petition,  unless 
there  is  another  firm  under  investigation 
with  an  even  greater  margin.  This  was 
the  approach  used  in  the  preliminary 
determination  for  this  case  and  in  all 
other  cases  involving  non-cooperating 
respondents  in  the  steel  investigations, 
and  also  has  been  continued  in  recent 
final  determinations  such  as  Final 
Determination  of  Sales  at  LTFV:  Certain 
Helical  Spring  Lock  Washers  frnm 
Taiwan,  58  FR  27709  (May  11, 1993), 
and  Final  Determination  of  Sales  at 
LTFV:  Certain  Welded  Stainless  Steel 
Butt-Weld  Pipe  Fittings  from  the 
Republic  of  Korea,  57  FR  61881 
(Dumber  29, 1992).  Given  this 
longstanding  practice,  which  has  been 
consistently  applied  by  the  Department 
since  such  cases  as  Final  Determination 
of  Sales  at  LTFV:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany,  54  FR  18992, 

19033  (May  3, 1989),  British  Steel 
should  have  recognized  that  it  would  be 
subject  to  the  hipest  rate  alleged  in  the 
petition  if  it  chose  not  to  respond. 

British  Steel’s  status  as  a  non- 
cooperative  respondent  has  not  changed 
since  the  preliminary  determination. 
Consequently,  we  find  no  basis  to 
depart  from  our  BIA  methodology  in  the 
final  determination. 

We  further  note  that  the  use  of 
average  unit  import  values  as  the  basis 
for  USP  is  appropriate,  as  it  is  based  on 
information  reasonably  available  to  the 
petitioners,  and  has  b^n  used  in  a 
number  of  cases,  as  cited  by  the 
petitioners.  British  Steel’s  claim  that  it 
did  not  sell  the  product  identified  in  the 
U.S.  import  statistics  used  to  derive  USP 
cannot  M  accepted  because  it  did  not 
submit  a  questionnaire  response  and 
thus  there  is  no  information  on  the 
record,  subject  to  a  verification,  that 
would  support  this  contention. 

Comment  2:  British  Steel  and 
Caterpillar  contend  that  the  preliminary 
determination  of  critical  circumstances 
is  improper.  *rhese  parties  state  that,  for 
comparison  periods  of  four,  five,  and  six 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


37217 


months  before  and  after  the  filing  of  the 
petition,  there  is  no  evidence  of 
"massive"  imports  according  to  U.S. 
Department  of  Commerce  import 
statistics.  Consequently,  Caterpillar 
contends  that,  as  British  Steel  was  the 
exclusive  or  virtually  exclusive  exporter 
of  the  subject  merchandise  to  the  United 
States  during  the  relevant  period,  it  was 
improper  for  the  Department  to  rely 
exclusively  on  the  petitioners' 
allegations  without  any  analysis  of  its 
own.  Based  on  such  analysis,  these 
parties  contend  that  there  cannot  be  a 
finding  of  critical  circumstances. 

DOC  Position:  The  Department  has 
analyzed  the  available  data,  as 
discussed  imder  the  "Critical 
Cirounstances”  portion  of  this  notice, 
and  has  made  a  negative  determination 
of  critical  circumstances. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  the  United 
Kingdom  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  4, 1993,  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  bond  equal  to  the 
estimated  amoimt  by  which  the  FMV  of 
the  merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  imtil 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows; 


Producer/manufacturer/exporter 

Weighted- 

average 

margin 

percent¬ 

age 

Rriti.oh  RtAAl  pir  . 

106.22 

109.22 

Ail  OlhAnt . . 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  “(n]o  product  *  *  *  shall 
be  subject  to  both  antidumping  and 
coxmtervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization.”  This  provision  is 
implemented  by  772(d)(1)(D)  of  the  Act. 
Since  antidumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount. 

In  its  affirmative  final  determination 
in  the  concurrent  countervailing  duty 
investigation  involving  sales  in  the 
United  States  of  steel  plate  from  the 
United  Kingdom,  the  Department  did 
not  find  any  export  subsidies.  Therefore, 


we  did  not  need  to  make  any  offset  to 
the  antidumping  denosit  rates. 

Because  we  now  aetermine  that 
critical  circumstances  do  not  exist,  the 
retroactive  suspension  of  liquidation 
ordered  at  the  time  of  the  preliminary 
determination  are  terminated  for  entries 
of  steel  plate  from  the  United  Kingdom. 
All  cash  deposits  or  bonds  placed  on 
entries  of  steel  plate  from  the  United 
Kingdom  prior  to  February  4, 1993, 
shall  be  refunded. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  The  ITC  will 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  before  45 
days  after  oiir  final  determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  ^e 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated;  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-15628  Filed  7-8-93;  8:45  am] 
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[C-433-804] 

Rnal  Affirmative  Countervaiiing  Duty 
Determination:  Certain  Steel  Producte 
From  Austria 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Sullivan,  Office  of  Countervailing 
Investigations,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0114. 

Final  Determination 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Austria  of 
certain  steel  products. 


For  information  on  the  estimated  net 
subsidy,  please  see  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  affirmative  determination 
in  the  Federal  Register  (57  FR  57781, 
December  7, 1992),  the  following  events 
have  occurred. 

On  December  8, 1992,  we  issued  a 
final  supplemental  questionnaire  to 
respondents.  On  December  23, 1992,  we 
received  a  response  from  the 
Government  of  Austria  (GOA).  On 
January  8  and  15, 1993,  we  received 
responses  bom  Voest-Alpine  Stahl  Linz 
Ges.m.b.H.  (VA  Linz)  and  Voest-Alpine 
Stahl  AG  (VAS). 

In  accoMance  with  section  776(b)  of 
the  Act,  we  verified  the  responses  of  the 
GOA.  VA  Linz.  VAS.  and  Austrian 
Industries  (AI)  (which  provided 
information  for  Voest-Alpine  AG 
(VAAG))  from  January  25  through 
February  5, 1993. 

On  Fwruary  26, 1993,  the  Department 
returned  to  respondents  a  submission 
dated  February  17, 1993,  because  it 
contained  unsolicited  factual 
information  and  was  submitted  after 
verification. 

Petitioners  and  respondents  filed  case 
and  rebuttal  briefs  on  March  8-9  and 
March  12, 1993,  respectively.  A  public 
hearing  was  held  on  March  15, 1993.  A 
public  hearing  regarding  general  issues 
in  this  and  the  11  other  countervailing 
duty  (CVD)  investigations  of  certain 
steel  products  from  various  countries 
was  held  on  May  5-6, 1993. 

On  March  8, 1993,  we  published  in 
the  Federal  Register  a  notice  postponing 
the  final  determination  in  this 
investigation  in  accordance  with  the 
postponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935). 

On  April  6, 1993,  we  terminated  the 
suspension  of  liquidation  of  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  that  date  (see 
Suspension  of  Liquidation  section, 
below). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation,  certain  steel  products, 
constitute  the  following  single  "class  or 
kind"  of  merchandise,  as  found  in  the 
Scope  Appendix  attached  to  this  notice: 
certain  cold-rolled  carbon  steel  flat 
products. 

Injury  Test 

Because  Austria  is  a  "coxmtry  under 
the  Agreement"  within  the  meaning  of 
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section  701(b)  of  the  Act.  the  U.&. 
InternetioDal  Trade  Commission  (TFC)  is 
required  to  detennine  whether  imports 
of  certain  steel  products  from  Austria 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  iitdustry.  Qa  August  21, 
1902.  the  rrc  preliminarily  deteraoined 
that  there  is  a  reasooaUe  indication  that 
an  industry  in  the  United  States  is  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
frum  Austria  of  t^  sul^ect  mmtdiandise 
(57  FR  38064,  August  21, 1992). 

Corpmate  History 

Prior  to  1987,  the  sul^ect  merchandise 
was  produced  in  the  steel  divisicm  of 
VAAG,  a  large  conglcunerate  which  also 
contained  engineering  and  finiriied 
products  divisions.  Veroinigte 
Edektahlwwke  (VEW),  a  p^ucer  of 
specialty  steel  {utxlucts  not  sul^ect  to 
investig^CHi,  was  an  incorpor^ed 
subsidiary  of  VAAG.  In  1087,  VAAG 
underwmt  a  major  restructuring  and 
several  new  companies  were 
incorporated  to  operate  the  three  major 
diviskms  of  VAAG.  The  steel  division 
became  VA  Linz.  VAAG  became  a 
holding  company  fw  these  new 
companies  and  ^  VEW. 

In  1988,  the  production  assets  of  VEW 
were  distribute  to  its  two  incorporated 
subsidiaries,  Bdhler  and  Sdioeller 
Bleckmann.  VEW  was  renamed  VAS 
and  it  became  a  steel  holding  company 
(under  VAAG)  urith  VA  Linz  and  Bdhler 
two  of  its  incorporated  subsidiaries. 

In  1989,  VAS  and  all  other 
suUroldii^  of  VAAG  vrere  transferred 
to  Industrie  und  Beteiligungsvmwaltung 
Gesm.biL  (IBVG).  In  1990,  IBVG,  in 
turn,  renamed  Austrian  Industries  AG 
(AI).  VAAG  remained  in  existence,  but 
separate  from  IBVG  and  AL  bolding 
omy  residual  liabilities  and  non-steel 
assets. 

Respondents 

We  have  determined  that  the  GOA, 
VAAG.  VAS,  and  VA  Ijwx  are 
respondents  for  the  class  or  kind  of 
merchandise  subject  to  this 
investigation.  As  discussed  below  in  the 
Best  Informaticm  Avail^le  section,  we 
have  determined  that  VAAG  and  VAS, 
as  holding  companies  for  VA  Linz  in 
1987-88  and  1988-present,  respectively, 
received  subsidies  that  benefitted  VA 

l.iriT- 

Best  Information  Available 

Petitioners  argue  that  the  Department 
should  reject  the  responses  (tfVA  lin* 
and  VAS  as  deficient  and  apply  best 
information  available  (BIA).  Although 
VAS  claimed  that  it  did  not  have  to 
respond  to  the  Department’s 
qu^onnairs,  that  is  incorrect. 


Petitioners  state  that,  at  verification, 
the  Department  discovered  for  the  first 
time  tmt  VAS  ^rformed  cortain 
activities  on  benalf  of  VA  Linz  (e.g.,  raw 
materials  purchasing).  Petitimm  assert 
that  these  activities  required  a  full 
respmse  firom  VAS.  Petitimaws  argue 
that  these  dicumstances  reflect  those  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearing)  and  Parts  Thereof  frtxn  the 
Federal  ^public  of  Germany  (‘'AFBs 
from  the  FRG”),  54  FR  18992  (^y  3. 
1989),  where,  due  to  the  magnitude  of 
the  problems  encountered  at 
verification,  the  Department  had  no 
alternative  W  to  use  BIA. 

Respondents  argue  that  both  VA  Linz 
and  VAS  provided  full  responses  to  the 
Department’s  (mginal  que^onnaire. 
However,  based  on  the  Department’s 
November  2. 1992,  letter  regarding 
whether  related  parties  were  requi^  to 
respond  to  deficiency  questionnaires, 
VAS  did  not  respond  to  parts  of  the 
Department’s  deficiency  questioimaire. 
The  functions  perform^  by  VAS  on 
behalf  of  VA  Linz  that  were  dted  by 
petitionws  as  actions  which  require  a 
response  fr(xn  VAS  (e.g.,  raw  materials 
pu^asing).  were,  in  respondents*  view, 
simply  intermediary  functions  for 
which  VAS  received  reimbursement 
plus  a  fee.  Respondents  argue  that  no 
’’transfer  of  assets”  or  “assumption  of 
financial  obligations”  occurred  which 
would  have  required  a  response  from 
VAS.  Respondents  further  contend  that, 
in  any  event,  the  information  not 
provided  by  VAS  was  trivial  and  cannot 
oe  likened  to  the  situation  in  AFBs  firom 
the  FRG  where  numerous  errors  and 
discrepancies  were  fotmd  {Id.  at  19033- 
41). 

As  stated  above  by  respondents,  the 
Department  issued  a  letter  to 
resp<mdents  on  November  2, 1992, 
clarifying  the  basis  on  which  to  identify 
the  appropriate  related  parties  that  must 
respond  to  the  I^artment’s 
questionnaires.  The  following  excerpt 
from  that  letter  is  instructive  as  to  the 
determination  of  the  appropriate 
respondents: 

**You  do  not  have  to  provide  a  complete 
respooM  for  a  supplier,  trading  company  that 
does  not  sell  the  si^ject  merchandise,  or  a 
bolding  company  (i.e.,  a  company  that 
confines  its  activitiee  to  ownhw  stock  in.  and 
supervising  management  oi,  ouer 
companies,  induing  respondent)  merely 
because  it  is  related  to  the  mpondent 
However,  if  the  related  supplier,  trading 
company,  or  hdding  company  has  had 
’financial  transactions’  with  the  respondent, 
as  described  below,  please  provide  a 
complete  response,  along  with  an 
explanation  of  these  transactions.  If  a  holding 
company  is  in  tiun  ‘related’  to  other 


companies,  other  than  a  producer  ot  seller  of 
the  subject  merchandise,  you  do  not  have  to 
supply  a  response  for  these  other  companies. 

3.  Please  provide  complete  responses  fw 
all  related  companies  that  conducted  either 
of  the  following  types  of  financial 
trsnsactkms: 

a.  Any  transfor  of  funds  (e.g.,  grants, 
finandd  usets)  or  physical  assets  to  Um 
respondent,  the  benefits  of  which  were  still 
enjoyed  by  the  producer  of  the  subject 
merchancUse  during  the  POI;  or 

b.  Any  assumption  of  a  debt  or  other 
financid  obligation  of  the  respondent  (e.g., 
loan  payments,  dividend  payments,  wage 
compensatkm)  tiiat  the  respondent  would 
have  had  to  pay  during  the  POI. 

In  addition,  please  explain  the  nature  of 
these  financial  transactions,  including  all 
relevant  terms  and  conditions.” 

In  response  to  the  November  2, 1992, 
letter,  VAS  stated  that  it  did  not  engage 
in  “financial  transactions,”  as 
described,  with  VA  Linz.  Therefore,  it 
did  not  answer  most  of  the  questions 
contained  in  the  supplemental/ 
deficiency  questionnaire. 

On  December  8, 1992,  the  Department 
issued  a  second  supplemental/ 
deficiency  questionnaire  requesting 
respondents  to  detail  any  functions 
performed  by  VA  Linz’s  holding 
companies  since  1987.  Respondents 
stat^  that  VAS  only  provides  cash 
clearing  and  foreign  currency 
management  on  behalf  of  VA  T.inz.  No 
mention  of  any  other  activities  was 
made,  nor  did  the  response  indicate  that 
any  frmctions  were  performed  by 
VAAG.  We  accepted  these  responses 
and  stated  that  the  responses  of  VA 
Linz.  VAS,  VAAG,  and  the  GOA  would 
be  subject  to  verification  (see  Letter 
from  Susan  H.  Kvihbach  to  Honorable 
Dr.  Freidrich  Hoess,  dated  December  8, 
1992). 

Contrary  to  the  claims  of  respondents, 
we  discovered  at  verification  t^t  both 
VAAG  (through  Jime  1988)  and  VAS 
(after  Jime  1988)  performed  various 
functions  on  behalf  of  VA  Linz  (e.g.,  raw 
materials  purchasing,  acting  as  an 
intermediary  for  financial  services). 
Despite  repeated  requests  at  verificatia  > 
that  respondents  document  their 
assertimi  that  these  functions  comprise^ 
the  universe  of  functions  perform^  by 
VAAG  and  VAS  on  behalf  of  VA  Linz, 
respondents  failed  to  do  so. 

In  order  to  know  whether  VAAG  or 
VAS  should  have  responded  to  the 
Department’s  questionnaire,  it  was 
incumbent  upon  the  respondents  to 
identify  any  interactions  between  VA 
Linz  and  its  past  and  present  holding 
companies.  'Then,  these  interactions 
would  have  to  be  analyzed  to  see  if  they 
fell  within  the  term  “financial 
transactions,”  as  defined  by  the 
Department  in  its  November  2, 1992, 
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letter.  As  discussed  below,  no  such 
analysis  was  provided  to  the 
Department  either  in  a  response  or  at 
verification. 

When  VAS  contended  that  it  did  not 
have  to  provide  a  response  and,  in  a 
subsequent  letter,  that  the  only 
transactions  between  it  and  VA  Linz 
involved  management  in  foreign 
ciurencies  and  cash-clearing,  the 
Department  accepted  those  responses, 
subject  to  verification.  At  verification, 
expecting  to  verify  these  claims,  the 
Department  instead  found  that  the ' 
statement  that  VAS  performed  only  cash 
clearing  and  foreign  currency 
management  was  inaccurate.  It  was 
clear  that,  prior  to  our  questioning  at 
verification,  no  systematic  analysis  of 
the  interactions  between  VA  Linz  and 
its  holding  companies  had  ever  been 
done  for  purposes  of  this  investigation, 
despite  the  number  and  manner  of 
transactions  between  VA  Linz  and  VAS. 

With  respect  to  VAAG,  despite 
repeated  requests  by  the  Department, 
respondents  never  addressed  the  role  of 
VAAG  as  VA  Linz’s  holding  company 
from  1987  through  Jime  1988.  As 
explained  above,  at  verification  we 
discovered  that  VAAG  purchased  raw 
materials  for  VA  Linz,  acted  as  an 
intermediary  for  internal  and  external 
financing,  provided  workers  to  VA  Linz, 
and  may  have  provided  a  data 
processing  system  to  VA  Linz.  As  with 
VAS.  prior  to  our  questioning  at 
verification  no  systematic  analysis  of 
the  interactions  between  VA  Linz  and 
VAAG  had  been  done. 

The  information  discovered  at 
verification  did  not  correspond  to  the 
information  or  conclusions  provided  in 
the  responses  (or,  in  the  case  of  VAAG, 
not  provided  at  all).  This  fact,  combined 
with  the  apparent  lack  of  any  analysis 
by  respondents  of  the  interactions 
between  VA  Linz  and  VAAG  or  VAS, 
compels  us  to  determine  that  an 
adequate  response  was  not  provided. 
Lacking  comprehensive  information 
concerning  the  nature  and  degree  of 
intercompany  relationships,  as  well  as 
any  information  not  already  on  the 
record  concerning  the  receipt  of 
subsidies  by  VAAG  and  VAS,  we  are 
unable  to  determine  whether  and  to 
what  extent  VA  Linz  benefitted  from 
subsidies  received  by  its  holding 
companies. 

Because  of  these  deficiencies,  we 
determine  that  BIA  is  appropriate  with 
respect  to  subsidies  received  by  VAAG 
and  VAS  and  benefitting  VA  Linz. 

We  disagree  with  petitioners  that  the 
magnitude  of  these  deficiencies 
warrants  our  rejection  of  all  responses. 
In  all  other  aspects,  the  responses 
provided  by  VA  Linz  and  the  GOA  were 


complete  and  accurate.  Therefore,  we 
are  only  applying  BIA  with  respect  to 
subsidies  given  to  VAAG  and  VAS 
while  each  was  a  holding  company  to 
VA  Linz.  We  have  used  the  responses  to 
calculate  subsidy  rates  for  programs 
used  by  VA  Linz. 

We  have  based  the  BIA  for  subsidies 
to  VAAG  and  VAS  on  information 
collected  at  verification  and  from  public 
sources.  These  subsidies  are  equity 
infusions  and  grants  given  to  VAAG  in 
1987-1988  as  well  as  grants  given  to 
VAS  in  1988-89. 

We  have  analyzed  the 
equityworthiness  of  VAAG  for  1987,  the 
only  year  in  whicji  an  equity  infusion 
was  given.  We  determine  VAAG  to  be 
unequityworthy  in  the  1987,  as 
explained  more  fully  in  the 
Equityworthiness  section,  below. 
Therefore,  the  equity  infusion  given  to 
VAAG  in  1987  was  inconsistent  with 
commercial  considerations. 

Further,  we  determine  that  only  a 
portion  of  those  subsidies  given  to  the 
holding  companies  benefit  VA  Linz 
because  both  VAAG  and  VAS  were 
holding  companies  for  subsidiaries 
other  than  VA  Linz.  We  calculated  the 
share  attributable  to  VA  Linz  using  the 
ratio  of  VA  Linz’s  assets  to  its  holding 
company’s  assets  for  each  year  in  which 
subsidies  were  provided  to  VAAG  or 
VAS.  'This  methodology  is  consistent 
with  the  Restructuring  section  of  the 
General  Issues  Appendix. 

For  1988,  we  determine  that  the 
relevant  share  of  only  half  of  those 
subsidies  given  to  VAAG  in  that  year 
benefit  VA  Linz  because  VAAG  was  the 
holding  company  for  VA  Linz  only 
through  June  1988.  With  respect  to  the 
subsidies  given  to  VAS,  however,  we 
determine  that  all  subsidies  given  to 
VAS  in  1988  benefit  VA  Linz 
proportionately.  We  did  not  halve  the 
benefit  from  the  subsidies  received  by 
VAS  in  1988  because  VAS  did  not  exist 
until  July  1988. 

To  determine  the  benefit  from  the 
portion  of  the  countervailable  subsidies 
allocable  to  VA  Linz,  we  applied  the 
methodology  outlined  in  the  Allocation 
and  Equity  sections  of  the  General 
Issues  Appendix.  For  the  discount  rate, 
we  used  the  relevant  industry  bond  rate 
from  the  Austrian  National  Bank 
Annual  Report  (see  Comment  3.  below). 
This  discount  rate  was  also  used  for  all 
programs,  where  appropriate,  in  the 
Analysis  of  Programs  section,  below. 

We  then  divided  the  benefit  by  total 
sales  of  VA  Linz  products  during  the 
period  of  investigation  (POI).  Based  on 
BIA,  we  determine  the  net  subsidies  to 
be  2.08  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 


in  Austria  of  certain  cold-rolled  carbon 
steel  flat  products. 

Petitioners  note  that  we  found  VAAG 
to  have  used  the  osterreichische 
Kontrollbank  Aktiengesellschaft  (OKB) 
Export  Financing  program  in  Final 
Affirmative  Countervailing  Duty 
Determination  of  Certain  Carbon  Steel 
Products  from  Austria  (Carbon  Steel),  50 
FR  33369  (August  19, 1985).  While 
VAAG  may  have  used  the  OKB  Export^ 
Financing  program  in  1984,  wo 
determine  that  VAAG  and  VAS  would 
not  use  any  export  financing  or 
insurance  programs  or  a  tax  deferral 
program  for  export  receivables  after 
1987  because,  as  holding  companies, 
neither  would  export.  Therefore,  we 
find  it  reasonable  to  conclude,  as  BIA, 
that  VAAG  and  VAS  received  only  the 
equity  infusions  and  grants  described 
above. 

General  Issues 

Several  issues  raised  by  interested 
parties  in  this  investigation  and  in  other 
CVD  investigations  of  certain  steel 
products  from  various  countries  were 
not  case-specific  but  rather  general  in 
nature.  These  included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 
and  rebuttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 
Department’s  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  this 
notice. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  POI)  is 
calendar  year  1991,  which  corresponds 
to  the  fiscal  year  of  VA  Linz. 

In  determining  the  subsidies  received 
under  the  various  programs  described 
below,  we  calculated  a  country-wide 
rate  for  each  program.  This  rate  equaled 
the  ad  valorem  subsidy  received  by  VA 
Linz  because  it  is  the  sole  Austrian 
exporter  of  the  subject  merchandise. 
The  rates  for  all  programs  were  then 
summed  to  arrive  at  the  final  subsidy 
rate  listed  in  the  Suspension  of 
Liquidation  section,  below. 

Based  upon  our  analysis  of  the 
petition  and  the  verified  responses  to 
our  questionnaires,  we  determine  the 
following: 
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Equityworthiness 

A  detailed  equityworthiness  analysis 
can  be  found  in  Appendix  2  of  the 
Concurrence  Memorandum  dated  June 
9. 1993.  A  summary  of  that  analysis 
follows. 

In  this  investigation,  the  Department 
preliminarily  determined  VAAG  to  be 
unequitywortby  in  the  period  1978>-84. 
This  concurred  with  our  decision  in 
Carbon  Steel,  in  which  we  determined 
VAAG  to  be  unequityworthy  during  the 
same  period.  Respimdents  have  not 
questioned  this  and  no  additional 
information  concerning  that  period  has 
come  to  light.  Therefcne,  we  determine 
VAAG  to  be  unequityworthy  during 
1978-84. 

In  our  preliminary  determination,  we 
also  found  VAAG  to  be  unequitywcurthy 
in  1986.  Respondents  have  claimed  that 
the  Department  should  include  in  its 
<)nalysis  additional  information 
available  in  1986.  This  information, 
which  the  Department  did  not  consider 
for  the  preliminary  determination,  is 
two  cost-cutting  studies  and 
restructuring  plans. 

One  of  the  studies  prepared  by  VAAG 
(called  "VA  Neu”)  was  not  supplied  in 
the  response  and  was  first  available  to 
the  [)epartment  at  verification.  Because 
respondents  did  not  supply  the 
Department  with  this  study  or  an 
adequate  summary  of  this  study  prior  to 
verification,  ther^y  denying  the 
Department  and  petitioners  an  adequate 
opportunity  to  analyze  its  contents,  we 
determine  that  any  information 
contained  therein  cannot  be  considered 
in  the  Department’s  analysis. 

The  other  study  was  prepared  by 
McKinsey  &  Company  ("the  McKinsey 
study").  This  study  was  a  cost-cutting 
study  done  for  the  steel  division  which 
became  VA  Linz.  Despite  an  explicit 
request  by  the  Department  that 
respondents  submit  this  study  in  full 
(see  Letter  from  Susan  H.  Kuhbach  to 
Honorable  Dr.  Freidrich  Hoess  dated 
December  8, 1992)  so  that  it  could  be 
properly  analyzed,  only  a  summary  and 
sample  pages  were  submitted 
immediately  prior  to  verification. 
Respondents  argue  that  this  study  was 
too  voluminous  to  translate  and  submit. 

A  summary  of  a  voluminous  study 
such  as  this  may  be  considered  adequate 
if  it  thwoughly  reviews  such  aspects  as 
the  scope  and  purpose  of  the  analysis, 
the  meOuxlological  approach  used,  and 
the  conclusions  drawn.  These  aspects 
are  necessary  so  that  the  Department 
and  petitioners  have  a  sufficient  basis 
upon  which  to  evaluate  the  study  prior 
to  verification.  The  summary  provided 
by  respondents  falls  well  riiort  of  the 
infonnatimi  needed  on  the  record  to 


perform  such  an  evaluation.  Therefore, 
we  did  not  consider  the  contents  of  the 
McKinsey  study  or  the  summary  in  the 
equityworthiness  analysis. 

With  respect  to  the  planned 
restructuring  of  VAAG,  a  reasonable 
private  investor  would  consider  the 
anticipated  benefits  from  these  plans 
over  past  results.  No  information 
regarding  the  expected  results  from 
restructuring  was  presented  other  than 
the  information  contained  in  the  two 
studies  which  are  not  being  considered. 
Thus,  there  are  no  conclusions 
regarding  the  restructuring  which  afiect 
the  equityworthiness  determination. 

With  no  information  to  counter  the  past 
performance  of  VAAG,  we  determine 
VAAG  to  be  unequityworthy  in  1986. 

Since  VA  Linz  was  incorporated 
efiective  1987,  our  equityworthiness 
analysis  for  1987  shifts  to  that  company. 
VA  Linz's  performance  prior  to  1987  is 
included  in  the  financial  statements  of 
VAAG.  As  discussed  above,  VAAG 
performed  poorly.  Respondents  have 
claimed,  however,  that  VA  Linz  on  its 
own  was  equityworthy  in  1987  and 
based  this  claim  on  the  restructuring 
and  the  cost-cutting  studies  discussed 
above. 

As  noted  above,  we  did  not  consider 
the  VA  Neu  or  McKinsey  studies.  In 
addition,  the  restructuring  plans 
submitted  to  Finanzierungsgarantie 
Gesellschaft  (the  Federal  Guaranty 
Corporation — FGG)  in  1987  were 
derived  horn  the  VA  Neu  study.  These 
plans  were  not  submitted,  either 
entirely  or  in  summary  form,  on  the 
record  prior  to  verification.  Moreover,  as 
noted  above,  no  information  regarding 
the  expected  results  from  restructuring 
was  presented. 

Respondents  have  also  cited  VAAG’s 
annual  reports  for  the  years  1984-86, 
where  references  are  made  to  the 
profitability  of  the  steel  division’s 
operations  at  Linz.  For  a  reasonable 
private  investor  examining  the 
prospects  of  an  investment  in  VA  Linz 
in  1987,  such  brief  references,  devoid  of 
any  financial  data,  would  not  provide  a 
sufficient  basis  to  counteract  the  actual, 
documented,  poor  performance 
contained  in  die  remainder  of  VAAG’s 
annual  reports.  While  we  recognize  that 
VAAG’s  financial  data  reflects  more 
than  just  VA  Linz,  without  any 
additional  information,  we  are 
compelled  to  rely  on  VAAG’s  results  as 
a  surrogate  for  VA  Linz. 

We  gathered  at  verification  an  internal 
OIAG  memorandum  which  contained 
profit  forecasts  for  the  steel  division  at 
VA  Linz.  No  analysis  was  associated 
with  this  memorandum  which  a  private 
investor  could  examine  in  order  to 
determine  its  accuracy. 


Therefore,  we  determine  VA  Linz  to 
be  unequityworthy  in  1967  because  the 
evidence  submitted  does  not  provide  a 
sufficient  evidentiary  basis  to  overcome 
the  historical  record  of  poor 
performance  by  VAAG. 

As  discussed  above,  we  are  applying 
partial  BIA  and  assuming  that  a 
proportional  amount  of  an  equity 
infusion  received  by  VAAG  in  1987, 
while  acting  as  holding  company  for  VA 
Linz,  benefitted  VA  Linz.  Hence,  we 
have  also  analyzed  whether  VAAG  was 
equityworthy  during  1987. 

For  1987,  the  information  on  the 
record  indicates  that  VAAG’s  past 
performance  was  pKxir.  While  the 
restructuring  of  VAAG  had  begun,  we 
have  no  information  regarding  forecasts 
available  in  1987  that  VAAG  as  a  whole 
would  begin  to  perform  better. 

Therefore,  we  determine  that  VAAG  was 
unequityworthy  in  1987. 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Austria  of  certain  steel 
products  under  the  following  programs; 

1.  Equity  (Capital)  Infusions  to  Voest- 
Alpine  AG  (VAAG):  1983-84, 1986 

1983-1984 

The  GOA  provided  capital  infusions 
through  Osterreichische 
Industrieholding-Aktiengesellschaft 
(OIAG)  to  VAAG  while  VAAG  owned 
the  facilities  which  became  VA  Linz,  the 
producer  of  the  subject  merchandise. 

We  verified  that  VAAG  received  capital 
infusions  in  1983  and  1984. 

At  verification,  we  discovered  that  an 
equity  infusion  reported  by  respondents 
as  received  in  1978  was  actually 
received  in  1975.  Therefore,  since  we 
have  determined  that  the  benefits  from 
non-recurring  subsidies  should  be 
allocated  over  15  years  (see  Allocation 
section  of  the  General  Issues  Appendix), 
benefits  from  this  infusion  would  not  be 
allocated  to  the  POL 
The  1983  and  1984  infusions  were 
given  by  OIAG  pursuant  to  Law  589/ 
1983.  Law  589/1983  provides  authority 
for  disbursement  of  fimds  to  companies 
of  OIAG,  of  which  VAAG  is  one. 
Therefore,  we  determine  the  infusions 
given  under  this  law  to  be  specific. 

As  discussed  above,  we  determined 
that  VAAG  was  unequityworthy  in 
1978-84.  Therefore,  these  equity 
infusions  were  given  on  terms 
inconsistent  with  commercial 
considerations. 

When  VAAG  was  restructured  and 
VA  Linz  became  a  separate  company, 
we  have  determined  that  these  subsidies 
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continue  to  benefit  steel  production.  In 
accordance  with  the  methodology 
outlined  in  the  Restructiuing  section  of 
the  General  Issues  Appendix,  we  have 
applied  the  following  methodolo^. 

We  divided  VA  Linz’s  asset  value  on 
January  1. 19B7,  by  VAAG’s  total  asset 
value  on  December  31, 1986  (i.e.,  pre¬ 
restructuring).  This  ratio  best  reflects 
the  proportion  of  total  VAAG  assets 
accounted  for  in  1986  by  what  became 
VA  Linz  in  1987. 

We  applied  this  ratio  to  VAAG’s 
subsidy  amount  to  calculate  the  portion 
of  these  infusions  allocable  to  VA  Linz. 
We  then  applied  the  methodology 
described  in  the  Allocation  and  Equity 
sections  of  the  General  Issues  Appendix 
to  calculate  the  benefit  to  VA  Linz  from 
these  eouity  infusions  We  divided  the 
benefit  by  total  sales  of  VA  Linz 
products  during  the  POL  On  this  basis, 
we  determine  the  net  subsidies  for  this 
program  to  be  0.20  percent  ad  valorem 
for  ^1  manufacturers,  producers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

1986 

Petitioners  alleged  that  an  equity 
infusion  was  given  by  OlAG  to  VAAG 
in  1985  while  VAAG  was  the  holding 
company  for  VA  Linz.  However,  the 
responses  and  verification  indicate  that, 
in  fact,  these  funds  were  received  by 
VAAG  in  1986.  The  1986  capital 
infusion  was  given  as  an  advance 
payment  imder  Law  298/1987  (the 
blAG  Financing  Act).  The  companies 
eligible  to  receive  funds  were  the  same 
as  those  under  Lew  589/1983. 

Therefore,  we  find  this  infusion  to  be 
specific. 

As  stated  above  in  the 
Equityworthiness  section,  we  determine 
VAAG  to  be  unequityworthy  in  1986. 
Thus,  we  determine  that  this  equity 
infusion  was  given  on  terms 
inconsistent  with  commercial 
considerations. 

To  calculate  the  benefit  from  this 
program,  we  used  the  same 
methodology  described  in  the  1978-84 
section,  above.  We  then  divided  the 
benefit  by  total  sales  of  VA  Linz 
prodiicts  during  the  POL  On  this  basis, 
we  determine  the  net  subsidies  for  this 
program  to  be  0.64  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

2.  Grants  Provided  to  VAAG:  1978-86 

The  GOA  provided  grants  to  VAAG 
through  blAG  during  the  years  1978-86, 
piu^uant  to  Law  602/1981,  Law  589/ 
1983,  and  Law  298/1987.  In  Carbon 
Steel,  the  Department  found  grants 
disbursed  imder  Law  602/1981  and  Law 


589/1983  to  be  coimtervailable  (50  FR  at 
33370-71).  In  addition,  as  stated  above, 
we  determine  that  benefits  provided 
imder  Law  298/1987  are  specific  and. 
hmice,  grants  under  this  law  are 
coimtervailable. 

As  with  the  equity  infu^ons  to  VAAG 
discussed  above,  respondents  have 
argued  that  the  fimds  provided  by  these 
grants  were  not  disbumed  to  facilities 
which  produced  the  subject 
merchandise  and.  therefore,  did  not 
benefit  the  subject  merchandise.  As 
discussed  above,  the  Department  has 
addressed  this  issue  in  the  Denominator 
and  Restructuring  sections  of  the 
General  Issues  Appendix. 

In  accordance  with  the  Allocation 
section  of  the  General  Issues  Appendix, 
the  grant  amounts  were  combing  with 
equity  infiisions  provided  under  the 
same  program  in  each  year,  if  any.  to 
determine  whether  the  amount 
exceeded  0.5  percent  of  total  VAAG 
sales  in  that  year.  In  each  year  except 
1981,  the  value  was  greater  than  0.5 
percent  of  sales.  The  1981  grant  was 
expensed  in  that  year.  To  cdculate  the 
benefit  fiom  the  other  grants,  we  used 
the  methodology  described  in  Equity 
Infusions  to  VAAG:  1983-84, 1986 
section,  above.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  2.26  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Austria  of  certain  cold- 
rolled  carbon  steel  flat  products. 

3.  Assumption  of  Losses  at 
Restructuring  by  VAAG  on  Behalf  of  VA 
Linz 

Petitioners  argue  that  if  VAAG 
assumed  debts  or  liabilities  of  VA  Linz 
during  the  restructuring  then  subsidies 
given  to  VAAG  after  January  1, 1987, 
could  be  used  to  liquidate  those  debts 
or  liabilities.  Petitioners  state  that 
respondents  do  not  indicate  whether 
VAAG  used  any  alleged  programs. 

At  verification,  we  examined  the 
distribution  of  liabilities  and  assets  by 
VAAG  to  its  newly  incorporated 
subsidiaries.  Any  assets  or  liabilities  not 
clearly  associated  with  a  new 
subsidiary,  including  general  debts, 
were  retained  by  VAAG. 

We  find  no  indication  that  VAAG 
retained  habilities  or  poorly-performing 
assets  as  a  result  of  this  distribution 
which  were  specifically  related  to  any  of 
the  newly  created  subsidiaries, 
including  VA  Linz.  In  addition,  even 
though  VAAG  retained  all  general 
liabilities,  it  appeared  that  VAAG 
attempted  to  allocate  some  of  the  cost 
associated  with  those  habilities  by 
creating  debt  obUgations  to  VAAG  on 
the  subsidiaries’  books.  Therefore,  we 
conclude  that  the  method  used  to 


allocate  habilities  and  assets  to  the  new 
subsidiaries  was  reasonable  and  that  no 
coimtervailable  benefit  was  conferred  in 
this  action. 

However,  we  did  observe  that  VAAG 
retained  a  loss  carried  forward  on  its 
balance  sheets  which  was  not  assigned 
to  any  of  its  newly  created  subsidiaries, 
including  VA  Linz.  For  VAAG,  this  loss 
carried  forward  nearly  created  a 
situation  of  negative  equity.  If  VAAG 
had  assigned  these  losses  to  its  new 
companies,  then  each  of  the  new 
companies  would  have  been  in  a 
similar,  precarious  financial  position. 
However,  equity  was  estabhshed  in  each 
company,  including  VA  Linz,  and 
VAAG  retained  all  the  losses  carried 
forward.  VAAG  later  received  funds 
from  the  GOA  under  Law  298/1987  to 
offset  these  losses. 

Consistent  with  our  analysis  of  the 
distribution  of  VAAG’s  assets  and 
habilities  to  the  newly-formed 
subsidiaries,  we  have  concluded  that  a 
portion  of  the  losses  should  also  have 
been  allocated  to  the  subsidiaries. 

Based  on  our  analysis  of  this 
distribution,  we  determine  that  VA  Linz 
benefitted  by  not  assuming  any  losses. 
Moreover,  although  VAAG  did  not 
receive  funds  to  cover  these  losses  until 
1989,  we  have  determined  that  VA  Linz 
benefitted  in  1987  when  the 
restructuring  occurred. 

We  calculated  the  benefit  by  treating 
the  losses  not  distributed  to  VA  Linz  as 
a  grant  in  1987,  determining  VA  Linz’s 
share  of  the  losses  by  reference  to  its 
asset  value  relative  to  total  VAAG 
assets. 

Using  the  methodology  outlined  in 
the  Allocation  and  Equity  sections  of 
the  General  Issues  Appendix,  we 
calculated  the  benefit  attributable  to  the 
POI  and  divided  this  amount  by  VA 
Linz’s  total  sales  to  reach  an  ad  valorem 
subsidy.  On  this  basis,  we  determine  the 
net  subsidies  for  this  program  to  be  0.76 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Austria  of  certain  cold-rolled  carbon 
steel  flat  products. 

4.  Equity  Infusion  to  VA  Linz — 1987 

Two  equity  investments  were  made  in 
VA  Linz  in  1987,  one  directly  fit>m 
OLAG  and  one  from  VAAG.  The 
infusion  by  OlAG  w^  made  pursuant  to 
Law  298/1987  (the  OlAG  Financing 
Act).  The  equity  investment  by  VAAG  is 
discussed  below  under  Programs 
Determined  Not  to  be  Qountervailable. 

With  respect  to  the  OLAG  infusion, 
the  companies  eligible  to  receive  funds 
under  Law  298/1987  were  the  same  as 
those  that  were  eligible  under  Law  589/ 
1983.  Therefore,  we  find  this  infusion  to 
be  specific.  As  stated  above  in  the 
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Equitywoithiness  section,  we  determine 
VA  LLiz  to  be  imequityworthy  in  1987. 
Therefore,  the  OIAG  infusion  was  given 
on  terms  inconsistent  with  commercial 
considerations. 

Since  the  infusion  was  made  directly 
in  VA  Ling  and  VA  Linz  was  separately 
incorporated  as  of  that  year,  we 
calculate  the  benefit  from  the  entire 
equity  infusion  using  the  methodology 
described  in  the  Allocation  and  Equity 
sections  of  the  General  Issues  Appendix. 
We  divided  the  calculated  benefit  by 
total  sales  of  VA  Linz  during  the  POI  to 
determine  the  ad  valorem  subsidy.  On 
this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0.10 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Austria  of  certain  cold-rolled  carbon 
steel  fiat  products. 

5.  Income  Tax  Deferral  on  Export 
Receivables 

Under  this  program,  the  GOA. 
pursuant  to  section  6(2)(c)  of  the 
Austrian  Income  Tax  Law  (EStG), 
permits  Austrian  companies  to  deduct 
from  their  taxable  income  and  place  in 
a  reserve  15  percent  pf  receivables 
originating  ^m  exports.  This  income 
remains  tax  exempt  until  payment  on 
the  receivable  is  made. 

Petitioners  allege  that  this  confers  a 
countervailable  benefit  because  by 
deferring  payment  of  taxes  on  export 
receivables,  an  interest-froe  loan  is  being 
provided  to  the  exporter  for  the  deferral 
period.  Respondents  argue  that  this 
program  is  not  a  subsidy  but.  rather, 
exists  to  provide  companies  a 
mechanism  for  dealing  with  the  risks 
associated  with  export  receivables.  VA 
Linz  also  argues  that,  due  to  the  fact  that 
the  conglomerate,  VAS,  incurred  losses 
during  &e  POL  it  paid  no  taxes. 
Therefore,  it  did  not  benefit  from  the 
program. 

Regardless  of  accounting  rules  which 
require  Austrian  corporations  to  reflect 
the  actual  market  value  of  assets  in  their 
books,  including  riskiness  of 
receivables,  this  program  specifically 
provides  that  a  portion  of  export 
receivables  mav  be  placed  in  a  reserve 
and  go  untaxed.  There  is  no  similar 
provision  for  domestic  receivables. 
Thus,  we  determine  that  this  program 
provides  a  countervailable  benefit  to 
exporters. 

However,  we  find  no  benefit  to  VA 
Linz  during  the  POI  because  VAS  did 
not  pay  taxes  in  1991  and,  hence,  no 
taxes  were  deferred. 

B.  Program  Determined  Not  to  be 
Countervailable 

We  determine  that  the  following 
program  does  not  provide  subsidies  to 


manufacturers,  producers,  or  exporters 
in  Austria  of  certain  steel  products: 

Equity  Investment  in  VA  Linz  by 
VAAG:  1987. 

When  VAAG  restructured  in  1987  and 
formed  separate,  incorporated 
subsidiaries,  the  start-up  equity  was 
merely  a  result  of  the  distribution  of  its 
pre-existing  assets  and  liabilities  to  VA 
Linz.  As  stated  above,  we  determine  this 
distribution  to  be  reasonable,  with  the 
exception  of  the  retention  of  losses  by 
VAAG.  Thus,  benefits  to  VA  Linz  by  the 
equity  investment  firom  VAAG  are 
capui^  in  the  Assumption  of  Losses  at 
Restruchuing  by  VAAG  on  Behalf  of  VA 
Linz  program,  above. 

C.  Programs  Determined  Not  to  be  Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Austria  of  certain  steel  products: 

1.  Grants  to  VEW:  1981-1987 

2.  OKB  Export  Financing 

•3.  Foreign  Investment  Credits 
4.  OKB  Export  Insurance 

D.  Program  Determined  Not  to  Exist 

Loan  Guarantee  Program  Under  Law 
569/1978 

Petitioners  alleged  that  under  section 
77  of  the  Insurance  Supervisory  Law  of 
October  18. 1976  (Uw  569/1978),  the 
GOA  provided  guarantees  on  loans 
issuea  by  Austrian  insurance  companies 
to  VAAG.  Petitioners  further  alleged 
that  there  is  no  evidence  that  VAAG 
paid  for  the  guarantees  and.  therefore, 
these  guarantees  were  provided  at  a  rate 
lower  than  commercially  available 
guarantees.  The  guarantees  also 
permitted  VAAG  and  VAS  to  obtain 
financing  at  a  lower  rate  than  they 
would  o&erwise  have  had  to  pay. 

We  discovered  at  verification, 
however,  that  section  77  of  this  law  did 
not  provide  for  the  GOA  to  give 
guarantees  to  companies  but  rather 
provided  guidelines  for  insiirance 
companies’  investments.  Therefore,  we 
determine  that  this  program  does  not 
exist. 

Interested  Party  Comments 

The  following  are  country-specific 
comments  only.  All  other  issues  are 
either  address^  in  the  sections  above  or 
in  the  General  Issues  Appendix 
Comment  1:  Petitioners  state  that  the 
1989-90  equity  infusions  to  VA  Linz, 
which  the  Department  preliminarily 
determined  to  be  not  countervailable, 
were  given  to  VA  Linz  by  VAAG  in 
1987.  The  Department  verified  that 
VAAG  was  subsequently  reimbursed  by 
OIAG  for  these  inmsions  in  1989-90 
under  Law  298/1987.  Insofar  as  VAAG 


was  merely  a  holding  company  with  no 
operations,  the  only  need  for  an 
infusion  from  6lAG  was  to  reimburse 
VAAG  for  its  infusions  to  VA  Linz. 
Petitioners  argue,  therefore,  that  1987  is 
the  year  in  wUch  the  equity  infusion 
was  made. 

Respondents  argue  that  the  initial 
equity  infusion  of  AS  3,700  million  in 
1987  was  provided  to  VA  Linz  by 
VAAG,  not  the  GOA.  Moreover,  there 
was  no  real  transfer  of  funds  firom 
VAAG  to  VA  Linz;  this  was  merely  a 
paper  transaction.  Respondents  assert 
that  the  proper  years  of  focus  are  1989- 
90,  when  the  GOA  provided  actual 
funds  to  VAAG  to  refinance  the  equity 
position  it  had  preyiously  taken  in  VA 
Linz.  In  addition,  OIAG  and  its 
companies  were  required  to  fulfill 
conmtions  (e.g.,  submit  business  plans) 
before  any  funds  were  disbursed. 
Therefore,  the  equity  infusions  took 
place  only  when  the  conditions  were 
met.  whi^  was  in  1989-90. 

DOC  Position:  As  stated  above  in  the 
Assumption  of  Losses  By  VAAG  on 
Behalf  of  VA  Linz  and  the  Equity 
Investment  in  VA  Linz:  1987  programs, 
the  equity  investment  in  VA  Linz  by 
VAAG  in  1987  was  merely  a 
redistribution  of  existing  assets. 
However,  VAAG  also  retained  losses 
instead  of  distributing  them  to  its  newly 
incorporated  subsidiaries.  We  have 
determined  that  VAAG’s  failure  to 
distribute  these  losses  to  the  new 
subsidiaries  amounted  to  a  grant  in  VA 
Linz.  Although  VAAG  was  not 
reimbursed  for  this  grant  by  OIAG  imtil 
1989-90,  the  benefit  to  VA  Linz 
occurred  at  the  time  of  restructuring, 
i.e.,  when  it  received  assets  and 
liabilities  from  VAAG. 

Comment  2:  Petitioners  argue  that  the 
Department  correctly  determined  at  the 
preliminary  determination  that  the 
Income  Tax  Deferral  for  Export 
Receivables  Program  conferred  a  benefit 
on  VA  Linz.  Petitioners  contend  that 
funds  placed  in  this  reserve  benefit  VA 
Linz  because  VA  Linz  is  permitted  to 
defer  payment  of  taxes  on  these  funds 
until  collection  of  the  receivables  is 
made.  Petitioners  assert  that  the 
Department  should  countervail  VA 
Linz’s  contributions  to  this  reserve  not 
only  in  1990  but  in  1988-89  as  well. 
These  prior  years  should  be  examined 
because  the  Austrian  Income  Tax  Law 
does  not  limit  the  time  period  for 
deferral.  ‘The  tax  which  should  have 
been  paid  should  be  treated  as  an 
interest-firee,  short-term  loan. 

Respondents  contend  that  this 
program  confers  no  preferential 
treatment  on  exporters.  All  Austrian 
companies  are  required  to  write  off  a 
portion  of  assets  in  accordance  with  the 
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risks  associated  with  these  assets. 
Therefore,  the  benefits  are  not  linked  to 
export  sales  (see  Can-Am  Corp.  v. 

United  States,  664  F.  Supp.  1444, 1450 
(CJT 1984)).  Respondents  also  maintain 
that  the  law  does,  in  fact,  indicate  there 
to  be  a  time  limit  on  the  period  for 
deferral. 

DOC  Position:  The  issue  of  whether 
this  program  is  countervailable  is 
address^  in  the  Income  Tax  Deferral 
for  Export  Receivables  Program  section, 
above.  Furthermore,  because  we  find  no 
benefit  from  this  program  to  VA  Linz 
during  the  POI,  no  calculation  of 
benefits  xmder  this  program  is  required. 

Comment  3:  Petitioners  contend  that 
neither  VAAG  nor  VA  Linz  supplied 
adequate  information  regarding  its  cost 
of  long-term  debt.  Petitioners  further 
argue  that  the  national  average  long¬ 
term  fixed  interest  rates  provided  by  the 
GOA  relate  to  “single  issue"  bonds,  as 
listed  in  the  Austrian  National  Bank 
annual  report  Petitioners  assert  that  the 
rates  for  these  bonds,  where  the  issuer 
is  not  known,  were  lower  than  the  rates 
on  bonds  issued  by  low-risk  borrowers. 
This  makes  the  use  of  single  issue  rates 
highly  questionable.  VAAG,  a  borrower 
of  considerable  risk,  has  not  shown,  nor 
can  the  Department  assume,  that  it 
could  have  borrowed  or  floated  bonds  at 
such  rates. 

Petitioners  also  contend  that  the 
Department  should  not  use  the  long¬ 
term  cost  of  debt  reported  by  VA  Linz 
for  1987-91.  In  1987,  VA  Linz  was 
newly  incorporated;  therefore,  it  had  no 
debt  on  which  a  long-term  rate  could  be 
based.  For  1988-91,  VA  Linz  incorrectly 
calculated  its  cost  of  long-term  debt  on 
the  loans  outstanding  during  the 
relevant  period  instead  of  b^ing  it  on 
new  loans  taken  out  in  that  period  (see, 
e.g..  Preliminary  Countervailing  Duty 
Determination:  Certain  Steel  P^ucts 
finm  Mexico,  57  FR  57813,  57816 
(December  7, 1992)).  Petitioners  argue 
that  the  Department  should  use,  as  BIA, 
the  commercial  interest  rates  for  loans 
from  banks  to  prime  customers 
submitted  in  its  petition. 

Respondents  argue  that  the 
E)epartment  should  use  VA  Linz’s  cost 
of  long-term  debt  for  the  years  1987- 
1991  and  the  national  average  long-term 
interest  rates  the  GOA  provided  for  the 
years  prior  to  1987.  VA  Linz’s  reported 
interest  rates  were  based  on  the  loan 
amount  outstanding  each  year,  not  the 
loans  taken  out  in  the  relevant  period. 
Respondents  contend  that  neither  the 
Department’s  Proposed  Regulations 
(Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31, 
1989))  (Proposed  Regulations)  nor  its 
questionnaire  require  respondents  to 


report  the  interest  rates  for  loans  taken 
out  in  a  period.  Rather,  the 
questionnaire  requests  the  cost  of  long¬ 
term  debt  incurred  in  a  period. 

For  the  period  prior  to  1987, 
respondents  argue  that  the  long-term 
rates  reported  by  the  GOA  represent 
average  yields  for  newly  issued  bonds  as 
opposed  to  secondary  market  yields. 
Since  large  companies  in  Austia  use 
the  bond  market  to  raise  funds,  this  is 
an  appropriate  measure.  It  would  be 
inappropriate,  respondents  argue,  to  use 
bank  interest  rates,  as  offered  by 
petitioners,  since  only  small-  and 
medium-sized  companies  use  banks  for 
financing.  Respondents  contend  that 
petitioners’  interest  rates  are  short-term 
£md  merely  a  sample  of  rates,  while  the 
GOA’s  rates  are  more  technically 
precise. 

DOC  Position:  We  verified  that  the 
rates  reported  by  VA  Linz  for  1987-91 
corresponded  to  its  cost  of  long-term 
debt  outstanding  in  each  year  rather 
than  the  cost  of  long-term  debt  taken  out 
in  each  year.  We  regret  that  the 
Department’s  questionnaire  may  have 
been  vague  by  asking  for  the  company’s 
cost  of  long-term  fixed  rate  debt 
incurred  in  each  year.  However,  at 
verification  we  gave  respondents  the 
opportunity  to  amend  their  calculations 
to  reflect  the  Department’s  methodology 
and  they  chose  not  to  do  so. 

In  calculating  benchmarks  and 
discoimt  rates,  we  seek  the  cost  of  long¬ 
term  fixed  rate  loans  raised  in  a 
particular  year  because  we  are 
attempting  to  obtain  a  rate  which  would 
make  the  company  indifferent,  at  the 
time  the  grant  was  approved,  between 
receiving  a  grant  in  a  lump  sum  versus 
in  equal  ins^lments  over  time.  The 
interest  rate  obtained  by  the  firm  at  the 
point  the  ^ant  is  received  best  achieves 
this  result. 

Since  no  company-specific  discount 
rates  are  available,  section  355.49(b)(2) 
of  the  Proposed  Regulations  directs  us 
to  use  a  national  average  interest  rate. 
We  have  determined  that  the  secondary 
market  yields  for  industry  bonds,  as 
listed  in  the  1991  Austrian  National 
Bank  (ANB)  Annual  Report  imder  the 
category  "Industry  and  other  Austrian 
issuers,"  is  the  most  appropriate  rate. 

First,  we  confirmed  at  verification 
that  large  Austrian  firms  obtain 
financing  through  the  bond  market,  not 
through  commercial  bank  loans. 
Second,  the  bond  rate  provided  to  the 
Department  in  the  response,  and 
sourced  from  the  ANB  Annual  Report, 
was  dominated  by  GOA  bonds.  We 
prefer  to  use  a  rate  which  is  reflective 
of  commercial  rather  than  government 
borrowing  where  possible. 


Of  the  other  b<md  rates  listed  in  the 
ANB  Annual  Report,  only  three  were 
reflective  of  non-govemment  activities: 
the  power  supply  industry;  industry  and 
other  Austrian  i^uers;  and  banks.  'The 
rates  for  the  power  supply  industry  and 
banks  may  reflect  special  characteristics 
of  those  industries.  Therefore,  we  have 
chosen  the  broader  category,  “Industry 
and  other  Austrian  issuers,"  as  the 
source  for  our  discount  rates. 

The  1991  ANB  Annual  Report  did  not 
contain  rates  for  the  period  prior  to 
1982.  At  verification,  we  collected  the 
same  table,  as  referenced  above,  from  an 
earlier  ANB  publication.  However,  this 
table  did  not  contain  a  column  for 
“Industry  and  other  Austrian  issues" 
but  rather  just  “Other  issuers."  Because 
it  appears  that  this  column  most  closely 
corresponds  to  the  “Industry  and  other 
Austrian  issuers”  column,  we  have  used 
these  bond  rates  as  discount  rates  for  the 
period  1977-81. 

Finally,  petitioners’  objections  to  the 
use  of  bond  rates  are  without  merit. 
Based  on  our  conversations  with 
officials  from  the  ANB  and  from  a 
commercial  bank,  as  reflected  in  the 
verifications  reports,  we  are  satisfied 
that  these  bond  rates  provide  an 
accurate  measure  of  what  it  would  cost 
a  large  company  to  raise  capital  in  a 
given  year.  Petitioners’  assertion  that 
VAAG  was  a  creditor  of  considerable 
risk,  to  whom  these  rates  do  not  apply, 
is  an  allegation  of  uncreditworthiness 
which  should  have  been  raised  at  a 
point  earlier  in  this  investigation,  not  in 
petitioners’  briefs.  In  addition,  because 
we  consider  the  ANB  information  to  be 
accurate  and  reliable,  there  is  no  need 
to  resort  to  the  petition  for  the  discount 
rates. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act.  we  verified  the  information 
used  in  making  om  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  Mdth 
government  and  company  officials, 
examination  of  relevant  accounting 
records,  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Austria 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
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December  7, 1992,  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 
This  final  CVD  determination  was 
aligned  with  the  final  antidumping  duty 
determinations  on  certain  steel  products 
from  various  countries,  pvusuant  to 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (section  705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
GATT  Subsidies  C^e,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7, 1992,  and  April  6, 1993. 

We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  International  Trade 
Commission  (FTC)  issues  a  final 
affirmative  injury  determination,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
below. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate . 6.04% 

rrc  Notification 

In  accordance  with  section  705(c)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
rrc  determines  that  such  injury  does  - 
exist,  we  will  issue  a  CVD  order, 
directing  Customs  officers  to  assess 
countervailing  duties  on  entries  of 
certain  steel  products  from  Austria. 


Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C  1671d(d)  and  19  CFR 
355.20(a)(4). 

Dated;  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Scope  Appendix 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
“classes  or  kinds"  of  merchandise,  as 
outlined  below.  Although  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  and 
the  scope  of  these  proceedings  are 
dispositive. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  ‘ 

These  products  include  hot-rolled 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layers),  or  in  straight 
lengths  which  are  less  than  4.75 
millimeters  in  thickness  and  of  a  width 
measuring  at  least  10  times  the 
thickness,  as  currently  classifiable  in  the 
HTS  under  item  numbers  7208.11.0000, 
7208.12.0000,  7208.13.1000, 

7208.13.5000,  7208.14.1000, 

7208.14.5000,  7208.21.1000, 

7208.21.5000,  7208.22.1000, 

7208.22.5000,  7208.23.1000, 
7208.23.5030,  7208.23.5090, 

7208.24.1000,  7208.24.5030, 
7208.24.5090,  7208.34.1000, 

7208.34.5000,  7208.35.1000, 

7208.35.5000,  7208.44.0000, 
7208.45.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.12.0000,  7211.19.1000, 

7211.19.5000,  7211.22.0090, 

7211.29.1000,  7211.29.3000, 

7211.29.5000,  7211.29.7030, 
7211.29.7060,  7211.29.7090. 
7211.90.0000,  7212.40.1000, 


7212.40.5000,  7212.50.0000, 
7214.30.0000,  7214.40.0010, 
7214.50.0010,  7214.60.0010,  and 

7215.90.5000.  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  certain  seat  belt 
retractor  spring  steel  and  certain  carbon 
band  saw  steel,  which  are  defined 
respectively  by  the  following 
specifications: 

Certain  Seat  Belt  Retractor  Spring  Steel 
Chemical  Composition: 

Carbon— 1.21%-1.35% 

Manganese — 0.15% - 0.35% 

Phosphorus — 0.025%  maximum 
Sulphur — 0.010%  maximum 
Silicon— 0.10%— 0.25% 

Aluminum — 0.015%  maximum 
Chromium — 0.10%-0.30% 

Copper — 0.15%  maximum 

Microstructure: 

Must  be  fully  sorbitic  with  carbide  size  # 
absolute  maximum. 

Width: 

14  inches  maximum 
Thickness: 

0.07  inch-0.125  inch 
Certain  Carbon  Band  Saw  Steel 
Chemical  Composition: 

Carbon— 0.78%-0.83% 

Manganese — 0.35%-0.50% 

Phosphorus — 0.020%  maximum 
Sulphur — 0.008%  maximum 
Silicon— 0.10%-0.20% 

Aluminum— 0.020%-0.060% 

Chromium — 0.05%-0.15% 

Copper — 0.12%  maximum 
Non-Metallic  Inclusion  Rating: 

(1)  IPSI  10,000  maximum 

(2)  ASTM  E45 

A:  2  maximum 
B  and  C:  1  maximum 
D:  1  maximum 

(3)  DIN  50602 

SS:  maximum  3 
OA:  maximum  1 
OS:  maximum  1 
OG:  maximum  2 
Banding: 

il  maximum 
Decarburization: 

Complete=0.0005  inch  maximum  < 
Total=0.002  inch  maximum 

Width: 

14  inches  maximum 
Thickness: 

0.07  inch-0.125  inch 
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Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled 
(cold-reduced)  carbon  steel  flat-rolled 
products,  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
noiunetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030, 
7209.13.0090,  7209.14.0030, 
7209.14.0090.  7209.21.0000, 
7209.22.0000,  7209.23.0000, 

7209.24.1000,  7209.24.5000, 
7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000, 
7209.41.0000,  7209.42.0000, 
7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000, 
7210.90.9000,  7211.30.1030, 
7211.30.1090,  7211.30.3000, 

7211.30.5000,  7211.41.1000, 
7211.41.3030,  7211.41.3090, 

7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090, 
7211.49.1030,  7211.49.1090, 

7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090, 
7211.90.0000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 

7217.11.1000,  7217.11.2000, 

7217.11.3000,  7217.19.1000, 

7217.19.5000,  7217.21.1000, 

7217.29.1000,  7217.29.5000, 

7217.31.1000,  7217.39.1000,  and 

7217.39.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectanguleir  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  roimded  at 
the  edges.  Excluded  from  these 
investigations  is  certain  shadow  mask 
steel,  i.e.,  aluminum-killed,  cold-rolled 
steel  coil  that  is  open-coil  annealed,  has 
a  carbon  content  of  less  than  0.002 
percent,  is  of  0.003  to  0.012  inch  in 
thickness,  15  to  30  inches  in  width,  and 
has  an  ultra  flat,  isotropic  surface. 


Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zino-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0  5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measxires  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTS  under 
item  numbers  7210.31.0000, 
7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.60.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.21.0000, 
7212.29.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000, 

7212.30.5000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 

7215.90.5000,  7217,12.1000, 

7217.13.1000,  7217.19.1000, 

7217.19.5000,  7217.22.5000, 

7217.23.5000,  7217.29.1000, 

7217.29.5000,  7217.32.5000, 

7217.33.5000,  7217.39.1000,  and 

7217.39.5000,  Included  in  these 
investigations  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling")— for  example,  products 
which  have  l^n  bevelled  or  rounded  at 
the  edges.  Excluded  from  these 
investigations  are  flat-rolled  steel 
products  either  plated  or  coated  with 
tin,  lead,  chromium,  chromium  oxides, 
both  tin  and  lead  ("teme  plate”),  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  from  these  investigations  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 


Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters. ' 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  %vith  plastics  or  other 
norunetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetalUc  substances. 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  imder  item  numbers 
7208.31.0000,  7208.32.0000. 

7208.33.1000,  7208.33.5000. 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000. 

7210.70.3000,  7210.90.9000, 
7211.11.0000,  7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 

7212.40.5000,  and  7212.50.0000. 
Included  in  these  investigations  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling”) — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  Excluded  from 
these  investigations  is  grade  X-70  plate 

Interested  Party  Comments 

Comments  received  from  interested 
parties  regarding  the  scope  of  these 
investigations  and  the  Department's 
positions  on  these  comments  are 
addressed  in  Appendix  I  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  which  is 
being  published  concurrently  with  this 
notice. 

GENERAL  ISSUES  APPENDIX 

Allocation 

Issue 

Interested  parties  to  these 
investigations  have  challenged  several 
aspects  of  our  grant  allocation 
methodology  including:  (1)  The 
application  of  the  three-part  recurring/ 
nonrecurring  test  in  the  Preamble  to 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
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Public  Comments,  54  FR  23366  (May  31, 
1989)  (Proposed  Regulations);  (2)  the 
manner  in  which  the  Department  has 
applied  the  0.50  percent  test;  and,  (3) 
the  use  of  a  fifteen-year  period  for  the 
average  useful  Ufa  of  assets  in  the  steel 
industry.  Our  decision  with  respect  to 
these  issues  is  addressed  below. 

Discussion 

A.  Allocating  Benefits.  Our  policy 
with  respect  to  grants  is  (1)  to  expense 
recurring  grants  in  the  year  of  receipt, 
and  (2)  to  allocate  non-recurring  grants 
over  the  average  useful  Ufa  of  assets  in 
the  industry,  unless  the  sum  of  grants 
provided  imder  a  particular  program  is 
less  than  0.50  percent  of  a  fim’s  total 
or  export  sales  (depending  on  whether 
the  program  is  a  domestic  or  export 
subddy)  in  the  year  in  which  the  grant 
was  received.  Sm  section  355.49(a)  of 
the  Proposed  Regulations  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Fresh  and  Chilled 
Atlantic  Salmon  firom  Norway,  56  FR 
7678  (February  25, 1991)  (Salmon  firom 
Norway). 

1.  The  Racurring/Nonrecurring  Test. 
The  Preamble  to  the  Proposed 
Regulations  describes  those  types  of 
benefits  the  Department  has  determined 
to  be  recurring  and  lists  three  factors  the 
Department  h^  considered  when 
dedding  whether  a  benefit  is  recurring: 

*  *  *  recurring  benefits  (benefits  which  a 
firm  receives,  or  is  likely  to  receive,  on  an  on¬ 
going  basis  frtnn  review  period  to  review 
peri^)  shall  be  expensed.  Typical  examples 
of  such  benefits  are  direct  tax  exonptions  or 
deductions,  excessive  rebates  of  indirect 
taxes  or  import  duties,  |»eferential  provision 
of  goods  and  services.  Factcas  the 
Department  considers  in  determining 
wlwther  a  benefit  is  recurring  are:  (1) 
Whether  the  program  providing  the  benefit  is 
exceptional:  (2)  whether  the  program  is 
longstanding;  (3)  whether  thm  is  any  reason 
to  Iwlieve  that  the  program  will  not  continue 
into  the  future. 

See  the  Proposed  Regulations.  In  the 
preliminary  determinations  of  these 
investigations,  we  stated  that  we 
intend^  to  reexamine  the  approach  to 
distinguishing  recurring  fiorn  non¬ 
recurring  benefits  set  fmth  in  the  three- 
part  test  found  in  the  Preamble  of  the 
Proposed  Regulations. 

In  four  find  determinations 
subsequent  to  the  preliminary 
determinations  in  these  investigations, 
we  modified  the  test  for  deciding 
recurring/nonrecurring  issues.  Fm 
example,  in  the  Find  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot  Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  finm  France,  58 
FR  6221  Qanuary  27, 1993)  (France 
Bismuth)  we  stated  ffie  following: 


We  have  considered  the  grants  ■  *  * 
described  below  to  be  Don^ecuiring  *  *  * 
because  the  benefits  are  exceptional,  the 
recipient  cannot  expect  to  re^ve  benefits  on 
an  nngnlng  baiis  from  review  period  to 
review  period  and/or  the  pnn^on  of  funds 
by  the  government  must  be  approved  every 
year.  .. 

See  France  Bismuth.  We  have  adopted 
this  revised  test  for  these  find 
determinations.  We  consider  this  test  to 
be  more  appropriate  than  the  one 
described  in  the  Preamble  of  the 
Proposed  Regulations  for  two  reasons. 
First,  this  test  makes  it  clear  that  the 
Department’s  focus  should  be  on  the 
nature  of  the  benefit  provided  to  the 
recipient.  Secondly,  this  modified  test 
omits  the  last  two  factors  cited  in  the 
Preamble  to  the  Proposed  Regulations 
(i.e.,  is  the  program  longstanding  and 
will  it  continue  in  the  foture).  libese 
two  factCMTS  have  not  proven  helpful  in 
evaluating  the  nature  of  the  benefit  to 
the  recipient  and  have  been  difficult  to 
interpret  and  apply  in  practice.  While 
we  do  not  consider  that  these  two 
factors  are  necessarily  irrelevant,  their 
prominence  in  the  three-part  test  of  the 
Preamble  to  the  Proposed  Regulations 
was  misplaced. 

If  any  of  the  questions  in  the  modified 
test  are  answer^  affirmatively,  the 
benefit  provided  moU  generally  be 
considered  nonrecurring  and  we  will 
allocate  the  benefit  over  time.  In 
applying  the  modified  test  in  these 
investigations,  we  have  generally 
considered  the  following  types  of 
benefits  to  be  nonrecurring:  equity 
infusions,  research  and  development 
grants,  grants  for  loss  coverage,  grants 
'  for  the  purchase  of  fixed  assets,  debt 
forgiveness,  and  assmnption  of  debt 
(induding  payments  of  prindpal  and 
interest).  In  addition  to  the  recurring 
benefits  listed  in  the  Preamble  of  the 
Proposed  Regulations,  we  generally 
have  considered  the  following  types  of 
benefits  to  be  recurring:  fireight  ' 
subsidies,  export  promotion  assistance, 
early  retirement  payments,  worker 
assistance,  worker  training,  wage 
subsidies,  price  support  payments, 
electridty  discounts  and  upstream 
subsidies. 

This  list  of  the  types  of  subsidies  the 
Department  has  normally  considered 
noiuecurring  and  recurring  is  provided 
for  illustrative  purposes  only  and 
should  not  be  construed  as  a  definitive 
rule.  Of  course,  such  a  list  is  not 
exhaustive.  The  unique  factual 
circumstances  of  a  particular  case  may 
indicate  that  a  program  listed  generally 
as  recurring  be  found  nonrecurring  or  • 
vice  versa.  The  list  is  proffered  to  offer 
general  guidance  to  both  the  U.S. 
industry  and  foreign  respondents. 


Under  the  modified  test,  we  are 
attempting  to  analyze  the  freouency  and 
"automatidty”  with  which  a  benefit  is 
provided,  “^ceptioiud”  benefits  are 
those  types  of  braefits  which  are  not 
receivM  on  a  regular  and  predictable 
basis;  the  recipient  carmot  expect  to 
receive  the  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 

The  element  of  “government  approval” 
relates  to  the  issue  of  whether  the 
program  provides  benefits 
automatically,  essentially  as  an 
entitlement,  or  whether  it  requires  a 
formal  application  and/or  specific 
govenunent  approval  prior  to  tho 
provision  of  each  yearly  benefit  The 
approval  of  benefits  under  the  latter 
type  of  program  cannot  be  assumed  and 
is  not  automatic.  The  receipt  of  a  benefit 
after  merely  filling  out  the  appropriate 
forms  (e.g.,  tax  benefits)  or,  after  initial 
qualification  for  yearly  benefits  under  a 
program  (e.g.,  some  types  of  price 
support  programs),  would  meet  the 
automaticity  part  of  the  test. 

One  particular  recurring/nonrecurring 
issue  which  has  arisen  in  several  of 
these  investigations  involves  the 
government  provision  of  equity  in 
numerous  years.  While  receipt  of 
government  equity  infusions  may  not 
require  an  application,  it  does  require 
some  type  of  special  budgetary 
authorization  or  government  approval 
prior  to  the  provision  of  funds. 

Therefore,  we  consider  equity  infusions 
to  constitute  nonrecurring  benefits 
because  the  government  must  approve 
or  authorize  each  individual 
expenditure  prior  to  the  provision  of 
funds. 

In  general,  we  have  determined  that 
the  vast  majority  of  grants  examined  in 
these  investigations,  imless  otherwise 
noted,  are  nonrecurring  under  the 
modified  test. 

2.  The  0.50  Percent  Test.  As  noted 
above,  oiir  policy  is  to  allocate 
nonrecurring  grants  over  the  useful  life 
of  assets  in  ffie  industry  being 
investigated  tmless  the  sum  of  grants 
provid^  under  a  particular  program  in 
a  given  year  is  less  than  0.50  percent  of 
a  firm’s  total  or  export  sales  (depending 
on  whether  the  program  is  a  domestic  or 
export  subsidy)  in  the  year  in  which  the 
grant  was  received.  We  have  decided  to 
continue  to  apply  this  test  on  a  program- 
by-program  basis  rather  than  applying 
the  test  against  the  aggregate  amount  of 
benefits  received  \mder  all  pr(^;rams. 

We  determine  that  this  is  consistent 
with  our  general  practice  of  analyzing 
the  nature  of  a  benefit  within  the  limits 
of  a  particular  program  rather  than  in 
the  context  of  every  program  \mder 
investigation. 
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Several  parties  have  argued  that 
where  the  government  hu  assiuned  or 
forgiven  loans  or  exchanged  them  for 
eouity,  the  Department  should  not 
allocate  the  benefit  from  these  actions 
over  15  years. 

Since  the  Department  considers  that 
assumption,  forgiveness,  or  conversion 
to  be  a  new  coimtervailable  event,  we 
are  maintaining  our  longstanding 

over  the  average  iiseful  li^^  the  assets 
in  the  industry  under  investigation.  This 
issue  is  discussed  in  more  detail  in  the 
Department’s  Memorandum  to  the  File 
regarding  the  Proper  Allocation  After 
R^lassification  of  a  Subsidy. 

B.  Allocation  Period.  Since  1982,  it 
has  been  the  Department’s  practice  to 
allocate  benefits  from  nonrecurring 
subsidies,  such  as  grants  and  equity, 
over  the  average  useful  life  of  renewable 
physical  assets,  as  set  out  in  the  U.S. 
Internal  Revenue  Service’s  Class  Life 
Asset  Depreciation  Range  System. 

During  these  investigations,  the 
Department  has  received  various 
comments  on  the  appropriateness  of  this 
policy.  After  careful  consideration  of  the 
comments  made  by  the  interested 
parties,  and  our  own  internal 
examination  of  this  policy,  we  have 
concluded  that  the  cdlocation  period 
traditionally  used  by  the  Department  is 
the  most  reasonable.  Furthermore,  our 
use  of  the  IRS  tax  tables  for  the  average 
useful  life  of  renewable  assets  is 
consistent  with  the  Guidelines  Adopted 
By  The  GATT  Committee  On  Subsidies 
And  Countervailing  Measures: 
Guidelines  on  Amortization  and 
Depreciation  (GATT  Doc.  No  SCM/64  of 
July  11, 1985). 

For  a  full  discussion  of  alternative 
allocation  periods  considered  by  the 
Department,  and  the  reasons  why  the 
Department  retained  its  traditional 
policy,  please  see  Comments  8  and  9 
below,  and  the  June  21, 1993 
Memorandum  from  Joseph  A.  Spetrini, 
Acting  Assistant  Se<^tary,  Import 
Administration,  regarding  the 
Appropriate  Period  Over  Which  to 
Allocate  the  Benefits  from  Non¬ 
recurring  Subsidies. 

C.  Allocation  Methodology.  The 
benefit  frt>m  each  of  the  nonrecurring 
grants  coimtervailed  in  these 
investigations  was  calculated  using  the 
declining  balance  methodology 
described  in  the  Department’s  Proposed 
Regulations  (see  section  355.49(b)(3)) 
and  used  in  prior  investigations  (see 
e.g.,  Salmon  from  Norway).  Our 
allocation  period  in  these  investigations 
is  15  years,  which  the  Department 
considers  to  be  reflective  of  the  average 
useful  life  of  assets  in  the  steel  industry 
(see  section  355.49(b)(3)  of  the  Proposed 


Regulations  and  the  discussion  below 
regarding  the  appropriate  allocation 
period).  For  the  discount  rate  in  these 
calculations,  we  \ised  the  appropriate 
interest  rate  as  described  in  each  of  the 
individual  country  determinations.  If  a 
company  was  uncreditworthy  in  the 
year  in  which  the  grant  was  approved, 
we  added  a  risk  premium  to  the 
benchmark  interest  rate  in  accordance 
with  section  of  355.44(b)(6)(iv)  of  the 
Proposed  Regulations. 

Interested  Party  Comments 

All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  regarding  these  allocation 
issues  which  have  not  been  previously 
addressed  in  this  notice  or  in  other 
notices  are  addressed  below. 

For  purposes  of  the  comments 
received  by  interested  parties,  we  use 
the  term  ’’respondents”  to  refer 
collectively  to  all  respondents,  rather 
than  referring  to  each  party 
individually.  However,  individual 
parties  are  identified  when  a  comment 
is  coimtry-specific  in  nahire. 

Comment  1:  Respondents  maintain 
that  when  a  grant  is  provided  to  a 
company  for  the  reimbursement  of  an 
expense  already  incurred,  the  grant 
should  be  considered  recurring  in 
nature.  They  dte  as  examples  grants 
such  as  those  provided  for  freight 
expenses,  employment  stimulation,  and 
worker  training.  Respondents  would 
make  an  exception  to  their  rule  for 
grants  provided  for  the  acqmsition  of 
capital  assets. 

Petitioners  disagree  with  respondents’ 
argument  that  subsidies  which  serve  to 
reimburse  expenses  already  incurred 
should  be  expensed.  Petitioners  contend 
that  respondents’  argument  should  be 
rejected  because  it  is  based  on  the 
assumption  that  only  benefits  used  to 
purchase  capital  assets  may 
appropriately  be  amortized. 

DOC  Position:  We  do  not  believe  that 
the  factor  proposed  by  respondents  is 
useful  in  determining  whether  a  grant 
should  be  allocated  or  expensed.  The 
timing  of  the  grant,  either  before  or  after 
the  expense  has  been  incurred  by  a 
company,  bears  little,  if  any, 
relationship  to  the  nature  of  the  benefit 
received.  Iherefore,  we  have  not 
adopted  respondents’  proposed 
methodology. 

Comment  2:  Petitioners  argue  that  the 
only  benefits  which  should  be  expensed 
are  those  where  the  benefit,  if  expensed, 
would  approximately  equal  the 
amortized  benefit  of  the  same  subsidy. 
Petitioners  contend  that  the 
Department’s  three  part  test  adequately 
provides  a  means  of  determining  when 


expensed  benefits  would  approximate 
the  amortized  benefit  of  the  subsidy. 

DOC  Position:  For  these  final 
determinations,  the  Department  has 
modified  the  test  used  to  determine 
whether  or  not  program  benefits  will  be 
expensed  or  allocated.  Although,  we 
have  dropped  two  of  the  factors  of  the 
’’three-part  test”  described  in  the 
Preamme  of  the  Proposed  Regulations, 
the  actual  determination  of  whether  a 
specific  benefit  will  be  expensed  or 
allocated,  in  almost  all  instances,  has 
not  changed.  That  is.  a  benefit  which 
was  previously  allocated  by  the 
Department  under  the  test  espoused  in 
the  Proposed  Regulations,  woxild  still  be 
allocated  imder  the  revised  test  now 
adopted  by  the  Department.  Therefore, 
petitioners’  statement  that  the  three-part 
test  adequately  provides  a  means  of 
determining  when  expensed  benefits 
would  approximate  the  amortized 
benefit  of  the  subsidy,  applies  equally  to 
the  methodology  now  adopted  by  the 
Department. 

Comment  3:  The  United  Kingdom 
respondent,  British  Steel  pic  (BS  pic), 
contends  that  the  equity  infusions  it 
received  are  recurring  benefits  under  the 
Department’s  three-part  test  and, 
therefore,  should  be  expensed  in  the 
year  received.  According  to  respondent, 
the  program  imder  which  equity  was 
received  by  its  predecessor,  the  British 
Steel  Corporation  (BSC),  was  not 
exceptional  because  the  application  for 
and  disbursement  of  the  equity  • 

infusions  was  a  regular,  routine  process. 
Secondly,  respondent  argues  that  the 
Department’s  determination  that  the 
payments  to  BSC  were  not  automatic  is 
not  relevant.  Under  the  Department’s 
test,  there  is  no  requirement  that  the 
payments  be  automatic,  just  that  the 
program  providing  the  benefit  not  be 
’’exceptional.” 

Petitioners  state  that  the  equity 
infusions  should  be  allocated.  Qting 
certain  potential  impediments  to  the 
equity  infusions  discussed  in  the 
verification  report  (e.g.,  EC  approval, 
legislative  restrictions),  petitioners 
argue  that  the  funding  was 
’’exceptional.”  Petitioners  add  that  the 
sheer  magnitude  of  each  of  the  equity 
infusions  made  by  the  U.K.  government 
between  1978  and  1986  ensures  their 
exceptional  character.  Secondly, 
petitioners  state  that  the  equity 
infusions  provided  to  BSC  were  made 
on  an  ad  hoc  basis. 

DOC  Position:  As  noted  above,  we 
have  modified  the  three-part  test  as 
specified  in  the  Preamble  of  the 
Imposed  Regulations.  The  test  adopted 
by  the  Department  for  these  final 
determinations  analyzes  the  frequency 
and  automaticity  of  a  benefit  to 
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determine  whether  or  not  it  should  be 
expensed  or  allocated.  Under  this  test, 
the  BSC  e^ty  infusions  are  allocated 
over  time  Wause  BSC  could  not  expect 
to  receive  infusions  on  an  ongoing  l^is 
year  after  year  and  because  each 
infusion  was  contingent  upon  specific 
govenunent  approvd. 

Comment  4;  A  Mexican  respondent, 
AHMSA,  argues  that  equity  infusions 
provided  by  the  Government  of  Mexico 
(COM)  should  be  ctmsidered  recurring 
benefits,  and  should  therefore  be 
expensed  in  the  year  of  receipt.  AHMSA 
argues  that  the  braefits  were  not 
exceptional,  because  they  were  regularly 
and  routinely  approved  by  the 
legislature.  The  respondent  also  argues 
that,  because  infusions  were  provided 
for  nine  consecutive  years,  the 
Department  should  consider  that  the 
benefits  are  consistently  provided. 

Petitioners  disagree  with  respondent’s 
argument,  and  contend  that  the 
Department  should  determine  that 
equity  infusions  to  AHMSA  constitute 
nonrecurring  benefits.  Petitioners  state 
that  the  benefits  were  subiect  to  specific 
government  authorization  each  year. 
Petitioners  argue  that  the  benefits  were 
exceptional,  and  that  infusions  were 
made  (m  a  case>by-case  basis  depending 
on  the  financial  need  of  the  company. 

In  addition,  because  the  GOM  hu 
indicated  that  it  «vill  not  continue  to 
provide  infusions,  the  company  cannot 
reasonably  expect  to  receive  the  benefits 
,  in  the  future. 

DOC  Position:  In  determining  whether 
benefits  are  recurring  or  nonrecurring, 
the  Department  analyzes  whether  the 
benefits  are  exceptional,  whether  the 
recipient  can  expect  to  receive  the 
benefits  on  an  ongoing  basis  and 
whether  the  benefits  must  be  approved 
by  the  government  each  year.  Under  this 
test,  we  determine  that  the  GOM’s 
equity  infusions  into  AHMSA  constitute 
nonrecurring  benefits.  The  benefits  are 
exceptional,  the  companies  could  not 
expc^  to  receive  benefits  on  an  ongoing 
baks,  and  the  benefits  must  be 
specifically  approved  or  authorized  by 
the  GOM. 

Comment  5:  The  French  respondents 
argue  that  shareholder  advances 
provided  by  the  Government  of  France 
to  Usinor  and  Sacilor  during  the  period 
1982  through  1986  %vere  us^  onfy  to 
finance  the  short-term  needs  of  the 
companies.  Therefore,  they  argue  that 
these  advances  should  be  treated  as 
recurring  grants  and  expensed  in  the 
year  of  receipt  They  alro  state  that  these 
advances  were  prodded  in  relatively 
uniform  amounts  and  were  made  on  a 
regular,  uninterrupted  basis  for  five 
consecutive  years. 


Petitioners  assert  that  respondents’ 
argument  that  the  benefits  tmder  this 
program  are  recxirring  is  irrelevant.  They 
maintain  that  the  companies  remained 
liable  for  these  advances. 

DOC  Position:  Although  Usinor  and 
Sadlor’s  shareholder  advances  may 
have  been  used  to  finance  short-term 
needs,  use  of  funds  provided  under  a 
program  is  not  relevant  to  a  recurring/ 
noiuecurring  determination.  We  have 
determined  that  the  shareholder 
advances  to  Usinor  and  Sacilor 
constituted  noiuecurring  benefits 
because  each  advance  was  contingent 
upon  specific  government  approval. 

Comment  6:  Brazilian  respondents 
argue  that  rebates  of  IPI  taxes  provided 
under  Decree-Law  7554/86  are  properly 
considered  to  be  recurring  grants. 

Petitioners  argue  that  the  IPI  rebate 
program  constitutes  a  non-recurring 
benefit,  and  that  the  benefits  from  ^e 
program  should  be  calculated  according 
to  the  Department’s  non-recurring  grant 
methodology.  Petitioners  state  that  the 
IPI  rebate  program  is  based  on  a  one¬ 
time  authorization  of  a  capital 
expansion  project,  and  as  such,  cannot 
be  considered  to  be  recurring. 

Petitioners  argue  that  while  respondents 
received  multiple  rebates,  that  fact 
relates  only  to  the  disbursement  of 
benefits,  not  to  the  natiue  of  the 
program  itself. 

DOC  Position:  We  consider  the 
benefits  under  the  IPI  rebate  program  to 
constitute  a  recurring  benefit,  consistent 
with  our  treatment  of  it  in  Fi^l 
Negative  Countervailing  Duty 
Determination:  Circular  Welded  Non- 
Alloy  Steel  Pipe  From  Brazil,  57  FR 
42968  (September  17, 1992)  and  Final 
Affirmative  Coimtervailing  Duty 
Determination:  Certain  Hot  Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  Brazil,  58  FR  6213  (January  27, 
1993).  This  determination  is  also 
consistent  with  our  modified  test  for 
deciding  recurring/non-recurring  issues. 
The  benefits  under  this  program  are  not 
exceptional  and  are  received  on  an 
ongoing  basis.  After  the  initial 
qu^fication,  no  further  application  or 
specific  government  approval  is 
reouired. 

Comment  7:  Petitioners  object  to  the 
Department’s  determination  to  apply  the 
0.50  percent  test  on  a  program-by¬ 
program  basis.  Petitioners  argue  that  the 
application  of  the  present  test  could 
result  in  less  subsidized  respondents 
facing  a  greater  countervailing  duty 
(CVD)  obligation  than  more  heavily 
subsidized  respondents.  They  also  state 
that  firms  with  equal  total  benefits 
could  be  treated  ffifferentlv.  For 
example,  if  a  firm  received  numerous 
small  grants,  each  less  than  0.5  percent. 


those  grants  would  all  be  expensed, 
while  a  firm  which  received  one  grant 
equal  to  the  stun  of  the  first  firm’s 
grants,  would  have  that  grant  allocated. 
Moreover,  petitioners’  argue  that  this 
anomaly  would  allow  foreign 
governments  to  circumvent  the  law  by 
providing  multiple  small  subsidies 
rather  than  a  single  large  subsidy. 

Respondents  assert  that  the  Proposed 
Regulations  are  correct  in  expensing 
grants  when  the  total  amoimt  received 
under  a  particular  program  is  less  than 
0.50  percent  of  the  company’s  sales. 
They  argue  that,  in  the  past, 
respondents  have  had  to  capitalize 
grants  as  small  as  0.01  {^rcent. 

DOC  Position:  In  our  investigations, 
we  analyze  benefits  on  a  program-by- 
program  basis.  Each  determination  of 
countervailability  and  each  benefit 
calculation  by  the  Department,  is  made 
on  a  program-specific  basis.  ’Therefore, 
we  have  determined  that  it  is 
appropriate  to  apply  the  0.50  percent 
test  on  the  same  basis.  In  addition,  we 
disagree  with  petitioners  that  the 
current  0.50  percent  test  has  resulted  in 
anomalies  in  the  administration  of  the 
CVD  law.  Despite  the  extended  period 
of  time  during  which  we  have  applied 
the  0.50  percent  test  on  a  program  basis, 
petitioners  have  been  unable  to  cite 
even  one  instance  in  which  firms  were 
treated  differently,  or  in  which  foreign 
governments  attempted  to  circumvent 
Uxe  CVD  law  throu^  use  of  the 
Department’s  0.50  percent  test.  In 
summary,  nothing  petitioners  have 
argued  leads  lu  to  conclude  that  we 
should  alter  the  current  0.50  percent 
test. 

Comment  8:  Respondents  argue  that 
the  grant  equivalent  of  loans  should  also 
be  expensed  in  the  year  the  loans  were 
received  if  such  amounts  are  less  than 
0.50  percent  of  a  company’s  sales. 

Petitioners  respond  that  the  0.50 
percent  test  is  applicable  only  to  grants 
and  equity  infusions  under  the 
Department’s  Proposed  Regulations. 
They  assert  that  the  Proposed 
Regulations  also  clearly  state  that  a 
subsidy  from  a  preferential  loan 
provides  benefits  over  the  life  of  the 
loan. 

DOC  Position:  Benefits  from  a 
preferential  long-term  loan  accrue  over 
the  life  of  the  loan  because  interest 
payments  are  made  over  the  life  of  the 
loan.  The  grant  equivalent  of  a  loan  is 
only  calculated  for  determining  the 
amount  of  subsidy  conferred  to  the 
company  in  each  of  the  years  in  which 
the  loan  is  outstanding:  it  is  not  used  to 
detehnine  the  duration  of  the  benefit 
which  is  the  life  of  the  loan.  As  stated 
in  section  355.48(a)  of  the  Proposed 
Regulations,  benefits  are  generally 
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deemed  to  be  received  at  the  time  there 
is  a  cash  flow  effect  on  the  company 
receiving  the  benefit.  For  loans,  this 
occurs  at  the  time  a  company  is  due  to 
make  a  payment  on  the  loan.  (See 
secUon  355.48(b)(3)). 

Comment  9:  Respondents  argue  that 
the  Department  should  change  the 
formula  for  amortizina  benefits  over 
time.  They  state  that  tJM  current 
methodology  does  not  take  into  accoimt 
the  fact  that  companies  may  not  fully 
benefit  firom  a  grant  receiv^  at  the  end 
of  the  period  of  investigation.  Therefore, 
respondents  argue  that  the  Department 
should  pro-rate  grants  dependhig  upon 
the  month  or  quarter  in  which  the  grant 
is  received. 

Petitioners  argue  that  the 
Department’s  current  amortization 
methodology  based  on  "annuity  due," 
favors  respondents  because  it  assiunes 
amortized  benefits  take  place  at  the 
beginning  of  the  year.  Petitioners 
suggest  that  the  Department  modify  its 
grant  amortization  formula  by  changing 
&e  discount  rate  ("d”)  to  "d/2". 
According  to  petitioners,  this 
methodology  would  reflect  that  benefits 
.occur  throughout  the  year,  rather  than  at 
the  bminning  of  the  year. 

DOC  Position;  Both  the  respondents 
and  petitioners  are  incorrect  on  this 
issue.  Respondents  have  provided  no 
evidence  to  show  that  the  methodology 
which  they  propose  is  more  accurate 
than  the  E^partment’s  currant 
amortization  methodology  which  has 
been  in  effect  for  over  11  years.  In  the 
Department’s  view,  before  a  change  is 
made  in  established  policy  there  should 
be  evidence  to  show  that  the  change  is 
warranted.  In  CVD  cases,  the 
Department  has  always  examined  a  one- 
year  snapshot  period  corresponding  to 
the  respondent  companies’  fiscal  year, 
and  we  gather  information  for  both  the 
snapshot  year  and  prior  years  to 
determine  the  benefit  to  subject 
merchandise  in  the  snapshot  POL  Thus, 
for  a  benefit  received  at  the  end  of  the 
snapshot  POI,  respondents  argue  that 
some  of  that  Iranefit  should  be  shifted 
forward.  Following  that  logic,  however, 
the  Department  would  have  to  examine 
the  timing  of  the  receipt  of  amortized 
subsidies  for  each  of  the  last  15  years 
and  move  a  portion  of  any  benefit 
received  in  the  last  part  of  a  year 
forward,  thus  resulting  in  a  larger 
coimtervailable  benefit  in  the  POI.  Thus, 
applying  respondents’  proposal  might 
not  achieve  significantly  different 
results  than  the  Department’s  current 
methodology,  and  would  entail  a  greater 
burden  on  both  respondents,  to  identify 
the  specific  date  when  benefits  were 
received  in  each  of  the  last  15  years,  and 
on  the  Department  to  perform  the 


calculations.  Mmeover,  although 
respondents  do  not  make  this  argument 
for  recurring  benefits,  it  would  have  to 
apply  equally  to  those  benefits,  thus 
resulting  in  locating  such  benefits  over 
time.  In  sum,  it  is  inappropriate  for  the 
Department  to  take  into  account  the 
timing  of  the  receipt  of  benefits  in  its 
allocation  methodology  for  nonrecurring 
benefits. 

We  also  find  fault  with  petitioners’ 
argument  Petitioners  proposed  change 
to  the  amortization  formula  results  in 
"overcoimtervailing"  in  the  sense  that 
the  net  present  value  in  the  year  of 
receipt  of  the  amount  coimtervailed 
exce^  the  face  value  of  the  grant  For 
these  reasons,  the  Department 
determines  that  our  current 
methodology  for  amortization  is  correct 

Comment  10:  Petitioners  advocate 
maintaining  the  Department’s  current 
methodology  of  amortizing  subsidy 
benefits  over  the  average  useful  lira  of 
assets  as  listed  in  the  I^  class  life 
tables.  They  argue  that  this  methodology 
is  in  keeping  with  Congress’s  statutory 
guideline  that  the  peri^  chosen  be 
reasonable.  'The  methodolo^  is 
reasonable,  not  because  all  Mnefits  are 
used  to  acquire  capital  assets,  but 
because  the  best  proxy  for  how  long 
such  benefits  last  is,  on  average,  the 
\iseful  life  of  assets  in  the  industry 
under  investigation.  ’They  claim  that 
using  such  a  methodology  does  not 
overstate  the  benefit  period  for  subsidies 
applied  to  all  uses,  as  respondents 
claim,  because  the  use  of  subsidy  funds 
is  irrelevant  to  the  determinations  of  the 
countervailability  of  those  funds. 

Petitioners  furmer  argue  that  the 
fifteen-year  amortization  period  based 
on  the  IRS  class  lives  is  an  accurate 
reflection  of  the  average  useful  life  of 
the  U.S.  steel  industry’s  assets  and  is 
also  consistent  with  the  actual 
depreciation  practices  currently  utilized 
for  financial  reporting  purposes  by 
major  steel  producers  in  the  United 
States.  Petitioners  add  that,  in  addition 
to  being  reasonable,  the  Department’s 
IRS  class  life  methodology  represents  a 
consistent  and  predictable  approach  to 
measuring  benefits. 

Respondents  claim  that  the  average 
useful  life  methodology  bears  no 
relationship  to  the  duration  of  benefits 
provided  by  untied,  nonrecvuring 
domestic  subsidies.  They  argue  that 
corporate  funds  are  used  for  many 
purposes  other  than  the  acquisition  of 
renewable  physical  assets,  the  benefits 
from  which  do  not  generally  last  as  long 
as  fifteen  years. 

Respondents  also  ar^e  that  the 
average  useful  life  memodology 
produces  results  that  are  demonstrably 
inconsistent  from  one  industry  to  the 


next.  Since  varied  lengths  are  used  from 
industry  to  industry,  similar  grants 
provide  to  different  industries  will  be 
allocated  over  different  lengths, 
resulting  in  widely  inconsistent 
benefits. 

DOC  Position:  The  Department  has 
determined  that  the  average  useful  life 
of  assets  in  the  industry  under 
investigation  is  a  reasonable  allocation 
period  for  non-recurring  subsidies,  other 
than  long-term  loans.  In  addition  to 
being  reasonable,  this  determination 
provides  a  predictable  standard  for 
interested  parties,  and  is  consistent  with 
the  Department’s  practice  since  the 
early  1980s. 

In  British  Steel  Corp.  v.  United  States 
(605  F.  Supp.  286, 295  (OT 1985)  (BSC 
J),  the  Court  of  International  Trade  (QT) 
rejected  the  proposition  that  the  length 
of  the  benefit  stream  from  a  subsidy  is 
necessarily  related  to  how  the  subsidy  is 
used.  Likewise,  the  Department  has 
consistently  held  that  money  is 
fungible:  fimds  used  for  one  purpose 
serve  to  free  resources  for  other 
applications.  Therefore,  the  length  of 
the  benefit  stream  is  not  determined  by 
how  the  subsidy  is  used. 

Respondents  argue  that,  in  British 
Steel  Corp.  v.  United  States,  632  F. 
Supp.  59  (OT  1986)  (BSCII),  the  OT 
rejected  the  use  of  the  average  useful  life 
of  assets  as  a  reasonable  allocation 
period.  Petitioners  counter  that  the  BSC 
U  decision  was  based  on  the  lack  of  an 
adequate  explanation  of  why  the 
average  usenil  life  of  assets  is  a 
reasonable  allocation  period.  In  part, 
both  are  correct.  The  ^urt  did  overturn 
the  Department’s  decision  to  allocate 
benefits  over  the  average  useful  life  of 
assets.  However,  in  reaching  that 
decision,  the  Court  stated  Urat  the 
agency  had  failed  to  explain  why  the 
allocation  period  was  reasonable,  and 
the  court  could  not  discern  a  rationale 
from  the  legislative  history  or  the  facts 
of  the  case.  In  contrast,  in  the  present 
case,  we  have  addressed  both  the  legal 
and  factual  basis  for  our  selection  of  an 
allocation  period. 

In  the  legislative  history  of  the  Act. 
Congress  discussed  the  "special 
problem"  of  allocating  the  benefits  of 
nonrectirring  subsidies.  S.Rep.  No.  249, 
96th  Cong.,  1st  Sess.,  at  85-86  (1979). 
However,  the  only  guidance  Congress 
provided  for  addressing  this  issue  was 
that  the  agency  must  allocate  benefits 
over  a  "reasonable  period  based  on  the 
commercial  and  competitive  benefit  to 
the  recipient  as  a  result  of  the  subsidy." 
Id. 

The  Department  believes  that  the 
average  useful  life  of  assets  is  a 
reasonable  estimate  of  the  commercial 
and  competitive  benefits  to  the 
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recipient,  regardless  of  whether  the 
subsidy  was  invested  in  assets.  The 
average  useful  life  of  renewable  assets 
represents  an  average  life  cycle  within 
an  industry,  i.e.,  if  the  assets  are  not 
renewed,  operations  would  cease.  Since 
the  benefits  from  any  subsidy  can  (in 
theory)  continue  indefinitely — 
regar^ess  of  use— it  is  reasonable  to 
assume  that  benefits  extend  at  least 
throughout  one  life  cycle  of  the 
industry's  assets.  That  assumption  is 
reasonable  because  money  itself  is  an 
asset.  Therefore,  allocating  the  benefits 
from  an  infusion  of  money  over  the 
average  useful  life  of  assets  is  essentially 
depredating  the  monetary  asset  just  like 
th^hysical  assets. 

Tne  average  useful  life  of  assets  has 
also  been  recognized  by  members  of  the 
General  Agreement  on  Tariff  and  Trade 
(GATT)  as  a  reasonable  allocation 
period  that  is  “generally  practical  and 
fair."  GATT  Committee  on  Subsidies 
and  Coimtervailing  Measiires, 

Guidelines  on  Amortization  and 
Depreciation,  GATT  Doc.  No.  SCM/64 
Uuly  11, 1985). 

In  these  investigations,  the 
Department  has  determined  that  the 
average  useful  life  of  renewable  assets  in 
the  steel  industry  is  15  years,  as  set  out 
in  the  IRS  tables.  In  IPSCO,  Inc.  v. 

United  States,  701 F.  Supp.  236  (CTT 
1988)  {IPSCO  ID.  the  or  stated  that  the 
Department's  use  of  the  15-year  period 
set  out  in  the  ERS  table  must  be 
supported  by  substantial  evidence  in 
record.  Such  evidence  exists  in  the 
record  of  these  investigations. 

Petitioners  and  respondents  agree  that 
the  IRS  tax  tables  are  an  accurate 
representation  of  the  experiences  of  U.S. 
steel  producers.  The  tables  are  based  on 
a  study  of  the  U.S.  steel  industry  to 
determine  the  actual  average  useful  life 
of  assets.  The  information  regarding 
average  useful  life  of  assets  in  the  tax 
tables  can  also  be  tised  as  a  reasonable 
estimate  of  the  useful  life  of  steel 
industry  assets  throughout  the  world. 
The  life  of  U.S.  steel  assets  can  be 
projected  on  a  worldwide  basis  because 
we  have  no  reason  to  believe,  nor  has 
any  respondent  claimed,  that  the 
general  type  of  fedlities  and  equipment 
used  to  pi^uce  steel  in  foreign 
countries  is  substantially  different  from 
that  used  in  the  United  States,  or  that  its 
useful  life  would  be  substantially 
different.  Steel  is  a  mature  industry  and 
though  innovation  does  continue,  we 
have  no  knowledge  of  the  use  of 
equipment  in  any  foreign  country  that 
would  have  a  significantly  longer  or 
shorter  useful  life  than  in  the  United 
States. 

That  conclusion  is  supported  by 
information  on  the  record  in  these 


investigations.  Analysis  of  data  on  the 
depreciation  of  assets  from  the  annual 
reports  of  several  foreign  companies 
currently  imder  investigation 
demonstrates  that  15  years  is  a 
reasonable  estimate  of  the  average 
useful  life  of  assets  in  the  steel  industry 
worldwide.  (See  the  Memorandum  from 
Joseph  A.  Spetrini,  Acting  Assistant 
Secretary,  Import  Administration, 
regarding  the  Appropriate  Period  Over 
V^ch  to  Allocate  the  Benefits  from 
Non-recurring  Subsidies,  Jime  21, 1993.) 

Therefore,  based  on  our  review  of  the 
legislative  history  and  court  decisions, 
and  on  the  evidence  in  the  record  of 
these  investigations,  the  Department  has 
decided  to  allocate  non-recurring  grants 
over  15  years,  which  we  determine  is 
the  average  useful  life  of  assets  in  the 
industry  imder  investigation. 

Comment  11:  Respondents  propose 
several  alternative  methodologies  for 
amortizing  benefits  over  time  that  they 
argue  are  administratively  workable  and 
would  more  consistently  and  accurately 
capture  the  competitive  benefit 
associated  with  imtied  government 
grants,  loans,  and  other  provisions  of 
capital  to  foreign  manufacturers. 

Respondents  argue  that  the 
Department  should  make  a  distinction 
between  benefits  used  for  investment  in 
assets  and  benefits  used  for  other 
purposes,  and  allocate  the  benefits 
accordingly.  Respondents  argue  that  the 
Department's  refosal  to  examine  the 
uses  of  funds  is  contradicted  by  the 
Department's  practice  of  tying  funds  to 
applications  in  certain  other 
circumstances,  such  as  domestic  or 
foreign  production.  Respondents  argue 
that  analysis  of  the  uses  of  funds  is 
administratively  simple  and  is  the  most 
appropriate  measiue  of  the  benefit  to  the 
recipient. 

A  second  alternative  suggested  by 
respondents  is  to  tie  the  allocation  of 
subsidy  benefits  to  some  measure  of  the 
term  to  maturity  of  corporate  obligations 
of  the  U.S.  integrated  steel  producers. 
They  argue  that  this  would  be 
appropriate  because  the  benefit  of  a 
government  grant  is  that  it  relieves  the 
recipient  of  &e  need  to  raise  capital 
from  other  sources.  The  duration  of  the 
subsidy  would  be  the  duration  of 
financing  actually  obtained  by  U.S. 
producers  at  the  time  foreign  producers 
were  receiving  government  grants. 
Basing  the  allocation  on  duration  of 
obligations  incurred  by  the  U.S. 
industry  would  impose  a  burden  of 
equivalent  duration  on  the  foreign 
producer,  thereby  creating  a  "level 
playing  field."  This  method  also 
provides  a  measure  of  consistency  from 
industry  to  industry. 


Respondents  also  propose  allocating 
benefits  over  a  standard  10-year 
allocation  period,  which  would 
eliminate  inconsistencies  from  industry 
to  industry  that  respondents  claim  are 
the  result  of  the  Department's  current 
methodology.  Respondents  argue  that  10 
years  is  a  particularly  appropriate 
period  in  this  case,  given  that  the  U.S. 
steel  industry  negotiated  for  and 
received  10  years  of  extraordinary 
import  relief  in  exchange  for 
withdrawing  CVD  petitions  addressing 
some  of  the  very  same  programs  at  issue 
here.  Respondents  claim  that,  since  pre- 
1982  matters  have  already  been 
addressed  by  these  VRAs,  a  10-year 
period  would  avoid  the  problem  of 
providing  two  forms  of  relief  from  pre- 
1982  subsidies. 

Petitioners  criticize  respondents' 
proposed  alternatives  for  several 
reasons.  First,  basing  the  allocation 
methodology  on  how  the  subsidy  is 
used  violates  the  Department's  policy  of 
not  examining  use — a  policy  which  has 
been  affirmed  twice  by  the  CIT.  Also,  it 
would  be  administratively  impossible 
for  the  Department  to  monitor  the 
precise  usage  of  each  subsidy  it 
investigates. 

Second,  petitioners  argue  that  the  use 
of  an  amortization  period  based  on 
borrowing  periods  is  likely  to  produce 
unpredictable,  inconsistent,  and 
potentially  meaningless  results.  This 
methodology  is  especially  inappropriate 
in  this  case,  because  certain  companies 
were  uncreditworthy  and  would  not 
have  been  able  to  obtain  any  source  of 
alternative  financing.  Also,  the  average 
period  of  domestic  borrowing  may  not 
be  indicative  of  the  borrowing  period 
restraints  faced  by  companies  in  other 
countries,  even  within  the  same 
indxistry. 

Finally,  petitioners  argue  that  using  a 
uniform  ten-year  amortization  period  for 
all  subsidies  is  totally  arbitrary  because 
it  treats  all  industries  the  same, 
regardless  of  the  characteristics  of  a 
particular  industry.  Also,  petitioners 
claim  that  the  10-year  VRA  in  no  way 
justifies  amortization  of  all  subsidies  for 
the  same  length  of  time.  The  VRA  did 
not  constitute  relief  of  pre-1982 
subsidies  because  it  did  not  replace  the 
protection  that  a  full  offset  of  subsidies 
through  the  imposition  of 
countervailing  duties  would  have 
provided.  Even  if  it  did  constitute  relief, 
the  domestic  industry  would  still  be 
entitled  to  relief  of  the  unamortized 
portion  of  those  subsidies  that  existed 
during  the  POI. 

DOC  Position:  The  Department  has 
examined  the  three  alternative 
amortization  time  periods  proposed  by 
respondents,  and  has  fotmd  that  the 
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average  useful  life  of  assets  is  preferable 
to  eadi  of  those  alternatives. 

As  stated  above  in  the  Department’s 
response  to  Comment  6,  the  Department 
does  not  consider  the  use  of  the  funds 
in  determining  the  benefit  from  a 
subsidy.  In  accordance  with  section 
§  355.47(a)  of  the  Proposed  Regulations, 
the  Department  will  allocate  benefits  to 
a  product  or  products  where  a  benefit  is 
specifically  bestowed  to  promote  the 
production  of  a  product  or  sales  to  a 
particular  destination.  This  provision 
does  not  \mdermine  the  Department’s 
position,  supported  by  the  CIT  as  noted 
above,  that  &e  uses  of  funds  will  not  be 
examined. 

Second,  respondents  have  suggested 
using  the  average  term  of  long-term 
borrowing  by  U.S.  steel  producers. 

Using  the  average  term  of  long-term 
borrowing  essentially  measures  the 
length  of  the  benefit  in  terms  of  avoided 
costs.  We  find  several  disadvantages  to 
this  option.  This  proposal  would 
measure  the  benefit  of  the  avoided  costs 
in  terms  of  only  one  of  the  two 
alternative  sources  of  capital: 

Borrowing.  The  other  alternative  source 
of  funds,  the  issuance  of  equity,  is  not 
addressed.  In  addition,  the  average  term 
of  long-term  borrowing  can  change  over 
time,  mereby  establisl^g  different 
allocation  periods— not  just  for  different 
subsidies  or  different  companies,  but 
over  time,  even  for  the  same  type  of 
subsidy,  within  the  same  company. 
There  is  also  no  evidence  in  the  record 
establishing  that  the  average  term  of 
long-term  Arrowing  in  the  U.S.  bears 
any  relationship  to  &e  commercial  and 
competitive  re^ty  in  any  of  the 
countries  under  investigation.  See 
IPSCO  n.  Finally,  contrary  to 
respondents’  claims,  U.S.  data  may  not 
be  readily  available  for  all  industries, 
particularly  for  small  industries 
dominated  by  privately  held  companies. 

The  third  alternative,  the  fixed  ten- 
year  period,  is  described  in  the 
Preamble  to  the  Proposed  Regulations  as 
both  consistent  and  predictable. 
However,  this  approach  is  totally 
arbitrary.  There  is  no  evidence  in  the 
record  of  these  cases  that  a  ten-year 
period  in  any  way  reflects  the 
commercial  and  competitive  benefit  to 
the  recipient.  Therefore,  using  this 
methodology  would  be  inconsistent 
with  the  Court’s  ruling  in  IPSCO  H.  We 
agree  with  petitioners  regarding 
respondents’  argument  that  the  VRAs 
constituted  relief  from  pre-1982 
subsidies.  The  fact  that  VRAs  were  in 
place  during  certain  years  is  irrelevant 
to  the  Department’s  analysis  of  the 
coimtervdlability  of  subsidies.  While 
the  benefits  from  pre-1982  subsidies 
which  were  amortized  during  the  VRA 


period  cannot  be  countervailed,  the 
imamortized  portions  of  those  subsidies 
allocated  to  the  POI  are  subject  to  these 
investigations. 

Denominator 

A.  Foreign  Production 

Issue 

This  subsection  addresses  the  issue  of 
the  appropriate  sales  denominator  to  be 
used  in  subsidy  calculations  when  a 
respondent’s  total  sales  include  not  only 
sales  of  domestically  produced 
merchandise,  but  alM  sales  of 
merchandise  produced  in  one  or  more 
foreign  countries.  This  issue  arises  in 
the  Certain  Steel  Products  investigations 
where  the  respondent  is  a  parent 
company  producing  the  subject 
merwandiise  in  the  country  under 
investigation  and  in  one  or  more  other 
countries,  typically  through 
subsidiaries. 

Discussion 

We  addressed  this  issue  for  the  first 
time  in  France  Bismuth.  There,  the 
Department  determined  the  appropriate 
sales  denominator  by  employing  an 
analysis  that  largely  followed  traditional 
Departmental  analysis  when  addressing 
a  domestic  subsidy  allegedly  ’’tied”  to  a 
particular  product  The  Department 
adopted  this  analysis  in  France  Bismuth 
after  concluding  that  neither  the 
Department’s  past  practice  nor  the 
Proposed  Regulations  squarely 
addrossed  the  issue  of  whether  a 
domestic  subsidy  could  be  considered 
tied  to  domestic  producticm  of  the 
subject  merdianmse,  where  the 
respondent  engaged  in  both  domestic 
and  foreign  p^uction. 

In  France  Bismuth,  in  applying  the 
“tied”  analysis  to  the  facts  before  it.  the 
Department  determined  that  the 
subsidies  at  issue  were  tied  to  domestic 
production.  The  Department 
accordingly  allocatra  the  benefits  of 
those  subsidies  to  sales  of  domestically 
produced  merchandise. 

In  these  investigations,  we  have 
considered  various  approaches 
advocated  by  the  parties  as  %vell  as  the 
“tied”  analysis  u^  in  France  Bismuth. 
The  approaches  advocated  by 
petitioners  would  result,  in  every  case, 
in  the  use  of  only  sales  of  domestically 
produced  merchandise  in  the 
denominator.  On  the  other  hand,  the 
approaches  advocated  by  respondents 
automatically  would  re^t  in  the  use  of 
total  worldwide  sales  in  the 
denominator.  (See  Comments  3-7  below 
and  Memorandum  to  Joseph  A.  Spetrini 
firom  Staff,  dated  Jime  21, 1993.) 

We  have  deddra  to  continue  using  a 
“tied”  analysis  to  resolve  this  issue. 


although  we  have  refined  the  analysis 
that  we  used  in  France  Bismuth.  I^e 
refinements  are  intended  to  reflect  what 
the  Department  has  generally  observed 
over  the  years.  On  the  basis  of  our  past 
administrative  experience,  we  believe 
that  it  is  reasonable  to  presume  that  the 
government  of  a  country  normally 
provides  subsidies  for  the  general 
purpose  of  promoting  the  economic  and 
social  health  of  that  country  and  its 
people,  and  for  the  specific  purposes  of 
supporting,  assisting  or  encouraging 
domestic  manufacturing  or  production 
and  related  activities  (inclu^g,  for 
example,  social  policy  activities  such  as 
the  employment  of  its  people). 
Conversely,  that  same  government 
would  not  normally  be  motivated  to 
promote,  at  what  would  be  considerable 
cost  to  its  own  taxpayers,  manufacturing 
or  production  or  higher  employment  in 
foreign  countries. 

Thus,  under  the  Department’s  refined 
“tied”  analysis,  the  Department  will 
begin  by  presuming  that  a  subsidy 
provided  by  the  government  of  the 
coimtry  undw  investigation  is  tied  to 
domestic  production.  However,  this 
presvunption  is  not  irrebuttable.  A  party 
may  rebut  this  presumption  by 
presenting  evidence  tending  to  show 
that  the  subsidy  was  not  tied  to 
domestic  production.  Relevant  evidence 
may  include  the  nature  of  the  program 
at  issue,  whether  the  subsidy  was 
bestow^  specifically  to  provide  other 
than  a  domestic  benefit, 
communications  between  the 
government  and  the  respondent  relating 
to  the  subsidy  provided  pursuant  to  the 
program  at  issue,  the  government’s 
ownership  interest,  if  any,  in  the 
respondent,  and  any  other  evidence 
addressing  the  likely  beneficiaries  of  the 
subsidy.  Such  determinations  would 
have  to  be  made  on  a  case-by-case  basis, 
in  light  of  the  facts  presented  Therefore, 
the  above  list  of  evidentiary  criteria  is 
not  exhaustive,  nor  can  any  one  m 
several  of  these  factors  necessarily  give 
decisive  guidance  in  all  cases. 

The  Department  vdll  allocate  the 
benefit  of  the  subsidy  in  accordance 
with  the  determination  that  we  make  on 
tying.  If  we  determine  that  the  subsidy 
is  ti^  to  domestic  production,  we  will 
allocate  the  benefit  of  the  subsidy  fiilly 
to  sales  of  domestically  produced 
merchandise.  If  we  determine  that  the 
subsidy  is  not  tied,  we  will  allocate  the 
benefit  of  the  subsidy  to  total  worldwide 
sales  of  the  respondent,  i.e.,  sales  of 
both  domesticity  produced 
merchandise  and  foreign-produced 
merchandise. 

Through  this  “tied”  analysis,  the 
Department  is  attempting  to  allocate  the 
benefits  of  domestic  subsidies  in  a 
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reasonable  manner  by  recognizing  that, 
although  domestic  subsidies  are 
generally  provided  to  benefit  domestic 
production,  subsidies  provided  to  a 
respondent  with  multinational 
manufacturing  or  production  may 
benefit,  at  least  in  part,  foreign 
manufacturing  or  production.  This 
mirrors  what  the  Department  has  done 
in  the  past  by  taking  account  of 
evidence  that  a  domestic  subsidy  is  tied 
to  a  particular  product,  see  Proposed 
Regulations.  §  355.47(a).  or  that  an 
export  subsidy  is  tied  to  a  particular 
market,  see  Proposed  Regulations, 

§  355.47(b).  This  approa^  allows  both 
petitioners  and  respondents  to  present 
evidence  supporting  either  the 
presumption  that  a  domestic  subsidy  is 
tied  to  domestic  production  or  the 
possibility  that  the  subsidy  tied  benefits 
foreign  production.  Conversely,  this 
approacm  avoids  the  rigid,  inflexible 
rules  sought  by  petitioners  and 
respondents,  wMch  would  ignore  the 
facts  of  any  particular  case. 

Interested  Party  Comments 

All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  regarding  these  allocation 
issues  which  have  not  been  previously 
addressed  in  this  notice  or  in  other 
notices  are  addressed  below. 

For  purposes  of  the  comments 
received  by  interested  parties,  we  use 
the  term  "respondents”  to  refer 
collectively  to  all  respondents,  rather 
than  referring  to  each  party 
individually.  However,  individual 
parties  are  identified  when  a  comment 
is  country-specific  in  nature. 

Comment  I  .  Respondents  have 
criticized  the  Department’s  "tied” 
analysis  in  France  Bismuth  on  the 
ground  that  it  improperly  focuses  on  the 
government’s  intent  in  bestowing  the 
subsidy  rather  than  on  the  effect  of  the 
subsidy.  According  to  respondents,  the 
Department’s  traditional  “tied” 
analysis — and  the  CVD  law  generally — 
is  concerned  only  with  the  unfair 
competitive  effect  of  a  benefit,  and  the 
government’s  intent  in  bestowing  the 
benefit  is  irrelevant. 

DOC  Position:  We  disagree  with 
respondents.  The  Department’s  “tied” 
analysis  in  France  Bismuth,  as  refined 
in  these  investigations,  does  not  focus 
exclusively  on  the  government’s  intent 
in  bestowing  the  subsidy,  but  it  looks 
for  evidence  of  intent  among  other 
criteria  as  a  potential  indicator  of  the 
ultimate  destination  of  subsidy  benefits. 
Consequently,  the  Department  properly 
will  consider  the  government’s  intent,  at 
least  to  the  extent  that  it  looks  at  the 
government’s  stated  purposes  in 
authorizing  the  program  at  issue. 


However,  the  Department  also  considers 
other  evidence  presented  to  it  which 
could  shed  light  on  the  likely 
beneficiaries  of  the  subsidy. 

Furthermore,  Although  the 
Department  in  the  past  has 
aclmowledged  that  its  inqiiiry  should 
focus  on  the  likely  beneficiaries  of 
subsidies,  the  Department  has  not 
determined  that  it  should  focus 
exclusively  on  the  likely  beneficiaries. 
See  Industrial  Nitrocellulose  from 
France:  Final  Results  of  Cotmtervailing 
Duty  Administrative  Review,  52  FR  833 
(January  9. 1987)  (Industrial 
Nitrocellulose)  (discussed  below). 

Rather,  the  Department  clearly  has 
found  the  government’s  intent  to  be 
relevant.  Indeed,  the  Department’s 
traditional  position  on  the  tying  of 
benefits  to  a  particular  product  is  that  a 
subsidy  “is  ’tied’  when  the  intended  use 
is  known  to  the  subsidy  giver  and  so 
acknowledged  prior  to  or  concurrent 
with  the  bestowal  of  the  subsidy.”  Final 
Affirmative  Coimtervailing  Duty 
Determinations;  Certain  Steel  Products 
from  Belgium,  47  FR  39304  (September 
7. 1982)  (Steel  from  Belgium).  See,  also. 
Propos^  Regulations  at  23374  (defining 
tied  benefits  as  “e.g.,  a  benefit  bestowed 
specifically  to  promote  the  production 
of  a  particular  product”). 

In  addition,  in  Industrial 
Nitrocellulose,  when  confronted  with 
the  same  criticism  now  offered  by 
respondents,  the  Department  explained: 

(W]e  did  not  concentrate  exclusively  on 
the  intent  of  the  alleged  [subsidy]  *  *  *. 
Rather,  we  consider^  the  effect  of  such  a 
practice  and  concluded  that  it  would 
encourage  the  production  and  sale  of  *  *  * 
a  product  not  under  investigation*  *  *. 

The  Department  further  explained 
that  “only  in  those  limited 
circumstances  where  the  effect  of  a 
program  is  not  demonstrable  might  we 
consider  the  intent  to  subsidize  to  be  a 
surrogate  for  the  effect  of  a  subsidy.”  Id. 
The  Department  added: 

To  the  extent  that  our  conclusions 
regarding  tied  benefits  rely  in  some  measure 
on  intent,  our  position  in  this  case  is 
consistent  with  administrative  precedent. 
Whenever  we  allocate  a  benefit  tied  to  a 
product  under  investigation  only  to  that 
product,  there  is  an  implicit  assumption  that 
the  benefit  is  intended  to  affect  only  that 
product. 

Id. 

Comment  2:  According  to 
respondents,  the  relevant  inquiry  is  not 
the  intent  or  effect  when  a  past  subsidy 
was  bestowed,  but  the  effect  during  the 
period  of  investigation.  In  support  of 
this  proposition,  respondents  cite  to 
Department  precedent  relating  to 
various  t)rpes  of  corporate  restructurings 


that  occur  after  a  subsidy  has  been 
provided. 

DOC  Position:  We  disagree  with 
respondents.  In  conducting  its 
tra^tional  “tied”  analysis  when  a 
domestic  subsidy  allegedly  is  tied  to  a 
particular  product,  the  Department  will 
examine  what  the  likely  effect  of  the 
subsidy  would  be.  The  Department  will 
not  try  to  determine  the  actual  effect  of 
the  subsidy,  either  in  the  period  of 
investigation  or  at  any  other  time  after 
the  subsidy’s  bestowal.  See  Industrial 
Nitrocellulose  (discussed  in  Comment  1 
above).  ’The  Department  has  maintained 
this  same  approach  in  the  “tied” 
analysis  that  it  is  using  in  these 
investigations  when  determining 
whether  a  subsidy  is  tied  to  domestic 
production. 

In  situations  where  some  type  of 
corporate  restructuring  occurs  after  the 
bestowal  of  a  subsidy,  the  Department 
may  adjust  its  subsidy  calculation.  This 
issue  is  addressed  in  the  Restructuring 
section  of  this  Appendix. 

Comment  3:  Petitioners  take  the 
position  that  sales  of  foreign-produced 
products  must  be  excluded  from  the 
sales  denominator  as  a  matter  of  law. 
According  to  petitioners,  as  long  as  the 
Department  adheres  to  the 
“transnational  subsidies”  rule,  the 
Department  must  exclude  these  sales  in 
order  to  be  consistent  with  the  statute 
and  the  Department’s  allocation 
methodology. 

Petitioners  point  out  that  the 
transnational  subsidies  rule  is  a 
proposed  regulation.  It  provides  that  “a 
countervailable  benefit  does  not  exist  to 
the  extent  the  Secretary  determines  that 
funding  for  a  benefit  is  provided  by  a 
government  other  than  the  government 
of  the  country  in  which  the 
merchandise  is  produced  *  *  *.” 
Proposed  Regulations,  section 
355.44(o)(l).  Thus,  using  the  simplest 
example,  if  the  government  of  country  A 
provides  a  subsidy  to  a  company 
producing  merchandise  in  country  B, 
then  this  rule  states  that  a 
coimtervailable  benefit  does  not  exist. 

Petitioners  characterize  the 
transnational  subsidies  rule  essentially 
as  a  procedural,  or  “structural,”  rule 
which  “effectively  immunizes  from 
countervailing  duties,  in  a  particular 
investigation,  subsidies  which  are  not 
provided  by  the  government  xmder 
investigation.”  (Petitioners’  General 
Issues  Case  Brief,  Tab  G  at  5.) 

Petitioners  suggest  that  the  Department 
adopted  this  rule  solely  for  “the 
practical  purpose  of  administering  the 
CVD  law.”  (Petitioners’  General  Issues 
Rebuttal  Brief,  Tab  G  at  3.)  Without  this 
rule,  petitioners  explain,  the 
Department  would  be  faced  with  “an 
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administrative  nightmare."  (Id.,  Tab  G  at 
3  n.6.)  The  Department  would  have  to 
"countervail  non-respondent 
government  subsidies  in  every 
investigation  involving  a  multinational 
company,"  and  the  Department 
therefore  "would  have  to  investigate  the 

rograms  of  each  country  which  may 

ave  benefitted  a  respondent  company 
or  any  of  its  subsidiaries."  (Id.) 

Nevertheless,  petitioners  continue, 
given  that  the  Department  has  adopted 
diis  rule  of  administrative  convenience, 
the  Department’s  only  option — ^unless 
the  Department  wants  to  abandon  that 
rule — is  to  exclude  sales  of  foreign- 
produced  merchandise  firom  the  sales 
denominator.  Petitioners  assert  that  if 
those  sales  were  included  in  the 
denominator,  the  Department  would  be 
violating  section  701(a)  of  the  statute. 

In  making  this  argument,  petitioners 
first  assume  that  the  Department’s 
existing  allocation  methodology  would 
require  the  Department  to  allocate  the 
benefit  of  the  subsidy  to  both 
domestically  produced  merchandise 
and  foreign-produced  merchandise. 
Petitioners  then  argue  that  to  capture 
the  "net  subsidy,"  as  required  by 
section  701(a),  the  Department  would 
have  to  impose  duties  on  sales  of  both 
domestic  production  and  foreign 

reduction.  Petitioners  point  out, 

owever,  that  the  transnational 
subsidies  rule  precludes  the  Department 
from  imposing  duties  on  sales  of  both 
domestic  production  and  foreign 
production. 

To  remedy  this  perceived  violation  of 
section  701(a),  petitioners  suggest  a 
solution  which  would  not  require  the 
Department  to  abandon  the 
transnational  subsidies  rule. 

Specifically,  petitioners  propose  that  the 
(Department  simply  adjust  its  subsidy 
calculation  by  including  only  sales  of 
domestically  produced  merchandise  in 
the  denominator.  With  that  adjustment, 
petitioners  assert,  the  Department 
would  be  able  to  capture  the  "net 
subsidy,”  in  accordance  with  section 
701(a). 

Respondents  argue  that  the 
Department  legally  may  not 
"compensate"  for  the  fact  that  the  U.S. 
CVD  law  does  not  reach  benefits  from  a 
third-coimtry  source  by  artificially 
concentrating  the  subsidy  on  one 
country’s  production.  Respondents  also 
argue  that  the  transnational  subsidies 
rule  simply  states  that  a  benefit  sourced 
from  outside  the  coimtry  under 
investigation  is  not  a  benefit 
countervailable  under  U.S.  CVD  law, 
and  that  it  does  not  relate  to  the 
allocation  of  subsidies.  Thus, 
respondents  conclude,  nothing  in  the 
statute  or  the  rule  requires  the 


Department  to  pretend  that  “subsidies 
do  not  cross  borders." 

Respondents  maintain,  further,  that 
the  statute  does  not  authorize  the 
Department  to  attempt  to  capture 
subsidies  benefiting  other  merchandise 
by  imputing  those  subsidies  entirely  or 
disproportionately  to  the  merchandise 
under  investigation.  Respondents 
contend  that  &is  principle  applies 
regardless  of  where  a  respondent 
manufactures  or  produces  merchandise. 

Respondents  also  contend  that  the 
county-based  nature  of  the  CVD  law 
does  not  permit  the  Department  to 
impute  worldwide  benefits  to  domestic 
production.  The  fact  that  the  CVD  order 
applies  only  to  merchandise  from  the 
country  under  investigation  is  based  on 
the  statute  and  merely  defines  the  scope 
of  the  order.  According  to  respondents, 
it  has  no  relevance  to  the  amount  of 
benefit  received  by  the  merchandise 
under  investigation. 

DOC  Position:  The  underlying 
premise  of  petitioners’  analysis  is  that 
the  portion  of  a  subsidy  which  benefits 
a  respondent’s  foreign  subsidiaries  is, 
imder  the  statute,  coimtervailable. 
Indeed,  according  to  petitioners,  not 
only  is  it  countervailable,  it  must  be 
covmtervailed.  However,  as  respondents 
point  out,  this  premise  conflicts  with 
section  701(a)  of  the  statute,  19  U.S.C. 
section  1671(a),  which  treats  any 
subsidy  provided  by  the  coimtry  under 
investigation  to  a  company  in  another 
coimtry  as  a  subsidy  that  is  not 
countervailable. 

Section  701(a)  of  the  statute  states  the 
general  rule  as  to  when  a  subsidy  is 
coimtervailable.  This  section  was 
included  in  the  statute  in  1979  and  is 
applicable  where  the  country  under 
investigation  is  a  Subsidies  Code 
signatory  or  the  equivalent.  It  derives 
finm  section  303(a)(1)  of  the  statute,  19 
U.S.C.  section  1303(a)(1),  which  since 
1979  has  only  applied  to  non-Code 
simatory  countries. 

In  interpreting  section  701(a),  it  is 
instructive  to  look  at  the  language  of 
section  303(a)(1).  The  legislative  history 
of  section  701(a)  states  that  Congress 
intended  section  701(a)  to  have  the 
same  meaning  and  application  as 
section  303(a)(1),  with  certain 
enumerated  exceptions  not  relevant 
here.  S.  Rep.  No.  96-249,  96th  Cong.,  1st 
Sess.  at  429-31  (1979).  Accord,  19 
U.S.C.  section  1677(5)(A)  (the  term 
“subsidy"  in  section  701  has  the  same 
meaning  as  the  term  "bounty  or  grant" 
in  section  303). 

Although  the  language  of  section 
701(a)  is  not  clear  on  this  issue,  section 
303(a)(1)  makes  clear  that  a  subsidy 
firom  the  government  of  a  particular 
country  is  countervailable  only  if  it  is 


given  to  a  company  manufacturing  or 
producing  the  mei^andise  in,  or 
exporting  the  merchandise  firom,  that 
country.  In  this  regard,  section  303(a)(1) 
provides  in  pertinent  part: 

Whenever  any  country  •  *  *  shall  pay  or 
bestow,  directly  or  indirectly,  any  bounty  or 
grant  upon  the  manufacture  or  production  or 
export  of  any  article  or  merchandise 
manufacture  or  produced  in  such  country, 

*  *  *  there  shall  be  levied  a  duty  equal  to 
the  net  amount  of  such  bounty  or  grant 

*  •  « 

19  U.S.C.  section  1303(a)(1)  (emphasis 
added).  See  S.  Rep.  No.  96-249,  96th 
Cong.,  1st  Sess.  at  429.  Conversely, 
tmder  section  303  and,  therefore, 
section  701,  a  subsidy  is  not 
countervailable  if  it  is  given  by  the 
government  of  one  country  to  a 
company  manufacturing  or  producing 
the  merchandise  in  another  country. 

Thus,  contrary  to  petitioners’ 
argument,  the  transnational  subsidies 
rule  is  not  merely  a  rule  of 
administrative  convenience  devised  by 
the  Department.  Rather,  that  rule 
essentially  re-states  the  statute,  and  its 
existence,  therefore,  cannot  be 
"remedied"  or  otherwise  compensated 
for  in  subsidy  calculations,  as 
petitioners  urge  the  Department  to  do. 

Comment  4:  Petitioners  briefly  outline 
an  alternative  approach  which  would 
require  the  Department  to  abandon  the 
transnational  subsidies  rule.  Under  this 
approach,  in  any  investigation,  the 
riepartment  would  countervail  not  only 
subsidies  received  by  a  company  finm 
the  government  of  the  countjy  under 
investigation,  but  also  subsidies 
received  by  that  company  from  other 
countries’  governments.  This  approach 
assumes  that  the  information 
concerning  the  subsidies  provided  by 
the  other  countries’  governments  would 
be  generated  during  concurrent 
investigations  involving  each-of  those 
other  countries. 

DOC  Position:  This  approach,  like 
petitioners’  principal  approach,  treats 
the  transnational  subsidy  rule  as  a  rule 
of  administrative  convenience  that  can 
be  discarded.  This  is  an  error.  The  rule 
essentially  restates  the  statute  and  its 
dictates,  it  is  a  stricture  which  we 
cannot  ignore. 

Comment  5:  Respondents  insist  that 
the  Department’s  practice  is  defined  by 
the  plain  language  of  section 
355.47(c)(1)  of  the  Proposed 
Regulations.  That  section  provides  that 
where,  as  here,  “a  countervailable 
benefit  is  not  tied  to  the  production  or 
sale  of  a  particular  product  or  products. 

*  *  *  the  Secretary  will  allocate  the 
benefit  to  all  products  produced  by  a 
firm,  in  the  case  of  a  domestic  program 

*  *  *.’’  Proposed  Regulations,  section 
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3SS.47(c)(l).  In  calculating  the  subsidy 
rate,  section  355.47(c)(1)  continues,  “^e 
Secretary  will  divide  the  benefit  by  a 
firm’s  total  sales  *  *  Id.  (emphasis 
added).  Respondents  add  that  the  term 
"total  sales”  must  mean  total  worldwide 
sales  in  the  context  of  the  relevant 
Certain  Steel  Products  investigations. 

Respondents  also  find  support  for 
their  interpretation  of  section 
355.47(c)(1)  in  the  specific  context 
wherein  the  subsidies  at  issue  are  equity 
infusions.  On  this  subject,  as 
respondents  point  out,  the  Proposed 
Regulations  state  that  "the  Set^tary 
will  treat  equity  infusions  as  untied 
benefits.”  I^oposed  Regulations,  section 
355.47(c)(2).  In  addition,  the 
Department  previously  has  stated  that 
“when  a  government  buys  equiW  in  a 
company,  it  is  providing  funds  mt  the 
corporation  as  a  whole,  not  for 
particular  divisions  or  projects.”  Final 
Affirmative  Countervailing  Duty 
Determinations:  Carbon  Steel  Structural 
Shapes.  Hot-Rolled  Carbon  Steel  Plate, 
and  Hot-Rolled  Carbon  Steel  Bar  firom 
the  United  Kingdom;  and  Final  Negative 
Coimtervailing  Duty  Determination: 
Cold-Formed  Carbon  Steel  Bar  from  the 
United  Kingdom,  47  FR  39384 
(September  7, 1982). 

According  to  petitioners,  the 
Department  present  dted  by 
respondents  is  inapposite.  Petitioners 
point  out  that  each  of  the  cited  cases 
concerns  a  respondent  with  cmly 
domestic — ana  not  foreign — 
manufacturing  or  production  activities. 

DOC  Position:  lliMe  is  no  real  dispute 
as  to  how  the  Department  should 
interpret  §  355.47(c)(1)  when  a 
respondent  only  sells  domestically 
prt^uced  merchandise.  For  example,  in 
a  steel  investigation,  where  there  is  an 
otherwise  untied  domestic  subsidy  to  a 
company  that  produces  domestic^y 
both  steel  and  milk,  the  sales 
denominator  clearly  would  include  both 
steel  sales  and  milk  sales. 

However,  the  proper  interpretation  of 
§  355.47(c)(1)  is  less  clear  where,  as  in 
the  relevant  Certain  Steel  Products 
investigations,  the  respondent’s  sales 
include  not  only  sales  of  domestically 
produced  merchandise,  but  also  sales  of 
foreign-produced  merchandise.  In  some 
cases,  as  the  Department  acknowledged 
in  France  Bismuth,  the  Department  may 
have  used  total  worldwide  sales  in  the 
denominator,  but  it  did  so  without  any 
discussion  of  this  issue.  On  the  t^er 
hand,  in  at  least  one  case,  the 
Department  has  excluded  sales  of 
foreign-produced  merchandise  from  the 
denominator.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Hollow  Products  from 


Sweden,  52  FR  5794  (February  26, 1987) 
(SSHP  from  Sweden). 

The  Department  has  squarely 
addressed  this  issue  only  on  one  prior 
occasion,  namely,  in  France  Bismuth. 

The  Department  concluded  in  France 
Bismuth  that  §  355.47(c)(1)  simply  did 
not  contemplate  a  respondent  wiffi 
multinational  production.  We  reaffirm 
that  conclusion  here. 

Moreover,  we  reach  a  similar 
conclusion  with  respect  to  respondents* 
reliance  on  §  355.47(c)(2),  which 
addresses  equity  infusions.  Neither  that 
section  nor  any  other  section  of  the 
Proposed  Regulations  contemplated  the 
possibility  that  the  subsidy  would  be 
bestowed  upon  a  respondent  with 
multinational  production. 

Comment  6:  Respondents  also  argue 
for  their  interpretation  of  "total  sales”  as 
total  worldwide  sales  by  explaining  that 
the  Department’s  allocation 
methodology  recognizes  that  money  is 
fungible.  Respondents  maintain  that  in 
measuring  subsidies,  the  Department 
routinely  allocates  the  subsidies  over  all 
products  benefiting  from  them,  even  if 
some  of  the  products  are  not  subject  to 
the  investigation  and  therefore  will  not 
be  subject  to  any  resulting  order. 
Respondents  dte  Final  Affirmative 
Covmtervailing  Ehity  Determination:  Iron 
Ore  Pellets  frum  Brazil,  51  FR  21961 
Qime  17, 1986)  (Iron  Ore  Pellets  firom 
Brazil),  Fiiud  Affirmative  Countervailing 
Duty  Determination:  Certain  Fresh 
Atlantic  Cfroundfish  firom  Canada,  51  FR 
10041  (March  24. 1986)  (Atlantic 
(koundfish  from  Canada),  and  Final 
Affirmative  Coimtervailing  Duty 
Determination:  Certain  Softwood 
Lumber  Products  from  Canada,  57  FR 
22570  (May  28. 1992)  (Softwood 
Lumber  firom  Canada),  in  support  of 
their  argument  that  subsidies  are 
allocate  over  all  products  benefiting 
firom  them. 

Respondents  go  on  to  acknowledge 
that  the  Department  has  made  two 
"narrow”  exceptions  to  its  fimgibility  of 
money  approach,  i.e.,  (1)  where  a 
domestic  subsidy  is  ti^  to  "a  particular 
product  or  products,”  Proposed 
Regulations,  section  355.47(a),  and  (2) 
where  an  export  subsidy  is  tied  to  "a 
particular  maricet,”  Proposed 
Regulations,  section  355.47(b). 
Respondents  nevertheless  state  that  the 
subsidies  at  issue  in  the  Certain  Steel 
Products  investigations  do  not  fit  within 
either  of  those  exceptions  and, 
therefore,  the  Department  must  allocate 
the  benefits  of  those  subsidies  over  total 
worldwide  sales  to  be  consistent  with 
its  fun^bility  of  money  approach. 

Petitioners  maintain  that  Iron  Ore 
Pellets  firom  Brazil,  Atlantic  Groundfish 
from  Canada  and  Softwood  Lumber 


from  Canada,  as  cited  by  respondents, 
share  a  single,  critical  trait  that  this 
investigation  does  not.  i.e.,  the  benefits 
allocated  to  products  not  imder 
investigation  in  those  investigations 
were  not  allocated  into  a  "black  box” 
which  placed  them  beyond  the  reach  of 
the  statute.  Petitipners  argue  that  it 
would  plainly  violate  the  law  to  allocate 
subsidies  to  products  that  are  imder 
investigation  and  then  leave  those 
subsidies  uncountervailed. 

DOC  Position:  Respondents’  argument 
skips  over  the  real  issue  before  the 
Department  It  would  seem  that  the 
Department,  in  the  first  instance,  must 
dedde  whether  it  is  reasonable  to  create 
a  third  exception  to  the  fimgibility  of 
money  approach,  which  would 
recognize  the  possibility  that  a  subsidy 
could  be  tied  to  domestic  production.  In 
France  Bismuth,  the  Department 
expressly  recognized  such  an  exception. 

In  these  investigations,  as  is  discussed 
above,  the  Department  has  refined  the 
analysis  that  it  used  in  France  Bismuth, 
but  nevertheless  has  continued  to 
recognize  that  exception. 

Comment  7:  Resirondents  also  have 
suggested  an  alternative  approach. 

U^er  this  approach,  the  Department 
would  modi^  its  existing  practice— as 
respondents  have  characterized  it — for 
calculating  a  subsidy  rate  for  an  untied 
subsidy.  Very  simply,  the  Department 
would  make  corresponding  adjustments 
to  the  numerator  and  the  denominator 
in  the  subsidy  calculation.  *1110 
Department  would  adjust  the  numerator 
so  that  it  reflected  an  amount  equal  to 
only  that  portion  of  the  subsidies  which 
benefitted  domestic  production.  In 
addition,  the  Department  would  adjust 
the  denominator  to  include  only  sales  of 
domestic  production. 

DOC  Position:  Respondents  ofier  little 
rationale  for  this  approach.  They  begin 
by  insisting  that  their  principal 
approach  defines  the  appropriate 
measurement  of  the  subsidies  at  issue. 
Then,  they  state  simply  that  if  the  \ 

Department  were  to  change  the 
denominator  to  include  only  sales  of  ■ 
domestic  production  as  petitioners  urge,  ' 
it  would  only  be  frir  if  the  Department  \ 
correspondingly  changed  the  numerator 
so  that  the  appropriate  result,  i.e.,  the  | 
result  \mder  respondents’  principal 
approach,  could  still  be  achieved.  As  is  | 
discussed  above,  however,  the 
Department  has  concluded  that  the  | 
appropriate  result  is  not  defined  by  ; 
respondents’  principal  approach,  which  > 
represents  a  rigid,  inflexible  rule  that  | 
does  not  recognize  that  a  subsidy  is  ; 
presiunptively,  but  not  irrebuttably,  tied 
to  domestic  productioiL 

Comment  8:  Respondents  argue  that, 
as  a  procedural  matter,  the  Department’s 
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deductions  firom  total  sales  for  the  value 
of  foreign  manufacturing  activities  is  an 
abrupt  and  unexplained  change  in 
policy  which  is  inconsistent  with 
general  principles  of  administrative  law 
as  well  as  specific  prior  rulings  by  the 
err.  According  to  respondents,  it  is 
axiomatic  that  an  agency  has  an 
obligation  to  provide  a  reasoned 
explanation  for  changes  in  policies  and 
procedures. 

According  to  petitioners,  respondents 
were  not  denied  due  process  with 
respect  to  the  Department’s  position  on 
the  sales  denominator.  For  example, 
respondents  were  on  notice  of  the 
Department’s  practice  when  the 
Depeulment’s  original  CVD 
questionnaire,  requesting  the  sales 
volume  and  value  of  domestically 
produced  merchandise,  was  issued. 

DOC  Position:  We  disagree  with 
respondents.  We  have  not  altered  our 
administrative  practice  vrith  regard  to 
the  proper  allocation  of  subsidies. 

Rather,  as  we  stated  in  Fremce  Bismuth, 
we  had  no  prior  practice  because  we 
had  not  previously  addressed  the 
question  of  whether  we  should  include 
in  the  sales  denominator  total 
worldwide  sales,  including  sales 
attributable  to  foreign  production,  or 
only  sales  attributable  to  domestic 
production,  in  calculating  subsidy  rates 
for  a  respondent  with  multinational 
production.  In  some  cases,  we  may  have 
used  total  worldwide  sales,  but  we  did 
so  without  addressing  this  question.  In 
contrast,  in  at  least  one  other  case,  aside 
firom  France  Bismuth,  we  have  excluded 
sales  attributable  to  foreign  production 
from  the  sales  denominator.  See  SSHP 
from  Sweden.  In  addition,  as  we  also 
stated  in  France  Bismuth,  the 
Department’s  Proposed  Regulations  do 
not  squarely  address  this  question. 

Through  the  France  Bismuth  decision, 
we  have  begim  a  practice  of  applying  a 
"tied”  analysis  in  situations  where  the 
government  of  the  country  under 
investigation  is  providing  subsidies  to  a 
respondent  with  multinational 
production.  We  are  following  that 
practice,  with  some  refinements,  in 
these  investigations. 

Comment  9  (France):  Petitioners  argue 
that  Usinor  Sacilor’s  figures  showing 
intra-group  transactions,  company  by 
company,  were  not  adequately  verified. 
In  particular,  petitioners  argue  that 
although  the  Department  consulted  the 
documentation  provided  for  Sollac  and 
requested  printouts  for  three  other 
French  companies,  the  Department  did 
not  check  intra-group  sales  figures 
reported  for  any  “non-French 
company.”  In  addition,  petitioners 
contend  that  even  in  its  attempt  to 
verify  the  French  companies’  entries  in 


the  tables,  which  constituted  only  half 
the  task  at  hand,  the  Department 
focused  almost  exclusively  on  Sollac 
rather  than  making  a  broader  and  more 
systematic  attempt  to  verify 
respondent’s  claimed  totals. 

Moreover,  petitioners  maintain  that 
having  requested  and  failed  to  receive  or 
verify  the  information  necessary  to 
calculate  the  proper  sales  denominator, 
i.e.,  the  F.O.B.  (port)  value  of  Usinor 
Sacilor’s  1991  sales  of  French 
merchandise,  the  Department  should 
continue  to  utilize  petitioners’  estimated 
sales  denominator  as  the  best 
information  available. 

DOC  Position:  We  disagree  with 
petitioners.  The  intra-company  sales 
figures  used  to  derive  the  value  of 
French-produced  merchandise  for 
Usinor  ^cilor  were  adequately  and 
accurately  verified,  as  were  the 
methodology  used  by,  and  the  other 
sales  data  provided  by.  respondents. 

It  has  long  been  the  Department’s 
practice  to  test  the  integrity  of  the 
information  provided  by  respondents 
through  the  examination  of  original 
source  documents,  accounting  records, 
financial  statements,  and  any  other 
pertinent  documentation  on  a  selective 
basis.  The  Department  has  consistently 
recognized  that  given  the  vast  amount  of 
information  provided  during  the  coxirse 
of  an  investigation  and  the  strict  time 
constraints  imposed  on  the  investigation 
and,  particularly,  verification,  it  is 
simply  not  possible  to  examine  each 
and  every  piece  of  information  provided 
by  respondents.  The  Department  has 
t^en  the  position  that  by  testing  the 
validity  and  integrity  of  a  significant 
amount  of  relevant  information,  the 
small  portion  of  the  remaining 
information  not  examined  is  accurate 
and  complete. 

Therefore,  petitioners’  assertion  that 
the  Department  focused  solely  on  Sollac 
to  the  exclusion  of  non-French 
companies  in  its  verification  of  intra¬ 
company  transactions  is  inapposite.  As 
discussed  in  detail  in  the  Department’s 
verification  report,  the  Department’s 
verification  of  these  data  focmed  on 
Sollac,  the  producer  of  the  subject 
merchandise,  and  several  other 
companies,  selected  at  random,  in  order 
to  test  the  validity  of  the  values  reported 
in  Usinor  Sacilor’s  responses.  The 
Department  simply  chose  not  to  pursue 
an  examination  of  the  values  reported 
for  a  non-French  company. 

Nevertheless,  through  our  selective 
examinations,  we  were  able  to  establish 
that  respondent’s  data  were  accurate. 

Accordingly,  the  Department  has  used 
the  value  of  French-produced 
merchandise  reported  by  respondent  in 
the  denominator  of  its  subsidy 


calculations  for  these  final 
determinations.  We  note,  however,  that 
we  have  not  used  the  aggregate  figure 
indicated  by  respondent  in  its  case  brief. 
Rather,  we  have  excluded  from  that 
figure  an  amoimt  equal  to  the  value  of 
sales  made  by  Usinor  Sacilor  group 
companies  outside  France  to  Usinor 
Sacilor  group  companies  within  France. 
'This  sales  value  represents  sales  of 
foreign  production  and,  therefore,  must 
be  excluded  from  the  denominator. 

Comment  10  (France):  Respondents 
argue  that  the  subsidies  at  issue  in  this 
investigation  are  plainly  untied 
subsidies.  Respondents  maintain  that 
the  FACS,  FIS  instnunents  and 
shareholders’  advances  have  been 
analyzed  as  equity  infusions  or  grants 
and,  according  to  Department  practice, 
equity  infusions  and  grants  have 
traditionally  been  considered  as 
fungible  and  untied  subsidies. 
Respondents  also  argue  that  the  record 
evidence  of  this  case  demonstrates  that 
the  capital  within  Usinor  Sacilor  flows 
to  the  group’s  foreim  subsidiaries. 

Respondents  further  maintain  that  the 
number  of  major  acquisitions  made  by 
the  Usinor  Sacilor  group  outside  France, 
the  group’s  foreign  financing,  and  the 
number  of  foreign  employees  of  the 
group  demonstrate  this  flow  of  capital 
outside  France.  Finally,  respondents 
argue  that  if  the  Department  focuses  on 
the  circumstances  when  the  alleged 
subsidies  were  originally  receiv^,  it 
would  find  that  the  subsidies  were  not 
to  benefit  only  domestic  production  but 
were  preconditioned  upon  Sacilor 
becoming  the  partial  owner  of  a  German 
steel  producer. 

Petitioners  argue  that  the  subsidies 
conferred  by  the  Government  of  France 
(GOF)  to  Usinor  Sacilor  were  not  only 
designed  to,  but  according  to  the  record 
of  this  investigation  did.  in  fact,  result 
in  increased  or  modernized  steel 
production  in  France.  The  nature  of 
these  subsidies,  and  the  proper  segment 
of  Usinor  Sacilor’s  production  to  which 
they  must  be  allocated,  was  defined  at 
the  time  of  the  GOF’s  decision  to 
subsidize.  Petitioners  point  to  various 
statements  made  by  the  French 
government  and  others  regarding  the 
objectives  of  the  subsidies.  Petitioners 
maintain  that  nothing  Usinor  Sacilor 
has  done  since  these  subsidies  were 
provided  can  change  the  nature,  or  the 
proper  allocation,  of  the  benefits  arising 
from  them.  In  any  case,  petitioners, 
argue  that  the  funds  apparently  have 
been  used  by  Usinor  ^cilor  to  invest  in 
its  various  French  productive  operations 
or  to  cover  losses  realized  on  those 
French  operations  as  a  whole.  For  all  of 
these  reasons,  petitioners  conclude  that 
the  domestic  subsidies  should  be 
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allocated  by  the  Department  to  the 
Usinor  Sacilor  group’s  net  sales  of 
French-origin  merchandise. 

EKX  Position:  In  determining  whether 
the  denominator  should  include  Usinor 
Sadlor’s  total  worldwide  sales  or  be 
limited  to  sales  of  Usinor  Sacilor’s 
domestically  produced  merchandise,  we 
applied  the  Department’s  “tied” 
analysis.  'Thus,  vre  first  presumed  that 
the  domestic  subsidies  at  issue  are  tied 
to  domestic  production.  Next, 
considering  the  evidence  in  the  record, 
we  concluded  that  this  presumption  had 
not  been  rebutted.  Respondents  relied 
principally  on  conclusory  statements 
describing  the  subsidies  at  issue  as 
untied.  For  the  most  part,  the  evidence 
to  which  respondents  did  cite — relating 
to  foreign  acquisitions,  debts  in  foreign 
currencies  and  foreign  employees — 
purportedly  address  the  actual  uses  of 
the  subsidies  well  after  their  bestowal, 
including  during  the  period  of 
investigation.  As  not^  .above,  under  a 
“tied”  analysis,  we  do  not  attempt  to 
trace  the  actual  uses  of  a  subsidy. 

Further,  respondents  mischaracterize 
Sacilor's  acquisition  of  a  partial  interest 
in  the  German  steel  producer  in  1978. 

As  one  of  several  concessions  made  by 
one  of  Sacilor’s  shareholders  at  the 
behest  of  the  GOF  during  the  1978 
restructuring,  that  shareholder 
contributed  its  interest  in  the  German 
steel  producer  to  Sacilor.  It  is  not  clear 
how  ^at  development  translates  into 
evidence  that  subsidies  provided  by  the 
GOF  in  1978  or  later  were  not  tied  to 
domestic  production.  Meanwhile, 
petitioners  point  to  substantial  evidence 
in  the  record  that  would  support  a 
finding  that  the  subsidies  were  tied  to 
domestic  production,  even  in  the 
absence  of  any  presumption.  (See 
Petitioners’  Case  Brief  at  37-»41.)  We. 
therefore,  determined  that  these 
subsidies  were  tied  to  domestic 
production  and,  accordingly,  we 
allocated  the  benefits  of  those  subsidies 
to  sales  of  Usinor  Sacilor’s  domestically 
produced  merchandise  and  excluded 
sales  of  Usinor  Sacilor’s  foreign- 
produced  merchandise. 

Ck)minent  11  (United  Kingdom): 
Respondents  contend  that,  Msed  on  the 
record  in  this  investigation,  the 
Department  cannot  justify  the  view  that 
U.K.  government  subsidies  to  BS  pic  or 
its  pi^ecessor,  BSC.  do  not  benefit  BS 
pic’s  foreign  operations.  Citing 
Industrial  Nitrocellulose,  respondents 
state  that  it  has  been  the  Department’s 
long-held  view  that  untied  equity 
infusions  must  be  allocated  to  a 
company’s  total  corporate  output  and 
not  just  to  specific  products  or 
operations.  According  to  respondents, 
this  longstanding  Departmental 


precedent  applies  to  national  and 
multinational  corporations  alike. 

Petitioners  arme  that  the  Department 
correctly  excluded  the  sales  of  BS  pic’s 
non-U.K.  facilities  from  its  sales 
denominator.  Citing,  for  example,  the 
U.K.  Government’s  1978  White  Paper 
entitled  “The  Road  to  Viability,” 
petitioners  argue  that  the  record  in  this 
investigation  supports  the  Department’s 
conclusion  that  domestic  subsidies  firom 
the  U.K.  government  benefitted  only  BS 
pic’s  activities  in  the  U.K. 

DOC  Position:  In  determining  whether 
the  denominator  should  include  sales  of 
BS  pic’s  non-U.K.  facilities  or  be  limited 
to  sales  of  BS  pic’s  domestic  production, 
we  applied  the  Department’s  “tied” 
analysis.  Thus,  we  first  presumed  that 
the  domestic  subsidies  at  issue  are  tied 
to  domestic  production.  Next, 
considering  the  evidence  in  the  record, 
we  concluded  that  this  presumption  had 
not  been  rebutted.  Respondents  did  not 
present  evidence  to  show  that  the 
subsidies  were  not  tied.  Moreover, 
petitioners  point  to  evidence  in  the 
record,  namely,  the  U.K.  Government’s 
1978  White  Paper,  which  supports  a 
finding  that  the  subsidies  were  tied  to 
domestic  production.  We,  therefore, 
determined  that  these  subsidies  were 
tied  to  domestic  production,  and 
accordingly,  we  allocated  the  benefits  of 
those  subsidies  to  sales  of  BS  pic’s 
domestic  production  and  excluded  sales 
of  BS  pic’s  non-U.K.  facilities. 

Comment  12  (Austria):  Respondents 
point  to  the  years  1983, 1984  and  1986 
and  argue  that  it  is  clearly  inconsistent 
for  the  Department  to  include  subsidies 
to  U.S.-based  Bayou  Steel  in  the 
numerator  while  excluding  sales  of 
Bayou  Steel  from  the  denominator. 
Respondents  explain  that  VAAG 
received  grants  and  equity  infusions 
from  the  Government  of  Austria  (GOA) 
in  those  years,  and  VAAG  used  those 
funds  to  cover  losses  generated  by  its 
subsidiary,  Bayou  Steel,  among  other 
VAAG  entities.  Respondents  conclude 
that  because  those  fiinds  went  to  Bayou 
Steel,  the  Department  should  exclude 
subsidies  to  Bayou  Steel  horn  the 
numerator. 

Petitioners  contend  that  because  the 
subsidies  were  provided  to  VAAG,  not 
to  Bayou  Steel,  they  were  not  subsidies 
provided  solely  to  a  foreign  company. 
According  to  petitioners,  the  sales  of 
Bayou  Steel  therefore  should  not  be 
included  in  the  denominator. 

DOC  Position:  We  have  accounted  for 
the  subsidies  at  issue  through  a  two-step 

Erocess.  First,  we  decided  that  the 
anefits  of  the  subsidies  at  issue  bad  to 
be  allocated  to  VAAG’s  total  worldwide 
sales,  including  Bayou  Steel’s  sales,  for 
the  years  in  question.  Then,  we  adjusted 


our  subsidy  calculation  to  reflect  the 
subsidies  lost  through  the  1986  sale  of 
Bayou  Steel. 

in  determining  how  to  allocate  the 
subsidies,  i.e.,  whether  to  VAAG's  total 
worldwide  sales,  which  would  include 
the  sales  of  Bayou  Steel’s  U.S. 
production,  or  only  to  sales  of  VAAG’s 
domestic  production,  we  applied  the 
Department’s  “tied”  analysis.  Thus,  we 
first  presumed  that  the  domestic 
subsidies  at  issue  are  tied  to  domestic 
production.  Next,  considering  the 
evidence  in  the  record,  we  concluded 
that  this  presumption  had  been 
rebutted.  Specifically,  the  laws  pursuant 
to  which  the  GOA  provided  these 
subsidies  expressly  state  that  the  funds 
were  to  be  used,  inter  alia,  to  cover 
losses  of  VAAG  and  all  companies 
under  the  umbrella  of  its  parent,  OAIG, 
at  home  or  abroad.  The  record  shows, 
moreover,  that  VAAG  incurred 
relatively  large  losses  in  connection 
with  its  investment  in  Bayou  Steel  in 
each  of  the  years  at  issue.  Petitioners 
did  not  present  any  contrary  evidence. 
We,  therefore,  determined  that  these 
subsidies  were  untied  and,  accordingly, 
we  allocated  the  benefits  of  those 
subsidies  to  VAAG’s  total  worldwide 
sales. 

The  subsequent  adjustment  that  we 
made  to  our  subsidy  calculation  to 
reflect  the  subsidies  lost  through  the 
1986  sale  of  Bayou  Steel  is  explained  in 
the  Restructuring  section  of  this 
appendix. 

B.F.O.B.  (port)  Value 
Issue 

This  subsection  addresses  the  issue  of 
whether  the  Department  should 
continue  to  use  an  F.O.B.  (port)  sales 
value  (i.e.,  a  value  which  excludes 
shipping  expenses  such  as  ocean  freight 
and  marine  insurance)  in  the 
denominator  when  calculating  the  ad 
valorem  subsidy  rate,  or  whether 
another  sales  value  is  more  appropriate. 

Discussion 

The  Department’s  practice  has  been  to 
request  respondents  to  report  their  sales 
on  an  F.O.B.  (port)  basis.  It  is  this  sales 
value  that  we  nave  used  as  the 
denominator  in  the  past  when 
calculating  the  subsidy  rate.  Although 
the  Department’s  practice  of  using  an 
F.O.B.  (port)  value  is  not  required  by 
either  the  statute  or  the  Dep^ment’s 
regulations,  and  the  Department  has 
never  articulated  its  rationale  for  using 
this  approach,  it  appears  that  this 
practice  developed  in  order  that  the 
Department  and  the  U.S.  Customs 
Service  (Customs)  would  be  consistent 
in  the  calculation  and  assessment  of 
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coxintervailing  duties,  respectively.  The 
Department  instructs  Customs  to  collect 
casn  deposits  and  coimtervailing  duties 
on  an  F.O.B.  invoice  price.  Customs  is 
directed  to  exclude  any  costs,  charges, 
or  expenses  incurred  for  transportation, 
insurance,  and  related  services  incident 
to  the  international  shipment  of  the 
merchandise  from  the  coimtry  of 
exportation  to  the  place  of  importation 
in  the  United  States,  in  accoraance  with 
section  402(2)(A)  of  the  Act 

It  has  become  evident,  however,  that 
certain  respondents  do  not  maintain 
accounting  systems  which  allow  them 
to  easily  extract  information  pertaining 
to  shipments  on  an  F.O.B.  (port)  basis. 
Because  these  companies  may  sell  on 
terms  other  than  F.O.B.  (port)  value  and 
may  record  sales  in  one  account  and 
their  transportation  expenses  for  all 
customers  to  all  markets  in  another 
accoxmt,  it  is  not  possible  to  precisely 
segregate  expenses  by  market.  In  these 
instances,  respondents  can  only 
estimate  the  F.O.B.  (port)  value  of  their 
sales. 

The  Department  has  determined  that 
it  is  more  appropriate  to  use 
respondents’  sales  value  as  recorded  in 
their  financial  statement  and  accounts 
in  the  denominator  when  calculating 
the  ad  valorem  subsidy  rate.  This  figure 
normally  would  reflect  sales  made  on 
various  terms  of  sale  such  as  F.O.B., 
C.I.F.,  C.&F.,  and  ex-fectory  and,  as  a 
result,  would  provide  a  more  accinate 
representation  of  respondents’  selling 
practices.  In  addition,  a  total  sales  value 
is  more  appropriate  because  the  use  of 
an  F.O.B.  (port)  value,  which  excludes 
all  shipping  expenses  such  as  ocean 
freight  and  marine  insurance,  ignores 
the  fact  that  part  of  the  sales  transaction 
could  be  subsidized,  i.e.,  transportation 
costs. 

However,  to  ensure  that  Customs 
collects  the  correct  amoimt  of  subsidy 
based  on  an  F.O.B.  invoice  price  of  the 
imported  merchandise,  it  is  necessary  to 
adjust  the  calculated  subsidy  rate. 

Where  a  respondents’  terms  of  sale  for 
all  sales  are  not  F.O.B.  or  ex-factory,  we 
first  must  calculate  the  ratio  of  the  \^ue 
of  exports  of  the  subject  merchandise  to 
the  United  States  as  recorded  in  the 
companies’  books  to  the  F.O.B.  value  of 
exports  of  the  subject  merchandise  to 
the  United  States.  'This  ratio  is  then 
multiplied  by  the  subsidy  rate,  to 
calculate  the  ad  valorem  rate,  that  will 
be  applied  by  Customs.  It  should  be 
noted  that  if  all  of  a  respondent’s  sales 
of  the  subject  merchandise  to  the  United 
States  are  made  on  an  ex-factory  or 
F.O.B.  basis,  no  adjustment  to  the 
calculated  subsidy  rate  is  necessary. 

However,  in  the  instant 
investigations,  if  the  information 


necessary  to  calculate  the  ad  valorem 
subsidy  rata  in  this  manner  is  not  on  the 
record,  or  if  the  ad  valorem  subsidy  rate 
cannot  be  easily  calculated  as  a  result  of 
this  modification  in  the  choice  of 
denominator  values,  the  Department  has 
reverted  to  the  use  of  the  F.O.B.  (port) 
sales  values  as  originally  reported  and 
verified  in  the  denominator  of  the 
calculation. 

(This  issue  is  discussed  more  fully  in 
a  Memorandum  to  Joseph  A.  Spetrini 
and  Barbara  R.  Stafford  from  Staff,  dated 
June  21, 1993.) 

Comment  I  .‘Petitioners  arroe  that  the 
Department  should  exclude  from  the 
denominator  all  “value-added”  outside 
the  country  imder  investigation, 
including  shipping,  warehousing, 
repackaging,  niriher  processing,  and 
production. 

DOC  Position:  In  the  Foreign 
Production  section  above,  the 
Department  has  determined  that  the 
sales  value  of  foreign  production,  which 
would  include  foreign  further 
processing,  will  be  excluded  frum  the 
denominator  whenever  the  Department 
determines  that  a  domestic  sul^idy  is 
tied  to  domestic  prodtH:tion.  In  this 
situation,  however,  shipping, 
warehousing,  and  repa^aging  would  be 
included  in  or  excluded  frum  the 
denominator  depending  on  how  and  by 
whom  incurred. 

Comment  2:  Petitioners  argue  that  the 
Department  should  use  ex-fectory  prices 
for  measuring  the  value  of  domestic 
>  shipments.  As  no  port  is  involved  in 
domestic  shipments,  an  analogue  for 
F.O.B.  (port)  value  for  domestic 
shipments  must  be  utilized  to  ensure 
symmetry  in  the  way  subsidization  is 
measured. 

Petitioners  argue  that,  in  the 
alternative,  the  Department  could 
measure  the  value  of  domestic 
shipments  at  a  point  analogous  to  the 
port  for  export  shipments,  somewhere 
between  the  factory  gate  and  the 
customer’s  place  of  business.  Petitioners 
further  argue  that  if  domestic  shipments 
move  through  a  service  center  or 
warehouse,  the  value  of  such  shipments 
could  be  measured  at  the  point  where 
the  service  center  or  warehouse  is 
reached. 

DOC  Position:  We  disagree.  The 
Department  has  determined  that  the 
appropriate  sales  value  to  use  in  the 
denominator  of  the  subsidy  rate 
calculation  is  the  value  based  on  how 
eadi  respondent  makes  and  records  its 
sales.  *11118  value  captures  every  part  of 
the  sales  transaction  that  could  benefit 
firom  subsidies. 

Comment  3  (FranceJ;  Petitioners 
contend  that  the  key  step  in 
respondents’  methodology  frir  adjusting 


the  total  French  sales  figure  to  an  F.O.B. 
(port)  value  is  an  unsubstantiated 
estimate  of  the  percentage  of  Sollac’s 
land  and  sea  transportation  costs 
pertaining  to  transporting  the  goods 
from  the  fectory  to  the  F^ch  border,  hi 
addition,  petitioners  contend  that 
respondents  derive  a  percentage  based 
on  a  geographid  sales  breakdown  using 
total  sales  (inclusive  of  intra-company 
transactions),  and  then  apply  that 
percentage  to  a  consolidated  number. 

Moreover,  petitioners  maintain  that 
respondents’  estimate  focuses  only  on 
Sollac,  with  no  explanation  of  why 
Sollac’s  costs  should  be  considered 
representative,  and  does  not  deduct  an 
amoimt  firom  the  sales  denominator  for 
insurance  costs  associated  with 
transportation,  outside  France,  of 
exported  goods.  Therefcne,  petitioners 
argue,  the  Department  should  continue 
to  utilize  petitioners’  previously 
submitted  estimate  of  the  F.O.B.  (port) 
value  of  Usinor  Sacilor’s  sales  of  French 
merchandise. 

According  to  respondents,  the 
verificatimi  report  makes  clear  that 
transportation  costs  were  carefully 
calculated  and  explained  to  the 
Department.  ’The  transportation  costs 
were  based  on  Sollac’s  experience 
because  Sollac  is  the  major  exporting 
company  in  the  Usinor  Sacilor  group, 
and  detailed  land  and  sea  transportation 
cost  information  by  sector  was  available. 
Respondents  add  ^at,  as  the 
verification  report  demonstrates,  actual 
shipping  costs  were  presented  for 
domestic  sales,  sales  to  other  EC 
coimtries  and  sales  to  the  rest  of  the 
world. 

DOC  Position:  Usinor  Sacilor  has 
insisted  thpughout  the  course  of  these 
investigations  that  it  does  not  maintain 
F.O.B.  (port)  value  information,  as 
request^  in  the  Department’s 
questionnaire,  in  tlm  regular  course  of 
business  at  either  an  operating  or 
holding  company  levei.  Therefore,  in  its 
responses,  Usinor  Sacilor  provided  two 
methodologies  to  estimate  the  aggregate 
amount  of  transportation  costs  that 
should  be  deducted  firom  Usinor 
Sacilor’s  sales  figure  to  arrive  at  a  figure 
representing  the  F.O.B.  (port)  value  of 
those  sales.  One  methodology  derived 
an  aggregate  amount  for  transportation 
costs  to  ^  deducted,  i.e..  those  incurred 
after  the  French  border,  while  the  other 
methodology  set  the  amount  at  a 
particular  percentage  of  Usinor  Sacilor’s 
total  sales.  (See  the  report  on  the 
Verification  of  Usinor  Sacilm  in  France 
Bismuth  on  file  in  room  B-099  of  the 
Main  Commerce  Building  for  the 
verification  of  the  second  methodology. 
This  report  has  been  incorp<xeted  into 
the  record  of  this  case.) 
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In  order  to  demonstrate  that  these 
were  acceptable  methodologies  for 
estimating  the  F.O.B.  (port)  value  of 
Usinor  Sadlor’s  total  sales.  Usinor 
Sacilor  officials  provided  two  additional 
methodologies  at  verification  which 
produced  similar  results. 

Respondents’  have  attempted  to 
provide  the  Department  with  as  accurate 
an  estimate  as  possible  of  its  sales  value 
based  on  F.O.B.  (port).  As  stated  above, 
the  methodologies  presented  by 
respondents  at  verification  were  to 
provide  additional  support  to  the 
estimates  submitted  previously  in  the 
responses.  Given  that  the  various 
approaches  have  derived  similar  results, 
we  consider  the  two  additional 
approaches  to  be  reasonable  estimates  to 
support  those  provided  in  the 
responses. 

Accordingly,  we  have  used  the 
particular  percentage  provided  in  the 
responses  to  derive  the  amount  of 
transportation  charges  to  be  deducted 
from  the  sales  value  of  French-produced 
merchandise.  Because  we  do  not  have 
the  information  on  the  record  that 
would  allow  us  to  use  as  the 
denominator  Usinor  Sacilor’s  total  sales 
value  as  recorded  in  its  accounts,  we 
have,  in  this  case,  reverted  to  the  use  of 
F.O.B.  (port)  sales  value  as  originally 
reported  and  verified. 

C.  Services 
Issue 

In  several  of  these  investigations  the 
Department  has  foimd  it  necessary  to 
determine  how  to  properly  treat  various 
types  of  “services,”  e.g.,  computer  data 
services  and  the  sales  of  stafi  training 
courses.  The  issue  is  whether  or  not  a 
company’s  total  sales  should  include 
the  value  of  services  sold  during  the 
POI.  This  is  important  because  we  use 
a  respondent’s  total  sales  as  the 
denominator  when  we  calculate  benefits 
horn  subsidies  that  are  not  tied  to  any 
particular  product. 

Discussion 

We  determine  that  the  value  of 
services  sold  should  be  included  in  a 
company’s  total  sales  when  the  subsidy 
for  whi(±  we  are  measuring  the  benefit 
is  not  tied  to  the  production  of 
merchandise.  This  determination 
derives  from  the  reasonable 
presumption  that,  to  the  extent  a 
government  provides  a  subsidy  which  is 
not  tied  to  a  company’s  productive 
activities,  a  recipient  company  can  be 
presumed  to  use  that  subsidy  to  benefit 
its  entire  operations,  including  its 
service  functions. 

However,  when  a  subsidy  is  tied  to 
productive  activities,  the  value  of 


services  sold  should  be  subtracted  from 
the  company’s  total  sales.  Whether  a 
subsidy  is  “tied”  to  productive  activities 
is  a  determination  that  must  be  made 
separately  in  each  case.  Because 
suDsidies  tied  to  productive  activities 
benefit  only  production  of  merchandise, 
they  cannot  ^nefit  a  company’s  service 
functions. 

It  should  be  noted  that  this  analysis 
only  applies  to  services  performed 
within  ffie  country  subject  to 
investigation.  To  the  extent  a 
respondent,  e.g.,  through  a  subsidiary, 
performs  services  in  a  coimtry  other 
than  the  coimtry  under  investigation, 
that  service  would  constitute  foreign 
production,  which  is  treated  in  section 
A,  above. 

Comment  1  (United  Kingdom): 
Respondent  argues  that  the 
Department’s  adjustment  of  the  total 
sales  denominator  for  the  retail 
activities,  which  includes  some  cutting 
and  slitting,  performed  by  British  Steel 
Distribution  (BSD)  is  without 
foundation.  According  to  respondent, 
the  Department’s  past  practice  dictates 
that  government  subsides  benefit  all 
aspects  of  a  company’s  operations, 
including  retailing.  Respondent  argues 
that  if  the  Department  elects  to  exclude 
that  portion  of  the  subsidies  attributable 
to  retailing  from  the  denominator,  it 
must  make  appropriate  deductions  from 
the  numerator  as  well. 

According  to  petitioners,  there  is  no 
evidence  on  the  record  that  BSD  adds 
value  to  the  goods  it  sells.  To  the  extent 
that  BSD  does  add  value,  however, 
petitioners  argue  that  only  the  value 
added  by  domestic  subsidiaries  of  BS 
pic  should  be  included  in  the 
denominator. 

DOC  Position:  We  agree  with  the 
respondent  that  BSD’s  retailing 
activities  should  be  included  in  the 
denominator  because  these  retailing 
activities  are  part  of  the  production 
process. 

A  more  detailed  explanation  of  the 
calculation  of  BS  pic’s  total  sales  can  be 
found  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  the  United 
Kingdom,  which  is  published 
concurrently  with  this  Federal  Register 
notice. 

Comment  2  (Belgium):  Sidmar  claims 
that  because  the  subsidies  it  received 
were  not  tied  to  the  production  of  any 
particular  product,  me  appropriate  sales 
denominator  is  the  total  value  of  the 
company’s  sales  of  all  products  and 
services,  including  the  sales  of  blast 
furnace  gas  and  tolling  services.  Sidmar 
argues  that  these  sales  are  generated  by 
the  same  productive  assets  as  its  sales 
of  steel  products  and  that  the  sales  of 


services,  therefore,  should  be  included 
in  the  com{)any’s  total  sales  value. 

DOC  Position:  We  have  included  sales 
of  blast  furnace  gas  and  tolling  services 
in  Sidmar’s  total  sales  when  calculating 
the  ad  valorem  benefit  of  subsidies 
which  are  not  tied  to  productive 
activities. 

D.  Treatment  of  Returned  Merchandise 
and  Second  (polity  Goods 

Comment  1  (Belgium):  Petitioners 
argue  that  the  Department  should 
exclude  from  the  denominator  amounts 
attributable  to  sales  of  merchandise  later 
returned  to  the  producer,  unless  these 
returns  were  later  resold.  In  addition, 
petitioners  state  that  both  Sidmar  and 
Clabecq  have  included  sales  of 
“seconds”  (i.e,,  merchandise  produced 
at  less  them  first  quality)  in  the  sales 
denominator.  According  to  petitioners, 
sales  of  “seconds”  should  be  excluded 
to  prevent  the  possibility  of  double 
counting  where  “seconds”  were 
returned  and  subsequently  resold. 

Clabecq  claims  that  sales  of  “seconds” 
should  not  be  excluded  from  the 
denominator.  Clabecq  argues  that  the 
Proposed  Regulations  require  the 
subsidy  amount  to  be  divided  by  a 
firm’s  total  sales  in  calculating  the  CVD 
rate,  unless  the  subsidy  is  tied  to  the 
production  of  a  particular  product, 
which  is  not  the  case  here.  “Seconds” 
are  produced  at  less  than  first  quality 
and  differ  from  returns,  according  to 
Clabecq.  As  such,  Clabecq  argues,  sales 
of  “seconds”  represent  “bona  fide”  sales 
and  should  be  included  in  the 
denominator. 

Sidmar  notes  that  returns  need  not  be 
deducted  from  its  total  sales  value 
because  the  total  is  already  net  of 
returns  of  both  first  and  second  quality 
merchandise.  Sidmar  also  argues  that 
sales  of  “seconds”  should  be  included 
in  the  denominator  because  they  are 
made  by  the  same  company,  at  the  same 
time,  using  the  same  processes  as  first 
quality  merchandise.  Therefore,  they 
benefit  equally  from  any  subsidies, 
according  to  Sidmar. 

DOC  Position:  According  to  our 
longstanding  practice,  the  value  of 
returned  merchandise,  regardless  of 
whether  it  is  of  first  or  second  quality, 
is  subtracted  frtim  the  value  of  a 
company’s  total  sales.  The  reason  for 
this  practice  is  that  the  return  of  a 
previously  sold  good  indicates  that  the 
sale  has  b^n  cancelled.  Such  sales 
should  not  be  included  in  a  company’s 
total  sales.  However,  if  the  returned 
merchandise  is  later  resold  during  the 
POI,  we  add  the  value  of  that  sale  to  the 
value  of  the  total  sales. 

We  have  never  squarely  addressed  the 
issue  of  “seconds”  (here  defined  as 
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merchandise  not  produced  at  first 
quality  or  not  meeting  customer 
specifications),  in  past  CVD  duty  cases. 
However,  we  have  determined  that  it  is 
reasonable  to  include  such  sales  in  the 
denominator  because  such  sales  are 
produced  with  the  benefit  of  the  same 
subsidies  with  which  first-quality 
merchandise  is  produced.  In  this 
context,  we  consider  a  sale  of  a  second- 
qiiality  good  to  be  equivalent  to  a  sale 
of  a  fimt-quality  good.  Because  the  sales 
of  "seconds”  contribute  to  the  value  of  ' 
a  company’s  total  sales,  we  see  no 
reason  why  such  sales  should  be 
excluded  the  total  sales.  Moreover, 
"seconds”  are  typically  included  in  the 
scope  of  a  proceeding  (as  they  are  in 
these  investigations)  and  they  are, 
therefore,  covered  by  any  potential  CVD 
order. 

Equity 

A.  Equity  Methodology 
Issue 

The  issue  to  be  determined  in  this 
subsection  is  the  appropriate 
methodology  to  be  employed  in 
measxiring  the  benefit  from  equity 
infusions  made  or  provided  on  terms 
inconsistent  with  commercial 
considerations  (i.e.,  when  the  company 
receiving  funds  is  determined  to  be 
unequityworthy).  The  methodologies 
discussed  below  are  intended  for  use 
only  when  the  company  in  question 
does  not  have  a  ma^et  benc^ark  by 
which  to  measure  any  cotmtervailable 
benefit,  i.e..  a  publicly-traded  price  or 
an  infusion  by  a  private  investor  at  the 
time  of  the  government’s  infusion  (the 
latter  may  not  always  constitute  a 
proper  benchmaric  based  on  the  specific 
circumstances  in  a  particular  case). 

Discussion 

We  considered  several  methodologies 
offered  by  interested  parties  and 
generated  internally  (Fot  a  comjHete 
discussion  of  those  options,  see 
Memorandum  from  Staff  to  Joseph  A. 
Spetrini,  dated  June  21, 1993).  We 
determined  that  the  most  appropriate 
methodology  to  use  in  measuring  the 
benefit  finm  equity  infusions  made  or 
provided  on  terms  inconsistent  with 
commercial  cmisiderations  is  what  we 
call  the  "Grant”  approach. 

The  key  aspect  of  this  approach  is  the 
Department’s  interpretation  of  its 
equityworthiness  determination.  Using 
the  grant  methodology  for  equity 
infusions  into  unequityworthy 
companies  is  based  on  the  premise  that 
an  unequityworthiness  finding  by  the 
Department  is  tantamoimt  to  saying  that 
the  company  could  not  have  attracted 
investment  capital  from  a  reasonable 


Investor  in  the  infusion  year  based  on 
the  available  information.  *11108,  neither 
the  benefit  nor  the  emiityworthiness 
determination  should  be  reexamined 
post  hoc  since  sudi  infmmation  could 
not  have  been  known  to  the  investor  at 
the  time  of  the  investment  Therefore, 
the  grant  methodology,  when  used  for 
equity  infusions  into  unequityworthy 
companies  and  for  grants  to  all 
companies,  should  not  be  adjusted 
based  on  subsequent  events  (ag, 
dividends,  profits). 

Under  this  approach,  the  Department 
continues  to  distinguish  between  grants 
and  equity  investments  because  equity 
investments  represmit  a  claim  on  the 
company’s  earnings  whereas  grants  do 
not.  Even  in  a  100  percent  government- 
owned  company,  where  a  purchase  of 
equity  does  not  result  in  any  larger 
claim  on  the  firm’s  assets  or  earnings,  an 
investor’s  purchase  of  equity  is 
normally  based  upon  an  expectation  of 
a  reasonable  return.  Such  an  expectation 
is  not  present  with  a  grant,  which  is  a 
simple  gift  to  the  firm.  Under  the  grant 
approa^,  percentage  of  government 
ownership  of  the  fira  is  irrelevant  This 
approach  is  based  on  the  distinction 
between  grants  and  equity  and,  in  the 
latter  instance  only,  upon  the 
Department’s  analysis  of 
equityworthiness. 

Interested  Party  Comments 

AH  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  regarding  these  equity 
issues  which  have  not  been  pre>dously 
addressed  in  this  notice  or  in  other 
notices  are  addressed  below. 

For  purposes  of  the  comments 
received  by  interested  parties,  we  use 
the  term  "respondents”  to  refer 
collectively  to  all  respondents,  rather 
than  referring  to  each  party 
individually.  However,  individual 
parties  will  be  identified  when  a 
comment  is  country-specific  in  nature. 

Comment  1 :  Petitioners  support  the 
Department’s  preliminary  dcK^ion  to 
abandon  the  rate  of  return  shortfall 
methodology  (RORS)  for  measuring  the 
coxmtervailable  benefit  of  a  government 
equity  infusion  into  an  unequityworthy 
company. 

Petitioners  argue  that  the  RORS 
method  is  an  inappropriate  cost-to- 
govemment,  ex  post  facto  approach  that 
is  imrelated  to  the  benefit  conferred  by 
an  equity  infusion.  According  to  the 
petitioners,  the  benefit-to-recipient 
standard,  rather  than  any  cost-to- 
govemment  standard,  is  mandated  by 
U.S.  law.  Department  precedent,  the 
policy  of  the  U.S.  government,  and 
economic  sense. 


Furthermon,  RCMtS  focuses  on 
individual  years,  rather  than  the  life  of 
the  investment  Thus,  even  if  an 
investor  knew  in  advance  that  the 
company  would  he  profitable  in  year  X. 
there  is  no  reason  to  think  that  the 
investor  would  have  provided  the 
equity  infusion.  And,  if  the  company 
bwomes  enormously  profitable  after  the 
year  of  receipt  for  unfweseen  reasons, 
the  company  would  continue  to  be  on 
a  higher  competitive  plane  than  it 
would  have  l^n  without  the 
government  capital  that  private  markets 
would  not  have  provided. 

Implicitly,  the  RORS  method 
suggested  that  if  a  company  shows  a 
pr^t  equal  to  the  maricet  average  in  the 
year  of  review,  then  capital  previously 
provided  on  terms  inconsistent  with 
commercial  considerations  no  longer 
constitutes  a  subsidy.  There  are  two 
flaws  in  this  reasoning.  First,  a  single 
year  of  profitability  does  not  make  a 
company  equitywOTthy.  Second,  even  if 
a  company  would  have  access  to  private 
capital  in  the  review  year  if  it  earned  the 
average  rate  of  retvum  for  the  economy, 
this  would  not  reduce  the  benefit  of  the 
prior  equity  infusion.  'The  government- 
owned  company  would  simply  have  the 
benefit  of  both  die  original  equity 
infusion  and  the  additional  capital  it 
could  now  raise  from  the  private 
markets. 

The  overall  purpose  of  the  CVD  law 
is  to  counteract  the  benefit  that 
countervailable  subsidies  bestow  upon 
merchandise  imported  into  the  United 
States.  The  methods  the  Department 
uses  to  calculate  the  countervailable 
benefit  must  therefore  accurately  reflect 
the  true  benefit  bestowed  upon  the 
subject  merchandise.  The  RORS  method 
does  not  accomplish  this  determinative 
objective.  Furthermore,  the  logical 
implication  of  the  theory  that  the 
"ultimate  success”  of  the  investment  is 
the  standard  for  the  eqidtyworthiness 
determination,  is  that  the  Department 
should  countervail  infusions  to 
equityworthy  companies  that  prove  to 
be  imsuccessful;  the  absxirdity  of  such 
an  implication  is  reflective  of  the 
absurdity  of  its  premise. 

The  petitioners  assert  the  falsity  of 
respondents’  arguments  to  the  efiect  that 
the  RORS  method  is  mandated  by 
statute.  The  respondents  mistakenly 
assiune  that  equity  has  a  cost  to  the 
company.  They  confuse  the  standard  for 
determining  the  existence  of  a  subsidy 
with  the  methodology  for  benefit 
measurement.  They  mistakenly  argue 
that  the  Courts  have  held  the  ROI^ 
method  to  be  the  best  method  of  subsidy 
measurement.  They  foil  to  recognize 
that  the  grant  amo^zation  methodology 
is  both  reasonable  and  the  only 
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methodology  that  is  consistent  with  the 
Department’s  treatment  of  grants. 

Petitioners  argue  that  even  if  the 
subsequent  investment  performance  of 
the  equity  infusion  were  relevant  to 
measuring  the  benefit  from  prior  equity, 
the  RORS  method  does  not  measure  the 
return  on  the  subsidy  investment.  The 
company’s  rate  of  return  on  equity  in  a 
single  year  and  the  actual  return  on  an 
investment  are  two  different  things. 

Furthermore,  according  to  the  RORS 
method,  the  better  the  equity  investment 
performs  between  the  year  of  receipt 
and  the  year  of  review,  the  greater  the 
coimtervailable  benefit.  Moreover,  the 
RORS  method  yields  absiud  results 
when  a  company  has  near  zero  net 
worth.  The  sorirce  of  this  problem  lies 
in  the  role  that  shareholders’  equity 
plays  in  the  RORS  formula.  The  RORS 
method  calculates  the  return  on  total 
shareholders’  equity  for  the  review  year 
only.  The  goal,  however,  should  be  to 
determine  the  rate  of  return  on  the 
equity  infusion  over  the  life  of  the 
investment. 

Petitioners  argue  that  there  are  no 
sound  defenses  of  RORS.  To  say  that 
"only  the  review  year  matters”  ignores 
certain  fimdamental  considerations. 

First,  the  RORS  method  itself  implicitly 
examines  the  intervening  years  by  using 
the  shareholders’  equity  in  the  review 
year.  Second,  to  properly  measure  the 
return  on  an  investment,  one  must 
determine  the  overall  return  on  the 
investment.  Finally,  the  profitability  of 
the  company  in  the  review  year  does  not 
reduce  the  company’s  use  of  the 
government  capital  it  acquired  from  the 
original  transaction. 

Furthermore,  in  petitioners’  view,  it 
cannot  be  validly  argued  that  RORS 
measures  the  "cost”  of  equity.  To  begin 
with,  this  would  mean  that  more 
profitable  companies  have  higher  costs 
than  less  profitable  companies,  which  is 
absurd.  In  economic  terms,  the  only 
"cost  of  equity”  to  the  company  is  the 
expected  return  that  a  company  has  to 
demonstrate  to  attract  equity  capital. 
Once  that  equity  has  been  attracted, 
there  is  no  further  cost  of  that  equity  for 
the  company. 

The  return  that  a  company  generates 
with  the  equity  capital  it  receives  is  not 
part  of  the  company’s  cost  structure. 
Respondents  attempt  to  bootstrap  the 
fallacious  notion  that  companies  "pay” 
for  their  equity  capital  once  received  on 
the  concept  that  the  return  to  the 
investor  is  the  investor’s  opportunity 
cost  of  capital.  ’The  manner  in  which 
companies  attract  equity  capital  is  not  to 
"pay”  for  equity  but  to  generate  a  return 
from  it.  Any  return  generated  legally 
belongs  to  the  provider  of  the  equity. 


Petitioners  also  argue  that  there  is  a 
bias  in  the  RORS  m^od  created  by  the 
Department’s  application  of  the  so- 
called  "grant  cap"  whenever  the  RORS 
method  results  in  a  coimtervailable 
benefit  greater  than  the  benefit  that 
would  M  assessed  under  the  grant 
methodology.  *1110  "backwards”  results 
of  the  RORS  method  (lower  earnings 
lead  to  a  lower  countervailable  benefits) 
helps  respondents  because  in  those 
circumstances  in  which  the  equity 
infusion  is  clearly  coimtervailable  (poor 
erformance),  the  RORS  method  often 
nds  no  subsidy. 

Finally,  petitioners  point  out  that  the 
RORS  method  implies  that  new 
subsidies  can  reduce  the  company’s 
benefit  from  old  subsidies.  According  to 
the  RORS  method,  the  more  subsidies 
the  company  gets  in  the  review  year,  the 
lower  the  benefit  conferred  by  the 
original  infusion.  However,  the 
coimtervailable  benefit  conferred  by  a 
subsidy  should  be  independent  of 
subsidies  the  company  subsequently 
receives. 

Respondents  argue  that  the 
Department  should  retain  the  RORS 
methodol(^.  ’The  Department  has 
failed  to  omr  an  adequately  reasoned 
and  meaningful  justification  for 
abandoning  RORS  in  favor  of  the  grant 
methodology,  as  is  required  by  law  (see, 
e.g.,  Armco,  Inc.  v.  United  States,  733  F. 
Supp.  1514, 1530  (OT  1990);  Hall  v. 
McLaughlin,  864  F.2d  868, 872  (D.C.  Cir. 
1989)).  Respondents  assert  that  this  is 
not  an  instance  where  the  Department’s 
new  method  is  more  accurate  than  the 
old  method. 

Respondents  argue  that  petitioners’ 
statement  that  RORS  is  not  defensible 
under  U.S.  law  is  just  plain  wrong.  *1110 
courts  have  carefully  scrutinized  the 
RORS  methodology  and  have  explicitly 
concluded  that  it  represents  the  most 
accurate  and  acceptable  measure  of 
benefits  from  an  equity  infusion. 

Respondents  argue  that  the  RORS 
methodology  is  the  most  appropriate 
methodology  for  calculating  the  benefit 
from  equity  infusions.  The  Department 
has  used  the  RORS  methodology 
uniformly  in  past  cases,  this 
methodology  is  specified  in  the 
Subsidies  Appendix  to  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina,  49  FR 18006  (April  26, 1984) 
(Subsidies  Appendix),  and  RORS  is 
specifically  incorporated  into  the 
Department’s  Proposed  Regulations. 
Moreover,  respondents  cite  Saudi  Iron 
and  Steel  Co.  v.  United  States,  698  F. 
Supp.  912, 916  (QT 1988),  in  which  the 
QT  upheld  the  use  of  the  RORS 
methodology  by  the  Department. 

While  RORS  is  not  perfect, 
respondents  argue  that  it  is  preferable  to 


the  grant  methodology.  If  the 
Department  determined  that  it  had  to 
adjust  for  the  efiects  of  pest  subsidies, 
it  could  do  so  despite  the  fact  that  the 
effect  of  past  subsidies  on  a  company’s 
rate  of  return  is  secondary  and 
speculative. 

Moreover,  the  Department  considers 
an  equity  investment  to  be  on  terms 
inconsistent  with  commercial 
considerations  when  the  expected  rate 
of  return  at  the  time  of  investment  is 
less  than  what  a  reasonable  private 
investor  would  expect.  In  li^t  of  the 
difficulty  in  measuring  the  expected  rate 
of  return  at  the  time  of  investment,  the 
RORS  methodology  serves  as  a  good 
proxy  for  measuring  the  benefit.  The 
nexus  between  the  expected  rate  of 
return  and  the  company’s  subsequent 
performance  cannot  be  ignored,  yet  the 
treatment  of  equity  investments  as 
grants  does  just  that. 

If  the  Department  is  willing  to  wait 
until  the  POI  to  ascertain  the  benchmark 
for  a  long-term,  variable  rate  loan, 
because  there  is  no  reasonable 
alternative,  then  it  should  do  the  same 
for  equity  infusions. 

The  Department’s  change  in 
methodology  may  also  have  adverse 
financial  implications  for  innocent  third 
parties  which  may  have  invested  in 
companies  under  investigation  with  the 
expectation  that  the  Department  would 
continue  its  past  practice. 

DOC  Position:  We  have  rejected  the 
use  of  RORS  to  measure  the  benefit  from 
countervailable  equity  infusions.  As 
petitioners  point  out.  and  respondents 
concede.  RORS  has  many  flaws.  We  find 
six  of  these  especially  notable. 

First,  when  measuring  the  rate  of 
return  in  the  period  of  investigation 
(POI),  the  Department  does  not  account 
for  the  effect  of  current  subsidies  on  the 
company’s  return.  These  subsidies 
could  affect  the  rate  of  retiun,  thereby 
distorting  the  RORS  analysis.  It  is  not 
clear  whether  the  Department  would  be 
able  to  neutralize  the  effect  of  this 
distortion.  Second,  the  RORS  method 
only  measures  the  rate  of  return  in  the 
POI,  thereby  allowing  poorly- 
performing  companies  which  by  chance 
experience  a  profitable  year  in  the  POI 
to  escape  countervailability.  Conversely, 
a  company  with  historically  good 
results  which  experiences  a  subpar  year 
can  be  found  to  have  a  large  benefit  in 
the  POI  from  a  past  equity  infusion. 
Third,  RORS  does  not  measure  the  rate 
of  return  on  each  of  the  government’s 
equity  infusions  but  rather  the  rate  of 
return  in  the  POI  on  the  firm’s  total 
equity.  If  the  equity  is  near  zero,  a  very 
small  profit  will  result  in  a  negative 
countervailability  finding. 
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Fourth,  this  methodology  does  not 
adequately  account  for  the  expectation 
held  by  a  potential  investor  (at  the  time 
of  the  infusion)  of  the  company’s  future 
rate  of  return  on  equity.  Fifth,  RORS  is 
biased  because  it  is  only  applied  when 
the  Department  finds  a  company 
unequityworthy.  Finally,  and  perhaps 
most  importantly,  RORS  implies  a  “cost 
to  government”  standard  ra^er  than  a 
"benefit  to  recipient”  standard.  These 
are  not  minor  flaws  which  could  be 
easily  resolved.  Rather,  many  of  these 
flaws  are  fundamental  to  the  RORS 
methodology  (e.g.,  the  cost  to 
government  standard)  and  cannot  be 
rectified  without  abandoning  the  RORS 
methodology  outright. 

The  grant  methodology  offers  a  more 
accurate  means  by  whi^  to  measure  the 
benefit  firom  equity  infusions.  The  faults 
of  RORS,  as  enumerated  above,  are 
clear.  The  grant  methodology,  as  stated 
more  fully  in  DOC  Position  to  Comment 
2,  below,  treats  equity  infusions  into 
unequityworthy  companies  as  grants. 
This  corresponds  with  the  meaning  of 
xmequityworthiness,  i.e.,  a  reasonable 
private  investor  could  not  expect  a 
reasonable  rate  of  return  at  the  time  of 
the  government’s  ^uity  infiision. 

Moreover,  we  disagree  with 
respondents  that  the  Department’s 
methodology  for  measuring  the  benefit 
from  equity  infusions  should  serve  as  a 
yardstick  by  which  to  measure  the 
accuracy  of,  and  adjiist  where  necessary, 
the  Department’s  equityworthiness 
determination.  Respondents  imply  that 
the  E)epartment  cannot  accurately 
determine  the  equityworthiness  of  the 
company  in  question.  'The  Department’s 
equityworthy  determination  is  done  at 
the  time  the  equity  infusion  is  made, 
using  the  information  available  at  that 
time.  Therefore,  any  consideration  of 
information  or  indicia  after  the  time  the 
equity  infusion  was  made  would  invoke 
a  practice  of  "second-guessing,”  a 
practice  unavailable  to  our  benchmark, 
the  reasonable  private  investor. 

We  disagree  with  respondents’ 
arguments  concerning  variable  rate 
long-term  loans.  Respondents 
mischaracterize  the  reasoning  behind 
the  determination  of  whether  variable 
rate  long-term  loans  are  countervailable. 
In  doing  so,  they  confuse  the 
determination  of  whether  a  loan  or 
equity  infusion  is  inconsistent  with 
commercial  considerations,  on  the  one 
hand,  with  the  methodology  applied  to 
measure  the  benefit  from  &e  subsidy, 
on  the  other  hand.  It  must  first  be 
determined  whether  the  variable  rate 
long-term  loans  were  made  on  terms 
inconsistent  with  commercial 
considerations.  To  make  that 
determination,  the  variable  rate  in  efiect 


in  the  year  the  loan  was  provided  is 
compared  to  a  benchmark  rate  in  the 
same  year.  If  the  variable  rate  on  the 
loan  is  equal  to  or  less  than  the 
benchmark  rate,  the  loan  is  found  to  be 
consistent  with  commercial 
considerations  and  is  not 
countervailable.  If  the  benchmark  rate 
from  the  year  in  which  the  loan  was 
provided  is  higher  than  the  loan  rate  in 
that  year,  then  the  loan  is 
coimtervailable  and  we  apply  the 
variable  rate  loan  methodology  to 
measure  the  benefit  during  the  POL 

Finally,  regarding  respondents’ 
statement  that  a  change  in  the 
Department’s  methodolo^  would 
penalize  an  individual  who,  relying 
upon  the  Department’s  prior  practice, 
chose  to  invest  in  a  company  under 
investigation,  it  should  be  noted  that  the 
Act  does  not  permit  the  Department  to 
consider  the  effects  of  its  determinations 
on  third  parties. 

Comment  2:  Respondents  argue  that 
the  application  of  the  grant 
-  methodology  to  equity  infusions  is 
inconsistent  with,  and  unsupported  by, 
the  Department’s  test  to  determine 
equityworthiness,  fails  to  recognize  the 
potential  for  return  inherent  in  equity, 
and  is  incorrect  as  a  matter  of  law. 

Respondents  further  argue  that  the 
Department’s  equityworthiness 
determination  is  inconsistent  with  the 
application  of  the  grant  methodology  in 
valuing  equity  infusions  to 
unequityworthy  companies.  According 
to  respondents,  the  Department’s 
equityworthiness  test  does  not 
determine  that  a  government  investor  in 
an  unequityworthy  company  will  not 
realize  any  return  on  hi^er  investment 
or  lose  the  entire  value  of  the 
investment.  The  Department’s  test  only 
makes  a  judgment  as  to  whether  or  not 
the  likelihood  of  a  reasonable  retiun  on 
the  investment  is  sufficiently  high, 
based  on  past  performance  and  ourent 
financial  indicators,  to  attract 
investment  from  a  private  investor.  This 
is  not  equivalent  to  a  finding  that  an 
unequityworthy  company  could  not 
attract  capital  at  all. 

By  using  the  grant  methodology, 
respondents  argue,  the  Department  has 
necessarily  made  three  invalid 
assumptions  about  its  equityworthiness 
methodology;  (1)  Unequityworthiness  is 
equal  across  all  companies.  (2)  all 
investors  are  equal  and  the  Department 
can  predict  whether  any  category  of 
investor  would  make  the  investment  in 
the  uneqmtyworthy  company,  and  (3) 
the  Department  can  determine  with 
certainty  the  performance  of  a  company 
over  a  15-year  period,  and  therefore, 
that  company’s  attractiveness  to  a 
private  investor  at  the  time  of 


investment.  Where  the  determination 
that  a  firm  is  imequityworthy  is  a  "close 
call,”  the  Department  cannot  apply  the 
grant  methodology  because  clearly  there 
is  some  expectation  of  return. 

According  to  respondents,  unlike  the 
RORS  methodology  which  recognized 
this  flaw  and  provided  a  means  for 
correcting  it,  thd  grant  methodology 
imparts  a  certainty  to  the 
equityworthiness  determination. 
Therefore,  in  order  for  the  Department 
to  continue  to  adopt  the  grant 
methodology  for  equity  infusions  into 
imequityworthy  companies,  a  much 
more  accurate  equityworthiness  test 
must  be  devised. 

Respondents  contend  that  equity  is 
not  a  grant.  A  company  undertakes 
potential  obligations  with  respect  to 
equity  (e.g.,  dividends)  which  it  never 
does  with  grants.  The  Department 
recognized  this  distinction  in  France 
Bismuth,  when  it  stated  that  "(elquity 
investments,  unlike  grants,  do  represent 
a  claim  on  the  company  and  even  in  a 
wholly  government-owned  company, 
equity  investments  are  normally  based 
^on  some  expectation  of  retirni.” 
'Inerefore.  by  applying  the  grant 
methodology  to  equity  infusions,  the 
Department  necessarily  overvalues  the 
benefits  to  the  recipient  imless  the 
government  never  recovers  any  of  its 
investment  and  never  earns  any  return 
on  that  investment.  Respondents  also 
point  to  Certain  Carbon  Steel  Products 
TOm  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  56  FR  47185  (September  18, 
1991)  (the  1987  review  of  Carbon  Steel 
from  Sweden),  in  which  the  Department 
rejected  the  proposition  that  equity 
should  be  treated  as  grants  on  the 
groimds  that  equity  has  an  expectation 
of  financial  return  whereas  gr^ts  do 
not. 

Respondents  further  argue  that  the 
abandonment  of  RORS  in  favor  of  the 
grant  methodology  is  based  on  a  faulty 
assumption:  RO^  does  not  measure  the 
benefit  to  the  firm  because  the  issuance 
of  new  equity  is  supposedly  costless  to 
the  firm.  Respondents  argue  that  there  is 
a  cost  associated  with  raising  new 
capital.  They  cite  a  QT  decision  (Saudi 
Iron  and  Steel  Co.  v.  United  States.  698 
F.  Supp.  912,  915  (Crr  1988)),  which 
states  that  the  measure  of  what  a  firm 
"pays”  for  equity  is  its  rate  of  return  on 
equity.  According  to  this  decision,  the 
rate  of  return  on  equity  reflects  the  price 
the  firm  must  offer  to  attract  equity,  any 
dividends  paid,  and  changes  in  the 
compemy’s  retained  earnings  and  net 
worm. 

According  to  respondents,  the 
Department  has  provided  brief  and 
tmpersuasive  arguments  in  favor  of 
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changing  its  methodology.  Based  on 
seve^  court  cases  in  which 
administrative  agencies  have  been 
directed  to  adhere  to  existing  policies  or 
explain  any  deviation  from  part 
practice,  respondents  arme  that  the 
Department  should  not  depart  firom  its 
traditional  RORS  methodology  in  fevor 
of  the  grant  methodology. 

Petitioners  argue  that  there  is  no 
material  difrerence  between  the 
provisirm  of  a  grant  or  an  equity 
infusion  of  the  same  amount  to  an 
unequityworthy  company,  and  that  the 
review  year  bmiefit  is  therefore 
identic^  Petitioneis  further  assert  that 
although  the  grant  methodology  is  a 
departure  frtim  part  practice,  an  agency 
can  divOTge  &t>m  part  practice  vrhen  it 
is  necessary  to  reuect  legislative  intent 
or  to  achieve  more  accurate  results. 
According  to  petitioners,  the 
Department  clearly  explained  the 
reasons  for  the  change  in  its  preliminary 
determination. 

The  benefit  to  the  recipient  carmot  be 
less  than  the  full  value  of  the  Infusion 
when  the  recipient  has  been  determined 
to  be  unequityworthy.  This  flows  bom 
the  Department's  definition  of 
imequityworthy.  The  Department  has 
defined  unequityworthy  to  mean  that 
the  company  could  not  have  raised  firom 
private  capital  markets  any  portion  of 
the  funds  it  received  &t>m  the 
government  eqiiity  infusion  (see 
Subsidies  Appendix).  Therefore,  the 
entire  amount  of  capital  received  by  an 
unequityworthy  company  is  a  subsidy. 

Petitioners  contend  that  expected 
return,  not  potential  return,  is  the  basis 
for  the  determination  of 
unequityworthiness.  Companies  firom 
which  private  Investors  expect  a  market 
rate  of  return  receive  capital.  Companies 
with  the  same  level  of  risk  that  invertors 
do  not  believe  will  attain  a  market  rate 
of  return  receive  zero  capital,  not  a 
reduced  portion  of  capital.  An 
unequityworthy  detennination  does  not 
imply  that  the  company  will  never 
produce  a  profit  It  implies  that  a  private 
invertor  cannot  expect  a  market  rate  of 
return  on  the  proroective  investment. 

DCX  Position:  We  disagree  with  the 
notion  that  by  finding  a  company  to  be 
rmequityworthy,  the  Department  is 
indicating  that  the  company  had  no 
hope  of  ever  making  a  profit  When  a 
ccHnpany  is  found  to  be 
unequit^orthy,  the  Department  has 
determined  that  a  reasonable  private 
invertor  would  not  have  made  the 
equity  infusion  in  the  company  at  the 
time  the  government  did.  Therefore,  the 
infusion  was  provided  when  a 
reasonable  invertor  would  not  have 
done  so  and  application  of  the  grant 
methodology  is  appropriate. 


Our  approach  for  equityworthiness 
determinations  is  delineated  in  the 
Equityworthiness  subsection  of  this 
section.  This  basis  is  the  same  as  that 
upon  which  a  reasonable  private 
investor  would  rely  and  provides  a 
sufficient  basis  upon  which  to  make  the 
eqmtyworthy  determination. 

We  reiect  respondent’s  argument  that 
the  Department  makes  invalid 
assumptions  about  its  equityworthiness 
methodology  when  applying  the  grant 
methodology.  First,  we  evaluate  each 
company’s  expected  future  financial 
performance,  as  reflected  in  its  own  past 
performance  and  forecasts,  on  an 
individual  basis.  Second,  we  examine 
whether  a  reasonable  invertor,  not  every 
invertor,  would  make  the  equity 
investmmit  at  the  time  of  the  infusion. 
Third,  we  recognize  that  an  element  of 
uncertainty  is  present  in  this  analysis. 
That  is  pr^sely  the  point  We  are 
attempting  to  emulate  the  process  by 
which  a  reasonable  private  investor 
evaluates  the  comply  in  question  at 
the  time  of  the  inf^on.  This  process  of 
calculating  an  expected  return  will,  by 
definition,  involve  an  element  of 
uncertainty  for  the  private  invertor 
which  is  also  present  in  our  analysis. 
The  government  made  the  same 
decisicm  with  the  same  xmcertainty 
surroimding  that  decision  and. 
therefore,  it  is  unavoidable  that  our 
analysis  of  the  decision  of  the 
reasonable  private  invertor  should  also 
include  uncertainty. 

The  respondents  dte  frnm  Fiance 
Bismuth  is  misleading.  The  Department 
was  clarifying  why  we  do  not  apply  the 
equityworthiness  methodology  to  grants 
into  100  percent  govemment-ovumra 
companies.  While  we  distinguish  grants 
firom  equity  on  the  basis  that  emiity 
investments  are  normally  baseo  on  an 
expectation  of  a  reasonable  return,  our 
equityworthy  analysis  then  determines 
whether  the  expected  return  at  the  time 
the  equity  infusion  was  made  would 
cause  a  reasonable  private  investor  to 
invest  in  the  company  in  question. 

Respondents’  argument  that  firms 
incur  a  cost  with  the  issuance  of  equity, 
in  the  form  of  rate  of  return  on  equity, 
is  not  applicable  here.  As  stated  above, 
we  have  determined  that  a  post  hoc 
analysis  is  not  warranted  under  the 
Department’s  methodoloey. 

Contrary  to  petitioners'^beliefs,  a 
determination  of  unequityworthiness 
does  not  imply  that  the  reasonable 
private  invertor  cannot  expect  a  market 
rate  of  return  at  the  time  of  the 
investment.  That  would  imply  a 
comparative  analysis  in  whi(m  we  do 
not  engage  (see  the  Equityworthiness 
subsection  of  this  section).  A 
determination  ofunequit^orthlness 


does  signify  that  the  invertor  cannot 
expect  a  reasonable  rate  of  return  on  the 
equity  infusion.  A  reasonable  rate  of 
retiim  does  not  require  a  comparative 
equit3rworthy  analysis. 

Comment  3:  Petitioners  argue  that  the 
RORS  methodology  was  flawed  in  its 
treatment  of  100  percent  government- 
owned  companies.  Under  the  RORS 
methodology,  the  Department  made  a 
distinction  between  equity  infusions,  in 
which  the  government  receives 
additional  share  certificates,  and  grants, 
in  which  the  government  does  not 
receive  any  additional  share  certificates, 
even  when  the  company  under 
investigation  was  100  percent 
government-owned. 

Petitioners  further  point  out  that 
equity  infusions  into  wholly  state- 
owned  companies  are  equivalent  to 
grants  to  state-owned  companies 
because  they  are  nothing  more  than 
different  names  for  the  same  material 
transaction  and  therefore  promise 
identical  returns  on  investment.  The 
Department  has  always  sought  to  base 
its  decisions  on  the  substance,  not  the 
form,  of  the  transactions  it  evaluates. 

The  difference  between  a  grant  and  an 
equity  infusion  into  a  100  percent 
government-owned  company  is  solely  a 
difference  in  form.  Any  review  year 
benefit  arising  frt>m  a  grant  must 
therefore  be  identical  to  the  benefit 
arising  firom  an  equity  infusion. 

Respondents  ai^e  that  the 
Department  itself  recognized  that 
“(elquity  investments,  unlike  grants,  do 
represent  a  claim  on  the  company  and 
even  in  a  wholly  government-owned 
company,  equity  investments  are 
normally  based  upon  some  expectation 
of  return”  (see  France  Bismuth). 

Respondents  further  contend  that 
petitioners’  argument  only  applies  to,  it 
at  all,  an  existing,  100  percent 
government-owned  company  which  is 
both  uncreditworthy  and 
unequityworthy.  Respondents  argue  that 
petitioners  do  not  address  the  situation 
where  the  respondent  company  is  less 
than  100  percent  government-owned, 
newly  formed,  and  foimd  creditworthy 
but  not  equityworthy.  Clearly, 
petitioners’  arguments  are  not  relevant 
with  respect  to  a  company  in  which  the 
government  has  only,  for  example,  a  50 
percent  ownership  stake.  A  grant  to  that 
company  would  become  an  asset  of  all 
the  ^areholders  whereas  an  equity 
infusion  would  provide  shares,  and  the 
rights  whidi  come  with  those  shares, 
only  to  the  government.  Additionally,  if 
a  company  is  creditworthy  but 
imequifyworthy,  an  equity  infusion  has 
a  degree  of  safefy  whi^  (ufferentiates  it 
firom  a  pant  anp,  in  fact,  makes  equity 
resemble  more  a  loan  than  a  grant. 
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DCX^  Position:  We  agree  with 
respondents.  As  stated  above,  there  is  a 
fundamental  diH'erence  between  equity 
infusions  and  grants,  even  in  the  case  of 
100  percent  government-owned 
companies.  Eqmty  received  in  return  for 
funds  provided  indicates  that  the  holder 
of  the  equity  expects  a  return  on 
investment.  Grants  are  funds  given  with 
nothing  received  in  return  and  no 
expectation ‘of  a  retiim  on  investment. 
Therefore,  the  basis  for  this 
methodology  is  the  difference  between 
equity  and  grants;  thus  making  the  level 
of  government  owner^ip 
inconsequential. 

Finally,  we  disagree  with 
respondents’  assertion  that  a 
creditworthy  company  which  is  also 
found  to  be  unequityworthy  is  somehow 
less  unequityworthy  than  if  the 
company  was  also  found 
imcreditworthy.  Uncreditworthy  means 
just  that,  not  worthy  of  credit. 
Unequityworthy  means  not  worthy  of 
equity.  While  the  analyses  use  some  of 
the  same  information,  they  are  distinct, 
mutually  exclusive  analyses.  Since 
loans  must  be  paid  before  returns  on 
equity  are  made,  it  is  appropriate  to 
have  different  standards  for  evaluating 
creditworthiness  than  equityworthiness, 
and  an  analysis  of  one  h^  no 
dispositive  effect  on  the  outcome  of  an 
analysis  of  the  other. 

Comment  4:  Respondents  argue  that, 
whatever  methodology  decided  upon  by 
the  Department  for  calculating  the 
benefit  from  equity  infusions,  dividends 
paid  to  the  government  should  be 
deducted  from  the  calculated  benefit  for 
the  POI.  The  Department’s  proposed 
regulations  and  past  practice  require 
that  any  countervailable  benefit 
calculated  for  the  POI  be  reduced  by  the 
ammmt  of  dividends  paid  in  the  POI 
(see  section  355.49(e)(1)  of  the 
Department’s  Proposed  Regulations. 

Moreover,  diviaends  issued  in  the 
years  shortly  after  an  equity  infusion 
would  reduce  the  balance  of  the 
infusion  on  which  any  subsequent 
subsidy  calculations  ^ould  be  based.  If 
the  dividends  in  a  particular  year 
exceed  the  allocated  benefit  horn  the 
equity  infusion,  the  Department  should 
treat  the  excess  as  extinguishing  an 
equal  amount  of  benefit  in  the  following 
years.  By  their  own  admission, 
petitioners  recognize  that  full 
repayment  of  the  present  value  of  the 
benefit  of  an  earlier  subsidy  might 
extinguish  that  subsidy.  Respondents 
contend  that  by  extension,  then,  partial 
repayment  extinguishes  part  of  the 
subsidy. 

Respondents  also  argue  that 
dividends  are  not  the  only  form  of 
repayment  to  the  government  for  equity 


infusions.  These  other  forms  of 
payments  (e.g.,  the  sale  of  subsidiaries 
to  the  government  for  a  nominal  value) 
should  also  be  deducted  from  any 
calculated  benefit. 

Petitioners  argue  that  respondents  are 
incorrect  in  asserting  that  dividends  are.  * 
a  "repayment”  of  the  subsidy. 
Respondents’  confusion  in  this 
argument  is  between  the  return  on 
eqviity  and  the  equity  itself.  A  dividend 
is  not  a  return  of  eqmty,  it  is  a  return 
on  equity,  which  is  generated  by  the 
equity.  From  the  perspective  of  the 
investor,  dividends  are  earnings,  not 
repayment.  From  the  perspective  of  the 
company,  the  eouity  is  not  being  repaid: 
the  company  still  has  the  equity  but  has 
simply  taken  some  of  the  equity’s 
earnings  (which  are  not  a  component  of 
cost)  and  provided  them  to  their  rightful 
claimants.  Furthermore,  respondents  are 
once  again  relying  on  an  inappropriate 
cost-to-govemment  approach  to 
measiiring  benefits.  The  fact  that  the 
government  is  getting  dividends  does 
not  make  it  "incontrovertible”  that  the 
benefit  to  the  recipient  is  being  reduced. 
The  benefit  being  countervailed  is  not 
"dividends  not  paid”  but  the  equity 
itself,  and  the  equity  is  not  being  paid 
back  with  the  dividends. 

Even  if  dividends  were  a  repayment 
of  prior  equity  infusions,  the 
Department  would  need  to  establish 
which  portion  of  a  given  dividend  was 
attributable  to  whidi  equity  infusion; 
also,  if  such  were  the  operative  theory, 
dividends  paid  by  private  companies 
that  received  outri^t  grants  should  also 
reduce  benefits. 

DOC  Position:  Dividends  cannot  be' 
construed  as  a  payback  to  the 
government  for  its  equity  investment. 

As  petitioners  state,  they  are  a  retium  on 
the  investment,  not  a  return  of  the 
investment.  Any  provision  of  funds  to  a 
company  can  contribute  to  a  company’s 
return,  including  loans,  grants,  and 
other  types  of  subsidy  payments.  We  do 
not  and  cannot  permit  a  company’s 
returns  to  reduce  the  level  of  the  benefit 
to  the  company  from  such  subsidies. 

While  we  continue  to  maintain  our 
long-held  view  that  government  equity 
infusions  per  se  do  not  confer  a  subsidy, 
we  now  recognize  that  once  the 
countervailable  threshold  has  been 
crossed  (i.e.,  we  find  the  company  to  be 
unequit]^orthy),  there  is  no 
justification  for  reducing  the  benefit  by 
the  amoimt  of  dividends  paid  to  the 
government.  Payment  of  mvidends  does 
not  alter  in  any  way  the  benefit  received 
by  the  company  bom  the  infusions. 

This  is  consistent  with  the 
Department’s  determination  with 
respect  to  privatization  (see 
Privatization  section  of  this  Appendix), 


where  we  have  recognized  that 
privatization  constitutes  at  least  a 
partial  payback  of  all  previously 
bestowed  subsidies,  such  as  grants  and 
fixed  rate  long-term  loans,  not  just 
equity  infusions.  *1110  Department 
recognizes  that  all  allocated  subsidies 
contribute  to  a  company’s  return,  but 
the  law  does  not  permit  us  to  reduce  the 
benefits  from  those  subsidies  when  a 
company  generates  a  profit  or  return 
whether  the  company  is  government- 
owned  or  privately-held.  A  profit  or 
return  is  not  a  payback  of  the  subsidies. 
Classifying  dividends  as  payback 
because  a  company  is  government- 
owned  is  illogical  because  dividends  are 
not  a  payback  of  grants  or  loans 
provided  to  a  privately-held  company. 

However,  wnen  a  government-owned 
company  is  sold,  the  government  is 
removing  itself  ^m  the  company  and 
the  price  paid  by  the  new  owner 
constitutes  a  payback  of  at  least  some  of 
the  subsidies.  It  is  getting  back  at  least 
some  of  its  investment;  it  is  not  getting 
a  return  on  its  investment. 

Comment  5  (Sweden):  *rhe  respondent 
notes  that  SSAB  became  profitable  in 
the  very  year  it  was  forecast  to  do  so  and 
that  the  company  paid  its  first 
dividends  to  its  shareholders  in  1984. 
’Therefore,  the  respondent  argues,  the 
equity  infusions  turned  out  to  be 
successful  equity  investments  and 
should,  therefore,  not  be  treated  as 
grants.The  respondent  also  asserts  that 
equity  infusions  are  not  equivalent  to 
grants  even  in  wholly  government- 
owned  corporations. 

According  to  petitioners,  the 
respondent  has  not  explained  why  the 
presence  of  minority  shareholders 
should  make  a  difference  to  the 
Department’s  determination.  Petitioners 
note  that  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Carbon  Steel  Products  from 
Sweden,  50  FR  33375  (August  19, 1985) 
(Carbon  Steel  from  Sweden)  and  Certain 
Carbon  Steel  Products  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  57  FR  31714 
(August  1, 1989)  (the  1985  review  of 
Carlton  Steel  from  Sweden),  the 
Department  foxmd  that  the  presence  of 
two  private  companies  as  investors  in 
SSAB  did  not  necessarily  make  the 
company  a  reasonable  commercial 
investment.  Petitioners  contend  that 
because  no  reasonable  investor  would 
have  invested  in  SSAB,  the  Government 
of  Sweden  (COS)  could  not  have 
expected  a  reasonable  rate  of  return  on 
its  investment.  Equity  infusions 
provided  imder  these  circumstances  are, 
therefore,  the  same  as  grants. 

DOC  Position:  ’The  Department  treats 
equity  infusions  as  grants  for  companies 
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which  are  determined  to  be 
unequityworthy.  We  have  determined 
that  the  level  of  government  ownership 
is  not  a  factor  to  be  considered  in 
determining  the  appropriate  calculation 
methodology  fm  equity  infusions.  As 
stated  above,  the  Department  considers 
an  unequityworthy  determination  to 
mean  that  a  reasonable  private  investor 
would  not  invest  in  the  compcmy  given 
the  information  available  at  the  time  of 
the  infusion.  The  fact  that  SSAB 
experienoed  profits  subsequent  to  the 
infusion  is  a  post  hoc  analysis  which  we 
have  rejected  (see  above). 

C.  Equityworthiness 
Issue 

The  issue  discussed  herein  focuses  on 
the  methodology  used  by  the 
Department  to  determine  whether  a 
company  is  equityworthy. 

Discussion 

The  Department  analyzes  a 
government’s  equity  in^sion  from  the 
perspective  of  a  reasonable  private 
investor  at  the  time  of  the  equity 
infusion.  As  we  have  consistenUy 
stated,  for  a  company  to  be 
equityworthy,  it  must  show  the  ability 
to  generate  a  reasonable  rate  of  return 
within  a  reasonable  period  of  time  (see 
Proposed  Regulations). 

In  making  this  determination,  we 
examine  the  following  factors,  among 
others: 

1.  Current  and  past  indicators  of  a 
firm’s  financial  condition  calculated 
from  that  firm’s  financial  statements  and 
accounts. 

2.  Future  financial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  project  or  loan  appraisals. 

3.  Rates  of  return  on  equity  in  the 
three  years  prior  to  the  government 
equity  infusion;  and 

4.  ^uity  investment  in  the  firm  by 
private  investors. 

The  Department  gives  great  weight  to 
the  company’s  recent  rate  of  return  on 
equity  as  an  indication  of  financial 
health  and  prospects.  However,  in  Final 
Affirmative  Countervailing  Duty 
Determination:  Agricultural  Tillage 
Tools  from  Brazil,  50  FR  34525  (August 
26. 1985),  the  Department  stated  that  a 
demonstration  of  profits  or  earnings 
alone  is  not  sufficient  for  a  company  to 
be  eqmtyworthy.  The  rate  of  earnings 
per  unit  of  equity,  and  not  the  absolute 
level  of  earnings,  is  a  far  more  important 
determinant  of  a  company’s 
performance. 

Beyond  the  company’s  past 
performance,  the  Department  also 
analyzes  the  future  prospects  of  a 
company.  In  the  Final  Affirmative 


Countervailing  Duty  Determination  and 
Countervailing  Duty  Order:  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia,  51  FR 
4206  (February  3, 1986),  (Wire  Rod  bom 
Saudi  Arabia)  the  Department  explained 
that  where  the  past  experience  of  a 
company  is  of  little  utility  in  assessing 
futme  performance  (such  as  in  the  start¬ 
up  of  a  new  company  or  in  a  major 
restructuring  or  expansion  program),  we 
recognize  that  the  factors  considered 
and  the  relative  weight  placed  on  such 
factors  may  differ  bom  the  analysis  of 
an  established  enterprise. 

Our  analysis  also  takes  into  account 
the  company’s  prospects,  as  reflected  in 
market  studies,  and  country  and 
industry  forecasts.  In  Carbon  Steel  bom 
Sweden,  the  Department  based  its 
determination  on  the  facts  available  to 
an  investor  at  the  time  the  equity 
investment  was  made  concerning:  (1) 

The  anticipated  rate  of  return  on  equity, 
(2)  the  extended  length  of  time  before 
the  company  was  projected  to  become 
profitable.  (3)  the  prospects  of  the  world 
steel  industry,  (4)  the  expected  demand 
in  Sweden  and  export  markets.  (5)  the 
amount  of  capital  and  loss  coverage 
investment  required,  and  (6)  the  cost 
structure  of  the  company. 

Comment  1:  Petitioners  argue  that  the 
Department  should  clarify  its  current 
position  that  prior  subsidies  will  not  be 
subtracted  out  for  purposes  of  assessing 
a  company’s  equityworthiness,  but  that 
the  Department  will  consider  the 
implications  for  the  company’s  earnings 
prospects  of  a  recent,  nonrecurring  gain 
as  would  a  reasonable  private  investor. 

A  private  investor  would  focus  on  the 
trends  of  a  company’s  underlying 
profitability  rather  than  the  level  of  a 
company’s  financial  health  if  that  level 
of  health  is  the  result  of  a  recent,  large, 
extraordinary  gain  such  as  a  non¬ 
recurring  subsidy. 

DOC  Position:  When  evaluating 
equityworthiness  it  is  the  Department’s 
practice  not  to  subtract  subsidies 
received  by  a  firm  bom  the  firm’s 
financial  data.  To  do  otherwise  would 
result  in  using  a  standard  different  from 
that  used  by  a  private  investor,  who  will 
look  to  the  financial  position  of  the  firm 
at  the  time  of  the  investment. 
Additionally,  any  attempt  to  remove  the 
efiects  of  subsidies  in  adjudging  a 
company’s  financial  position  would  be 
a  hi^ly  speculative  exercise.  The 
propos^  put  forward  by  petitioners,  that 
we  consider  the  implications  of  certain 
types  of  subsidies,  would  reouire  even 
more  speculation  as  we  would  have  to 
look  behind  the  subsidies  to  see  if  they 
have  some  long  lasting  efiect  then  guess 
how  much  emphasis  a  private  investor 
would  place  on  these  subsidies  in 
deciding  whether  or  not  to  invest. 


Comment  2:  Respondents  argue  that 
the  focus  of  the  Department’s 
equityworthiness  test  should  be  on  a 
company’s  current  financial  condition 
and  future  prospects  at  the  time  of  the 
equity  investment,  not  past  financial 
indicators.  Investors  are  interested  in  a 
company’s  future  earnings  potential,  not 
its  past  profits  or  losses.  The  ability  of 
a  company  to  show  profits  in  previous 
years  is  only  one  indicator  oJ  its  future 
earnings  potential.  In  fact,  companies 
showing  losses  for  several  years  are 
fiequently  able  to  raise  capital  bom  both 
shareholders  and  outside  investors. 
Therefore,  past  performance  should 
only  be  examined  to  the  extent  that  it 
is  useful  as  a  predictor  of  future  returns. 

Respondents  also  argue  that  two 
factors:  (1)  The  cyclical  nature  of  the 
steel  industry;  and  (2)  the  major' 
restructurings  undertaken  by  a  number 
of  companies  during  the  past  10  years; 
have  the  greatest  impact  on  a  steel 
company’s  future  earning  potential. 
Investors  would  take  these  factors  into 
account  when  making  a  decision  to 
invest  into  a  particular  steel  company. 
The  Department  must  also  examine 
these  factors  and  weight  them 
accordingly. 

Petitioners  refute  respondents’ 
statements  that  the  Department  does  not 
consider  the  company’s  future  prospects 
when  determining  whether  the 
company  is  equityworthy,  and  that  the 
Department  relies  too  heavily  on  past 
financial  indicators.  Petitioners  dte  the 
France  Bismuth  investigation  where,  at 
the  preliminary  determination,  the 
Department  ruled  that  Usinor  Sacilor 
was  unequityworthy  in  1991  based  on 
recent  financial  indicators,  yet  the 
Department  reversed  its  finding  in  the 
final  determination  based  on  a  study  of 
the  company  provided  by  the 
respondents. 

Doc  Position:  The  Department 
currently  gives  great  weight  to  the 
company’s  recent  rate  of  rettim  on 

2  as  an  indication  of  financial 

and  prospects.  The  Department 
also  analyzes  the  future  prospects  of  a 
company.  However,  we  tend  to  place 
greater  reliance  on  past  indicators  as 
they  are  known  with  certainty  and 
provide  a  clear  track  record  of  the 
company’s  performance,  unlike  studies 
of  future  expected  performance  which 
necessarily  involve  assumptions  and 
speculation. 

In  the  Wire  Rod  finm  Saudi  Arabia, 
we  explained  that  where  the  past 
experience  of  a  company  is  of  little 
utility  in  assessing  fiiture  performance 
(such  as  in  the  start-up  of  a  new 
company  or  in  a  major  restructuring  or 
expansion  program),  we  recognize  that 
the  factors  considered  and  the  relative 
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weight  placed  on  such  factors  may  differ 
from  the  analysis  of  an  established 
enterprise.  Our  analysis  also  takes  into 
account  the  company’s  prospects,  as 
reflected  in  market  studies,  and  cormtry 
and  industry  forecasts. 

Whenever  the  Department  is 
presented  with  reliable  “pure"  studies 
and  forecasts  they  are  considered.  In 
Carbon  Steel  Wire  Rod  from  Trinid&d 
and  Tobago,  49  FR  480  (January  4, 

1984),  we  considered  the  independent 
evaluations  of  the  project’s  feasibility. 

Comment  3  (Brazil):  Respondents 
argue  that  the  Department’s 
equityworthiness  determination  in  the 
preliminary  determination  failed  to  take 
account  of  a  number  of  factors  which 
support  the  conclusion  that  equity 
infusions  in  COSIPA  and  USIMINAS 
from  1987  through  1991  were  consistent 
with  commercial  considerations.  The 
Department  must  examine 
equityworthiness  on  a  case-by-case 
basis.  In  particular,  the  Department 
must  take  into  account  the  financial 
restructuring  plan  of  COSIPA  and 
USIMINAS  and  re-examine  its 
determinations  of  unequityworthiness. 

Petitioners  argue  that  where  a  Arm 
has  been  found  unequityworthy  for  a 
series  of  years,  more  than  one  or  two 
years  of  improved  performance  are 
required  to  warrant  finding  a  change  to 
equityworthiness.  A  review  of  the  firms* 
financial  results  for  the  three  years  prior 
to  each  of  the  infusions  reveals  that  no 
private  investor  would  have  expected  to 
earn  a  reasonable  rate  of  return  within 
a  reasonable  period  of  time  from  any  of 
these  subsequent  capital  infusions. 

DOC  Position:  We  agree  with 
petitioners.  The  projections  contained 
in  a  consultant’s  evaluation  of  the  plan, 
as  supplied  by  respondent,  do  not 
support  a  determination  of 
equityworthiness  for  any  of  the 
companies  in  the  years  under 
investigation.  The  goal  of  the 
restructuring  plan  was  that  at  the  end  of 
the  restructuring  period,  the  companies 
would  provide  a  satisfactory  return  on 
equity.  However,  according  to  the  plan 
itself  and  the  projections  provided,  that 
goal  would  not  be  achieved  imtil  the 
end  of  the  plans’  implementation 
period,  after  the  years  under 
investigation. 

In  aomtion,  a  private  investor  would 
have  to  reconcile  an  analysis  of  past 
performance  with  projections  of  future 
earnings  based  on  the  financial 
restructuring  plans.  The  information  in 
the  response  regarding  the  projections 
does  not  support  a  finding  of 
equityworthiness.  The  projections  do 
not  provide  a  sufficient  basis  to 
overcome  the  historical  records  of  poor 
performance  by  the  companies  under 


investigation.  Therefore,  we  find  no 
evidence  that  SIDERBRAS’  1987 
restructuring  plan  should  have  any 
material  effect  on  our  determinations 
that  COSIPA,  CSN,  and  USIMINAS  were 
unequityworthy  at  the  time  they 
received  equity  infusions. 

Comment  4  (Mexico):  Respondent 
contends  that  the  projections  relied 
upon  by  the  COM  demonstrate  that 
Altos  Homos  de  Mexico,  S.A.  de  C.V. 
(AHMSA)  was  equityworthy  when  the 
government  assumed  its  debt  in  1986. 
They  argue  that  the  projections  showed 
that  AI^SA  would  generate  substantial 
positive  real  returns  on  equity  in  the 
foreseeable  future,  regardless  of  whether 
the  government  assumed  AHMSA’s 
debt.  However,  the  projections  also 
showed  that  AHMSA’s  cash  flow  would 
be  insufficient  to  meet  all  interest 
payments  on  its  debt  in  the  absence  of 
the  COM  assuming  its  debt.  Therefore, 
the  COM  assumed  AHMSA  debt 
because  it  expected  AHMSA  to  generate 
substantial  returns,  and  because  without 
such  a  debt  assumption,  there  was  risk 
of  the  company  defaulting  on  its  credit 
obligations  and  forfeiting  these 
obligations  to  its  creditors. 

Petitioners  contend  that  the 
Department  should  not  rely  on  the 
GOM’s  1986  financial  projections 
submitted  in  support  of  the 
equityworthiness  claim.  First, 
petitioners  argue  that,  imder  the  factors 
laid  out  in  the  Department’s  Proposed 
Regulations,  fiitiure  financial  prospects 
are  not  determinative  of 
equityworthiness.  While  future  financial 
prospects  are  considered  as  one  of  the 
factors,  petitioners  contend  that  this 
factor  should  not  outweigh  the  others 
because  it  is  speculative  in  nature. 
Petitioners  further  argue  that  AHMSA 
has  not  provided  adequate  explanation 
of  the  economic  assumptions 
underlying  the  1986  projections. 
Therefore,  it  is  impossible  to  determine 
whether  or  not  the  projections  are 
reasonable.  Finally,  they  contend  that 
AHMSA’s  projected  retum-on-equity 
consistently  fell  far  short  of  the  Mexican 
national  average  retiun-on-equity. 

DOC  Position:  We  agree  with 
petitioners  that  future  financial 
prospects  are  but  one  of  the  factors 
considered  by  the  Department  in 
determining  the  equityworthiness  of  a 
company.  Tlie  1986  financial 
projections  submitted  by  AHMSA  were 
made  by  AHMSA  in  connection  with 
negotiations  with  the  COM  to  have  the 
GOM  assume  a  large  portion  of 
AHMSA’s  debt.  The  projections  were 
done  to  show  that  with  (he  GOM's 
assumption  of  AHMSA’s  debt  AHMSA 
could  achieve  a  level  of  cash  flow  and 
profitability  such  that  the  company 


would  not  be  in  danger  of  being  taken 
over  by  its  creditors.  The  focus  of  the 
analysis  was  not  to  demonstrate  to  a 
reasonable  investor  that  AHMSA  was  a 
good  investment  It  is  also  clear,  based 
on  our  examination  of  the  debt 
assumption  agreement  at  verification, 
that  AHMSA  was  not  required  to 
achieve  the  projected  results. 

We  believe  that  the  reasonable 
investor  would  weigh  AHMSA’s  dismal 
financial  performance  during  the  1980s 
far  more  than  a  financial  projection 
done  by  the  company  itself  in  an 
attempt  to  gamer  more  financial  aid 
from  the  GOM. 

Comment  5  (Mexico):  Petitioners 
argue  that  a  study  prepared  by  an 
outside  consultant  and  submitted  to  the 
Department  as  evidence  of  AHMSA’s 
equityworthiness  is  flawed  and  should 
not  be  considered  by  the  Department. 
Petitioners  ar^e  that  the  study  is 
irrelevant  to  me  Department’s 
equityworthiness  analysis  because  (a)  a 
comparison  between  the  financial 
condition  of  AHMSA  and  a  similar 
company  proves  nothing  with  respect  to 
AHMSA’s  equityworthiness.  and  (b) 
even  if  a  comparison  such  as  this  were 
valid  to  the  Department’s 
equityworthiness  determination,  the 
study  itself  fails  to  establish  that 
AHMSA,  in  the  years  in  which  the 
Department  is  examining  AHMSA’s 
equityworthiness,  was  a  reasonable 
investment. 

Respondent  argues  that  AHMSA’s 
situation  was  no  worse  than  that  of 
similarly  situated  companies,  many  of 
which  received  equity  infusions  from 
private  investors  auring  the  same 
period.  They  argue  that  all  highly 
leveraged,  asset-intensive  Mexican 
companies  faced  difficulties  meeting 
cash  flow  requirements  in  the  1980s.  As 
a  result,  private  owners  of  the 
companies  had  to  restructure  the 
companies’  finances,  in  many  instances 
making  new  equity  investments. 
Respondent  contends  that  its  outside 
consultant  study  demonstrates  that 
AHMSA’s  performance  was  comparable 
to  that  of  other  similarly  situated 
studies. 

DOC  Position :  The  Department  ^ 
determines  a  firm  is  equityworthy  if, 
firom  the  perspective  of  a  reasonable 
private  investor  examining  the  firm  at 
the  time  the  government  equity  infusion 
was  made,  the  firm  showed  an  ability  to 
generate  a  reasonable  rate  of  return 
within  a  reasonable  period  of  time.  We 
agree  with  petitioners  that  the  outside 
consultant’s  study  submitted  by 
AHMSA  is  largely  irrelevant  to 
demonstrating  this  with  respect  to 
AHMSA.  In  addition,  the  consultant’s 
report  submitted  by  AHMSA  did  not 
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even  exist  at  the  time  of  the  infusions 
during  1979-87.  Therefore,  the  GOM 
could  not  have  relied  on  it  in  making  its 
investment  decisions. 

Comment  6  (Mexico):  Petitioners 
argue  that  the  Department  was  mistaken 
in  its  preliminary  determination  that 
AHMSA  was  eqmtyworthy  in  1977. 
Petitioners  contend  that  the  Department 
misread  AHMSA’s  financial  information 
in  the  three  years  prior  to  1977  and  did 
not  adeouately  consider  the  company's 
financial  performance  in  1977. 

Petitioners  argue  that  despite  the  fact 
that  AHMSA’s  financial  ratios  were  still 
largely  positive  in  the  years  preceding 
1977,  the  negative  financial  trend  was 
clear. 

DOC  Position:  Petitioners’  arguments 
concerning  the  Department’s 
preliminary  determination  that  AHMSA 
was  equityworthy  in  1977  are 
unpersuasive.  In  general,  for  the  three 
years  prior  to  1977  AHMSA’s  financial 
situation  was  strong.  Since  there  has 
been  no  change  to  tiie  data  relied  on  in 
the  preliminary  determination,  the 
analysis  we  performed  at  that  time  is 
still  valid.  Considering  AHMSA’s 
financial  performance  in  1977  when 
analyzing  AHMSA  equityworthiness  for 
1977,  as  suggested  by  petitioners,  would 
amoimt  to  a  post  hoc  analysis.  Private 
investors  considering  investing  in 
AHMSA  during  1977  would  not  have 
had  AHMSA’s  year-end  1977  financial 
results. 

Comment  7  (Mexico):  Petitioners 
contend  that  AHMSA’s  poor  financial 
performance  continued  through  1990 
and  1991,  and  that  the  Department 
should  conclude,  based  on  information 
on  the  record,  that  AHMSA  was 
imequityworthy  during  these  years. 
Petitioners  argue  that  AHMSA’s 
financial  condition  in  1989, 1990,  and 
1991  would  lead  any  reasonable  private 
investor  to  conclude  that  AHMSA  was 
not  a  reasonable  investment  during  this 
period. 

Petitioners  also  argue  that  the 
Department  should  disregard  as 
meaningless  private  investments  made 
in  AHMSA  in  1988  and  1991. 
Specifically,  they  argue  private 
investments  made  in  these  years  were  so 
small  relative  to  the  nominal  value  of 
AHMSA’s  stock  outstanding  that  the 
Department  should  not  consider  these 
investments  when  analyzing  AHMSA’s 
equityworthiness.  To  support  their 
argument,  petitioners  point  to 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  Spain.  57  FR  57999 
(December  7, 1992)  (Certain  Steel  from 
Spain).  In  that  case,  the  Department 
found  that  private  investments  made  in 


a  company  were  too  small  to  be  a  valid 
measxire  of  equityworthiness. 

Petitioners  also  argue  that  the 
information  on  the  record  regarding  the 
1988  and  1991  private  investments  is 
insufficient  to  establish  whether  or  not 
the  terms  and  conditions  of  these 
private  investments  were  comparable  to 
the  terms  and  conditions  of  the  GOM 
eq^ty  infusions. 

Respondent  asserts  that  private 
investments  made  in  AHMSA  in  1988 
and  1991  demonstrate  that  AHMSA  was 
equityworthy  in  1990  and  1991.  They 
assert  that  private  investors  paid  the 
same  share  price  as  the  government  and 
that  the  investments  were  pursuant  to 
the  same  board-of-directors  resolutions 
as  the  government  infusions. 

Respondent  also  contends  that  the 
private  investments  were  sufficiently 
large  to  show  that  private  investors  were 
willing  to  make  new  investments  in  the 
company  on  the  same  terms  as  the 
government.  They  assert  that 
petitioners’  citation  of  Certain  Steel 
from  Spain  is  not  on  point;  private 
investments  in  that  case  totalled  only 
about  $5,000,  and  investors  made  their 
investments  only  because  they  were  told 
that  the  company  would  be  dissolved  if 
th^  did  not. 

UOC  Position:  The  Department  has 
determined  that  AHMSA  was 
imequityworthy  during  1990  and  1991. 
The  specific  analysis  used  to  arrive  at 
this  determination  is  contained  in  the 
final  equitywortbiness/creditworthiness 
memorandum  on  file  in  the 
administrative  record  of  this  case.  In 
making  this  determination,  the 
Department  relied  primarily  on 
financial  data,  such  as  rates  of  return  on 
equity,  in  the  three  years  prior  to  the 
government  equity  infusion.  The 
Department  can  also  consider  equity 
investment  by  private  investors. 
However,  the  fact  that  there  was  private 
investment  is  not,  in  and  of  itself, 
dispositive  that  the  company  in 

auestion  is  equityworthy.  As  stated  in 
le  final  equityworthiness/ 
creditwortffiness  memorandum,  the 
dismal  financial  performance  by 
AHMSA  in  the  three  years  prior  to  each 
infusion  in  1990  and  1991  are  more 
indicative  of  AHMSA’s 


equityworthiness  than  the  extremely 
low  level  of  private  investment. 

Comment  8  (Mexico):  Respondent 
asserts  that  the  1990  and  1991  eouity 
infusions  should  not  be  included  in  the 
investigation.  They  explain  that  these 
infusions  were  fully  disclosed  in 
AHMSA’s  October  5, 1992  questionnaire 
response  but  that  petitioners  did  not 
request  that  the  Department  investigate 
the  equityworthiness  of  AHMSA  in 
1990  and  1991  until  December  18, 1992. 


The  Department  did  not  rule  on  this 
request  until  February  8, 1993,  and 
respondent  contends  that  it  was  not 
informed  of  the  Department’s  decision 
until  March  11, 1993.  Respondent 
asserts  that  petitioners’  failure  to  request 
this  investigation  in  a  timely  manner 
seriously  affected  AHMSA’s  ability  to 
respond  to  the  issues  raised  by  the 
Infusions. 

Petitioners  state  that  the  Department 
acted  properly  in  including  the  1990 
and  1991  equity  infusions  in  the 
investigation,  and  that  respondent  had 
ample  opportunity  to  prepare  and 
submit  information  about  these 
infusions. 

DOC  Position:  On  February  8, 1993, 
subsequent  to  the  preliminary 
determination,  the  Department 
expanded  the  equityworthiness 
investigation  to  include  1990  and  1991. 
This  decision  was  made  in  accordance 
with  the  Department’s  regulations, 
which  state  that  "Ulf  during  an 
investigation  or  an  administrative 
review  the  Secretary  discovers  a 
practice  which  appears  to  provide  a 
subsidy  with  respect  to  the  merchandise 
and  the  practice  was  not  alleged  or 
examined  in  the  proceeding,  the 
Secretary  will  examine  the  practice  if 
the  Secretary  concludes  that  sufficient 
time  remains  before  the  scheduled  date 
for  the  Secretary’s  final  determination  or 
final  results  of  review.”  See  19  CFR 
355.39(a). 

Respondents’  arguments  concerning 
notification  of  the  inclusion  of  the  1990 
and  1991  infusions  in  the  investigation 
are  without  merit.  They  knew  that  these 
infusions  were  an  issue  since  at  least 
December  18, 1992,  when  petitioners 
requested  that  the  Department  include 
them  in  the  current  investigation.  In 
addition,  when  the  decision  to  include 
the  1990  and  1991  infusions  in  the 
investigation  was  made  by  the 
Department  on  February  8, 1993,  the 
Department  immediately  informed  the 
Government  of  Mexico  of  the  decision 
and  placed  the  accompanying  decision 
memorandum  in  the  official  file  of  the 
case.  It  was  the  responsibility  of  the 
GOM  to  notify  AHMSA. 

Comment  9  (Mexico):  Petitioners 
support  the  Department’s  methodology 
for  calculating  equityworthiness  and 
urge  the  Department  to  reject 
respondent’s  alternative  retum-on> 
equity  calculations.  According  to 
petitioners,  respondent’s  calc^ations 
demonstrate  only  that  Mexico  suffered 
from  extreme  inflation  during  the  period 
of  investigation.  The  retum-on-equity 
resulting  from  respondent’s  calculations 
is  based  not  on  AHMSA’s  operations, 
but  rather  on  non-operational  factors 
such  as  increases  in  capital  stock. 
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capital  contributions,  additions  to  legal 
reserves  and  inflation  adjustments. 
Petitioners  contend  that  these  returns 
reflect  accoimting  adjustments,  not  real 
profits  or  the  productive  value  of 
AHMSA’s  assets. 

Respondent  argues  that  the 
Department’s  equitywoithiness  analysis 
does  not  account  for  the  effects  of 
hyperinflation.  Accounting  for  this 
hyperinflation  leads  to  the  conclusion 
that  AHMSA  was  actually  a  very  good 
investment  throughout  the  relevant 
period. 

In  support  of  its  argument,  respondent 
first  asserts  that  AHMSA’s  real  rate  of 
return  was  well  above  the  real  rate  of 
interest  in  Mexico  during  the  relevant 
period.  Second,  reroondent  notes  that  in 
periods  of  hyperinflation,  investors 
favor  investments  that  will  protect  them 
against  the  effects  of  inflation.  In  other 
words,  they  tend  to  avoid  investment  in 
financial  assets  and  prefer  investment  in 
companies  with  a  high  proportion  of 
physical  assets — assets  that  appreciate 
in  value  ihster  than  inflation.  Third, 
respondent  argues  that  because  the 
appreciation  of  assets  is  not  reflected  in 
income  statements,  tile  company’s 
retum-on-equity  will  appear  as  less  than 
its  full  value.  Finally,  they  argue  that, 
because  the  value  of  assets  generally 
increases  with  inflation  but  the  value  of 
liabilities  does  not.  AHMSA’s  net  worth 
grew  faster  than  the  value  of  alternative 
investments  during  the  relevant  period. 

DOC  Position:  RMpondents’ 
arguments  concerning  hyperinflation 
are  impersiiasive.  While  it  is  true  that 
during  hyperinflationary  periods 
investors  may  seek  investments  that  will 
protect  them  against  inflation,  these 
types  of  investments  would  more  likely 

liquid  investments  rather  than  an 
unprofitable  steel  company.  Returns  in 
a  hyperinflationary  economy  must  be 
high  in  order  to  attract  investment  and 
compensate  for  the  effects  of 
hyperinflation  throughout  the  economy. 
The  decision  by  a  reasonable  investor 
about  whether  to  invest  in  a  Steel 
company  such  as  AHMSA  would 
certainly  be  based  on  numerous  factors 
other  than  simply  that  company’s  level 
of  physical  assets. 

Respondents  argue  that  hyperinflation 
distorts  the  rate  of  return  on  equity  (net 
eamings/shareholders’  equity)  since  the 
appreciation  of  assets  due  to  inflation  is 
not  reflected  in  the  income  statement. 
AHMSA  further  states  that  the 
Department’s  preliminary 
equityworthiness  analysis  was  flawed 
b^use  it  failed  to  consider  the  effects 
of  inflation  on  AHMSA.  AHMSA  seems 
to  believe  that  the  proper  test  for 
determining  equityworthiness  is  to 
compare  these  ’’real”  rate  of  return  on 


equity  figures  with  the  "real”  Mexican 
interest,  which  it  claims  is  represented 
by  the  Costo  Porcentual  Promedio  (CPP) 
minus  the  rate  of  inflation. 

AHMSA  has  proposed  a  type  of 
comparison  that  is  methodologically 
imsound.  The  CPP  rates  represent  the 
average  cost  of  short  term  ninds  to 
banks  in  Mexico  and  is  not  reflective  of 
rates  being  paid  to  investors  in  Mexico. 

In  addition,  because  equity  investors 
generally  assume  more  risk  than 
creditors,  an  external  benchmark  rate  for 
the  type  of  comparison  suggested  by 
AHMSA  would  have  to  be  significantly 
higher  that  the  CPP.  The  preliminary 
analysis  examined  AHMSA’s  financial 
performance  as  shown  in  its  rate  of 
return,  profitability  figures,  etc.  By 
AHMSA’s  own  admission,  these  figures 
are  reported  "net>of*inflation”  (AlAiSA 
Case  Brief  dated  May  6, 1993,  at  page 
17).  This  is  exactly  the  type  of 
information  a  reasonable  investor  would 
be  interested  in  when  considering 
whether  to  invest  in  a  company.  Even  if 
the  return  on  equity  figures  are  distorted 
in  the  manner  suggest^  by  AHMSA, 
which  it  has  failed  to  quantify  in  any 
meaningful  way,  AHMSA’s  profitability 
in  "real”  terms  was  quite  low  or 
negative  during  the  relevant  years. 

As  an  accounting  matter,  AHMSA’s 
argument  that  because  the  value  of 
assets  generally  increases  with  inflation 
but  the  value  of  liabilities  does  not, 
AHMSA’s  net  worth  grew  foster  thra  the 
value  of  alternative  investments  diiring 
the  relevant  period,  is  vnrong  on  its  face. 
Inflation  favors  borrowers  over 
creditors.  Therefore,  in  a  highly 
inflationary  environment  editors 
require  some  sort  of  premium  to 
compensate  for  the  effects  of  inflation. 
’This  will  cause  the  "value  of  liabilities” 
to  grow  in  line  with  inflation. 

Comment  10  (Mexico):  Respondent 
requests  that  the  Department  adjust  the 
data  used  in  analyzing  AHMSA’s 
equityworthiness  to  reflect  three 
accounting  charges  that  did  not 
represent  real  expenses  to  AHMSA:  (1) 
An  extraordinary  expense  resulting  from 
a  change  in  the  firm’s  method  for 
valuing  its  assets;  (2)  severance  costs  for 
1992  that  were  recorded  as  a  1991 
expense:  and  (3)  a  loss  due  to  a  paper 
transaction  after  privatization. 

DOC  Position:  What  respondents  are 
suggesting  would  amount  to  the 
Department  simply  deducting  items  in 
AHMSA’s  finandd  statements  that 
negatively  affect  the  final  results  and 
leaving  in  only  items  that  have  a 
positive  effect.  It  should  be  noted  that 
there  were  some  years  for  which 
extraordinary  income  was  a  significant 
portion  of  AHMSA’s  overall  net  income. 


Furftej*  n  determining  the 
equitywoithiness  of  a  company,  when 
the  Department  relies  on  financial 
statements  for  its  analysis  it  uses 
financial  statements  prepared  in 
accordance  with  Generally  Accepted 
Accounting  Principals  (GAAP). 
Respondents  are  suggesting  what  would 
amount  to  a  cash  based  accounting 
methodology,  which  is  not  considered 
GAAP. 

Comment  11  (Belgiumj;  Petitioners 
argue  that  at  the  time  Co^erill  and 
Clabecq  received  loans  from  (or  at  the 
direction  of)  government  entities,  they 
were  not  generating  income  sufficient  to 
service  the  interest  on  outstanding  debt 
and  were  uncieditworthy.  With  respect 
to  Clabecq,  petitioners  note  that  the 
Department  correctly  determined  that 
this  company  was  uncreditworthy 
through  1989  (and  should  have  found  it 
uncr^twoithy  in  1990  and  1991  as 
well). 

DOC  Position:  We  found  that 
petitioners’  allegations  were  sufficiently 
well  document^  to  justify  an 
investigation  of  Cockerill’s 
uncreditworthiness.  Because  Cockerill 
foiled  to  respond  to  our  CVD 
questionnaire,  we  are  finding  the 
company  to  be  uncreditworthy  from 
1982  to  1989  based  on  the  best 
information  available,  which  is  the 
documentation  supplied  in  the  petition. 
We  note  that,  for  purposes  of  these 
investigations,  we  have  incorporated 
our  finding  in  the  1982  investigations 
that  Cockerill  was  imcreditwo^y 
during  the  period  1978  to  1981. 

We  did  not  find  Qabecq  to  be 
uncreditworthy  in  1990  and  1991 
because  in  the  three-year  periods 
preceding  each  of  these  years,  Clabecq 
showed  considerable  improvement  in 
its  net  profits  and  its  ability  to  meet  its 
costs  and  fixed  financial  obligations. 

Comment  12  (Belgium):  Several  loans 
with  both  private  and  government  bank 
participation  were  received  by  CUabecq 
prior  to  1982  and  were  resch^uled  in 
1986  into  two  "pooled”  loans.  One  of 
the  pooled  loans  was  subscribed  by  the 
government  banks,  the  second,  by  the 
private  banks.  Petitioners  claim  that  the 
pooled  loan  subscribed  by  the  private 
banks  and  dted  by  Clabecq  as  evidence 
of  its  creditworthiness  was  not  a  private 
sector  loan.  As  was  made  clear  at 
verification,  Qabecq  did  not  receive  a 
new  loan  in  1986,  but  only  a 
rescheduling  of  earlier  countervailable 
loans. 

Under  these  circumstances  petitioners 
argue  that  the  rescheduling  of  these 
loans  does  not  constitute  evidence  of 
CUabecq’s  creditworthiness.  Moreover, 
when  the  original  private  bank  loans 
were  made  to  Clabecq  they  benefitted 
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from  State  participation.  The  ^ 
Department  found  in  1982  that  private 
bank  funds  channeled  through  state 
banks  benefitted  frnm  the  state 
guarantee. 

Clabecq  argues  that  the  Department 
incorrectly  determined  that  Clabecq  was 
uncreditworthy  through  1989.  Such  a 
determination  is  inconsistent  with  the 
Department’s  Proposed  Regulations  and 
does  not  take  into  account  all  relevant 
financial  and  valuation  information 
regarding  Clabecq.  The  Proposed 
Regulations  state  that,  normally,  receipt 
by  a  firm  of  comparable  long-term 
commercial  loans,  provided  without  a 
government  guarantee,  shall  indicate 
creditworthiness.  Further,  Clabecq 
claims  that  it  received  a  private  sector 
loan.  In  1986,  several  of  Clabecq’s  loans 
were  pooled  into  two.  The  terms  and 
rescheduling  of  one  of  these  loans  were 
negotiated  with  private  banks  without 
the  Government  of  Belgium  (GOB)  or  a 
loan  guarantee  from  the  GOB.  Thus, 
Clab^q  received  comparable  long-term 
commercial  bank  financing  in  1986. 
Under  the  Proposed  Regulations,  this  is 
dispositive  evidence  that  Clabecq  was 
creditworthy  at  this  time. 

DOC  Position:  We  agree  with 
petitioners.  At  verification,  we  found 
that  bank  statements  and  company 
records  continued  to  reflect  payment  of 
principal  and  interest  on  the  original 
loans.  The  only  change  was  effected  by 
the  1986  rescheduling  after  an  extension 
of  the  original  repayment  periods. 

Moreover,  the  pooling  of  these  loans 
appears  to  have  been  essentially  an 
accounting  exercise,  which  regrouped 
the  outstanding  loan  funds  into  a 
government-bank  pool  and  a  private- 
bank  pool.  We  found  no  evidence  of 
substantive  independent  negotiating  by 
the  private  banks  that  would  lead  us  to 
consider  the  pooled  loan  as  a  new  loan. 

Therefore,  we  have  concluded  that 
Clabecq  did  not  receive  private, 
commercial  financing  as  a  result  of  this 
transaction.  Thus,  we  do  not  consider 
the  pooled  lo£m  relevant  to  our 
creditworthiness  analysis. 

Comment  13  (Belgium):  Clabecq 
claims  that  an  independent  financial 
study  of  Clabecq  forecast  the  company’s 
return  to  profitability.  'This  1984/1985 
study  determined  that  after  undertaking 
certain  restructuring  actions,  Clabecq 
would  return  to  profitability.  The 
company  did  turn  aroimd,  as  was 
reflected  in  Clabecq’s  publicly  traded 
share  price  which  increased  more  than 
quintuple  by  1989. 

Petitioners  claim  that  certain  1984/ 
1985  studies  which  predicted  that 
Clabecq  had  a  healthy  financial  future 
cannot  serve  as  an  indication  of  the 
company’s  creditworthiness.  These 


studies  were  premised  on  Clabecq’s 
undertaking  certain  restructuring 
measures.  However,  potential  creditors 
would  have  had  no  certainty  that 
Clabecq  would  actually  undertake  the 
necessary  restructuring.  In  fact, 
historically,  such  restructuring  in 
Europe  has  been  accomplished  by  new 
government  subsidies.  The  possibility  of 
new  subsidies  can  not  be  said  to  make 
a  firm  creditworthy. 

DOC  Position:  During  the  government 
verification,  we  received  the  last  two 
pages  of  a  lengthy  independent  study  of 
Forge  Clabecq,  which  predicted  a 
healthy  financial  future  for  the 
company.  During  the  Clabecq 
verification,  we  received  the  comments 
of  Clabecq’s  outside  auditor  on  the 
independent  study.  Translations  were 
not  provided  for  these  documents.  Nor 
has  Clabecq  provided  the  substance  of 
these  reports  in  its  responses.  Therefore, 
we  are  unable  to  rely  on  these  reports 
in  making  a  creditworthiness 
determination  for  Clabecq. 

Instead,  we  have  analyzed  the 
company’s  creditworthiness  as  reflected 
in  its  annual  reports  over  this  period. 
This  analysis  shows  that  the  company 
was  not  meeting  costs  and  fixed 
financial  obligations. 

Comment  14  (Be/giumj:  Petitioners 
argue  that  there  is  sufficient  information 
on  the  record  to  justify  findings  of 
uncreditworthiness  and 
une^quityworthiness  for  Sidmar  as  well. 

Sidmar  contends  that  petitioners’ 
allegations  concerning  Sidmar’s 
creditworthiness  and  equityworthiness 
are  incorrect.  Sidmar  notes  that  the 
Department  determined  at  initiation  that 
it  was  creditworthy  and  equityworthy. 
Further,  any  new  allegation  contained 
in  a  case  brief  is  untimely.  According  to 
the  Department’s  regulations  at  19  CFR 
355.31(c),  the  Secretary  will  not 
consider  any  subsidy  allegation 
submitted  later  than  40  days  prior  to  the 
scheduled  date  of  the  preliminary 
determination. 

DOC  Position:  Evidence  on  the  record 
shows  that  in  the  three  years  prior  to 
1984,  when  Sidmar’s  debt  was 
converted  to  equity,  the  company 
realized  improving  rates  of  return  on 
both  equity  and  return  on  investment. 
Profits  also  improved  during  this 
period.  Additionally,  the  company  was 
also  generating  sufficient  revenue  to 
meet  its  costs  and  fixed  financial 
obligations.  In  view  of  this  performance, 
the  Department  determined  not  to 
initiate  on  petitioners’ 
uncreditworthiness  and 
unequityworthiness  allegations. 
Information  supplied  in  the  case  brief 
on  these  allegations  was  essentially  the 
same  as  that  supplied  in  the  petition.  A 


small  portion  of  the  information  in  the 
case  brief  was  new  information,  which 
we  regarded  as  untimely.  Therefore,  we 
must  affirm  our  determination  at 
initiation  that  the  petition  did  not 
provide  good  cause  to  initiate  an 
investigation  of  Sidmar’s 
unequityworthiness  or 
uncreditworthiness. 

Comment  15  (Belgium):  According  to 
Clabecq.  its  performance  indicates  that 
the  firm  was  creditworthy  from  at  least 
1985.  Clabecq  earned  profits  in  five  of 
the  six  years  nom  1985  through  1990.  It 
also  paid  dividends  in  1989  and  1990. 

Its  times  interest  earned  ratios  in  1988, 

1989,  and  1990  were  healthy  and,  with 
the  exception  of  one  year,  working 
capital  has  exceeded  Belgian  Francs 
(BF)  1  billion  since  1984.  Cash  flow  has 
been  positive  since  1986,  increasing 
from  BF  125  million  in  1986  to  BF  1.34 
billion  in  1989  and  BF  2.8  billion  in 

1990. 

DOC  Position:  In  accordance  with 
section  355.44(b)(6)  of  the  Proposed 
Regulations,  the  Department  considers  a 
company’s  performance  in  the  three 
years  prior  to  the  year  in  which  a  loan 
agreement  was  reached  in  determining 
the  company’s  creditworthiness.  The 
loan  was  made  in  1989. 

Although  Clabecq’s  performance 
improved  in  1988,  the  improvement  was 
not  sufficient  to  offset  its  weak 
performance  in  1986  and  1987. 
Therefore,  we  determined  the  company 
to  be  uncreditworthy  through  1989, 
based  on  our  analysis  of  prior  years 
including  the  three-year  period  from 
1986  through  1988.  Improved 
performance  cited  by  Clabecq  in  1989 
and  1990  was  not  considered  in  our 
determination  because  the  Proposed 
Regulations  specify  that  an  analysis  be 
done  of  the  three-year  period  prior  to 
the  year  of  the  loan  agreement,  not  the 
year  of  the  agreement  or  subsequent 
years. 

Comment  16  (Belgium):  Under  the 
creditworthiness  test  used  by  the 
Department  in  1982,  Clabecq  claims  that 
it  would  be  found  creditworthy.  In 
addition.  Clabecq  claims  that  its 
substantial  real  estate  holding  must  be 
taken  into  consideration  in  evaluating 
creditworthiness. 

DOC  Position:  The  Department  has 
modified  the  creditworthiness  standards 
used  in  1982  and  currently  applies  the 
test  outlined  in  §  355.44(b)(6)  of  the 
Proposed  Regulations.  Under  the 
current  standards,  we  found  Clabecq  to 
be  uncreditworthy.  Regarding  Clabecq’s 
real  estate  holdings,  we  note  that  these 
are  included  as  assets  in  Clabecq’s 
financial  statements  and  we  have  taken 
them  into  account  in  our  analysis  of 
these  statements.  We  note  also  that 
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these  assets  cannot  be  considered  a  part 
of  the  company’s  cash  flow,  because 
they  may  not  b«  readily  convertible  to 
cash. 

Comment  17  (Belgium):  Clabecq  notes 
that  the  Department  may  have 
commenced  the  three  year  retrospective 
analysis  called  for  in  the  Proposed 
Regulations  on  uncreditworthiness 
determinations  in  the  wrong  year. 

DOC  Position:  We  commenced  oxir 
analysis  in  the  three  years  preceding 
1982  and  concluded  it  in  the  three  years 
preceding  1989.  This  approach  is  in 
accordance  with  $  355.44(b)(6)  of  the 
Proposed  Regulations  which  require 
that  we  consider  the  three-year  period 
immediately  preceding  the  year  in 
which  the  loan  agreement  was  made. 

D.  Consideration  of  "Inside"  Versus 
"Outside"  Investor  Standards  Issue 

The  issue  discussed  in  this  subsection 
is  whether  special  consideration  should 
be  given  to  a  government’s  position  as 
an  existing  shareholder  (an  ’’inside” 
investor,  or  owner-investor)  when 
determining  whether  a  government 
equity  infusion  into  a  firm  has  been 
provided  on  terms  inconsistent  with 
commercial  considerations. 

Discussion 

As  described  in  the  subsection  above, 
in  determining  whether  a  government 
equity  infusion  into  a  firm  has  been 
provided  on  terms  inconsistent  with 
commercial  considerations,  the 
Department  must  evaluate  whether  the 
firm  is  ’’equityworthy”  in  those 
situations  where  there  is  no  appropriate 
market-determined  share  price  to  serve 
as  a  benchmark.  According  to  the 
Department’s  Proposed  Regulations,  ”(a] 
firm  is  equit)rworthy  *  *  *  if  the 
Secretary  determines  that,  fi-om  the 
perspective  of  a  reasonable  private 
investor  examining  the  firm  at  the  time 
the  government  equity  infusion  was 
made,  the  firm  showed  an  ability  to 
generate  a  reasonable  rate  of  return 
within  a  reasonable  period  of  time.”  See 
§  355.44(e)(2)  of  the  Proposed 
Regulations. 

hi  assessing  what  the  ’’perspective  of 
a  reasonable  private  investor”  would  be, 
parties  to  these  proceedings  have 
disagreed  over  whether  it  is  possible 
and  appropriate  for  the  Department  to 
attempt  to  distinguish  between  the 
perspective  of  an  investor  who  already 
has  an  ownership  stake  in  the  firm  (an 
’’inside”  investor)  and  the  perspective 
of  an  investor  who  does  not  (an 
’’outside”  investor).  Respondents 
maintain  that,  in  some  situations,  an 
inside  investor’s  decision  to  invest  may 
reasonably  reflect  a  desire  to  reduce  or 
forestall  an  expected  loss  rather  than  to 


increase  income.  For  example,  where 
the  efiect  of  the  investment  would  be  to 
reduce  the  losses  by  an  amount  greater 
than  the  amount  of  the  investment,  the 
inside  investor  would  be  acting  to 
maximize  the  value  of  its  existing  stake 
in  the  company.  Alternatively,  if  an 
additional  investment  by  the  inside 
investor  would  save  the  firm  from 
insolvency,  the  reasonable  rate  of  return 
on  the  additional  investment  would 
equate  to  the  entire  value  of  the 
company,  i.e.,  the  difference  between 
zero  and  the  company’s  current  value. 
Moreover,  in  assessing  the 
reasonableness  of  a  government 
investment,  respondents  insist  that  the 
Department  must  consider  how  the 
returns  on  that  investment  will  be 
shared.  In  those  situations  where  the 
government  is  the  sole  or  predominant 
owner  of  the  firm,  the  return  on  any 
single  investment  would  necessarily  be 
greater  than  it  would  be  for  a  new 
outside  investor,  which  would  have  to 
share  the  return  with  other  shareholders 
holding  a  claim  on  the  firm’s  assets. 

Beyond  these  behavioral  and 
motivational  considerations, 
respondents  also  contend  that  the  inside 
investor  is  more  advantageously 
situated  than  the  outside  investor 
because  it  is  likely  to  have  access  to 
better  information  concerning  the  firm’s 
investment  plans,  the  firm’s  past 
problems  and  the  measures  taken  to 
correct  them,  and  the  firm’s  prospects 
for  future  profitability.  At  the  same 
time,  respondents  submit  that  for  any 
given  investment,  an  outside  investor 
may  demand  a  higher  return  than  would 
an  inside  investor  for  the  simple  reason 
that  the  information  known  to  the 
outside  investor  is  less  perfect  and, 
consequently,  the  outside  investor  is  apt 
to  perceive  the  investment  as  being 
more  of  a  risk  than  it  really  is. 

Petitioners  contend,  in  contrast,  that 
the  Department  has  consistently  and 
correctly  held  that  all  commercially 
viable  investment  decisions  are  made  at 
the  margin,  and  relate  solely  to  the 
marginal  discounted  net  present  value 
of  the  investment  options  being 
considered.  (See  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Certain  Carbon  Steel  Products 
from  Brazil,  52  FR  829  (January  9, 1987) 
and  Final  Affirmative  Countervailing 
Duty  Determination:  Steel  Wheels  from 
Brazil.  54  FR  15523  (April  18. 1989)  _ 

(Steel  Wheels  from  Brazil).)  Regardless 
of  whether  the  investor  is  or  is  not  an 
inside  investor,  if  the  discounted  net 
present  value  of  the  expected  return 
from  an  investment  is  greater  than  that 
which  would  be  earned  from  the 
alternative  benchmark  investment,  the 
investment  will  be  made.  If,  on  the  other 


hand,  the  discoimted  net  present  value 
of  the  investment’s  expected  return  is 
less  than  that  which  would  be  earned  on 
the  alternative  benchmark  investment, 
the  investment  will  not  be  made.  In 
light  of  this,  petitioners  assert  that  it  is 
illogical  to  claim  either  that  inside 
investors  care  less  about  making  or 
losing  money  than  do  outside  investors, 
or  that  any  given  investment  will  yield 
a  different  retiim  depending  upon 
whether  it  is  made  by  an  inside  or  an 
outside  investor. 

In  past  cases,  when  presented  with 
analogous  facts  and  arguments,  the 
Department  has  expressed  the  view  that 
the  perspectives  of  inside  and  outside 
investors  cannot  legitimately  be 
distinguished.  (See,  e.g..  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Stainless  Steel  Plate  from  the 
United  Kingdom,  51  FR  44656 
(December  11. 1986)  (Stainless  Plate). 
Most  recently,  in  Certain  Hot  Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom,  58 
FR  6237  (January  27, 1993)  (U.K. 
Bismuth),  the  Department  stated; 

We  believe  that,  in  general,  both  inside  and 
outside  investors  make  investment  decisions 
at  the  margin.  As  we  stated  in  Steel  Wheels 
from  Brazil,  ”a  rational  investor  does  not  let 
the  value  of  past  investments  affect  present 
or  future  investment  decisions.  The  decision 
to  invest  is  only  dependent  on  the  marginal 
return  expected  from  each  additional  equity 
infusion. 

We  continue  to  hold  the  view  that  it 
would  be  inappropriate,  if  not 
impossible,  to  fashion  a  unique  inside 
investor  standard  as  a  variation  of  the 
Department’s  reasonable  private 
investor  standard.  The  Department 
employs  the  reasonable  private  investor 
standard  merely  as  a  tool  for 
determining  whether  a  given  equity 
investment  is  or  is  not  consistent  with 
commercial  considerations.  Any 
exploration  of  alternative  or 
supplemental  motivations  or  interests 
on  the  part  of  the  investor  runs  the  risk 
of  leading  our  analysis  away  fi-om  its 
intended  objective — i.e.,  to  determine  if 
a  particular  investment  reflected  a 
rational  assessment  of  whether  a 
reasonable  return  on  that  investment 
would  be  generated  in  a  reasonable 
period  of  time.  From  the  perspective  of 
the  recipient  firm,  it  is  the  viability  of 
the  investment  itself  which  dictates 
whether  or  not  a  subsidy  will  be 
conveyed.  The  fact  that  an  inside 
investor  may  be  influenced  by  other 
considerations  extending  beyond  the 
attractiveness  of  the  particular 
investment  in  question  cannot  be 
permitted  to  determine  whether  or  not 
a  subsidy  arises  out  of  that  new 
investment. 
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Consequently,  the  absence  or 
presence  of  previous  investments,  and 
the  status  of  those  investments  in  terms 
of  whether  they  have  generated  profits 
or  losses,  are  extraneous  considerations 
when  looking  at  the  equityworthiness  of 
a  potential  additional  investment  in  a 
fi^.  As  petitioners  point  out,  the 
irrelevance  of  past  investments  and 
“continuing  obligations”  to  current 
investment  decisions  has  been 
recognized  by  the  CIT  in  (BSC  U).  In  that 
case,  the  Court  acknowledged  that  while 
it  may  make  sense  for  an  owner  acting 
as  a  manager  to  want  to  continue  to 
operate  a  loss-making  operation  so  long 
as  variable  costs  are  covered,  any 
investor  acting  according  to 
economically  rational  considerations 
will  only  look  to  whether  the  expected 
returns  from  any  new  investment  in 
such  operations  will  exceed  expected 
returns  from  the  next  best  alternative 
investment.  As  the  Department  itself 
stated  in  Stainless  Plate,  “The  tests  that 
BSC  proposes  as  a  measmre  of 
equityworthiness  may  be  \iseful  tools  for 
corporate  management  in  deciding  how 
long  to  operate  a  loss-inciirring 
company,  or  in  evaluating  proposed 
projects,  but  they  are  not  relevant  to  the 
‘reasonable  investor*  test*’ 

Finally,  with  respect  to  whether  the 
issue  of  access  to  “inside  information” 
should  cause  the  Department  to  assign 
some  credence  to  inside  investor 
arguments,  it  is  essential  to  recognize 
that  the  Department  must  render  its 
equityworthiness  determinations  on  the 
b^is  of  objective  and  verifiable 
evidence.  The  argument  that  an  inside 
investor  may  have  a  greater  appreciation 
of  the  woridngs  of  the  firm  does  not 
provide  the  Department  with  a  reliable 
means  of  distinguishing  between  those 
inside  investor  motivations  that  may  be 
commercially  based  and  those  that  are 
not.  If  there  is  substantial,  verifiable 
evidence  derived  from  an  analysis  of 
financial  ratios,  recent  historic^  rates  of 
return  and/or  any  bona  fide  market 
studies  or  economic  forecasts  that  an 
investment  could  not  be  expected  to 
generate  a  reasonable  rate  of  return  in  a 
reasonable  time  period,  it  is  difficult  to 
imagine  how  knowledge  of  allegedly 
“inside  information”  could  be  of 
sufficient  weight  to  offset  such 
contradictory  evidence. 

Comment  1:  Respondents  argue  that 
creditors  or  holders  of  existing  equity 
interests  often  have  commercially 
reasonable  bases  for  converting  their 
“holdings”  into  equity  even  though  a 
new  investment  by  a  purely  outside 
investor  may  not  ^  warranted. 
Respondents  posit  that  changes  in  the 
financial  leverage  of  a  firm  can  affect  its 
value  and,  considering  the  impact  of 


corporate  taxes  and  bankruptcy  costs, 
there  is  an  optimal  debt/equity  ratio  that 
will  maximize  the  value  ot  a  firm. 
Therefore,  to  properly  evaluate  the 
reasonableness  of  a  conversion  or 
reclassification  of  holdings  (as  opposed 
to  a  new  equity  investment), 
respondents  submit  that  the  Department 
must  evaluate  the  effect  of  such  a 
conversion  on  the  value  of  the  company 
as  a  whole. 

In  this  regard,  despite  the 
Department’s  assertions  that  it  makes  no 
distinctions  between  the  perspectives  of 
inside  and  outside  investors  in  judging 
equityworthiness,  respondents  contend 
that  even  the  Department  has 
acknowledged  than  an  outside  investor 
and  an  investor  with  an  existing  stake 
in  the  company  may  have  good  reason 
to  behave  mfferently.  Thus,  in 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Fresh  Atlantic 
Groundfish  frnm  Canada,  51  FR 1010 
(January  9, 1986),  respondents  state  that 
the  Department  recognized  that  existing 
and  new  investors  have  different  criteria 
for  investing  by  refusing  to  accept  tbe 
exchange  of  debt  for  equity  by  a  private 
inside  investor  as  a  measure  of  the 
reasonableness  of  an  initial  equity 
infusion  by  the  government  into  several 
m^or  fish  harvesters. 

DOC  Position:  Although  we  agree  that 
we  have  found  that  creditors  may  have 
special  reasons  for  investing  in  firms 
which  are  indebted  to  them,  this  has  no 
bearing  on  the  Department’s  “reasonable 
investor”  standard.  Respondents’ 
reliance  on  Groundfish  is,  therefore, 
misplaced.  In  that  case,  the  Department 
found  it  inappropriate  to  use  the 
motivations  of  a  creditor  exchanging 
debt  for  eqmtv  as  a  gauge  for 
determining  the  reasonableness  of  an 
investor’s  infusion.  In  Grmmdfish,  as 
well  as  in  these  steel  investigations,  the 
Department  has  based  its 
equityworthiness  determinations  on  the 
commercial  soimdness  of  the  equity 
investment  itself. 

A  determination  of  equityworthiness 
cannot  be  measiired  by,  nor  equated 
with,  the  decision  of  a  creditor 
exchanging  its  debt  for  an  equity 
position  in  a  company  in  order  to 
improve  its  chances  for  recouping 
money  already  loaned  to  that  enterprise. 
Nor  can  it  be  based  on  whether  an 
optimal  debt  to  equity  ratio  can  be 
achieved  through  the  conversion  of 
debt.  These  may  both  be  important 
commercial  considerations,  but  they  are 
considerations  that  relate  to  interests 
distinct  frnm  the  viability  of  any  given 
investment.  The  Department  is 
fundamentally  concerned  with  whether 
it  would  have  been  reasonable  for  a 
private  investor  to  invest  money  in  the 


company  in  question.  Such  an 
examination  must  take  place  each  time' 
an  investment  occurs,  whether  it  is  an 
investment  with  “new”  money  or  a 
conversion  of  previous  debt  to  equity. 
However,  in  either  circumstance,  the 
proper  focus  of  the  Department’s 
analysis  is  whether  the  individual 
investment,  taken  alone,  made  soxmd 
commercial  sense. 

Comment  2:  Respondents  submit  that 
the  Department  ignores  the  commercial 
relevance  of  transaction  costs  when  it 
claims  that  the  perspectives  of  inside 
and  outside  investors  are  identical.  If 
the  transaction  costs  associated  with 
selling  or  buying  the  company  in 
question  are  significant,  an  inside 
investor  faced  with  an  equally  attractive 
investment  option  (that  is  also  available 
to  an  outside  investor)  will  always 
choose  to  invest  in  the  company  in 
which  it  has  an  existing  stake,  whereas 
the  outside  investor  would  choose  the 
alternative  investment  if  the  transaction 
costs  related  to  that  investment  were 
lower. 

DOC  Position:  While  transaction  costs 
may  vary  frnm  investment  to 
investment,  no  information  exists  on  the 
record  to  indicate  that  these  costs  are  of 
such  a  magnitude  as  to  dissuade  a 
reasonable  investor  from  taking 
advantage  of  an  otherwise  attractive 
investment  opportunity.  Thus,  it  would 
be  inappropriate  to  ba^  a  determination 
of  equityworthiness  on  such 
speculative,  if  not  marginal,  differences 
in  external  costs. 

D.  Publicly  Traded  Shares 
Issue 

In  section  355.44(e)(l)(i)  of  the 
Proposed  Regulations,  the  Department 
states  that  the  provision  of  equity  by  a 
government  to  a  firm  confers  a 
covmtervailable  benefit  to  the  extent 
that: 

the  market-detennined  price  for  equity 
purchased  directly  from  the  firm  is  less  than 
the  price  paid  by  the  foreign  government  for 
the  same  form  of  equity  purchased  directly 
from  the  firm. 

Although  the  Proposed  Regulations  do 
not  speak  diref:tly  to  the  applicability  of 
a  share  price  determined  in  the 
secondary  market  as  a  benchmark, 
section  35S.44(e)(l)(ii)  does  indicate 
that  one  is  to  proceed  to  an 
equityworthiness  call  only  when  “there 
is  no  market-determined  price.”  In  past 
cases,  the  Department  has  resorted  to 
the  use  of  secondary  market  share  prices 
as  a  benchmark  in  instances  where 
private  investors  did  not  purchase  new 
shares  from  the  firm  at  the  same  time 
they  were  issued  to  the  government. 
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While  acknowledging  the  intuitive 
appeal  of  comparing  the  government’s 
investment  to  a  secondary  market  price, 
petitioners  argue  that  such  an  approach 
is  flawed  for  several  reasons.  First,  not 
every  publicly  traded  company  can  raise 
new  equity  capital.  Second,  unlike  a 
market  price  for  new  shares,  which 
exclusively  reflects  a  company’s  future 
prospects,  the  market  price  of  existing 
shares  reflects  the  overall  worth  of  the 
firm.  Finally,  such  an  approach  could 
lead  to  the  anomalous  situation  in 
which  government  investments  in 
companies  with  the  same  poor  financial 
situation  could  be  treated  differently.  In 
one  case,  the  Department  would  forego 
an  equityworthy  analysis  of  the 
company  and  ^d  the  government’s 
equity  infusion  not  coimtervailable  as 
long  as  the  per  share  price  paid  by  the 
government  equals  the  share  price 
traded  on  the  stock  market.  In  the  other 
case,  the  Department  would  conduct  an 
equityworthy  analysis  of  the  company 
and  countervail  the  full  amount  of  the 
government’s  equity  infusion  if  the 
company  was  determined  to  be 
unequityworthy. 

Therefore,  petitioners  argue,  the 
Department  should  abandon  its  current 
practice  and  always  apply  an 
equityworthiness  test  in  those  situations 
where  new  shares  are  being  purchased 
by  a  private  buyer  at  the  same  time.  If 
the  company  is  irnequityworthy,  the 
Department  should  then  coimtervail  the 
full  amoimt  of  the  equity  infusion  as  a 
grant. 

Discussion 

The  Department  is  not  persuaded  that 
it  should  abandon  its  practice  of 
comparing  the  price  paid  by  the 
government  to  the  market-determined 
share  price  in  the  secondary  market 
when  such  publicly  traded  shares  are 
the  only  maricet-determined  benchmark 
available.  Although  section 
355.44(e)(l)(i)  of  the  Proposed 
Regulations  does  not  specifically 
address  the  applicability  of  secondary 
market  share  prices,  bo^  the  preamble 
to  these  regulations  and  the  1984 
Subsidies  Appendix  lend  support  to  the 
belief  that  the  Department  has  always 
preferred  using  the  share  price  in  the 
secondary  market  over  resorting  to  the 
equityworthy  test.  As  stated  in  the 
Subsidies  Appendix: 

If  the  govenunent  buys  shares  directly  from 
the  company  (either  a  new  issue  or  corporate 
treasiiry  sto^)  and  similar  shares  are  traded 
in  a  m^et,  a  subsidy  arises  if  the 
government  pays  more  than  the  prevailing 
market  price.  We  strongly  prefer  to  measure 
the  subsidy  by  reference  to  market  price.  This 
price,  we  telieve,  rightly  incorporates  private 


investors’  perceptions  of  the  company's 
future  earning  potential  and  worth. 

The  preamble  to  the  Proposed 
Regulations  states  that  Paragraph  (e)  is 
intended  to  codify  existing  practice 
(which  the  Department  had  previously 
outlined  in  the  Subsidies  Appendix). 

The  preamble  further  states  that  the 
Department  should  determine  the 
coimtervailability  of  a  government 
equity  infusion  based  on  an 
equityworthiness  determination  “if 
there  is  no  market-determined  price  for 
a  firm’s  shares  (e.g.,  the  firm’s  shares  are 
not  publicly  traded).’’  See  Proposed 
Regulations.  This  indicates  that,  only  in 
the  absence  of  market-determined 
benchmarks,  would  the  Department  turn 
to  the  equityworthiness  test. 

Indeed,  there  are  valid  reasons 
underlying  the  Department’s  preference 
to  measure  the  countervailability  of 
government  equity  infusions  by 
reference  to  the  share  price  in  the 
secondary  market  rather  than  an 
equityworthiness  analysis.  As  a  starting 
point,  we  can  assume  that  an  investor 
buys  a  share  or  interest  in  a  business 
because  of  the  returns  he  or  she 
anticipates  receiving.  The  price  the 
investor  is  willing  to  pay  for  the  share 
is  the  present  value  of  the  income 
stream  discounted  at  some  rate  r.  The 
rate  of  discount  is  logically  the  rate  of 
return  the  investor  could  earn  by 
investing  in  the  shares  of  another 
company  subject  to  the  same  risk  as  the 
shares  under  consideration.  In  other 
words,  r  is  the  opportunity  cost  of 
equity  capital.  'Ihe  concepts  of  expected 
dollar  returns  and  the  rate  at  which  they 
cue  discounted  provide  the  means  for 
arriving  at  a  valuation  of  an  interest  in 
a  business  venture. 

Thus,  the  secondary  market  not  only 
provides  a  market-determined  price  for 
the  outstanding  shares  in  the  company, 
it  also  provides  a  market  reference  point 
for  the  value  of  new  shares.  As  long  as 
the  market  price  benchmark  at  the  time 
of  the  infusion  has  not  been  shown  to 
be  deficient  or  tainted  (e.g.,  if  the 
volume  of  traded  shares  is  too  low  to 
provide  an  accurate  market  price  or 
prior  knowledge  of  an  impending 
infusion  has  affected  the  share  price  by 
the  time  of  infusion),  a  government 
equity  infusion  must  be  determined  to 
be  made  on  an  equit3rworthy  basis 
whenever  the  government  purchases 
shares  at  this  price. 

As  to  petitioners’  final  point,  it  cannot 
be  deni^  that  government  equity 
infusions  to  two  firms,  ostensibly  with 
the  same  financial  situation,  could  be 
treated  differently  depending  upon  the 
existence  of  publicly  traded  shares  at 
the  time  of  the  infusion.  However,  this 


argument  is  in  no  way  compelling.  The 
possibility  of  different  treatment  exists 
any  time  the  facts  at  hand  compel  the 
Department  to  turn  away  from  its 
preferred  benchmark  in  one  case  and 
not  in  another.  The  Department  cannot 
impose  a  less  accurate  oenchmark  in  the 
latter  case  as  a  matter  of  “fairness’’  to 
the  company  in  the  former. 

Comment  1:  Petitioners  argue  that  the 
Department’s  methodology  for 
examining  equity  infusions  into 
companies  with  publicly  traded  stock  is 
not  reasonable.  First,  they  contend  that 
not  every  publicly  traded  company  can 
raise  fresh  capital,  as  the  Department’s 
current  methodology  implies.  While 
there  is  always  a  market  for  outstanding 
shares,  there  may  be  no  market  for  new 
shares.  Petitioners  assert  that  if  it  were 
not  true  that  publicly  traded  shares 
connoted  the  availability  of  additional 
equity,  then  bankrupt  companies  with 
traded  shares  would  not  exist. 

Second,  petitioners  contend  that, 
under  the  current  methodology,  the 
Department  is  in  essence  stating  that 
any  company  that  has  positive  value 
(and,  therefore,  its  shares  have  positive 
value)  is  equityworthy.  They  argue  that 
the  existence  of  publicly  traded  shares 
merely  implies  that  those  shares  have 
value,  which  means  nothing  more  than 
the  company  is  not  worthless.  Thus,  if 
the  Department’s  treatment  of  equity 
into  companies  with  publicly  traded 
shares  were  correct,  the  Department’s 
equit)rworthiness  test  would  be 
simple — if  a  company’s  value  is  greater 
than  zero,  it  would  be  equitywoi^y. 

Therefore,  petitioners  assert  that  to 
decide  whether  a  subsidy  has  been 
conferred,  the  Department  should 
perform  an  equityworthiness  test.  This 
will  determine  if  the  company  could 
have  raised  equity  capital.  If  ^e 
company  is  found  to  be 
unequit3rworthy,  then  the  capital 
provided  has  the  same  material  effect  as 
a  grant. 

Respondents  contend  that  |}etitioners’ 
arguments  rest  on  the  question  of 
whether  the  investment  would  have 
occurred  without  government 
intervention.  'They  assert,  however,  that 
government  intervention  is  not  the  key 
to  the  “commercial  considerations’’ 
standard.  A  publicly  traded  share  price 
represents  a  minimum  value  for  a 
company’s  shares.  W'here  the 
government  acquires  a  company’s  stock 
at  the  price  observed  by  private 
investors  in  the  marketplace, 
respondents  argue  that  it  is,  by 
definition,  acting  consistently  with 
commercial  considerations. 

Further,  respondents  contend  that  the 
Department’s  Proposed  Regulations 
support  their  findings.  Section 
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355.44(e)(l)(ii),  in  disoissing  the 
treatment  of  equity  infusions  in 
companies  that  are  not  equityworthy, 
begins  by  reserving  such  treatment  to 
situations  ^ere  “there  is  no  market* 
determined  price  *  *  *’*  Therefore, 
petitioners’  suggested  approach  is 
contrary  to  law  and  Departmental 
practice. 

DOC  Position:  As  explained  above, 
the  Department  considers  the  market- 
determined  price  in  the  secondary 
market  at  the  time  of  the  infusion  to  be 
an  accurate  and  preferred  benchmark  for 
measiuing  the  countervailable  benefit  of 
a  government  equity  infusion  when  new 
shares  are  not  being  purchased  by  a 
private  buyer  at  the  same  time.  Tlie 
equityworthiness  test  is  only  a 
substitute  for  this  standard  analysis  in 
cases  where  no  market  price  benchmark 
exists  or  where  such  a  benchmark  has 
been  shown  to  be  deficient,  tainted  or 
distorted. 

Petitioners’  contention  that  the  use  of 
the  secondary  share  price  as  a 
benchmark  essentially  transforms  our 
equityworthiness  analysis  into  a  mere 
determination  of  whether  a  company’s 
value  is  greater  than  zero  is  incorrect. 
When  comparing  the  share  price  paid  by 
the  government  to  the  share  price  in  the 
secondary  market,  we  are  determining 
whether  the  government  bestowed  a 
countervailable  benefit  to  a  company  by 
paying  more  for  the  company’s  shares 
than  their  market-determined  worth.  In 
cases  where  this  comparison  cannot  be 
done  because  no  market-determined 
price  exists,  we  look  to  the 
equityworthiness  test  as  an  alternative 
means  of  measurement.  That  the  entire 
amount  of  the  infusion  is 
coimtervailable,  once  we  have 
determined  a  firm  to  be 
imequityworthy,  is  based  upon  the 
absence  of  a  market-determined  share 
price  benchmark  and  our  finding  that  no 
reasonable  investor  would  have 
invested  in  the  company.  As  long  as  a 
company’s  shares  are  being  trad^  in 
the  secondary  market,  we  obviously 
cannot  reach  such  a  conclusion. 
Reasonable  investors  are  investing  in 
the  company,  albeit  only  at  a  certain 
price. 

Petitioners’  comment  regarding 
bankrupt  companies  is  not  on  point. 
None  of  the  companies  under 
investigation  were  in  receivership. 

Comment  2:  If  the  Department 
adheres  to  its  current  methodology, 
petitioners  argue  that,  at  the  very  least, 
the  Department  should  attempt  to 
accoimt  for  the  dilution  effect  of  the 
additional  government-purchased 
shares  on  the  value  of  each  outstanding 
share. 


DOC  Position:  We  disagree.  The 
market  price  after  the  infiision  is  not  an 
accurate  reflection  of  the  market  price  at 
the  time  of  the  infusion.  The  post¬ 
infusion  price  reflects  the  mancet’s 
revised  analysis  of  the  company  after 
the  infusion,  not  the  maricet  value  of  the 
company  at  the  time  of  the  infusion. 

However,  as  the  Department 
recognized  in  both  its  preliminary  and 
final  determinations  in  Steel  from 
Belgium,  prior  knowledge  of  an 
investor’s  impending  action  may  affect 
the  market  price,  potentially  tainting  it 
for  use  as  an  imdistorted  brachmark  of 
the  value  at  the  time  of  infusion.  (In  the 
Belgium  investigation,  the  Department 
found  that  the  secondary  market  price  at 
the  time  of  the  infusion  was  inflated  by 
knowledge  of  future  subsidies  under  the 
plan  being  investigated.  The 
Department,  therefore,  selected  as  a 
benchmark,  the  secondary  share  price 
bom  a  period  prior  to  the  public’s 
knowl^ge  of  the  impending  subsidies. 
See  Preliminary  Affirmative 
Coimtervailing  Duty  Determinations  and 
Alignment  of  Final  Countervailing  Duty 
Determinations  With  Final 
Antidumping  Duty  Determinations: 
Certain  Steel  Products  from  Belgium,  57 
FR  57750  (December  7, 1992)  and  the 
final  determinations  published 
concmrently  with  this  Federal  Register 
notice.  If  prior  knowledge  of  an 
impending  action  is  considered 
distortive  for  benchmark  purposes,  then 
the  action  itself  must  be  considered 
distortive  as  well. 

Comment  3  (Belgium):  Petitioners 
argue  that  the  Department  erred  in  its 
analysis  in  the  preliminary 
determinations  by  comparing  the  price 
paid  by  the  GOB  for  shares  in  Cockerill 
and  Clabecq  with  the  companies’ 
publicly  traded  share  prices.  Petitioners 
state  that  had  the  Department  done  an 
equityworthiness  analysis  of  these 
companies,  the  companies  would  have 
been  found  to  be  unequityworthy  in 
every  year  there  was  an  infusion. 
Petitioners  note,  moreover,  that  Clabecq 
was  found  to  be  imcreditworthy  from 
1978-1989.  Therefore,  since  no 
reasonable  investor  would  have 
invested  in  Cockerill  or  Clabecq,  the 
entire  amovmt  of  the  GOB’s  infusions 
should  be  countervailed  as  a  grant. 

DOC  Position:  We  disagree.  See 
re^onse  to  Comment  1  above. 

Comment  4  (Belgium):  Petitioners 
argue  that  the  Department  erred  by 
using  the  secondary  market  price  of 
Clabecq’s  pre-existing  common  shares 
as  a  benchmark  for  determining  the 
premium  paid  by  the  SNSN  for  its  1985 
purchase  of  Clabecq’s  common  and 
preferred  shares.  The  Proposed 
Regulations  provide  for  the  use  of  a 


market-determined  benchmark  price 
only  when  the  same  form  of  equity  is 
pui^ased  directly  from  the  firm.  The 
Department  has  articulated  no  rationale 
for  using  the  secondary  market  price  for 
Clabecq’s  ordinary  shares  as  a 
benchmaric  for  the  preferred  shares, 
other  than  it  lacks  another  benchmark. 
Lacking  an  appropriate  benchmark,  the 
Department  should  conduct  an 
equityworthiness  analysis  of  Dabecq 
and  countervail  the  full  amoimt  of  the 
equity  infusion  as  a  nonrecurring  grant 
if  it  finds  the  firm  uneouityworthy. 

Clabecq  claims  that  the  use  of  the 
secondary  market  share  price  for 
ordinary  shares  as  a  benchmaric  for  its 
preferred  shares  is  appropriate.  The 
preferred  shares  issu^  to  the  GOB  in 
exchange  for  debt  forgiveness  included 
a  preferential  two  percent  dividend  and 
preference  over  ordinary  shares  in  the 
event  of  liquidation.  Consequently, 
these  shares  were  at  least  as  valuable  as 
the  ordinary  shares  and  their  minimum 
value  should  be  measured  by  the 
publicly  traded  price  of  the  ordinary 
shares. 

DOC  Position:  We  agree  with 
respondent  that  the  secondary  market 
share  price  of  the  ordinary  shares  can 
serve  as  an  appropriate  benchmark  for 
Clabecq’s  preferr^  shares.  There  is  no 
evidence  on  the  record  that  would  lead 
the  Department  to  believe  that  the 
market  value  of  the  preferred  shares 
would  be  lower  than  that  of  the  ordinary 
shares  given  the  terms  of  the  preferred 
shares.  Therefore,  given  the  absence  of 
a  market-determined  share  price  for 
preferred  shares,  we  will  continue  to 
use  the  secondary  market  share  price  for 
Clabecq’s  ordinary  shares  as  our 
benchmark  and  countervail  the 
premium  paid  by  the  government  when 
it  purchased  these  shares. 

Comment  5  (Belgium):  Respondents 
and  petitioners  both  argue  that  the 
Department  should  not  use  the 
secondary  market  share  price  for 
Clabecq’s  stock  as  a  ben^mark  in  1985 
because  it  was  so  thinly  traded. 
Respondents  argue  that  the  value 
calculated  in  an  independent  study  of 
the  company,  commissioned  by  the 
GOB,  provides  a  more  reliable 
benchmark  than  the  secondary  market 
share  price. 

Petitioners  argue  that  Clabecq’s 
suggested  approach  is  completely 
erroneous.  The  fact  that  Clabecq’s  shares 
were  so  thinly  traded,  plus  the  fact  that 
the  company  was.  by  any  reasonable 
measure,  unequityworthy,  indicates  that 
the  value  of  the  shares  was  far  less  than 
the  secondary  market  price. 

DOC  Position:  We  disagree  with  both 
parties.  Although  the  volume  of  trading 
was  low  in  1985,  we  are  not  persuaded 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


37253 


by  the  evidence  on  the  record  that  the 
volume  of  these  traded  shares  was  so 
low  as  to  preclude  their  use  as  a  market* 
determined  price  in  this  proceeding. 
Therefore,  as  discussed  aoove,  we  are 
using  the  secondary  market  share  price 
as  om  benchmark  for  determining  the 
cormtervailable  benefit  of  this  infiision. 
See  also  our  response  to  comment  10 
below. 

Comment  6  ffie/g/umj;  Petitioners 
claim  that  if  the  Department  doesn’t 
treat  equity  infusions  in  Qabecq  as 
grants,  then  it  should  use  the  monthly 
average  price  of  shares  rather  than  the 
daily  price  as  a  benchmark  because  it  is 
more  likely  that  the  daily  average  would 
reflect  an  artificial  increase  by  reason  of 
the  impending  government  infusion. 

Clab^cq  argues  that  die  Department 
should  bi^  its  calculations  on  the 
actual  Clabecq  share  price  on  the  date 
of  conversion,  rather  than  the  average 
price  for  the  month. 

DOC  Position:  We  agree  with 
petitioners  that  the  actual  share  price 
could  reflect  an  artificial  increase  from 
knowledge  of  an  impending  government 
infusion  and  have  adjusted  for  it  when 
presented  with  evidence.  See  response 
to  Comment  9  below.  However,  in  this 
situation,  we  are  not  persuaded  by 
evidence  on  the  record  that  the  actual 
secondary  market  share  price  on  the 
date  of  conversion  was  inflated  in  any 
w^. 

^mment  7  (Bel^um):  Petitioners 
argue  that  the  volume  of  Cockerill 
S^bre  shares  traded  on  the  secondary 
market  is  too  thin  to  provide  an  accurate 
benchmark.  Therefore,  the  Department 
should  conduct  an  equityworthiness 
analysis  of  Cockerill  Sambre  end 
countervail  the  full  amount  of  the 
Conversion  of  Debt  to  Equity  under  the 
Gandois  Plan  as  a  grant  if  it  determines 
that  Cockerill  was  unequit3rwofthy. 

DOC  Position:  We  disagree.  We  are 
not  persuaded  by  the  evidence  on  the 
recc^  that  the  volume  of  these  traded 
shares  was  so  low  as  to  preclude  their 
use  as  a  market-determined  price  in  this 
proceeding.  Thmefore,  as  discussed 
above,  we  are  using  the  secondary  share 
price  as  our  benchmark  for  determining 
the  benefit  of  this  infusion. 

Comment  8  (Belgium):  Petitioners 
argue  that  if  the  Department  continues 
to  use  the  secondary  market  price  as  a 
benchmark  to  measure  the  premium 
paid  for  the  ^ares  of  Cockerill  under 
the  Gandois  Plan,  it  must  adjust  the 
benchmark  to  account  in  full  for  public 
knowledge  of  the  pending  bail-out 

DOC  Position:  We  agree.  Evidence  on 
the  recmd  indicates  that  the  secondary 
market  pxk»  at  the  time  of  the  infusion 
may  have  been  inflated  by  knowtedge  of 
future  subsidies  under  the  Gandois 


Elan.  Therefore,  we  are  using  as  fiur 
anchmark  the  secondary  share  price 
from  a  period  prior  to  the  public’s 
knowledge  of  the  impending  subsidies, 
adjusted  for  the  representative  increase 
in  average  stock  prices  over  the  two 
periods. 

Comment  9  (Belpum):  Petitioners 
argue  that  SOCOCXABECQ,  a  major 
shareholder  of  Clabecq,  was  directed  by 
the  GOB  to  purchase  shares  of  Clabecq 
in  exchange  for  its  export 
commercializatioii  ri^ts  as  a  pre¬ 
condition  for  further  assistance  to 
Clabecq.  Petitioners  claim  that  a  subsidy 
to  Clabecq  results  from  this  transar^on, 
even  if  private  funds  were  used,  because 
the  investment  was  required  by 
government  actiom  For  example,  in 
Final  Affirmative  Coimtervailing  Duty 
Determination:  Certain  Hot-Rolled  Lrad 
and  Bismuth  Caibon  Steel  Products 
from  Germany,  58  FR  6233  (January  27. 
1993)  (Germany  Bismuth),  the 
Department  countervailed  private  bank 
loans  to  steel  companies  which  had 
subsequently  been  forgiven  by  the  bank 
at  the  direction  of  the  federal/local 
governments  as  a  condition  for  further 
government  assistance. 

Clabecq  claims  that  SCXXXDLABECQ's 
investment  was  a  private  transaction 
that  did  not  involve  government  funds. 
In  the  past,  the  Department  has 
determined  that  where  government 
funds  are  not  involved,  no  subsidy 
exists.  In  SSHP  from  Sweden,  the 
Dep>artment  found  that  investments  by 
private  shareholders  typically  do  not 
confer  benefits  on  the  issuing  company 
unless  the  government  intervenes  to 
provide  government  funds  for  sudi 
purposes. 

JXXH  Position:  We  agree  with 
petitioners.  Under  the  statute,  a  subsidy 
is  provided  by  a  government,  if  it  is 
provided  dir^ly  or  indirectly  by  that 
government,  or  if  it  is  required  by 
government  action.  In  SOGOCLABECQ’s 
report  to  its  general  shareholders,  it 
stated  that  its  purchase  of  additional 
Clabecq  common  shares  was  required  by 
the  GOB  as  a  precondition  to  the 
government’s  further  intervention  on 
Clabecq’s  behalf.  Therefore,  we  find  that 
because  the  equity  infusion  made  by 
SOCOCLABECQ  was  required  by 
government  action,  it  is,  in  effect,  a 
subsidy  provided  by  the  government  to 
Clabecq  to  the  extmt  that  the  market- 
determined  price  for  Clabecq  shares  is 
less  than  the  price  paid  by 
SOCOCLABECQ. 

Comment  10  (Belgium):  Clabecq 
maintains  that  even  if  the  Departmoqt 
were  to  ccmclude  diat  government 
direction  was  the  controlling  factor  in 
SOGOCLABEOQ’s  invesfrnent,  no 
subsidy  existed  because  the  investment 


was  on  terms  consistent  with 
commercial  considerations. 
SOCOCLABECQ  exchanged  its  export 
commercializaticMi  rights  for  the  shares 
which  it  received  in  Qabecq.  The  value 
of  these  rignts  was  established 
indepeodmitly,  based  in  part  on  past 
earnings  and  future  projections  the 
value  of  the  rights,  value  of  the 

shares  was  also  established  by  an 
independent  study. 

DOC  Position:  We  disagree.  As 
discussed  in  comment  1  above,  the 
Department  considers  the  market- 
determined  price  in  the  secondary 
market  at  the  time  of  the  infusion  to  be 
an  accurate  and  preferred  benchmark  for 
measuring  the  countervailable  benefit  of 
a  government  equity  infusion  when  a 
mimket  price  for  new  shares  does  not 
exist.  When  such  a  price  is  available, 
there  is  no  need  to  turn  to  studies  to 
determine  a  value  for  the  shares. 

Comment  It  (Belgium):  Petitionas 
claim  that  if  the  Department  continues 
to  use  the  secondary  market  price  as  a 
benchmark  to  measure  the  premium 
paid  by  SCXXXILABECQ,  it  should  use 
the  monthly  average  price  rather  than 
the  daily  price  as  a  benchmark  because 
it  is  more  likely  that  the  daily  price 
would  reflect  an  artificial  increase  by 
reason  of  the  impending  government 
infusion. 

Clabecq  argues  that  the  Department 
should  base  its  calculations  on  the 
actual  Clabecq  share  price  on  the  date 
of  conversion,  rather  than  the  average 
price  for  the  month. 

DOC  Position:  We  agree  with 
petitioners  that  the  actual  share  price 
could  reflect  an  artificial  increase  from 
knowledge  of  an  impending  government 
infusion  and  have  adjusted  for  it  when 
presented  with  evidence.  See  response 
to  Comment  9  above.  However,  in  this 
situation,  we  are  not  persuaded  by 
evidence  on  the  record  that  the  actual 
secondary  market  share  price  on  the 
date  of  conversion  was  inflated  in  any 
way. 

Comment  12  (New  Zealand): 
Petitioners  argue  that  the  appropriate 
benchmark  to  use  in  measuring  the 
benefit  is  the  market  price  after  the 
shares  are  issued  to  the  Government  of 
New  Zealand  (GONZ)  in  order  to  take 
into  account  the  diluting  effect  of  the 
shares. 

Respondents  argue  that  die  pre- 
agreement  market  price  for  New 
Zealand  Steel  must  be  used  as  the 
benchmark  for  the  shares  issued  to  the 
GONZ.  The  Department  evaluates 
government  equity  infusions  by 
reference  to  the  market  price  for 
publicly  traded  shares  at  the  time  the 
investment  decision  is  mads.  For  the 
Department  to  use  a  post-investment 
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maricet  price  would  be  inconsistent  with 
its  current  practice  and  its  Proposed 
Regulations. 

DOC  Position:  We  agree  with 
respondents.  See  response  to  Comment 
2  aMve. 

Comment  13  ^Spoiny.*  Petitioners 
assert  that  since  ^SIDESA  was 
unequityworthy  in  1979  and  1981.  all 
equity  infusions  should  be 
countervailed  as  grants  regardless  of  the 
presence  of  outstanding  shares. 

DOC Position:Y/e  disagree.  See 
response  to  Comment  1  above. 

E.  The  Classification  of  Hybrid 
Financial  Instruments  Issue 

The  issues  to  be  determined  in  this 
subsection  are:  (1)  How  the  Department 
categorizes  hybrid  financial  instruments 
(funds  provided  by  the  government  for 
which  the  firm  issues  securities/ 
instruments  which  appear  to  be  neither 
debt  nor  equity  (nor  g^ts,  since  the 
funds  are  not  given  outright)  and  (2) 
once  the  Department  categorizes  these 
instruments,  the  appropriate 
methodolo^  to  be  employed  in 
measuring ue  benefit  bom  them. 

Discussion 

We  examined  several  options  for 
addressing  these  issues  (for  a  complete 
discussion  of  those  options,  see 
Memorandum  bom  Staff  to  Joseph  A. 
Spetrini,  dated  June  21, 1993),  and  have 
determined  that  the  most  appropriate 
methodology  to  categorize  and  calculate 
the  benefit  derived  bom  hybrid 
instruments  is  the  following:  each 
hybrid  instrument  will  be  classified  as 
either  a  grant,  a  loan  or  equity  and  a 
determination  will  be  made  if  it  is 
inconsistent  with  commercial 
considerations.  Then  the  benefit 
calculated  accordingly. 

We  have  distinguished  grants  bom 
both  debt  and  equity  by  defining  grants 
as  funds  provide  without  expectation 
of  a:  (1)  Repayment  of  the  grant  amount, 
(2)  payment  of  any  kind  stemming 
dir^ly  bom  the  receipt  of  the  grant 
(including  interest  or  daims  on  profits 
of  the  firm  (i.e.,  dividends)  with  the 
exception  of  offsets  as  defined  in  the 
Proposed  Regulations  $  355.46),  or  (3) 
claim  on  any  funds  in  case  of  company 
liqddation. 

To  distinguish  between  debt  and 
equity,  we  have  determined  that  only 
one  hierarchy  is  compatible  with 
existing  CVD  methodology,  and  also 
with  the  Department’s  practice  of 
measuring  the  subsidy  as  the  benefit  to 
the  redpient.  To  classify  a  hybrid 
instrument  as  either  debt  or  equity,  we 
have  applied  the  following  hierarchy 
which  in  the  Department’s  view 
establishes  whether  an  instrument  has 


the  qualities  of  debt  or  equity:  (1) 
Expiration/  Maturity  Date/Repayment 
Obligation,  (2)  Guaranteed  Interest  or 
Dividends,  (3)  Ownership  Rights,  and 
(4)  Seniority.  For  each  hybrid 
instrument,  we  consideiM  the  four  sets 
of  criteria  in  order.  Once  a  characteristic 
is  clearly  indicative  of  debt  or  equity, 
we  will  stop  our  analysis  and  categorize 
the  hybrid  as  debt  or  equity. 

Loans  typically  have  a  spedfied  date 
on  which  the  last  remaining  payments 
will  be  made  and  the  obligation  of  the 
company  to  the  creditor  is  fulfilled. 

Even  if  ^e  instrument  has  no  pre-set 
repayment  date,  but  a  repayment 
obligation  exists  when  the  instrument  is 
provided,  the  instrument  has 
characteristics  more  in  line  with  loans 
than  equity.  Equity,  on  the  other  hand, 
has  no  expiration  date.  The  rights  to 
ownership  theoretically  extend  to 
infinity. 

If  after  applying  the  first  set  of 
criteria,  we  are  imable  to  establish 
whether  the  hybrid  instrument  is  debt 
or  equity,  we  will  tiim  to  the  second  set 
of  criteria.  Debt  instruments  guarantee 
the  creditor  a  certain  payment  (i.e.,  the 
firm  is  obligated  to  pay).  The  rate  may 
be  fixed  or  variable  but  the  requirement 
for,  or  schedule  of,  payments  is  pre¬ 
determined.  Any  interruption  in 
payment  results  in  a  default  on  the  loan 
by  the  company.  Equity  on  the  other 
hand,  has  no  guaranteed  return. 
Companies  are  not  required  to  issue  a 
dividend  to  their  stockholders.  There  is 
no  counterpart  to  default  for  failure  to 
pay  a  dividend  on  equity  by  the 
company. 

The  next  set  of  criteria  in  the 
hierarchy  is  ownership  rights.  Equity, 
unlike  debt,  confers  ownership  rights. 
(See  Principles  of  Corporate  Finance,  by 
Richard  A.  Brealey  and  Stewart  C. 
Meyers  (McGraw-Hill,  Inc.,  1988,  page 
305)  which  states  that  stockholders  have 
ultimate  control,  through  voting  rights, 
on  the  company’s  affairs).  Stocl^olders 
also  have  a  claim  on  the  profits  of  the 
firm,  manifested  in  the  form  of 
dividends  or  capital  appreciation. 

Finally,  the  last  set  ot  criteria  in  the 
hierarchy,  seniority,  refers  to  the  order 
of  reimbursement  in  case  a  company 
liquidates.  The  order  of  payment  of 
funds  from  liquidated  assets  are  as 
follows;  taxes  and  administrative 
expenses,  wages,  creditors  (secured, 
priority,  and  unsecured),  and,  lastly, 
shareholders.  Id.  at  743. 

Following  the  hierarchy  outlined 
above,  if  an  instrument  has  an 
expiration/maturity  date  or  a  clear 
repa^ent  obligation,  it  will  be  treated 
as  a  loan. 

The  remaining  three  characteristics  of 
criteria  in  the  hierarchy  should  be  used 


to  classify  the  instrument  if  the  first  set 
of  criteria  fails  to  provide  a  clear 
indication  of  the  proper  classification.  A 
^aranteed  payment,  whether  interest  or 
dividend,  is  more  characteristic  of  debt 
than  equity  and  can  be  an  important 
element  in  calculating  the  subsidy. 
Ownership  rights  are  considered  more 
importcmt  than  seniority  in  this 
hierarchy  because  they  are  definite 
characteristics  of  equity  whereas 
seniority  exists  in  a  continuum.  In  this 
continuum,  creditors  come  before 
owners  but  there  is  no  definite  line  of 
distinction  as  to  where  one  begins  and 
the  other  ends.  In  addition,  unlike 
ownership  rights  where  potential  profit 
sharing  could  affect  subsidy 
calculations,  seniority  plays  no 
quantitative  role  in  determining 
countervailable  benefits.  Seniority 
matters  only  when  the  company  is 
liquidated,  whereas  ownership  rights 
are  significant  throughout  the  life  of  the 
company.  Seniority  does,  however,  play 
a  qualitative  role  in  discerning  debt 
from  equity  which  is  why  it  is  included 
in  the  hierarchy. 

Comment  1  (Belgium):  Petitioners 
argue  that  Sidmar’s  OCK^  (Ck)nvertible 
Profit-Sharing  Bonds)  constitute  debt, 
and  they  point  to  various  characteristics 
of  OCPCs  to  support  that  conclusion. 
Sidmar,  a  respondent  in  this 
investigation,  does  not  contest 
petitioners’  argument.  However,  Sidmar 
contends  that  the  conditional  issuance 
of  OCPCs  in  return  for  interest 
assumption  was  treated  as  a  grant  in  the 
Department’s  1982  determination. 
Therefore,  Sidmar  argues  that  the 
subsequent  conversions  of  OCPCs 
should  not  alter  the  Department’s 
methodology. 

DOC  Position:  The  Department  has  re¬ 
examined  Sidmar’s  OCPCs  using  the 
hierarchical  criteria  discussed  above. 
After  applying  the  hierarchy  outlined 
above,  the  Department  concludes  that 
these  instruments  constitute  debt.  With 
respect  to  the  first  set  of  criteria,  these 
instruments  contain  an  expected 
maturity  date,  but  that  date  is 
contingent  upon  Sidmar  becoming 
profitable.  With  respect  to  the  second 
set  of  criteria,  these  instruments  have 
guaranteed  interest  payments. 

We  acknowledge  respondent’s 
concerns  regarding  the  treatment  of 
OCPCs  in  our  1982  determination. 
However,  the  1982  steel  cases  were  the 
first  large  set  of  cases  where  the 
Department  had  to  examine  these  types 
of  programs  and  determine  how  their 
benefits  should  be  allocated  and 
measured  over  time.  ’The  methodologies 
used  by  the  Department  have  been 
refined  since  the  1982  cases,  and  while 
the  Department  has  not  squarely 
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addressed  how  to  treat  hybrid 
instnuDMits  before,  we  foimd  it 
necessary  in  these  cases  to  develop  an 
approach  for  dassifying  these 
instniments  in  wder  to  ensure 
consistent,  reasonable  dedsioas  on  how 
hybrid  instruments  will  be  treated. 

CommeiA  2  Petitioners 

argue  that  Sidmar’s,  Clabecq’s  and 
Codcerill's  partes  benefidaries  (PBs) 
constitute  grants,  and  they  pcant  to 
various  chiuaderistics  of  PBs  to  support 
that  conclusion.  However,  if  the 
Depaitmwit  determines  tlmt  PBs  are 
equity,  the  Department  should  still 
countervail  PBs  using  its  grant 
methodology.  Petitioners  further  argue 
that  Cldwcq  and  Cockerill  were 
unequitywr^y  in  1985  and  1986  and 
thus  woHild  have  no  access  to  additioiral 
capital  in  the  private  market  They  std* 
that  even  thoi^  Sidmar  may  be 
equitywarthv  in  1985,  Sidmar  received 
a  oenefit  in  the  amount  of  the  converted 
OCPCs  to  PBs  because  the  conversaon 
was  on  terms  inconsisteiti  with 
commerdal  considerations. 

Sidmar  reiterates  that  the  conditional 
issuance  of  OCPCs  in  return  for  interest 
assumption  was  treated  as  a  grant  in  the 
Department’s  1982  determination. 
Therefore;  Sidmar  argues  that  tlra 
subsequent  conversions  of  OCTCs  to 
PBs  should  not  alter  the  Department’s 
methodology.  Sidmar  also  argiras  that 
PBs  condituto  equity,  and  it  points  to 
various  charaderistics  of  PBs  to  support 
that  condusian. 

Clabecq  argues  that  PBs  constitute 
equity.  They  forther  argue  that  if  the  * 
Department  continues  to  treat  debt 
cancellation  in  exdianga  fot  PBs  as  a 
grant,  that  the  Department  duKild  take 
into  account  the  value  of  PBs  shares 
when  calculating  the  benefit  of  the 
grant 

DOC  Position:  Ills  Department 
disagrees  with  petitioners’  argument 
that  PBs  r^resent  grants  to  companies. 
We  have  conduded  that  PBs  constitute 
equity.  However  the  reasons  for  our 
determination  are  based  on  business 
proprietary  information  and  therefore 
are  addressed  separately  in  a 
memorandum  to  the  fil& 

We  acknowledge  Sidmar's  concerns 
regarding  the  conversion  of  OCPC’s  to 
PBs.  However,  as  previously  addressed 
in  Comment  1  we  are  dassifying 
Sidmar’s  CXIPCs  as  debt. 

Because  we  have  determined  that 
(XIPCs  are  debt  instruments  and  PBs  are 
equity  instruments,  tiie  conversion  of 
OCPCs  to  PBs  is  a  debt  to  equity 
conversion. 

Cbmment  3  (Belpum):  Petitioners 
argue  that  Sidmar’s  preference  shares 
constitute  debt.  In  support  of  tiieir 
argument  petitioners  point  to  various 


characteristics  of  the  preference  shmes, 
and  to  the  amendment  to  the  terms  of 
the  diares  in  June,  1987  which  obligated 
Sidmar  to  repay  tto  SNSN  kx  its 
preference  shares.  Respondents,  on  the 
othw  hand,  argue  that  the 
characteristics  of  preference  shares 
constitute  equity. 

DOC  Position:  The  Department  has 
analyzed  Sidmar’s  prefarence  shares 
using  the  hierardiical  set  of  criteria 
discussed  above.  Afier  applying  these 
oiteria  in  order,  the  Department 
concludes  that  these  instruments 
constitide  equity.  However  the  reasons 
for  our  drtenniiiation  are  based  on 
business  proprietary  information  and 
therefore  are  addressed  separately  in  a 
memorandura  to  the  fils. 

Comment  4  (Fraace):  Petitioners  aigim 
that  PACS  (loam  with  special 
diaracteristicsj  constitute  debt,  end  they 
point  to  various  characteristfos  of  PACS 
to  support  that  ccmdusion. 

Respondmts,  on  the  other  hand,  argue 
that  the  charaderistics  of  PACS 
constitute  equity. 

DOC  Poution:  The  D^Mitment  has 
analyzed  PACS  using  tiw  luararcfaical 
set  oif  criteria  discus^  dxnre.  The 
E)epartmmit  concludes  that  these 
instruments  constitute  debt  With 
respect  to  the  first  set  of  criteria,  these 
instruments  cany  an  oblation  for 
repayment,  even  though  tone  is  no 
piWetennined  maturity  date.  With 
respect  to  the  second  set  of  criteria, 
these  instruments  have  guaranteed 
interest  payments. 

Comment  5  (France):  Petiticmers  argue 
that  Ponds  dlntervention  Sidmuigique 
(FIS)  bonds  constitute  debt,  and  they 

Eoint  to  various  characteristics  of  PCS 
onds  to  support  that  conclusion. 
Respondents,  on  the  other  hand,  argue 
that  the  charactmistics  of  FIS  bonds 
constitute  eqmty. 

DOC  Position:  The  D^iartment  has 
analyzed  FIS  bonds  using  the  set  of 
hierarchical  criteria  discussed  above. 
The  Department  concludes  thed  these 
instruments  constitute  debt  With 
respect  to  the  first  set  of  criteria,  these 
instruments  have  fixed  amortization 
schedules.  The  fact  that  the  GOP  met 
the  amortization  schedules  on  these 
bonds  for  Usinor  and  Sacilor  is 
irrelevant  when  analyzing  whether  the 
instrument  cmistitutes  d^  or  equity. 

Comment  6  (New  Zealand): 
Petitioners  argue  that  the  GONZ’s 
purchase  of  preference  shares  in  NZS 
constitutes  debt,  and  they  point  to 
various  characteristics  of  NZS’s 
preference  shares  to  support  that 
conclusion.  Respondeiits,  on  the  other 
hand,  argue  that  the  characteristics  of 
NZS’s  preference  shares  constitute 
equity,  and  since  the  company  is 


equitjrworthy,  the  preferential  riiares  are 
not  countenrailable. 

DOC  Positiofi.'The  Department  has 
anal3rsed  NZS’s  preference  shares  using 
the  foerardiical  criteria  discussed 
above.  The  Department  ocmcludes  that 
these  imtruments  constitute  debt  on  tlm 
basis  of  the  first  set  of  criteria.  i.e.,  they 
have  a  specified,  terra  for  repayment  of 
the  face  value  of  the  instruineat. 

In  the  event  that  the  NZS  preference 
shares  are  subsequently  redeemed  for 
NZS  ordinary  shares  instead  of  a  cash 
repayment  as  prescribed  in  the  terms  of 
prefmnce  shares,  then  the  Department 
would  have  to  examine  whethw  this 
constituted  a  conversion  of  debt  to 
equity. 

Prepension  Prograim 
Issue 

The  issue  discussed  in  this  section  is 
the  treatment  of  prepension  programs. 

Discussion 

The  Department  has  previously  stated 
its  position  drat  in  order  for  worto 
assistance  programs  to  be 
countsrvailable,  the  company  must  be 
relieved  of  an  obligation  it  would 
otherwise  have  incurred  (Proposed 
Regulations,  Steel  from  B^gium  and 
Final  Affirmative  Countervailing  Duty 
Determination:  Carbon  Steel  Wire  Rod 
from  Belgium,  47  PR  42403  (September, 
27  1982)  (Wire  Rod  from  Be^um)). 

The  Department  has  identified  two 
types  of  benefits  conferred  by  the 
prepension/worker  assistance  programs 
being  investigated  in  the  current  cases. 
The  first  type  of  benefit  arises  when 
companies  are  givmi  the  opportunity  to 
reduce  their  later  force  in  a  manner 
otherwise  unavailable  to  them.  ’The 
second  type  of  benefit  arises  when  the 
government  helps  companies  meet  their 
financial  obligatioru  to  severed 
employees. 

In  these  investigations,  we  found  two 
programs  conferring  the  first  type  of 
benefit  In  Italy,  steel  companies  are 
given  the  opportunity  to  reduce  their 
labor  force  oy  retiring  employees  who 
would  not  otherwise  be  eligible  for 
retirement  benefits.  Thus,  these 
compenies  avoid  the  cost  of  keeping 
their  employees  cm  the  payroll  until 
they  are  eligible  to  retire.  In  Belgium, 
the  companies  are  exempted  firm  a 
general  requirement  to  replace 
prepensioned  wco'kers.  Thus,  the 
Belgian  companies  are  relieved  of  the 
fx)st  of  hiring  and  paying  new  workers 
to  replace  the  prepensicmed  workers. 
There  types  of  programs  are 
countervailrirle  to  the  extent  tiut  the 
companies  were  under  an  obligation  to 
retain  or  replace  the  workers  wte  ware 
retired  early. 
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There  are  two  instances  in  which  we 
have  determined  a  company  to  be  under 
an  obligation  to  retain  or  replace 
workers  who  were  retired  early.  The 
first  instance  is  when  there  are  legal 
requirements  that  workers  must  be 
replaced  or  cannot  be  laid-ofi.  The 
second  arises  where  social  or  political 
conditions  are  such  that,  although  no 
legal  or  contractual  obligation  exists,  as 
a  practical  matter  workers  cannot 
sinmly  be  fired. 

Tne  second  type  of  benefit  that  was 
identified  in  these  investigations  was 
government  assumption  of  part  or  all  of 
the  companies’  obligations  to  severed 
employees  (i.e.,  severance  fees,  pension 
payments,  etc.).  In  order  for  this  type  of 
program  to  be  found  countervailable, 
the  Department  must  determine,  on  a 
case  by  case  basis,  exactly  what  the 
companies’  obligations  to  severed 
employees  are.  In  situations  where  there 
is  legislation  pertaining  to  a  company’s 
obligations  to  its  sever^  employees,  a 
program  which  relieves  a  company  of 
these  legcd  obligations  is  clearly 
countervailable. 

However,  in  situations  where  the 
government  imposes  further  legal 
requirements  on  a  specific  industry  and 
proceeds  to  relieve  the  companies  in 
that  industry  of  this  additional 
requirement,  the  Department  has 
determined  that  no  cormtervailable 
benefit  exists  (see  Wire  Rod  from 
Belgirun).  In  such  an  instance  the  only 
beneficiaries  of  the  government  program 
are  the  workers  who,  absent  the 
additional  legal  requirements,  would 
only  receive  only  the  level  of  benefits 
available  to  workers  in  other  industries. 
The  company,  therefore,  acts  merely  as 
a  conduit  for  government  benefits 
provided  to  the  workers. 

In  many  instances,  companies* 
obligations  to  their  terminated 
emiHoyees  are  not  outlined  imder  the 
law.  but  under  contracts  negotiated  with 
the  workers.  When  these  contracts  are 
already  in  place  and  the  government 
subsequently  steps  in  to  assiune  a 
portion  of  the  amount  the  company  is 
obliged  to  provide,  we  have  determined 
that  government  assistance  is 
coimtervailable.  Thus,  we  are  treating 
certain  contractual  obligations  as  legal 
obligations. 

However,  when  the  government’s 
willingness  to  provide  assistance  is 
known  at  the  time  the  contract  is  being 
negotiated,  a  difierent  situation  exists. 
This  is  because  the  government’s 
contribution  is  likely  to  have  an  effect 
on  the  outcome  of  the  negotiations.  For 
example,  assume  the  wooers’  goal  in 
the  negotiations  is  to  obtain  a  retirement 
salary  of  $500  per  week  and  the 
company’s  goal  is  to  pay  $400  per  week. 


Absent  any  government  contribution, 
the  parties  would  negotiate  and  likely 
arrive  at  a  number  somewhere  between 
$400  and  $500.  Where  the  number 
would  end  up  would  depend  on  the 
relative  negotiating  strength  of  the  two 
sides. 

Now  assume  that  both  sides  know 
that  the  government  will  contribute 
$100  per  week  to  the  worker’s 
retirement  salary.  In  this  instance,  both 
sides  in  the  negotiations  can  achieve 
their  goals — the  company  will  pay  $400 
and  the  worker  will  receive  $500. 

The  issue  faced  by  the  Department  in 
these  instances  is  to  decide  what 
obligation  the  company  would  have 
faced  if  the  government  contribution 
were  not  known  to  the  parties.  What 
would  the  result  of  the  negotiations 
have  been?  If  the  company  had 
revailed  and  its  obligation  would  only 
ave  been  to  pay  $400  per  week,  then 
the  government  contribution  benefits 
only  the  workers.  No  obligation  on  the 
company  has  been  relieved.  On  the 
other  hand,  if  the  workers  had 
prevailed,  the  company  would  have 
been  obligated  to  pay  $500  per  week. 
Thus,  the  government’s  contribution 
would  offset  the  company’s  extra  cost 
and  would  relieve  the  company  of  its 
obligation. 

We  have  determined  that  in  the  above 
example  there  is  a  countervailable 
amount  up  to  $100  per  week.  The 
miestion  is  what  portion  of  the  $100 
snould  be  countervailed.  We  have 
determined  that  for  cash  deposit 
purposes  only,  we  will  adopt  the 
following  simple  method.  We  assume 
that  the  mfierence  would  have  been 
split  by  the  parties,  with  the  result  that 
one-half  of  me  government  payment 
goes  to  relieving  the  company  of  an 
obligation  that  would  otherwise  exist. 
We  stress  that  this  simple  methodology 
is  being  adopted  for  cash  deposit 
purposes.  In  any  possible  aclministrative 
reviews  which  may  be  requested  for  this 
proceeding,  we  will  invite  comments 
frum  the  parties  regarding  possible 
improved  methodologies  for 
determining  the  amoimt  to  be  assessed. 
Such  a  request  will  focus  on  the 
methodology  only. 

While  we  recognize  that  this  is 
speculative,  any  other  outcome  is  both 
as  speculative  and  prejudicial.  If  we 
were  to  assume  that  the  entire 
government  contribution  relieved  an 
obligation  that  would  otherwise  have 
existed  for  the  company,  we  are 
effectively  assuming  that  the  workers 
would  have  prevailed  in  the 
negotiations.  Conversely,  if  we  were  to 
assume  that  the  benefits  of  the 
government  contribution  went  entirely 
to  the  workers,  we  would  effectively  Ira 


assuming  that  the  company  would  have 
prevailed.  We  believe  that  these  latter 
assumptions  are  less  credible  than  the 
assumption  we  have  made. 

Therefore,  where  there  is  a  reasonable 
basis  to  believe  that  the  government  will 
be  contributing  to  worker  retirement 
payments  at  the  time  the  company’s 
obligations  are  being  negotiated,  we  will 
find  countervailable.  for  cash  deposit 
purposes,  one  half  of  the  government's 
contribution  until  an  improved 
methodology  is  developed  in  the 
context  of  a  possible  administrative 
review. 

It  should  be  noted  that  our  discussion 
regarding  the  countervailability  of 
prepension  and  retirement  assistance 
does  not  in  any  way  affect  programs  that 
are  determined  to  ^  non-specific.  For 
example,  if  a  government  program 
contributes  equally  to  retirement 
payments  for  all  workers,  then  we 
would  find  the  contributions  non¬ 
specific  and,  therefore,  non- 
countervailable. 

Interested  Party  Comments 
All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  regarding  prepension 
issues  which  have  not  bmn  previously 
addressed  in  this  notice  or  in  other 
notices  are  addressed  below. 

For  purposes  of  the  comments 
received  by  interested  parties,  we  use 
the  term  “respondents”  to  refer 
collectively  to  all  respondents,  rather 
than  referring  to  each  party 
individually.  However,  individual 
parties  are  identified  when  a  comment 
is  country-specific  in  nature. 

Comment  J:  The  EC  asserts  that 
Redeployment  Aid  provided  under 
ECSC  Article  56(2)(b)  should  not  be 
considered  countervailable  as  it  does 
not  benefit  the  manufacture,  production 
or  export  of  steel.  Rather,  redeployment 
aid  benefits  the  individuals  who  are 
hurt  by  the  contraction  of  coal  and  steel 
production.  The  EC  further  contends 
that  the  program  did  not  relieve  steel 
companies  of  obligations  they  normally 
would  have  incurred  (Final  Negative 
Countervailing  Duty  Determination: 
Certain  Fresh  Cut  Flowers  from  Mexico, 
49  FR 15007  (April  16, 1989)  (Flowers 
from  Mexico)).  The  EC  asserts  that  this 
fact  was  confirmed  during  the  German 
and  French  verifications. 

Petitioners  assert  that  the  EC’s 
reliance  on  Flowers  from  Mexico  is 
misguided.  This  case  does  not  address 
the  issue  of  whether  legal  or  contractual 
obligations  between  a  steel  firm  and  its 
employees  existed  and  were  relieved  by 
the  redeployment  program. 

Petitioners  contend  that  the  EC’s 
assertions  regarding  the  relief  of  legal 
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obligations  under  the  redeployment 
program  are  purely  speculative. 
Petitioners  argue  mat  the  EC  has  not 
provided  support/evidence  for  this 
claim.  They  cite  the  verification  reports 
for  two  German  companies,  Dillinger 
and  Thyssen,  which  indicate  that 
contractual  obligations  are  relieved  by 
redeplo^ent  aid. 

DOC  Position:  Retired  workers  in 
France  and  Germany  receive  benefits 
under  ECSC  Article  56(2)(b).  Under  this 
program,  the  ECSC  and  the  national 
governments  contribute  equal  amounts 
to  fund  the  payments.  We  nave 
determined  that  the  ECSC  portion  of 
these  benefits  is  not  countervailable 
because  it  is  funded  exclusively  through 
company  contributions.  However,  the 
government  portion  of  the  benefits  is 
countervailable  to  the  extent  the 
government  assumed  obligations  that 
exist  or  otherwise  would  exist  for  the 
steel  companies. 

In  Germany,  companies  have  no 
minimum  legal  obligation  to  severed 
employees.  Rather,  a  company’s 
obligations  are  determined  through 
negotiations  with  the  labor  union. 
According  to  the  record  developed  in 
these  investigations,  the  German 
companies  and  their  workers  were 
aware  of  the  ECSC  and  government 
funds  at  the  time  they  negotiated  their 
contracts.  Therefore,  in  accordance  with 
the  discussion  above,  we  have 
countervailed  one-half  of  the  national 
government  contributions  under  this 
program. 

In  France,  tmder  collective  bargaining 
agreements,  retired  workers  in  most 
industries  receive  as  pension  65  percent 
of  their  salary  for  12  months.  Payment 
of  this  pension  is  divided  between  the 
government  and  the  employer,  with  the 
government  paying  35  percent,  and  the 
company  paying  65  percent  of  the 
benefit.  Retired  workers  in  the  steel 
industry,  however,  receive  70  percent  of 
their  salary  for  24  months.  Payment  of 
this  benefit  is  split  three  ways:  The 
government  pays  35  percent,  the 
company  30  percent,  and  the  ECSC  the 
remaining  35  percent. 

Because  the  French  government 
routinely  covers  22.75  percent  of  tlie 
workers’  salaries  when  they  retire  (35 
percent  of  65  percent),  we  determine 
that  payments  in  this  amount  for  steel 
workers’  pensions  do  not  constitute  a 
subsidy.  However,  government 
contributions  to  steel  workers’  pensions 
amoimt  to  24.5  percent  of  the  workers’ 
salaries.  Therefore,  we  determine  that 
the  difierence  between  these  two 
amounts,  1.75  percent,  is 
countervailable  to  the  extent  that  the 
government  relieves  the  companies  of 
obligations  they  would  otherwise  have. 


Based  on  the  record  of  the  French 
investigations,  we  cannot  say  that  the 
French  companies  and  their  workers 
had  knowledge  of  the  extra  government 
contribution  prior  to  negotiating  their 
collective  bargaining  agreements. 
’Therefore,  we  must  assume  that  the 
government  stepped  in  and  relieved  the 
companies  of  these  obligations. 
Consequently,  we  have  determined  that 
the  extra  contribution  to  workers’ 
pensions  by  the  GOF  is  coimtervailable. 

Comment  2  (Italy):  Falck  argues  that 
the  Department  should  determine  that 
the  early  retirement  program  is  not 
coimtervedlable  because  it  does  not 
relieve  Falck  of  any  obligation  it 
otherwise  would  have  had  to  its 
employees.  The  company  has  no  legal 
obligation  to  use  the  early  retirement 
system.  Instead,  it  could  fire  the 
workers,  in  which  case  its  obligation 
would  be  to  pay  severance  benefits.  In 
fact,  given  the  changes  that  occurred  in 
1991,  Falck  incurs  significant  costs  for 
this  progrcun  (30  percent  of  retirees’ 
pension  imtil  retirement  age  is  reached). 

Falck  cites  Steel  from  Bmgium,  SSHP 
from  Sweden,  and  the  1985  review  of 
Carbon  Steel  from  Sweden  in  which  the 
Department  determined  early  retirement 
programs  were  not  coimtervailable  as 
they  did  not  relieve  companies  of  costs 
they  would  otherwise  be  required  to 
assume.  Since  Falck  is  not  relieved  of 
any  obligations  and,  in  fact,  is  required 
to  spend  more  for  its  early  retirees,  the 
Department  should  determine  the 
program  to  be  not  coimtervailable. 

Falck  further  asserts  that  petitioners’ 
calculation  of  the  amoimt  of  early 
retirement  benefits  falsely  assumes  that 
the  employees  would  have  been 
retained  and  that  they  would  have  been 
non-productive  and  earn  no  offsetting 
revenue  for  the  company.  Falck 
contends  that  no  evidence  exists  on  the 
record  to  indicate  that  it  would  have 
incurred  the  costs  of  paying  non¬ 
productive  employees,  absent  the  early 
retirement  programs. 

Falck  furmer  claims  that  any  benefits 
under  the  program  are  recurring. 
Moreover,  any  calculation  of  a  subsidy 
should  reflect  that  the  program  changed 
in  1992,  increasing  the  employer’s 
obligation  to  50  percent  of  each  retirees’ 
pension. 

Petitioners  assert  that  the  early 
retirement  program  reUeved  the 
company  of  obligations  it  otherwise 
would  have  incurred.  The  programs 
provided  a  means  for  Falck  to  reduce  its 
excess  labor  harmoniously.  Petitioners 
claim  that  political  pressure  and  the 
power  of  trade  unions  made  it  a 
practical  impossibility  for  Falck  to  fire 
employees.  Petitioners  argue  that  even  if 
Flack  were  able  to  fire  excess  labor. 


Flack  would  have  been  responsible  for 
certain  termination  costs,  including 
severance  payments,  paid  notice  and 
unemployment  benefits. 

Petitioners  argue  that  the  early 
retirement  program  provides  non- 
reoirring  benefits  b^use  different  laws 
were  enacted  for  short  periods  of  time 
to  provide  “exceptional”  aid  to  an  ailing 
industry.  They  note  that  in  1991,  Flack 
may  have  incurred  certain  costs  by 
participating  in  this  program,  but  prior 
to  1991  there  were  no  costs  to  the 
company  associated  with  early 
retirement  programs.  Therefore,  while 
the  amount  of  the  benefit  in  1991  may 
have  been  lessened  by  these  costs.  Flack 
was  still  enjoying  the  benefits  of  earlier 
years. 

DOC  Position:  Based  on  information 
obtained  at  verification,  we  agree  with 
petitioners  that  poUtical  pressure  and 
the  power  of  trade  unions  made  it  a 
practical  impossibility  for  Falck  simply 
to  fire  employees.  As  a  Falck 
representative  stated,  “legally,  Falck 
was  \mder  no  obligation  to  use  early 
retirement,  but  labor  imions  could  put 
pressure  on  the  company,  making  early 
retirement  more  feasible  than  layoffs.” 
For  this  reason,  we  believe  that  Falck 
would  have  been  obligated  to  retain 
these  workers.  'Therefore,  because  Falck 
was  able  to  use  the  early  retirement 
system  and  because  the  early  retirement 
system  for  steelworkers  allowed  these 
employees  to  retire  earlier  than 
employees  in  other  industries,  we  find 
that  Falck  was  relieved  of  an  obligation 
it  otherwise  would  have  assumed. 

We  have  determined  that  benefits 
under  early  retirement  programs  are 
recurring.  (See  the  Allocation  section  of 
this  Appendix).  Because  of  this,  the 
benefit  to  Falck  was  calculated  to  reflect 
the  costs  the  company  would  have 
incurred  by  keeping  the  employees  on 
the  payroll  only  during  the  POI,  not  for 
all  the  years  until  they  reached 
retirement  age.  However,  we  did  not 
take  into  consideration  whether  or  not 
the  employees  who  were  retired  early 
would  have  generated  offsetting  revenue 
for  the  company  had  they  remained  on 
the  payroll,  because  there  is  no  way  to 
quantify  their  productivity,  and  because 
the  fact  that  the  company  was  retiring 
them  indicates  that  the  revenue  they 
generated  was  less  than  their  cost. 

The  Department  acknowledges  that 
Falck  was  required  to  incur  substantial 
costs  under  the  early  retirement 
program  in  1991  and  we  have  taken 
those  costs  into  accoimt  in  our 
calculations.  However,  we  have  not 
taken  into  account  the  changes  which 
occurred  in  1992  because  this  occurred 
after  our  POI  and  our  preliminary 
determinations.  Thus,  the  increase  in 
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Falck‘8  costs  in  1992  does  not  qualify  as 
a  "prograni'Wide”  change  to  be 
adoressed  in  these  inve^gaUons.  (See 
section  355.50  of  the  Proposed 
Regulations.) 

Comment  3  (Germany):  The  German 
respcmdents  argue  that  payments  by  the 
Government  of  Germany  under  EC^ 
Article  56(2)(b)  are  not  countervailable 
because  the  program  did  not  relieve 
companies  of  obligations  under  their 
negotiated  social  plans.  In  support  of 
their  claims,  respondents  point  out  that 
Ilsenburg  did  not  have  a  social  plan 
during  the  POI,  yet  its  employees  stil( 
received  benefits  under  Article  56(2)(b). 

rXX  Position:  The  countervailability 
of  Article  56(2)(b)  benefits  for  other 
German  respondents  is  addressed  in  the 
Interested  Party  Comments  fiom  the  EC. 

Because  we  have  determined  that, 
since  Ilsenburg  had  no  social  plan  it  had 
no  obligations  to  its  workers,  we  have 
determined  the  government’s 
contributions  to  those  workers  under 
this  program  to  be  not  countervailable. 

Comment  4  (Belg)umh  Petitioners 
argue  that  the  companies  were  obligated 
to  make  early  retirement  payments  to 
certain  laid-off  workers  imder  labor 
conventions  and  Belgian  Law.  The  GOB 
assumed  part  of  these  payments  for  steel 
companies  thereby  relieving  the 
companies  of  obligations  they  would 
otherwise  have  had.  This  results  in  a 
countervailable  subsidy. 

Petitioners  argue  that  while  the 
Department  found  early  retirement 
assistance  to  the  steel  companies  not 
countervailable  in  the  1982  steel 
determination,  the  present  investigation 
is  different.  In  the  1982  case,  steel 
workers  received  higher  prepension 
payments  than  workers  in  other 
industries.  However,  in  the  present 
investigations,  the  responses  contain  no 
evidence  that  steel  woriiers  received 
higher  payments  than  other  workers. 
They  also  argue  that  even  if  steel 
workers  do  receive  higher  prepension 
payments,  foil  or  partial  assistance  in 
making  the  payments  confers  a  benefit. 

If  otherwise,  governments  could  avoid 
countervailing  duties  simply  by 
imposing  concurrent  obligations  on 
su^dy  recipients. 

The  GOB  argues  that  the  early 
retiremmt  system  is  general  and 
applicable  to  workers  holding  an 
employment  or  labor  contract  and  that 
the  system  for  steel  actually  represents 
an  additional  burden  for  the  steel 
industry.  The  government  further  argues 
that  the  steel  companies  have  not 
received  benefits  through  the  system, 
because  they  had  contractual  obligations 
to  pay  their  prepensioned  personnel 
rmtil  normal  retirement  age. 


Clabecq  states  that  in  the  preliminary 
determination,  the  Department  foimd 
that  the  GOB  assumea  a  part  of  the 
prepension  expenses  which  normally 
would  have  bmn  paid  by  the 
companies.  However,  in  1982  Steel,  the 
Department  found  that,  since  the 
prepension  program  required  steel 
companies  to  pay  extraordinary 
severance  benefits,  the  GOB  simply 
offset  the  excess  that  steel  companies 
had  to  pay  when  compared  to  other 
Belgian  industries. 

Sidmar  finds  petitioners*  statement 
that  governments  could  avoid 
coimtervailing  duties  ’’simply  by 
imposing  concurrent  obligations  on 
subsidy  recipients”  nonsensical  because 
if  a  company  incurs  additional  expenses 
in  order  to  receive  assistance,  it  is  only 
benefitted  by  the  difference  between  the 
expenses  incurred  and  the  assistance 
received. 

DOC  Position:  The  coxmtry-wide 
Collective  Labor  Convention  17  of  1974 
(CLC 17)  instituted  an  early  retirement 
plan  for  all  Belgian  workers,  and 
established  certain  legal  obligations  for 
companies  with  respect  to  workers  who 
take  early  retirement.  First,  in  addition 
to  regular  imemployment  benefits  paid 
by  the  state,  early-retired  workers 
receive  an  additional  allowance,  paid  by 
the  company,  of  one-half  of  the 
difference  between  the  workers’  former 
salary  and  the  unemployment  benefits. 
Second,  companies  are  required  to 
replace  workers  who  take  early 
retirement. 

Under  CLC  17,  companies  in  a 
’’national”  sector,  i.e.,  the  steel  industry, 
could  negotiate  their  own  CLC  with  the 
government  and  the  labor  unions  and, 
thus,  modify  their  obligations.  The  steel 
industry  negotiated  its  own  CLC  (the 
steel  CLC)  in  1978,  which  was 
confirmed  by  the  Claes  Plan  later  that 
year.  This  steel  CLC  altered  CLC  17  in 
the  following  ways:  (1)  The  company’s 
obligation  to  pay  the  additional 
allowance  imder  CLC  17  (one-half  the 
difference  between  the  workers’  former 
salary  and  unemployment  benefits)  was 
reduced  or  eliminated  by  means  of 
grants,  loan  guarantees,  and  assumption 
of  interest  costs;  (2)  the  prepensioned 
steel  workers  would  receive  an 
additional  2,500  BF  per  week,  to  be  paid 
by  the  company  and  reimbursed  by  the 
government;  and  (3)  steel  companies 
were  exempted,  until  1990,  from  the 
requirement  that  they  replace  workers 
who  take  early  retirement. 

The  first  alteration  of  CLC  17  confers 
a  potentially  countervailable  benefit 
b^use  it  relieves  the  steel  companies 
of  their  obligation  to  pay  the  additional 
allowance,  an  obligation  they  otherwise 
would  have  incun^.  ’The  means  by 


which  this  obligation  was  relieved 
(grants,  loan  guarantees,  etc.)  are  all 
specific  to  the  steel  industry;  the  extent 
to  which  each  of  these  means  provides 
a  countervailable  benefit  is  discussed  in 
the  comments  and  sections  of  the 
Belgian  Notice. 

’The  second  alteration  of  CLC  17 
under  the  steel  CLC,  i.e.  the  additional 
2,500  BF  paid  to  workers  by  the 
company  and  reimbursed  by  the 
government,  does  not  provide  a 
countervailable  benefit.  No  benefit  is 
conferred  where  a  government  creates 
and  forgives  an  obligation  of  a  company 
at  the  same  time  and  under  the  same 
program.  In  such  a  situation,  the 
company  is  not  relieved  of  a  cost  it 
would  otherwise  have  had  to  assume. 
See  Steel  from  Belgium. 

The  third  alteration  of  the  country¬ 
wide  CLC  17,  relieved  steel  companies 
of  the  obligation  to  hire  replacement 
workers  from  1978  through  1990.  This 
alteration  is  specific  to  the  steel 
industry  and  provides  a  countervailable 
benefit.  Without  the  steel  CLC,  the 
company  would  have  had  to  incur  the 
costs  of  hiring  and  paying  the  salaries  of 
workers  required  to  be  hired  as 
replacements  for  the  employees  given 
early  retirement  during  this  period. 
Thus,  the  company  is  reliev^  of  an 
obligation  it  would  otherwise  have 
incurred. 

Comment  5  (Belgium):  Clabecq  argues 
that  the  loans  it  received  to  cover 
prepension  obligations  were  provided 
under  the  1959  Law,  which  was 
previously  found  by  the  Department  to 
be  non-countervailable.  Su^  financing 
was  available  to  all  sectors  which  met 
the  specified  criteria.  In  addition,  as 
many  as  1114  prepension  labor 
conventions  were  in  effect  from  1984- 
1991.  Prepensions  were.  thus,  generally 
available.  Therefore,  Qabecq  argues,  its 
prepension  loans  should  not  be 
countervailed. 

DOC  Position:  As  discussed  more 
folly  in  the  Belgian  notice,  the  loans  in 
question  were  subsequently  converted 
by  Clabecq  to  CXIPC’s  and,  later,  to  PB’s. 
The  conversions  were  limited  to  the 
steel  industry,  and  are,  therefore, 
countervailable  to  the  extent  that 
conversions  of  debt  to  equity  were  on 
terms  inconsistent  with  commercial 
considerations.  (See  the  Equity  section 
of  this  Appendix).  While  prepension 
labor  conventions  are  widely  available, 
we  have  determined  that  government 
relief  of  the  costs  associated  with 
prepension  is  limited  to  the  steel 
industry. 
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Privatization 

Issue 

Does  the  privatization  of  some  or  all 
of  a  government-owned  company 
extinguish  prior  subsidies  to  that 
company?  This  question  is  important, 
not  only  because  of  its  impact  on  these 
investigations,  but  because  its  resolution 
depends  in  large  part  upon  defining  the 
fundamental  purpose  of  the  CVD  law. 

Discussion 

Petitioners  argue,  on  the  basis  of  legal 
and  economic  principles,  that  the 
privatization  of  government-owned 
companies  does  not  relieve  the 
Department  of  its  statutory  obligation  to 
countervail  prior  non-recurring 
subsidies  to  such  companies.  Thus, 
goods  produced  by  privatized 
companies  remain  coimtervailable 
during  the  period  over  which  such  prior 
subsidies  are  amortized  imder  the 
Department’s  methodology. 

Petitioners  maintain  that  the  CVD  law 
is  intended  to  offset  the  unfair 
competitive  advantage  that  subsidies 
provide  the  subject  merchandise.  See 
G.S  Nicholas  &■  Co.  v.  United  States,  249 
U.S.  34  (1916),  Zenith  Radio  Corp.  v. 
United  States.  437  U.S.  443  (1978).  They 
contend  that,  although  the  courts  have 
held  that  subsidization  provides  a 
competitive  benefit  to  the  subject 
merchandise,  the  courts  have 
consistently  held  that  the  Department  is 
not  required  to  measure  the  effect  of 
subsidies.  See  BSC  I. 

Petitioners  assert  that,  fi'om  a  legal 
and  accounting  stemdpoint,  a 
corporation  is  an  entity  that  is  separate 
and  distinct  from  its  owners. 
Accordingly,  the  CVD  law  is  concerned 
with  whether  the  company  (and  thus 
the  subject  merchandise)  is  being 
subsidized,  not  with  whether  the 
owners  of  the  corporation  benefit  from 
the  subsidy.  Because  of  this  separation, 
if  a  government-owned  company  is 
subsidized,  and  subsequently 
privatized,  the  subsidy  remains 
embedded  in  the  company,  continuing 
to  benefit  the  goods  it  produces. 
Petitioners  point  out  that  each 
privatization  at  issue  in  these 
investigations  involves  an  exchange  of 
money  for  shares/ownership.  Petitioners 
argue  that  a  transaction  of  this  sort  has 
no  impact  on  the  company’s  cost 
structure.  The  new  owners  are  paying 
the  government  for  the  future  income 
stream  they  anticipate  the  company  will 
generate;  but  while  the  wealth  position 
of  the  owners  of  the  company  dianges, 
this  change  has  no  impact  on  either  the 
financial  condition  or  the  productive 
assets  of  the  company  itself. 


Petitioners  argue  that  the  Department 
has  previously  determined  that,  if  the 
government  buys  pre-existing  shares 
directly  from  shareholders,  rather  than 
new  shares  from  the  company,  there  is 
no  subsidy  to  the  company  regardless  of 
the  price  paid  for  the  wares.  See 
Sul»idies  Appendix.  In  order  to  be 
consistent,  the  Department  must  apply 
this  reasoning  conversely  with  respect 
to  privatization.  Thus,  if  the  government 
sells  all  or  part  of  its  shareholdings  to 
private  investors  (or  if  a  private  investor 
sells  its  shares  to  the  government),  a 
transfer  of  corporate  ownership  takes 
place  wholly  apart  from  any 
countervailable  benefits  received  by  that 
company. 

In  addition,  petitioners  point  out  that 
if  the  Department  were  to  determine 
that  the  sale  of  a  government-owned 
company’s  shares  at  a  fair  market  price 
extinguishes  previous  subsidies,  then 
the  sale  of  any  publicly  traded 
compwy’s  shares  at  a  fair  market  price 
must  also  extinguish  any  previous 
subsidies.  In  order  to  administer  the 
CVD  law  under  this  approach, 
petitioners  argue  that  the  Department 
would  be  required  to  track  the  trading 
of  public  shares  of  companies  under 
investigation  to  determine  the  point  at 
which  company  ownership  changes 
hands.  Any  transfer  of  ownership  would 
extinguish  previous  subsidies. 
Petitioners  contend  that  this  approach  is 
contrary  to  the  intent  of  the  law, 
administratively  impossible,  and  an 
invitation  to  circumvention. 

Petitioners  also  argue  that 
subsidization  distorts  the  allocation  of 
resources  in  the  market,  which 
misallocation  is  not  corrected  through 
privatization.  According  to  petitioners, 
in  determining  whether  or  not 
privatization  affects  the 
countervailability  of  existing  subsidies, 
the  Department  must  assess  whether 
privatization  eliminates  or  reduces  the 
competitive  benefit  previously  bestowed 
on  the  subject  merchandise,  and 
whether  privatization  eliminates  the 
distortion  in  the  allocation  of  resources 
caused  by  the  original  subsidy. 
Petitioners  argue  that,  in  order  to 
reverse  the  overallocation  of  resources 
to  a  subsidy  recipient,  a  subsidy  must  be 
repaid  by  the  recipient  to  the 
government  on  terms  inconsistent  with 
commercial  considerations. 

Based  on  the  reasons  outlined  above, 
petitioners  conclude  that  there  is  no 
basis  in  law  or  economics  for  the 
Department  to  determine  that  subsidies 
received  prior  to  privatization  are 
extinguished  as  a  result  of  privatization. 

Respondents  argue  that,  oefore 
deciding  what  effect  privatization 
should  have  on  prior  subsidies  to 


privatized  companies,  the  Department 
must  consider  ^e  purpose  of  the  CVD 
law — ^to  eliminate  the  competitive 
advantage  that  subsidized  merchandise 
enjoys  in  the  U.S.  market.  Because 
privatization  eliminates  this  competitive 
advantage,  prior  subsidies  must  be 
viewed  as  having  been  extinguished. 

Respondents  argue  that  the 
privatization  of  a  company  is  much 
more  dynamic  and  complex  than  the 
ordinary  trading  of  pre-existing  shares. 

It  is  nothing  less  than  a  reconstitution 
of  the  entire  company  in  which  the 
purchase  price  equals  the  discounted 
value  of  the  company’s  future  income 
stream.  According  to  respondents,  this 
fair  market  value  necessarily  includes 
the  residual  value  of  any  remaining 
countervailable  benefits  the  company 
may  have  received.  Because  the  new 
owners  of  the  privatized  company  have 
paid  for  any  continuing  competitive 
benefits  firom  prior  subsidies,  they 
thereafter  compete  on  exactly  the  same 
terms  as  any  other  company  in  the 
market.  This  eliminates  any  competitive 
advantage  from  prior  subsidies  and. 
therefore,  extinguishes  those  subsidies. 

Respondents  also  point  out  that 
encouraging  privatization  is  an 
important  policy  goal  of  the  U.S. 
Government — it  removes  foreign 
governments  from  the  commercial 
sector,  reduces  excess  capacity,  and 
ends  government  subsidization  of 
production. 

Respondents  submit  that  Congress  has 
directed  the  Department  to  consider 
circumstances  which  can  change  the 
benefit  that  past  subsidies  provide  to 
subject  merchandise.  See  19  U.S.C. 
1675(b)  and  19  C.F.R.  355.22(h). 
Respondents  contend  that  privatization 
constitutes  an  intervening  event 
significant  enough  to  warrant 
revaluation  of  prior  subsidies  by  the 
Department.  While  the  CVD  law  and  the 
Department’s  regulations  do  not  define 
the  mechanism  to  evaluate  the  effect  of 
privatization  on  past  subsidies,  past 
case  precedent  supports  the  position 
that  privatization  eliminates  past 
subsidies.  See  Preliminary  Results  of 
Changed  Circumstances  Countervailing 
Duty  Administrative  Review:  Lime  from 
Mexico,  54  FR  1753  (January  17, 1989) 
(Lime  from  Mexico)  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Oil  Country  Tubular 
Goods  from  Canada,  51  FR  15037  (April 
22, 1986)  (OCTG  from  Canada).  Given 
this  precedent,  respondents  argue  that 
the  Department’s  preliminary  decision 
with  respect  to  this  issue  is  inconsistent 
with  its  past  determinations. 

Respondents  further  argue  that  the 
Department’s  approach  in  the 
preliminary  determinations  is  contrary 
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to  the  Subsidies  Code  of  the  General 
Agreement  on  Tari^  and  Trade 
(GATT);  the  CVD  law;  and  the  decisions 
of  the  Court  of  International  Trade.  For 
example,  respondents  point  to  the 
preamble  of  me  Subsidies  Code  of  the 
GATT  which  states  that  the  effect  and 
use  of  subsidies  should  be  the  focus  of 
attention. 

Respondents  contend  that  the  CVD 
law  and  its  legislative  history  indicate 
that  it  was  the  intent  of  Congress  that 
the  actual  benefit  received  be  the 
coimtervailable  benefit.  See  19  U.S.C 
1677(5).  Respondents  also  assert  that  the 
CTT  has  stat^  that  the  value  of  a 
subsidy  and  its  measurement  must  be 
linked  to  the  benefit  that  the  recipient 
receives  (see  BSC  I)  and  that  any  method 
used  to  value  the  subsidy  must  maintain 
the  fundamental  correspondence 
between  the  subsidy  and  the  benefit  (see 
Michelin  Tire  Corp.  v.  United  States,  6 
QT  320  (1983),  vacated  as  moot  9  CTT 
38  (1985)).  Moreover,  in  Armco  v. 

United  States,  733  F.  Supp.  1514  (QT 
1990),  the  court  determined  that  the 
commercial  and  competitive  benefit  of 
the  subsidy  to  the  recipient  is  the 
measure  of  the  subsidy’s  value. 
Accordingly,  respondents  argue  that  in 
order  for  the  Department  to  impose 
coimtervailing  duties  on  the  privatized 
firm,  it  must  affirmatively  establish  how 
subsidies  continue  to  benefit  the  subject 
merchandise  sold  in  the  POI  after 
privatization  at  fair  market  value. 

Respondents  argue  that  according  to 
the  Department’s  own  past  practice,  a 
financial  benefit  does  not  accrue  to  the 
production  of  an  independent  company 
that  purchases  assets  or  productive 
imits  from  a  subsidized,  government- 
owned  company.  Instead  of  receiving 
funding  from  the  government,  the  new 
owner  pays  funds  to  the  government.  A 
privatization  at  fair  market  value  is 
analogous  and,  therefore,  is  not  a 
mechwism  which  allows  the  pass¬ 
through  of  past  subsidy  benefits  to  the 
new  company. 

Respondents  submit  that  examining 
the  two  possible  continuing  financial 
benefits  of  prior  subsidies  demonstrates 
that  benefits  are  not  passed-through  to 
the  new  owner  after  privatization.  First, 
a  subsidy  could  provide  a  continuing 
benefit  to  the  recipient  if  a  portion  of 
the  original  benefit  is  still  outstanding 
under  tiie  Department’s  allocation 
methodology  in  the  POI.  However,  if  a 
company  is  purchased  at  its  fair  market 
value,  any  outstanding  benefits  are,  by 
definition,  included  in  the  sales  price. 
The  company  is  no  longer  supported  by 
the  government  because  the  commercial 
sector  has  assumed  all  costs  and 
obligations.  In  other  words,  all  funding 
is  on  terms  consistent  with  commercid 


considerations.  Second,  the  obligation 
to  provide  a  reasonable  return  on  an 
investment,  if  absent,  could  be 
considered  a  continuing  subsidy  benefit. 
This  type  of  benefit,  however,  also 
ceases  when  the  su^idized  funding  is 
replaced  with  funds  provided  by  private 
investors. 

Respondents  assert  that  the 
Department  should  defer  to  the  market 
in  valijung  the  remaining  benefit  of 
subsidies  received  prior  to  privatization. 
Respondents  argue  that  no  reasonable 
approach  to  this  issue  can  lead  to  a 
conclusion  that  the  remaining  value  of 
pre-privatization  subsidies  is  more  than 
the  market  value  of  the  company  itself. 
Finally,  should  the  Department  decide 
to  ignore  the  fair  market  valuation 
accomplished  through  privatization, 
respondents  assert  that,  at  the  very  least, 
the  price  paid  for  the  company  at 
privatization  should  be  considered  a 
partial  repayment  of  the  remaining 
subsidies. 

Respondents  argue  that  for  all  of  these 
reasons  the  Department  cannot  impose 
a  duty  that  (1)  exceeds  the  original 
benefit  or  (2)  is  not  based  on  an 
established  benefit  that  the  respondent 
company  derived  from  past  subsidies. 
The  application  of  countervailing  duties 
on  the  subject  merchandise  of  a 
company  that  was  privatized  at  fair 
market  value  violates  both  these  points 
and  is  a  position  that  the  Department 
should  reject. 

A.  The  Nature  of  Coimtervailable 
Benefits 

Section  771(5)  of  the  Tariff  Act  of 
1930, 19  U.S.C.  section  1677(5),  states 
that  a  subsidy  “has  the  same  meaning  as 
the  term  ’bounty’  or  ‘grant.’  ’’  The 
Supreme  Court  in  Nicholas  &  Co.  v. 
United  States.  249  U.S.  34. 39  (1919) 
stated  in  respect  to  these  statutory  terms 
that: 

If  the  word  “bounty”  has  a  limited  sense 
the  word  "grant"  does  not.  A  word  of  broader 
significance  than  “grant”  could  not  have 
b^n  used.  Like  its  synonyms  “give”  and 
“bestow,”  it  expresses  a  concession,  the 
conferring  of  something  by  one  person  upon 
another. 

Within  this  broad  definition.  Congress 
specifically  included  government  action 
which  results  in  the  provision  of  capital 
and  loans  on  “terms  inconsistent  with 
commercial  considerations,’’  the 
provision  of  goods  or  services  at 
“preferential  rates,’’  the  grant  of  funds 
or  forgiveness  of  debt,  and  the  like,  to 
a  specific  group  of  beneficiaries.  See  19 
U.S.C.  secUon  1677(5)(A)(ii).  These 
types  of  subsidies,  which  are  distortions 
in  the  market  process  for  allocating  an 
economy’s  resources  by  directing  those 
resources  to  producers  of  merchandise 


exported  to  the  United  States,  are  the 
focus  of  the  Department's  analysis.  See 
Final  Negative  Countervailing  Duty 
Determination;  Carbon  Steel  Wire  Rod 
firom  Czechoslovakia,  49  FR 19370  (May 
7, 1984),  and  Final  Negative 
Countervailing  Duty  Determination: 
Carbon  Steel  Wire  ^d  from  Poland,  49 
FR  19374  (May  7, 1984),  affirmed  by  the 
Federal  Circuit  in  Georgetown  Steel 
Corp.  V.  United  States,  801  F.2d  1308 
(Fed.  Cir.  1986)  (sustaining  the 
conceptual  approach  developed  in  the 
two  reviews:  vacating  QT  decision  on 
other  grounds);  and  the  Department’s 
Proposed  Regulations  and  Softwood 
Lumber  from  Canada. 

Nothing  in  the  statute  directs  the 
Department  to  consider  the  use  to  which 
subsidies  are  put  or  their  effect  on  the 
recipient’s  subsequent  performance.  See 
19  U.S.C.  section  1677(6).  Nothing  in 
the  statute  conditions  countervailability 
on  the  use  or  effect  of  a  subsidy.  Rather, 
the  statute  requires  the  Department  to 
countervail  an  allocated  share  of  the 
subsidies  received  by  producers, 
regardless  of  their  effect. 

The  legislative  history  of  the  Act 
confirms  that  Congress  did  not  intend 
that  such  effects  be  taken  into  account. 
See  statement  of  Senator  Heinz  during 
the  congressional  debate  on  the  subsidy 
offset  provision  of  the  1979  Act.  125 
Cong.  Rec.  S20167-S20168  (July  23, 
1979)  (discussing  allowable  offsets  and 
emphasizing  intent  to  limit  allowable 
offsets  to  those  specifically  listed  in  the 
statute).  See,  also.  S.  Rep.  No.  96-249, 
96th  Cong.,  1st  Sess.  85-86  (1979);  H.R. 
Rep.  No.  96-317, 96th  Cong.,  1st  Sess. 
74-75  (1979).  Accordingly,  whether 
subsidies  confer  a  demonstrable 
competitive  benefit  upon  their 
recipients,  in  the  year  of  receipt  or  any 
subsequent  year,  is  irrelevant — the 
statute  embodies  the  irrebuttable 
presumption  that  subsidies  confer  a 
countervailable  benefit  upon  goods 
produced  by  their  recipients. 

Judicial  opinions  also  are  in  accord. 
For  example,  the  QT  has  noted:  “One 
cardinal  principle  of  the  CVD  law  is  that 
the  subsidy  is  ffie  money  received, 
rather  than  whatever  is  purchased  with 
that  money.’’  (See  BSC  U  (citation 
omitted).)  In  addition,  the  court  has 
stated  that: 

whether  the  reduction  in  cost  is  occasioned 
by  direct  cash  payments,  or  by  an  act  of 
government  reducing  lab(»  cost,  capital  cost, 
or  the  cost  of  any  other  factor  of  pr^uction 
is  of  no  consequence.  For  if  a  benefit  or 
advantage  is  received  in  connection  with  the 
production  of  the  merchandise,  that  benefit 
or  advantage  is  a  bounty  or  grant  on 
production!]  *  *  *  [and]  comes  squarely 
within  our  countervailing  duty  law  *  *  *. 
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{BSC  I,  quoting  ASG  Industries,  Inc.  v. 
United  States.  467  F.  Supp.  1200. 1213 
(Oust  Ct.  1976)  (emphasis  added).) 
Accordingly,  the  Department’s  prance 
is  to  countervail  the  value  of  subsidies 
at  the  time  they  are  provided  to  a 
company  (i.e.,  the  cost  savings  to  the 
company  from  receiving  the  subsidies), 
without  regard  to  their  actual  use  by 
that  same  company  or  their  effect  on  its 
subsequent  performance.  See  Softwood 
Lumber  from  Canada  and  Michelin  Tire 
Carp.  V.  United  States,  6  dT  320, 328 
(1983). 

The  Department  allocates  non¬ 
recurring  subsidies  over  time  in 
recognition  of  the  fact  that  the  statutory 
goal  of  providing  a  remedy  against 
subsidies  would  be  defeat^  by 
allocating  the  subsidies  to  a  single 
moment  or  year.  The  statutory 
presumption  that  subsidies  bmefit 
goods  produced  by  th^  recipients 
must,  in  order  to  have  the  intended 
effect,  be  applied  over  a  reasonable 
period  of  time,  the  reasonable  time 
being  the  usef^  life  of  assets  in  the 
relevant  industry.  See  Proposed 
Regulations  and  Subsidies  Appendix. 
See.  also,  S.  Rep.  96-249, 66th  Ccmg., 

1st  Sess.  85-86  (1979).  But  this  does  not 
imply  that  the  Efepartiooent  evaluates  the 
performance  of  thift  company  over  that 
period  of  time  or  examines  c^er 
subsequent  events  to  determine 
whether,  or  to  what  extent,  the  subject 
merchandise  continues  to  benefit  from 
the  subsidy.  As  explained  above,  such 
an  ex  post  fecto  analysis  is  not  relevant 
under  the  statute. 

Because  the  statute,  legislative 
history,  judicial  opinions,  and  the 
Department’s  regulations  do  not  permit 
an  analysis  of  the  use  and  effect  of 
subsidies,  the  Department  does  not 
attempt  such  an  analysis.  In  practice 
this  means,  for  example,  if  a  government 
were  to  provide  a  specific  pr^ucer  with 
a  smokMtack  scruboer  in  order  to 
reduce  air  pollution,  the  Department 
would  countervail  the  amount  that  the 
company  would  have  had  to  pay  for  the 
scrubber  on  the  market,  notwitlutanding 
that  the  scrubber  may  actually  reduce 
the  company’s  output  or  raise  its  cost  of 
production. 

Similarly,  the  Department  does  not 
take  account  of  sulraequent 
developments  that  may  reduce  any 
initial  cost  savings  or  increase  in  output 
from  a  subsidy.  For  instance,  if  a 
government  provides  a  piece  of  capital 
eqiiipment  to  a  company,  the 
Departmoit  continues  to  countervail  the 
value  of  that  emiipment  as  received, 
regardless  of  whether  it  subsequently 
becmnes  obsolete  or  is  taken  out  of 
production.  See  BSC  I. 


The  Department’s  practice  in  this 
regard  is  consistent  with  die  ruling  of 
the  appellate  court  in  ASG  Industries  v. 
Unit^  States,  610  F.2d  770  (CCPA. 
1979).  That  decision  spedfit^y 
rejected  Treasury’s  efforts  to  consider 
the  competitive  benefit  realized  by  the 
recipient  finm  a  subsidy,  before 
deciding  whether  to  countervail  it 

Despite  the  dear  expression  of 
Congi^ional  intent  that  an  injury  test  not  be 
eminoyed.  the  Secretary  inmli^y  injected 
one  into  this  case,  finding  that  “t^  iml  of 
exports  to  the  United  States  is  a  small 
p>ercentage  of  the  amount  exported,  and  the 
amount  d  assistance  *  *  *  is  less  dian  2 

percent  of  the  value  of  float  glass  produced 

•  •  • 

Accordingly,  we  conclude  that  it  was  error 
to  employ  an  injury  (to  United  States  trade) 
test  in  determining  whether  a  bounty  or  grant 
was  paid  upon  the  manufacture  or 
production  of  the  involTed  merchandise. 

Id.  at  777.  In  this  same  vein,  the  QT  in 
another  case  involving  ASG,  {ASG 
Industries  v.  United  States,  467  F.  Supp. 
1200, 1222-1224  (Gust  Q.  1979)),  also 
dismissed  Treasury’s  interpretation  that 
the  CVD  law  was  ’’intended  to  readi 
only  those  actions  whidi  have  the  effect 
of  distorting  international  trade.” 
(emphasis  &  original).  Accord  Michelin 
Tire  Corp.  v.  United  States,  4  QT  252, 
255  (1982).  The  foregoing  cases  arose  in 
the  context  of  investigations  in  which 
no  injury  test  was  required.  Here,  of 
course,  an  injtiry  test  applies.  But  that 
injury  test  determines  whether  the  U.S. 
industry  is  injured  by  reason  of  imports 
of  subsidized  merchandise.  ’There  is  no 
reqviirement  that  injury  be  traced  to 
demonstrated  effects  of  particular 
subsidies.  In  any  event,  the  injury  test 
is  the  province  of  the  Intemationi^ 

Trade  Commission,  not  the  Department 
of  Commerce. 

That  the  CVD  law  is  not  concerned 
with  the  subsequent  use  or  effect  U.e., 
competitive  benefit)  of  a  subsidy  is  in 
no  way  imdermined  by  the 
Department’s  argmnents  and  the 
appellate  court’s  reasoning  in 
Georgetown  Steel  Corp.  v.  United  States, 
801  F.2d  1308  (Fed.  Cir.  1986).  In 
Georgetown  St^,  the  court  simply 
concluded  as  a  matter  of  law  that  the 
CVD  statute  is  not  applicable  to 
nonmarket  economies  because  the 
concept  that  the  receipt  of  a  subsidy 
constitutes  a  distortion  in  the  normal 
allocation  of  resources  has  no  meaning 
in  such  an  economy.  This  is  because 
resources  in  nonm^et  eamomies  are 
allocated  by  government  fiat,  rather  than 
by  market  forces.  Thus,  Georgetown 
Steel  cannot  be  read  to  mean  that 
countervailing  duties  may  be  imposed 
only  after  the  Department  has  made  a 
determinaticm  of  the  subsequent  effect 


of  a  subsidy  upon  the  recipient’s 
production.  Rather,  Georgetown  Steel 
stands  simply  for  the  propositian  that, 
in  a  nonmwet  economy,  it  is 
impossible  to  say  that  a  producer  has 
received  a  subsidy  in  the  first  place. 

B.  The  Effect  of  Privatixation 

Accepting  that  the  CVD  law  does  not 
require  a  subsidy  bestowed  on  a  steel 
pr^ucer  to  conm  a  demonstrable 
’’competitive  benefit”  on  that  producer 
in  order  to  be  countervailable,  there  is 
still  disagreement  about  the  effects  of 
privatization.  The  issue  is  whether 
privatization  can  involve  the  repayment 
of  subsidies.  The  disagreement  must  be 
imderstood  in  light  of  the  feet  that  all 
parties  agree  that  subsidies  can  be 
extinguidied  by  being  repaid  to  the 
government 

Respondents  contend,  first  and 
foremost,  that  privatization  at  feir 
market  value  necessarily  constitutes 
repayment  of  the  residual  value  of  any 
remaining  subsidies.  A  number  of 
respondents  have  also  argued  that  if  the 
Department  were  to  determine  that 
privatization  at  feir  market  value  does 
not  by  definition,  eliminate  the 
coimtervailability  of  subsidies  bestowed 
previous  to  privatization,  the 
Department  should  still  determine  that 
some  portion  of  the  remaining  value  of 
those  subsidies  would  be  offi^  by  the 
purchase  price  paid  by  the  new  owners. 

Petitiemers  argue  that  privatization 
per  se  does  not  entail  repaymmit  of  prior 
subsidies,  because  the  new  owners,  not 
the  privatized  company,  pay  the 
pur^ase  price.  Petitioners  maintain 
that  the  piirchase  of  the  company 
cannot  extinguish  the  benefit  of  prior 
subsidies  bemuse  the  company’s 
financial  condition  has  not  changed  as 
a  result  Therefore,  according  to 
petitioners,  payment  by  the  new  owners 
to  the  government  (even  if  it  incliided 
the  fuU  unamortized  amoimt  of  the 
subsidies)  is  irrelevant  because  such  a 
payment  only  affects  the  financial 
position  of  the  owners  and  in  no  way 
impacts  the  cost  structure  of  the  newly 
privatized  firm.  This  argument  rests 
entirely  on  the  proposition  that  there  is 
a  complete  and  abMlute  distinction 
between  a  company  and  its  owners. 

Petitioners  assert  that  previous 
subsidies  can  only  be  repaid  by  the 
privatized  company  itself.  Petitioners 
contend  that  in  orefer  to  repay  the 
government,  the  company  would  have 
to  remit  to  the  government  the  residual 
value  of  all  remaining  subsidies  on 
terms  inconsistent  with  commercial 
considerations.  In  other  words,  the 
company  would  have  to  revise  the  flow 
of  excess  capital  that  it  received  from 
the  government  Because  no  one 
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engaged  in  profit  maxiniization  would 
ever  piuposefully  act  to  reduce  their 
competitiveness,  petitioners  describe  a 
geni^e  subsidy  repayment  as  an  "anti- 
benefit** 

Although  plainly  there  is  some 
distinction  Iwtween  a  company  and  its 
owners,  it  is  a  distinction  ^thout  a 
di^rence  in  the  context  of 
privatization.  Merely  because  a 
company  has  been  incorporated  to 
protect  its  owners  fiom  the  company’s 
legal  liabilities  or  for  beneficial  tax  and 
accounting  purposes  (or  both),  it  does 
not  follow  that  the  financial  condition 
of  the  owners  is  irrelevant  to  the 
financial  position  of  the  firm.  The  form 
in  which  new  owners  purchase  the 
government  company  creates  no 
appreciable  difference  in  how  that 
company  will  be  operated  overall.  The 
fact  that  the  owners  are  shareholders 
and  raise  capital  to  purchase  the 
government-owned  company  through 
new  share  issuings,  rather  than  the 
company  itself  taking  on  debt,  does  not 
mean  that  the  owners  can  be  indifferent 
to  the  profit  margin  the  company 
generates,  as  petitioners  assert. 

Rather,  in  tne  real-world  marketplace, 
the  owner-shareholders*  expectations  of 
a  return  on  their  investment  cannot  be 
separated  firom  the  profitability  of  the 
newly  privatized  company.  Privatized 
companies  (and  their  assets)  are  now 
owned  and  controlled  by  private  parties 
who  are  profit-maximizers.  Unlike  the 
former  company,  which  did  not  need  to 
earn  a  return  on  capital  when  owned 
and  controlled  by  the  government  (i.e., 
when  the  government  is  100  percent 
owner  there  is  no  necessity  of  paying 
dividends  to  itself),  the  privatized  fi^ 
now  faces  the  same  capital  market  as  its 
competitors.  In  antidumping  (AD)  cases, 
for  example,  the  Department  recognizes 
that  equity  requires  a  reasonable  rate  of 
retiim  as  reflected  in  the  8  percent  profit 
margin  mandated  by  Congress  to 
calculate  constructs  value.  19  U.S.C. 
1677b(e)(l)(B)(ii);  19  CFR  353.50(a)(2). 
As  such,  regaitiless  of  whether  the 
owners  raise  capital  to  purchase  the 
government-owned  company  by  issuing 
new  equity,  they  do  need  to  earn  a 
return  on  that  capital  sufficient  to  attract 
investors.  See  Copeland,  "Long-Term 
Sources  Of  Fimds  And  Tlie  Ck)st  of 
Capital,"  in  Altman,  Handbook  of 
Corporate  Finance  at  12-7  (1986)  ("The 
cost  of  capital  is  the  rate  of  retiim  that 
could  have  been  earned  by  investors  in 
alternative  investments  of  equal  risk.") 
See.  also,  Michelin  Tire  Corp.  v.  U.S.,  6 
QT  320, 326  (1983)  vacated  (on  other 
grounds)  9  QT  38  (1985),  where  the 
court  recognized  that  a  company  has 
two  options  for  raising  capital,  both  of 
which  carry  obligations:  (1)  Issuing 


shares,  obligating  profit  sharing:  and  (2) 
incurring  debt,  obligating  repayment 
with  interest. 

Put  another  way,  the  privatized 
company  now  has  an  obligation  to 
provide  to  its  private  owners  a  market 
retiim  on  the  company’s  full  value.  The 
owners  will  seek  to  extract  a  rate  of 
return  fit>m  their  company  at  least  equal 
to  that  of  alternative  investments  of 
similar  risk.  There  is.  then,  no 
appreciable  difference,  as  reflected  in 
the  marketplace,  between  the  profit¬ 
making  ability  of  the  company  and  the 
owners*  realization  of  a  profitable  return 
on  their  investment  in  that  firm. 

To  adopt  the  petitioners’  rationale 
that  only  a  full  repayment  by  the  new 
company  can  extinguish  past  subsidies 
would  create  a  test  that  would  elevate 
form  over  substance  and  produce 
incentives  for  foreign  governments 
merely  to  alter  the  form  of  the 
privatization  to  satisfy  this  artificial 
distinction.  If  the  Department  were  to 
ratify  such  a  test,  owners  could  simply 
lend  the  company  the  money  to  repay 
at  least  some  portion  of  the  past 
subsidies,  taking  the  capital  out  as  loan 
pa^^ents,  rather  than  dividends. 

The  distinction  between  the  financial 
position  of  owners  and  their  companies 
is  one  that  the  Department  routinely 
refuses  to  recognize  in  administering 
both  CVD  and  AD  laws.  In  applying  the 
CVD  law,  the  Department  often  treats 
the  parent  entity  and  its  subsidiaries  as 
one  when  determining  who  ultimately 
benefits  fiom  a  subsidy.  Thus,  the 
Department  has  found  that  a  subsidy 

Erovided  to  one  corporate  entity  can 
Bstow  a  countervailable  benefit  upon 
another  entity  within  the  corporate 
enterprise.  Sm  Final  Affirmative 
Countervailing  Duty  Determination: 
Brass  Sheet  and  Strip  fiom  France.  52 
FR 1218  (January  12, 1987)  and  SSHP 
fiom  Sweden.  In  Armco,  Inc.  v.  U.S., 

733  F.  Supp.  1514  (QT  1990),  the  court 
endorsed  countervailing  the  parent 
company  for  subsidies  received  by  the 
subsidiary  because  both  were  part  of  the 
same  business  enterprise,  and  the  parent 
exercised  control  over  its  subsidiary.  Id. 
at  1523-1524.  See  Final  Affirmative 
Countervailing  Determination:  Carbon 
Steel  Wire  Rod  from  Malaysia.  53  FR 
13303  (April  18, 1988).  We  also 
generally  allocate  subsidies  received  by 
parents  over  sales  of  their  entire  group 
of  companies.  See  France  Bismuth. 
(Department  allocated  subsidies  to  all 
French  subsidiaries  of  the  parent 
company,  a  French  holding  company, 
whi^  was  the  recipient  of  the 
subsidies.) 

In  administering  the  AD  law,  the 
Department  has  recognized  that  under 
generally  accepted  accounting 


principles  (GAAP),  financial  burdens 
incun^  by  either  the  parent  or  the 
subsidiary  are  treated  eoually  as 
obligations  of  the  consolidated 
corporation  where  the  parent  has 
control  over  the  subsidiary.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  Thailand,  57  FR  21065 
(May  18, 1992),  Final  Determination  of 
Sales  at  Less  l^an  Fair  Value:  New 
Minivans  from  Japan,  57  FR  21937  (May 
26, 1992)  (Minivans  finm  Japan),  and 
Final  Results  of  Administrative  Review; 
Brass  Sheet  and  Strip  fium  the 
Netherlands,  57  FR  9534  (March  19. 
1992). 

In  short.  GAAP  would  require  (so  long 
as  the  parent  has  control  over  the 
subsidiary)  that  the  purchaser  and  the 
privatized  company  be  treated  as  a 
single  business  enterprise.  Therefore, 
any  financial  costs  incurred  by  the 
owner,  including  those  of  purchase, 
would  be  considered  costs  of  the 
acquired  entity  as  well.  Additionally,  in 
AD  matters  we  use  group  financial 
records  to  calculate  the  cost  of  capital 
and  the  like.  In  Minivans  from  Japan, 
the  Department  stated  that. 

We  followed  our  well-established  practice 
of  deriving  net  financing  costs  based  on  the 
borrowing  experience  of  the  consolidated 
group  of  companies  •  *  *,  Our  practice  is 
based  on  the  fact  that  the  group’s  parent, 
primary  operating  company,  or  other 
controlling  entity,  because  of  its  influential 
ownership  interest,  has  the  power  to 
determine  the  capital  structure  of  each 
member  company  within  the  group. 

If  the  Department  adopted  the 
position  of  petitioners,  sepmating  the 
financial  position  of  companies  and 
owners  with  respect  to  privatization,  we 
would  jeopardize  well-established 
practices  in  both  CVD  and  AD  cases  and 
leave  open  the  potential  for 
circumvention  of  the  laws.  For  example, 
a  government  could  channel  subsidies 
to  a  subsidiary  company  by  providing 
the  monies  to  a  parent  holding 
company.  Under  petitioners’  reasoning, 
since  the  owner/ parent  company  is 
separate  and  apart  firom  its  subsidiary, 
the  Department  would  be  precluded 
from  ascribing  the  subsidies  to  the 
subsidiary. 

For  all  of  these  reasons,  we  cannot 
accept  petitioners’  argiiment  that  only 
the  privatized  company,  and  not  its  new 
owners,  can  repay  prior  subsidies  to  that 
company.  Therefore,  a  private  party 
purchasing  all  or  part  of  a  government- 
owned  company  (e.g.,  a  productive  unit) 
can  repay  prior  subsides  on  behalf  of 
the  company  as  part  or  all  of  the  sales 
price.  Therefore,  to  the  extent  that  a 
portion  of  the  price  paid  for  a  privatized 
company  can  reasonably  be  attributed  to 
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prior  subsidies,  that  portiiH)  of  those 
subsidies  vrill  be  extinguished. 

There  is  no  guidance  in  the  statute, 
legislative  history,  or  case  law  as  to 
what  proportion  of  the  purchase  price  of 
a  privatized  company  should  be 
attributed  to  prior  subsidies.  Nor  have 
the  parties  to  the  investigation  had  an 
opportimity  to  submit  comments  on  this 
particular  issue.  Given  this  situation,  we 
have  decided  that  in  attempting  to 
estimate  that  portion  of  the  purchase 
price  attributable  to  prior  subsidies,  the 
most  reasonable  approach  is  to  look  at 
the  following  proportion — the 
privatized  company’s  subsidies  to  the 
company’s  net  worth— during  the 
period  from  1977  (the  earliest  point  at 
which  subsidies  with  benefits  remaining 
countervailable  in  this  investigation 
coiild  have  been  bestowed)  until  the 
date  of  the  privatization.  We  computed 
this  by  taking  the  simple  average  of  the 
ratio  of  allocable  subsidies  received  by 
the  company  in  each  year  over  the 
company’s  net  worth  in  that  year.  The 
simple  average  of  the  ratios  of  subsidies 
to  net  worth  serves  as  a  reasonable 
historic  surrogate  for  the  percent  that 
subsidies  constitute  of  the  overall  value, 
i.e.,  net  worth  of  the  company.  We  then 
multiplied  the  average  ratio  by  the 
purchase  price  to  derive  the  portion  of 
the  purchase  price  attributable  to 
repayment  of  prior  subsidies.  Finally, 
we  reduced  the  benefit  streams  of  the 
prior  subsidies  by  the  ratio  of  the 
repayment  amount  to  the  net  present 
value  of  all  remaining  benefits  at  the 
time  of  privatization. 

To  illustrate,  consider  a  company 
with  $60  in  remaining  subsidies  that  is 
sold  for  $72.  Assume  that,  between  1977 
and  the  date  of  privatization,  subsidies 
averaged  y*  of  the  company’s  net  worth. 
In  that  case,  Va  of  the  purchase  price 
($54)  would  be  attributed  to  repaying 
those  subsidies,  reducing  them  firom  $60 
to  $6.  If  the  averam  subsidies  to  a 
company  during  the  period  from  1977  to 
the  date  of  privatization  exceeded  the 
average  net  worth  of  the  company,  then 
the  entire  purchase  price  would  be 
treated  as  a  repa3nnent  of  those 
subsidies.  For  example,  a  company  with 
$200  in  residual  sul^dies  and  an 
average-8ubsidies*to*net-worth  ratio  of 
2/1  that  was  sold  for  $70  would  have 
the  entire  $70  purdiase  price  applied  to 
repay  the  prior  subsidies,  redudng  them 
from  $200  to  $130. 

The  estimate  so  obtained  of  the 
proportion  of  prior  subsidies  repaid 
through  privatization  is  the  most 
reasonable  that  we  have  been  able  to 
devise.  Although  the  “all-oi^nothing” 
alternatives  proposed  by  respondents 
and  petitioners  avoid  difficmt  allocation 
problems  inhermit  in  the  Department’s 


approach,  they  are  dependent  on 
assumptions  whidi  vre  believe  are 
incorrect 

Respondents’  argunrent  that 
privatization  automatically  extinguishes 
prior  subsidies,  rests  on  the  assumption 
that  subsidies  must  confer  a 
demonstrated  booefit  on  production  in 
order  to  be  covmtervailable.  They  proffer 
that  since  the  fair  market  juice  must 
include  any  remaining  econmnic  benefit 
from  the  subsidies,  privatization 
extin^sbes  all  remaining  unamortized 
subsimes.  As  noted  above,  this  is 
contrary  to  the  CVD  law,  in  which  is 
embedded  the  irrebuttable  presumption 
that  nonrecurring  subsidies  benefit 
merchandise  pn^uced  by  the  recipient 
over  time. 

In  sum,  the  countervailable  subsidy 
(and  the  amount  of  the  subsidy  to  be 
allocated  over  time)  is  fixed  at  the  time 
the  government  provides  the  subsidy. 
The  privatization  of  a  government- 
owned  comj)any,  per  se,  does  not  and 
cannot  eliminate  this  countervailability. 
As  explained  above,  the  statute  does  not 
j)ermit  the  amoimt  of  the  Stibsidy, 
including  the  allocated  subsidy  stream, 
to  be  reevaluated  based  ujxm 
subsequent  events  in  the  maricetplace. 

Regarding  respondents’  (xmtention 
that  ending  government  subsidization  of 
production  through  privatization  is  a 
major  policy  goal  of  the  United  States, 
we  do  not  msagree.  However,  that 
policy  is  sej)arate  and  apart  from  the 
statutory  provisions  of  tne  CVD  law  and 
the  Department’s  application  thereof.  As 
such,  ue  Government’s  policy  to 
encourage  privatization  cannot  impinge 
upon  the  statutory  requirements  of  the 
CVD  law  which  is  designed  to  provide 
remedial  relief  to  dom^c  industries 
materially  Injured  by  reason  of 
subsidized  imports. 

In  resj>ect  to  resjumdents’  refarence  to 
Lime  from  Mexico,  we  note  that  It  was 
only  a  preliminary  determination  and, 
therefore,  does  not  represent  the 
Dej>artment’s  final  thinking  (m  the 
matter.  Further,  OCTG  from  Canada 
involved  a  situation  where  a  company 
had  become  defunct  and  non- 
operational.'Its  assets  were  disposed  of 
t^ugh  a  bankruptcy  proceeding.  This 
is  a  unique  situation  not  involving  the 
sale  of  an  ongoing  oj)erating  company 
exporting  subsidized  meichandiM  to  the 
United  States.  That  is  not  the  case  in 
any  of  the  current  steel  investigations. 
Also,  in  neither  of  these  cases  was  the 
issue  of  “privatization”  sj)ecifically 
before  the  Dej)artmenL 

In  the  current  steel  cases,  however, 
the  issue  of  “privatization”  is  squarely 
before  the  Dej)artment.  In  addition,  the 
Dei>aitment  has  now  had  the  benefit  of 
niunerous  and  lengthy  comments  from 


interested  jMurties  sjMclfically 
addressing  this  issiie.  Moreover,  the 
Dej)artment  is  not  jwecluded  fr(m  ever 
reconsidering  its  i)^ti(m  in  light  of 
changing  drcumrtances.  See  Bust  v. 
Sullivan,  111  S.  Q.  1756. 1769  (1961). 
Given  the  significance  of  this  is^,  the 
Dei)artment  has  reviewed  all  of  the 
comments  submitted  in  the  course  of 
these  investigations  and  has 
reconsidered  its  previous  decisions 
involving  privatization-tyjM  situations. 
The  Department’s  new  thinking . 
regarding  privatization  is  set  out  in 
detail  ab»ve.  To  the  extent  that  the 
approach  adopted  here  arguably  is 
inconsistent  with  prior  decisions,  such 
decisions  are  suj>erseded  by  our 
conclusions  here. 

Finally,  because  the  Dei)artment  is 
countervailing  no  more  than  the 
allocated  amount  of  the  original 
subsidy,  and,  indeed,  may  even 
countervail  less  as  a  result  of 
privatization,  its  apim)ach  to  the  issue 
of  privatizaticm  is  fully  in  accord  with 
Art.  VI  (3)  of  the  GATT  and  Art  4  (2) 
of  the  GATT  Subsidies  Code  whidi 
require  that  no  countervailing  duty  be 
levied  on  an  impcuted  product  in  excess 
of  the  subsidy  foimd  to  exist. 

Petitioners'  argument — that 
privatizaticm  does  not  affect  prior 
subsidies — is  incorrect  because  it  does 
not  account  for  the  fact  that  the 
comjiany’s  new  ownoe  are  virtually 
certain  to  rejiay  at  least  a  jKMtioii  of  the 
subsidy  as  jiart  of  the  purdiase  price. 
Petitioners  answer  this  objection  by 
saying  that  the  company,  rather  than  the 
owners,  must  repay  the  subsidy,  but  this 
is  not  persuasive.  As  discussed  above, 
we  believe  the  distinction  between 
owners  and  comjMmies,  although  valid, 
is  by  no  means  so  absolute  that  the 
financial  jiosition  of  owners  and 
comji^es  are  independent 

Petitioners’  failure  to  attribute  any  of 
the  purdiase  price  jiaid  for  a 
government-owned  firm  to  the 
rejiayment  of  pritMr  subsidies  would 
result  in  excessive  repayment  of 
subsidies.  For  example,  assume  that  the 
government  buys  a  comjiany  for  $100 
and.  in  that  same  year,  gives  that 
comjiany  a  $60  subsidy.  One  year  later, 
when  the  remaining  countervailable 
amount  of  the  subsidy  has  declined  to 
$50.  the  government  sells  the  company 
for  $140,  which  also  is  the  company’s 
net  worth  in  that  year.  Under 
jietitioners’  theory,  the  remaining 
amount  of  the  subsidy,  Le.,  $50.  is  not 
affected  by  the  privatization  and  must 
be  repaid  by  the  comjiany  in  full  in 
order  to  be  extinguished.  But  this  would 
leave  the  government  with  $190.  The 
extra  $40  could  only  be  described  as 
profit  to  the  government. 
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Interested  Party  Comments 

All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  regarding  privatization 
issues  which  have  not  bmn  previously 
addressed  in  this  notice  or  in  other 
notices  are  addressed  below. 

For  purposes  of  the  comments 
receiv^  by  interested  parties,  we  use 
the  term  '‘respondents”  to  refer 
collectively  to  all  respondents,  rather 
than  referring  to  each  party 
individually.  However,  individual 
parties  are  identified  when  a  conunent 
is  country-specific  in  nature. 

Comment  1:  Petitioners  have  ar^ed 
that  subsidies  cannot  be  expunged 
through  privatization  because  the 
distortion  created  by  past  subsidization 
still  continues  (lives  on)  in  the 
productive  capacity  of  the  company. 

They  define  market  distortion  as  what 
happens  "when  resources  that  would 
otherwise  have  gone  to  difierent  uses  in 
the  economy,  *  *  *  (are)  instead  *  *  * 
employed  to  create  assets."  In  their  view 
su(±  assets  would  not  have  existed 
except  for  the  bestowal  of  subsidies. 
Therefore,  privatization,  because  it 
cannot  now  re-allocate  to  their  most 
efficient  use  the  resources  used  in  the 
past  which  created  the  capacity  at  issue, 
can  have  no  effect  on  prior  subsidies. 

The  distortion  continues  even  though  a 
purchaser  pays  a  market  price,  precisely 
because  the  excess  capacity  continues  to 
exist  in  the  company  the  day  after 
privatization  exactly  as  it  did  the  day 
before. 

Petitioners  argue  that  the  CVD  law, 
which  was  designed  to  protect  oiir 
domestic  indiistries  from  the  unfairly 
enhanced  competitiveness  that 
subsidies  bestow,  requires  that  in  a 
circumstance  su(^  as  privatization, 
subsidies  can  only  be  terminated  when 
the  initial  market  distortion  which 
created  excess  productive  capacity  is 
corrected,  and  that  this  correction  can 
only  occur  if  and  when  the  company 
(and  not  the  owners)  repays  the 
remaining  subsidy  amount  to  the 
government  by  taking  on  debt  as 
opposed  to  equity.  In  petitioners’  view, 
the  resulting  debit  obligation  will  serve 
to  ofiset  or  correct  the  distortion 
because  it  will  necessitate  an  additional 
cost/burden  to  actual  production. 

DOC  Position:  We  msagree  with 
petitioners’  position.  While  the  CVD  law 
contains  an  irrebuttable  presumption 
that  subsidies  bestow  a  competitive 
benefit  upon  the  production  of  a 
company,  it  does  not  follow  that  the 
statute  requires  us  to  somehow 
"correct”  market  distortions  which  may 
have  occurred  due  to  the  provision  of 
subsidies,  beyond  countervailing  the 


benefits  received.  The  CVD  law  is 
desimed  to  provide  remedial  relief  as  a 
result  of  subsidies;  it  is  not  intended  to 
recreate  the  ex  ante  conditions  that 
existed  prior  to  the  bestowal  of  such 
subsidies.  Indeed,  the  remedy  provided 
by  law,  additional  duties,  does  nothing 
to  eliminate  excess  capacity  caused  by 
the  subsidization.  Thus,  there  is  no 
reason  to  require  the  recipient  of  the 
subsidies  to  correct  the  distortion  in 
order  to  avoid  or  lift  the  duties. 
Accordingly,  as  explained  above,  the 
CVD  law  is  concerned  with  the 
identification,  measurement,  and 
allocation  of  subsidies  at  the  time  of 
receipt.  As  part  of  our  administration  of 
the  law,  we  have  determined  that  there 
must  be  an  allowance  for  the  repayment 
of  prior  subsidies.  See,  e.g.,  Fin^ 
Affirmative  Countervailing  Duty 
Determination:  Pure  and  Alloy 
Magnesium  frnm  Canada.  57  FR  30946 
(July  13, 1992).  In  the  context  of 
privatization,  we  have  concluded  that  a 
payback  to  the  government  by  the  new 
company  or  its  owners  (which  we 
regard  essentially  as  one  and  the  same 
in  these  drcumstances),  regardless  of 
how  it  is  patterned,  can  indeed  repay  at 
least  some  amoimt  of  the  subsidies 
remaining,  as  calculated  according  to 
the  Department’s  methodology.  The  fact 
that  the  productive  capacity  may  have 
been  created  or  continues  to  exist  is  an 
irrelevant  inquiry  and  beyond  the  scope 
of  the  law. 

Comment  2:  Petitioners  argue  that  if 
the  Department  were  to  determine  that 
the  sale  of  a  government-owned 
company’s  shares  at  a  fair  market  price 
extinguishes  previous  subsidies,  then 
the  sale  of  puolicly  traded  shares  at  a 
fair  market  price  must  also  extinguish 
any  previous  subsidies.  Petitioners 
argue  that  the  Department  would  be 
required  to  track  the  trading  of  public 
shares  of  companies  imder  investigation 
to  determine  the  point  at  which 
company  ownership  changes  hands. 
Petitioners  contend  that  tUs  approach  is 
contrary  to  the  intent  of  the  law, 
and  an  invitation  to  circumvention,  as 
well  as  administratively  impossible. 

DOC  Position:  Petitioners'  concern  is 
unfoimded.  The  issue  addressed  is 
whether  the  benefit  from  prior  subsidies 
is  extinguished  as  the  result  of 
privatization.  The  trading  of  stock 
normally  involves  private  parties.  Under 
these  circumstances,  the  issue  is  not  the 
repayment  of  subsidies,  but  rather  their 
allocation. 

Comment  3  (Mexico):  Petitioners 
argue  that  if  AHMSA’s  privatization 
were  to  be  evaluated  on  the  basis  of  the 
respondents’  primary  theory  in  support 
of  the  elimination  of  subsidies  at 
privatization,  i.e.,  the  sale  of  a  company 


at  fair  market  value,  it  would  fail. 
Petitioners  assert  that  the  price  paid  to 
the  COM  for  AHMSA  was  not  the  fair 
market  value  of  AHMSA  because  the 
hipest  bid  did  not  win  the  auction. 
Petitioners  argue  that  by  considering 
promises  of  post-privatization 
investment,  the  GOM  considered  factors 
other  than  the  fair  market  value  of 
AHMSA.  In  addition,  petitioners  urge 
that  the  Department  reject  respondent’s 
claim  that  because  the  price  paid  was 
within  the  range  of  values  specified  in 
the  independent  appraisals 
commissioned  by  the  GOM,  fair  market 
value  was  paid  for  AHMSA.  Petitioners 
argue  that  the  range  of  values  mentioned  - 
by  respondents  is  imclear  and  the  price 
accepted  by  the  GOM  does  not  reflect 
the  fair  market  value  of  AHMSA. 
Petitioners  argue  that  even  had  the  bid 
chosen  been  within  the  range  of  values 
determined  by  the  appraisals,  this  does 
not  alter  the  fact  that  the  bid  selected 
was  not  the  highest  cash  bid. 

Respondent  contends  that  the  price 
paid  for  AHMSA  reflected  AHMSA’s 
fair  market  value.  Respondent  asserts 
that  the  bidding  process  was  fair  and 
open,  and  that  all  parties  had  equal 
access  to  AHMSA’s  confidential  data. 
Respondent  cites  the  Preliminary 
Results  of  Changed  Cirounstances 
Administrative  Review:  Lime  frnrn 
Mexico,  54  FR  1755  (January  17, 1989), 
where  the  Department  found  that  the 
Mexican  privatization  program  was  an 
"open,  competitive  bidding  process.” 
Respondent  argues  that  the  price  paid 
by  GAN  was  within  the  range 
established  by  independent  appraisal 
firms  contracted  to  determine  AHMSA's 
worth.  Therefore,  fair  market  value  was 
AHMSA’s  purchaser. 

Position:  As  outlined  above,  we 
determine  that  some  portion  of  the 
remaining  subsidies  received  prior  to 
privatization  will  be  repaid  through 
privatization  (as  long  as  the  company  is 
not  given  away).  The  methodolo^ 
described  above  has  been  applied  to  all 
total  and  partial  privatizations  at  issue 
in  these  investigations.  Given  the 
Department’s  methodology,  petitioners’ 
and  respondents’  concerns  regarding 
whether  or  not  the  sale  of  AHMSA  was 
at  a  fair  market  price  are  irrelevant.  To 
the  extent  that  the  purchase  price  may 
have  been  lower  than  the  ofler  made  by 
a  different  bidder,  correspondingly  less 
of  any  pre-existing  subsides  were 
repaid. 

Comment  4  (Mexico):  Respondent 
argues  that  even  if  GAN  had  paid  some 
amount  less  than  fair  market  value  for 
AHMSA,  some  amount  of  previously 
bestowed  subsidies  should  be 
extinguished  due  to  the  sale. 
Respondent  submits  that  the  diflerence 
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between  the  price  paid  for  AHMSA  and 
AHMSA’s  fair  market  value  would 
establish  the  value  of  any  remaining 
subsidies.  Respondents  argue  that  the 
sale  of  AHMSA' represents  nothing  more 
than  the  sale  of  goods  by  the  GOM. 
Respondent  suggests  that  this  approach 
is  consistent  with  the  Department’s 
established  practice  with  respect  to  the 
government’s  sale  of  a  good  or  service. 

DOC  Position:  As  outlined  above,  we 
determine  that  some  portion  of  the 
remaining  subsidies  received  prior  to 
privatization  will  be  repaid  through 
privatization.  The  methodolo^ 
described  above  has  been  apjmed  to  all 
total  and  partial  privatizations  at  issue 
in  these  investigations.  We  determine, 
then,  that  a  portion  of  AHMSA’s  sale 
price  does.  La  effect,  repay  a  portion  of 
the  subsidies  bestowed  on  AHMSA 
previous  to  privatization. 

Comment  5  (Brazil):  Respondent 
contends  that  equity  is  a  liability,  not  an 
asset,  and  in  the  case  of  a  liability  the 
countervailable  benefit  is  not  the  fact 
that  the  company  has  acquired  an  asset 
for  less  than  market  value,  but  that  the 
company  has  been  granted  access  to 
funoB  on  non-market  terms.  Because  the 
company  does  not  own  the  capital, 
respondent  argues  that  a  repayment  to 
the  government  would  not  entail  the 
company  paying  back  the  monies. 

Rather  the  Department  should  focus  on 
whether  and  when  a  transfer  of 
ownership  of  the  company  itself  alters 
the  terms  of  the  company’s  access  to 
funds.  If,  after  privatization,  the 
company  relies  on  capital  obtained  on 
terms  consistent  with  the  market, 
respondent  argues  that  subsidies 
granted  prior  to  privatization  will  be 
extinguished. 

DOC  Position:  As  noted  in  the 
privatization  discussion  above,  we 
coimtervail  the  value  of  subsidies  at  the 
time  they  are  provided  on  terms 
inconsistent  with  commercial 
considerations,  without  regard  to  their 
use  or  effect  on  the  subsidized 
company.  The  provision  of  equity  is,  in 
virtually  all  cases,  a  non-reoirring 
subsidy  under  the  Department’s 
calculation  methodology.  Therefore, 
countervailable  equity  infusions  are 
allocated  over  the  useful  life  of  assets  in 
the  relevant  industry;  in  this  case  15 
years.  Although  the  nature  of  equity 
may  be  different  than  the  nature  of  other 
countervailable  actions,  in  the  interests 
of  consistency,  we  see  no  reason  to  treat 
the  provision  of  equity  differently  than 
other  subsidies  with  respect  to 
privatization.  Whether  or  not  the 
company  “owns”  the  capital,  it 
certainly  has  it,  as  it  has  money  from 
grants  and  loans.  In  addition,  whether 
or  not  at  some  time  after  the 


coimtervailable  provision  of  equity,  a 
company  gains  access  to  capit^  on 
conunercial  terms,  is  not  relevant  to  the 
countervailability  of  equity  previously 
provided  on  terms  inconsistent  with 
commercial  considerations. 

Comment  6  (Brazil):  Respondent 
argues  that  the  combination  of  a 
vduation  process  conducted  by  two 
independent  consulting  entities  and  the 
sale  of  emiity  in  an  auction  process 
ensrires  mat  the  privatization  of 
USIMINAS  was  at  market  value. 

DOC  Position:  Respondent’s  concerns 
regarding  whether  or  not  the  sale  of 
USIMINAS  was  made  at  a  feir  market 
price  is  not  relevant  imder  the 
Department’s  methodology. 

Comment  7  (Brazil):  Respondent 
argues  that  even  if  the  Department 
decides  that  repayment  of  the  full 
amoimt  of  equity  received  by  the 
company  prior  to  privatization  is 
necessary  for  subsidies  to  be 
extinguished,  the  sale  of  USIMINAS 
exceeded  the  total  amount  of  subsidies 
received  by  USIMINAS.  Respondent 
argues  that  the  use  of  a  numoer  of 
currencies  in  the  privatization  process 
does  not  alter  the  fact  that  the 
government  recovered  the  full  amount 
of  its  equity  investment  through 
privatization.  In  fact,  through 
privatization,  the  government  not  only 
received  its  full  investment,  it  receiv^ 
a  reasonable  return  on  its  investment. 

DOC  Position:  As  outlined  above,  we 
determine  that  some  portion  of  the 
remaining  amount  of  subsidies  received 
prior  to  privatization  will  be  repaid 
through  privatization.  The  methodology 
described  above  has  been  applied  to  all 
total  and  partial  privatizations  at  issue 
in  these  investigations.  Given  the 
Department’s  methodology,  petitioners’ 
and  respondents’  concerns  aTOut  the 
amount  of  equity  received  by  the 
company  prior  to  privatization  is  not 
relevant  to  the  Department’s 
privatization  analysis. 

Comment  8  (Brazil):  Respondent 
argues  that  the  distinction  the 
Department  draws  in  its  privatization 
memorandum  between  repayment  of 
subsidies  to  the  government  and 
recovery  of  the  subsidy  amount  through 
privatization  is  meaningless. 
Respondent  argues  further  that  the 
financial  structure  of  USIMINAS  would 
be  the  same  whether  it  repaid  the 
government  investment  prior  to 
privatization  or  the  government 
recovered  its  investment  through  the 
sale  of  its  equity  through  privatization. 

DOC  Position:  We  agree  with 
respondent  and  our  decision  with 
regard  to  privatization’s  impact  on  the 
coimtervailability  of  pre-privatization 
subsidies  reflects  this  agi^ment.  The 


Department’s  privatization  methodology 
prides  that  subsidies  bestowed 
previous  to  privatization  will  be  repaid, 
at  least  in  part,  through  privatization. 
However,  if  a  company  were  to 
document  its  repayment  of  the  residual 
value  of  subsidies,  separate  and  apart 
from  privatization,  the  Department 
would  have  to  consider  such  a 
repayment  event  on  its  own  merits. 

Comment  9  (New  Zealand): 
Respondent  argues  that  in  its 
preliminary  determination,  the 
Department  neglected  to  take  into 
account  the  money  the  GONZ  received 
when  it  sold  its  entire  interest  in  New 
Zealand  Steel,  Ltd.  (NZS)  to  Equiticorp. 
If  the  Department  erroneously 
determines  that  previously  browed 
subsidies  are  not  extinguished  by  NZS’s 
privatization,  the  Department  should 
offset  any  remaining  subsidy  amount  by 
the  amount  that  the  GONZ  received  for 
its  ordinary  shares  as  well  as  for  its 
preference  shares. 

DOC  Position:  We  disagree  with 
respondent.  The  respondent's  approach 
would  require  the  Department  to 
allocate  the  entire  pu^ase  price  for 
NZS  to  the  repayment  of  subsidies.  This 
assumes,  which  we  do  not,  that  N21S,  at 
the  time  of  privatization,  consisted  of 
nothing  but  subsidies.  However,  as 
outlin^  above,  we  determine  that  some 
portion  of  the  remaining  amoxmt  of 
subsidies  received  prior  to  privatization 
will  be  repaid  through  privatization. 

The  methodology  previously  described 
has  been  applied  to  all  total  and  partial 
privatizations  in  these  investigations. 

Restructuring 

Issues 

Over  the  past  fifteen  years,  steel 
companies  in  at  least  eight  countries  in 
these  investigations  (Austria,  Belgium, 
Germany,  Italy,  New  Zealand,  Spain, 
Sweden,  and  the  United  Kingdom)  have 
undertaken  some  form  of  corporate 
restructuring.  The  restructuring 
activities  pursued  in  these  countries 
have  taken  many  forms  including 
internal  corporate  restructurings, 
mergers,  acquisitions,  the  spin  off  of 
assets  to  joint  ventures  and  unrelated 
private  parties,  and  the  closure  of 
production  facilities. 

In  determining  the  impact  of  different 
corporate  restructuring  activities  on  the 
treatment  and  calculation  of  subsidy 
benefits,  the  Department  identified  the 
following  issues  as  requiring  attention: 

(1)  What  types  of  restructuring 
“transactions”  warrant  an  allocation  of 
previously  received  subsidies? 

(2)  When  previously  received 
subsidies  are  allocated,  what  should  the 
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basis  of  the  allocation  be.  relative  sales 
or  relative  book  value? 

(3)  Whet  portion  of  e  sales  price  is 
allocable  to  the  prior  owner’s  subsidies? 

(4)  What  denominator  should  be  used 
to  calculate  the  net  subsidy? 

(5)  What  effect,  if  any.  does  a  plant 
closure  have  on  the  continued 
countervailability  of  previously  received 
subsidies? 

(6)  Are  payments  received  fm  the 
closure  of  production  facilities 
countervailable? 

Discusskm 

1.  Types  of  Restructuring 
"Transactions”  and  the  Allocation  of 
Previously  Received  Subsidies 

A  Internal  Corporate  Restructuring. 
One  type  of  restructuring  activity  is  the 
corporate  reorganization  in  whi^,  most 
typically,  assets  are  shifted  amcmgst  and 
between  various  related  corporate 
entities.  New  corporate  structures  and 
relationships  are  established  through 
the  liquidation  of  corporate  entities,  the 
creation  of  new  corporate  ratities,  and 
the  "sale"  or  transfra  of  assets  between 
such  related  entities.  No  truly  "outside” 
parties  enter  the  corporate  organization; 
rather,  a  new  ”web”  of  corporate 
relationships  is  created  between  old  and 
new  corporate  entities.  However, 
regardless  of  what  chains  occur  in  the 
corporate  structure,  the  ultimate 
shareholder  remains  unchanged.  In 
these  investigations,  both  state-owned 
companies  and  privately-held 
companies  have  undert^en  such 
internal  corporate  restructurings.  This 
type  of  restructuring  occurred  with 
state-owned  companies  in  Austria,  Italy, 
and  Spain.  It  occurred  with  privately- 
owned  companies  in  Belgium  and  Italy. 

In  Austria,  for  example,  the  state- 
owned  steel  company,  VAAG,  has 
always  been  owned  by  the  state-owned 
company  (OIAG)  which  has  holdings  in 
many  diffnent  Austrian  industries. 

Until  1987,  VAAG  was  both  a  holding 
company  for  other  companies  and  a 
productive  enterprise  with  three 
separate  divisicms.  It  then  became  solely 
a  holding  company  by  spinning  off  its 
divisitms,  incorporating  them,  and 
directly  holding  each  of  its  productive 
enterprises.  Subsequently,  it  indirectly 
controlled  its  productive  enterprises 
throu^  another  holding  company  it 
creat^  Mora  recently,  another  holding 
company  was  createcU  IBVG,  which  later 
becaime  Austrian  Industries,  which 
supplanted  VAAG.  As  of  1990,  VAAG 
had  no  significant  holdings  of  its  own, 
but  its  sole  shareholder  remained  the 
state-owned  holding  cmnpany  OIAG. 
OIAG  still  exerdsed  control  through 
Austrian  Industries  over  the  same 


entities  which  it  had  controlled  through 
VAAG. 

In  Italy,  Institute  per  la  Riscostruzione 
Industriale  (IRI),  a  puUic  agency  of  the 
Italian  Government,  exerci^  control  of 
the  state-Qwned  steel  producing 
enterprises  through  the  state-owned 
holding  company  for  the  steel  sector, 
Finsider.  Throughout  the  1980‘s, 
Finsidor  liquidated  and  created  various 
corporate  mitities.  Italsider  previously 
was  the  corporate  mtity  which 
produced  mwdiandise  subject  to  these 
investigations.  It  was  placed  into 
liquidatim  and  succored  by  Nuova 
It^ider  which  was  owned  by  Finsider 
and  Italsider.  Italsider  eventually  "sold” 
its  shares  in  Nuova  Italsider  to  Finsider. 
Nuova  Italsider  was  eventually 
limudated  and  Italsider  reemmged. 

Further  changes  were  made  to  the 
corporate  structure  but  one  fact 
remained  constant.  All  companies  were 
held  by  IRI,  a  state-owned  holding 
company,  through  its  subsidiary 
Finsider,  a  holding  company  for  state- 
owned  steel  companies.  In  1989, 
Finsider  was  liquidated  and  succeeded 
by  Uva. 

In  Spain,  a  government-owned  entity 
(AHM)  sold  a  subsidiary  which 
produced  cold-rolled  steel  to  another 
government-owned  steel-producing 
entity  (ENSIDESA).  Each  of  these 
entities  was  owned  by  INI,  a  state- 
owned  holding  company. 

In  Belgium,  the  companies  involved 
in  the  internal  corporate  restructuring 
were  privately-held.  In  1989,  Phenix 
Works,  a  producer  of  coated  metal 
products  and  a  wholly-owned 
subsidiary  of  Cockerill  Sambre,  was 
merged  with  Cockerill  Sambre.  Before 
the  merger.  Cockerill  Sambre  produced 
hot-rolled  and  cold-rolled  flat  products. 

In  Italy,  a  similar  restructuring 
occurred  with  AFL  Falck,  a  privately- 
held  company.  Until  1990,  AFL  Falck 
was  concurrently  a  manufacturing 
company,  with  divisions  producing 
steel  strip,  steel  plate,  and  steel  tul^ 
and  a  holding  company  for  various 
subsidiaries,  one  of  wMch  produced  a 
steel  product  In  1990,  AFL  Falck 
became  strictly  a  holding  ctunpany  by 
spinning  off  and  incorporating  its 
former  divisions  as  subsidiaries.  As  part 
of  Falck’s  restructuring,  Ilva  purchased 
a  very  small  share  of  the  company. 

In  New  Zealand,  the  government 
entered  into  a  joint-venture  agreement 
with  New  Zealand  Steel  (NZS)  as  a  60 
percent  shareholder  (NZS  had  40 
percent).  Although  NZS  was  a  private 
company,  the  government  was 
represented  on  the  NZS  board  of 
directors. 

The  purpose  of  the  joint  venture, 
named  N^  Development,  was  to  assist 


NZS  to  construct  additional  production 
facilities  that  would  make  NZS  a  fully 
integrated  producer.  The  legal  structure 
of  the  project,  a  separate  corporate 
entity  in  which  Nl^  had  minority 
ownership,  in  no  way  implies  that  the 
joint-venture  was  expected  to  operate  as 
a  separate  company  nor  to  generate  sales 
independently  of  NZS.  The 
development  was  legally  structured  as  a 
emporatiem  solely  to  shield  N21S 
stockholders  fiom  the  impact  of  the 
large  amount  of  debt  that  would  have 
been  incurred  in  the  stait-up  period  of 
the  project 

Subs^uently,  while  the  assets  were 
still  incomplete,  the  two  partners  agreed 
to  (1)  dissolve  joint  venture,  (2) 
transfer  the  assets  and  a  fraction  of  the 
outstanding  liabilities  to  NZS,  (3)  have 
the  government  take  responsibility  for 
repayment  of  the  bulk  of  the 
outstanding  debt,  and  (4)  issue  to  the 
government  shares  in  NI^  that  would 
give  the  government  81.2  percoat 
ownership  share  in  the  consolidated 
company,  NZS.  See  the  New  Zealand- 
specific  comments  below  for  a 
discussion  of  the  Department’s 
determination  with  respect  to  this 
restructuring. 

In  regard  to  the  type  of  restructuring 
describe  above,  the  Department  has 
received  very  few  comments  fiom 
interested  parties  suggesting  that  the 
"sale”  or  transfer  of  assets  among 
related  oitities  constitutes  a  true  sale 
and  that  previously  received  subsidies 
have  been  paid  ba^  or  extinguished. 

An  exception  is  in  Italy.  During  the 
course  of  the  Italian  investigation,  the 
state-owned  respondent.  Ilva,  made  the 
argument  that  it  "purchased”  certain 
assets  of  Finsider’s  at  a  court- 
determined  market  price.  It  claimed  that 
any  countervailable  benefit  was 
extin^shed  by  this  transaction. 

In  tne  instant  investigations,  the 
Department  has  not  considered  internal 
corporate  restructurings  that  transfer  or 
shuffle  assets  among  related  parties  to 
constitute  a  "sale”  for  purposes  of 
evaluating  the  extent  to  which  subsidies 
pass  through  from  one  party  to  another. 
Legitimate  "sales,”  for  purposes  of 
evaluating  the  pass-through  of 
subsidies,  must  involve  unrelated 
parties,  one  of  which  must  be  privately- 
owned.  A  sale  is  necessary  to  our  pass 
through  analysis,  because,  as  explained 
in  the  Privatization  section  of  this 
Appendix,  a  sale  can  give  rise  to 
repaymmit  of  subsidies.  In  the 
restructurings  described  in  this  section, 
the  purchaser  and  owner  of  the  entity 
are  ultimately  the  same  and  there  can  be 
no  repayment  of  subsidies. 

In  ue  case  of  New  Zealand,  we 
determine  that  a  reallocation  of 
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previously  received  subsidies  should 
not  occur  for  two  reasons.  First,  because 
the  transaction  under  consideration  was 
not  a  sale  between  unrelated  parties,  but 
rather  a  settlement  between  two  related 
parties  (in  the  joint  venture).  Second, 
because  the  government  has  a 
significant  majority  interest  in  both 
entities  involved  in  the  transaction;  It 
had  60  percent  interest  in  the 
development  company  prior  to  the 
transaction;  it  owns  82  percent  of  the 
consolidated  company  after  the 
transaction.  Therefore,  all  subsidies 
bestowed  on  NZS  Development  are 
passed  through  to  NZS. 

An  important  issue  with  respect  to 
these  tyi^  of  restructvirings  is  the 
relationship  between  restructuring  and 
the  Department’s  rules  for  tying 
subsidies.  See  19  CFR  355.47. 

When  a  company  receives  a  general 
subsidy,  the  Department  does  not 
attempt  to  “trace”  or  establish  how  the 
subsidy  was  used.  The  countervailable 
benefit  is  not  tied  to  the  production  or 
sale  of  a  particular  product  or  products. 
Nor  is  it  tied  to  the  sale  of  products  to 
a  particular  market.  Instead,  the  benefit 
is  allocated  to  all  products  produced  by 
the  firm.  See  19  CFR  355.47(c)(1). 

However,  there  are  instances  in  which 
the  Department  may  determine  that  a 
countervailable  benefit  is  tied  to  the 
production  or  sale  of  a  particular 
product  or  products.  For  example,  in 
Final  Affirmative  Coimtervailing  Duty 
Determination:  Certain  Carbon  Steel 
Products  from  Austria,  50  FR  33369 
(August  19, 1985),  VAAG  was  required 
to  transfer  a  portion  of  the  equity 
infusions  it  received  to  an  affiliated 
company.  The  Department  found  these 
benefits  to  be  tied  to  the  affiliate’s 
production. 

Moreover,  because  the  affiliated 
company  did  not  produce  or  export  the 
subject  merchandise,  the  Department 
did  not  consider  equity  infusions  to  the 
affiliated  company  to  benefit  the  subject 
merchandise.  Thus,  if  the  benefit  is  tied 
to  a  product  other  than  the  merchandise 
under  investigation,  the  Department 
will  not  find  a  coimtervailable  subsidy 
on  the  subject  merchandise.  See  19  C^ 
355.47(a). 

In  many  of  the  internal  corporate 
restructurings  at  issue  in  these 
investigations,  the  subsidies  provided 
by  the  government  were  not  tied  to  a 
specific  product  or  to  a  particular 
market.  As  a  result,  the  net  benefit  will 
be  calculated  using  a  denominator 
which  reflects  the  total  sales  of  the 
company,  excluding  foreign  production. 
See  the  Denominator  section  of  this 
Appendix.  In  other  internal  corporate 
restructtirings,  the  Department 
considers  the  benefits  received  by  the 


company  under  certain  programs  to  be 
tied  to  a  specific  product  or  products.  If 
the  product  which  benefitted  from  the 
subsidy  is  under  investigation,  the  net 
benefit  will  be  calculated  using  a 
denominator  which  reflects  total  sales  of 
the  benefitted  merchandise. 

Using  the  Austrian  example  from 
above,  VAAG  was  providea  capital  by 
the  Government  of  Austria  anci  directed 
to  make  equity  infusions  into  a 
subsidiary  which  did  not,  at  the  time, 
produce  the  subject  merchandise.  This 
subsidiary  eventually  spun  off  its 
production  to  two  of  its  subsidiaries  and 
subsequently  became  the  holding 
company  for  the  producer  of  the  subject 
merchandise.  In  this  instance,  the 
Department  has  determined  that  the 
coimtervailable  benefit  from  the  eqmty 
infusions  continue  to  be  tied  to  the  non¬ 
subject  merchandise. 

Another  restructuring  issue  which  the 
Department  has  addressed  in  Austria  is 
how  to  allocate  the  subsidies  VAAG 
received  prior  to  1987  to  the  divisions 
that  became  subsidiaries  in  1987.  The 
division  that  produced  the  subject 
merchandise  became  the  wholly-owned 
subsidiary.  VA  Linz.  In  this  instance, 
the  Department  has  measured  the 
amoimt  of  the  subsidies  which  are 
attributable  to  VA  Linz  by  calculating 
the  percentage  which  VA  Linz’s  assets 
as  of  January  1, 1987  represented  of  the 
value  of  VAAG’s  unconsolidated  total 
assets  on  December  31, 1986  (i.e.,  pre- 
restructuring).  See  the  Allocation  of 
Subsidies  Based  on  Asset  Value  section 
below  for  further  discussion  of  the 
Department’s  allocation  of  previously- 
received  subsidies.  We  applied  this 
percentage  to  VAAG’s  subsidy  amoimt 
to  calculate  the  portion  of  the  subsidy 
allocable  to  VA  Linz.  We  then  applied 
the  methodology  described  in  the 
Allocation  and  Equity  sections  of  this 
Appendix  to  calculate  the  benefit  to  VA 
Linz  from  the  subsidies.  The  benefit  to 
VA  Linz  was  divided  by  the  total  sales 
of  VA  Linz  products  during  the  POL 

The  Department  applied  a  similar 
methodology  in  order  to  calculate  that 
portion  of  losses  which  VAAG  assumed 
at  the  time  of  its  restructuring  in  1987 
which  was  properly  allocable  to  VA 
Linz.  VA  Linz’s  share  of  VAAG’s  losses 
was  calculated  by  the  Department  based 
on  the  ratio  of  its  asset  value  to  total 
VAAG  assets.  Using  the  methodology 
outlined  in  the  Allocation  and  Equity 
sections  of  this  Appendix,  the  benefit 
for  the  POI  was  divided  by  VA  Linz’s 
total  sales. 

In  Belgium,  the  Dep)artment  has  used 
BIA  for  Cockerill  Sambre.  Therefore,  it 
has  not  evaluated  the  corporate 
restructurings  of  Cockerill  Sambre  and 
Phenix  Works,  including  the 


Government  of  Belgium’s  assumption  of 
costs  related  to  the  closing  of  the 
Cockerill’s  Valfil  plant,  and  any  possible 
effect  such  restructurings  may  nave 
upon  the  methodologies  assumptions 
underlying  the  petition  or  preliiSnary 
detemodnation.  See  the  Best  Information 
Available  section  of  the  Federal 
RMislar  notice  entitled  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Ifroducts 
from  Belgium,  which  is  publidied 
concurrently  with  this  Federal  Register 
notice. 

In  Italy,  the  Department  considers 
Falck’s  pre-restructuring  subsidies  to  be 
tied  to  Falck’s  production  of  certain 
steel  products.  For  each  of  these  subsidy 
programs,  Falck  received  benefits 
because  it  was  a  steel  producer,  not 
because  of  its  other  activities.  For 
example,  Falck  received  interest 
contributions  under  Law  193/1984  from 
the  Government  of  Italy.  These 
contributions  were  limited  only  to  steel 
producing  enterprises.  Therefore,  the 
denominator  to  be  used  in  calculating 
the  net  benefit  from  this  pre¬ 
restructuring  subsidy  is  Falck’s  sales  of 
those  steel  products  which  it  produced 
prior  to  becoming  strictly  a  holding 
company.  An  exception,  however,  is  the 
closure  payment  which  Falck  received 
for  its  tube  facility.  As  explained  below, 
this  payment  is  consider^  to  benefit 
Falck’s  remaining  production  activities. 
Thus,  it  has  been  allocated  over  Falck’s 
total  consolidated  sales. 

With  respect  to  Ilva  and  its  corporate 
predecessors.  Italsider  and  Nuova 
Italsider,  the  Department  has  used  BIA. 
Therefore,  we  have  not  evaluated  the 
corporate  restructurings  of  these 
companies  or  any  possible  effect  such 
restructurings  may  have  upcm  the 
methodological  assumptions  underlying 
the  petition  or  preliminary 
determination.  See  the  Best  Information 
Available  section  of  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Italy,  which  is  published 
concurrently  with  tffis  Federal  Register 
notice. 

In  New  Zealand,  the  government’s 
participation  in  the  development  project 
benefitted  NZS  because  as  a  result  of  the 
project  NZS  became  a  fully  integrated 
steel  producer.  The  expansion  of  the 
production  facilities  resulting  from  the 
project  changed  the  nature  and  the  scale 
of  the  preexisting  firm:  NZ;S  increased 
fourfold  its  iron  and  steel  making 
facilities  and  expanded  the  range  of  its 
products.  We  have,  therefore, 
determined  that  the  subsidy  bestowed 
by  the  government  upon  NZS 
Development  through  its  capital 
infusions  directly  benefitted  NZS  from 
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the  vwy  inception  of  the  project.  We 
find  that  the  ndieidy  wee  not  tied  to 
specific  tnMS  of  mecchandise  produced 
by  NZS.  iWefixe.  we  allocate  dke 
b^fit  calcokted  for  the  PCX  over  total 
sales  fay  NZS  for  the  same  period. 

In  ^Mun.  the  Deportment  Him 
determined  diet  tlw  equity  infusions 
made  by  the  Government  of  Spain  into 
AHM  were  not  tied  to  qiecific  uses  or 
of  merohandiae.  Hence,  the 
one  benefitted  all  merchandise 
produced  AHM.  However.  AHM 
closed  its  hot  rolling  mill.  For  the 
reasons  explained  Mow,  we  have 
attributed  AHM’s  subsidies  to  its  cold 
rolling  operations.  When  AHM  spun-off 
its  cold-roUed  operations,  the 
Department  considered  the  benefit  to 
have  peesed  through  to  the  **purdiaser,” 
ENSIDESA.  Hie  benefit  to  ENSIDESA 
was  divided  by  its  total  sales  of  all 
products. 

B.  Mergers,  Spin-Offs,  and 
Acquisitions.  Corporate  restructurings 
may  also  be  accompliriied  through 
mergers,  spin-offs,  and  acquisitions. 
These  transactions  have  occurred 
between  a  state-owned  enterprise  and  a 
privately-owned  enterprise,  and 
between  privately-owned  enterprises. 
This  type  of  restructuring  activity  may 
involve  a  “sale”  of  an  operation  to 
another  party  or  a  party  can  spin  off.  or 
contribute,  a  portion  of  its  operation  to 
a  joint  venture.  These  types  of 
restructuring  occurred  in  Austria, 
Sweden,  and  the  United  Kingdom. 

Two  imes  arise  in  these  types  of 
restructurings:  (1)  What  is  a  "productive 
unit"?  and  (2)  On  what  basis  should  the 
Department  allocate  subsidies  to  the 
pr^uctive  unit? 

Subsidy  Allocation  to  Productive 
Units  Whidi  Are  Sold.  In  U.K.  Bismuth, 
the  Department  determined  that 
subsidies  %vere  not  extinguished  when  a 
productive  unit  was  sold.  Instead,  some 
portion  of  prior  subsidies  received  by 
the  seller  *^vel  (with  the  productive 
unit)  to  its  new  home:” 

*****  the  Department  determines  that  a 
company’s  sale  of  a  ‘business*  or  ‘productive 
unit*  doM  not  alter  the  effect  of  previously 
bestowed  eubaidiee.  The  Department  does 
not  examine  the  impact  of  subsidies  on 
particular  assets  or  tie  the  benefit  level  of 
subsidies  to  changes  in  the  comp>any  under 
investigation.  Therefore,  it  follows  that  when 
a  ocHnpeny  sells  a  productive  unit,  the  sale 
does  nothing  to  alter  the  stibsidies  enjoyed  by 
that  productive  unit" 

In  UX  Bismuth,  the  Department  had 
to  consider  at  what  level  it  would  apply 
a  pass-through  analysis,  ba  other  woi^, 
would  subsidies  pass-through  whenever 
any  asset  was  sold  or  would  the 
Department  require  that  the  sale  involve 
something  more  than  physical  assets? 


Ching  the  administrative  infeasibility 
of  allocating  subsidies  to  eadi 
indhridual  asaet  sold  bv  a  company,  the 
Department  established  a  minimum 
thi^old,  tike  productive  unit 
Although  the  Department  did  not  define 
what  constituted  a  productive  unit,  the 
Department  allocaM  subsidies  to  the 
stem  works  and  re-rolling  mills  that 
BrSC  transferred  to  UnitM  Engineering 
Steels  Ltd. 

In  these  determinations,  the 
Department  continues  to  use  the 
concept  of  productive  unit  as  the 
minimum  ureshold  to  be  met  before  it 
will  reallcxate  prior  subsidies  recaived 
by  the  seller.  At  the  same  time,  we  have 
attempted  to  define  the  term. 

Petitioners  suggest  that  the  threshold 
for  defining  a  business  or  produc:tive 
unit  is  udiedier  the  operation  in 
question  is  capable  of  sustaining  sales 
indepmidently  erf  the  parent  company. 
Petitioners  alM  suggest  that  a  business 
or  productive  unit  involves  the 
bundling  of  productive  assets  with  other 
indieda  of  an  operating  company  sucdi  as 
employees,  customers,  revmiues,  and 
liamlities.  Another  in^cator  of  whether 
a  business  or  prcxluctive  unit  exists,  in 
petitioner’s  viw,  is  if  the  assets  are 
treated  as  a  profit  center  because  profit 
centMS  incnir  costs  and  generate 
revenues. 

The  Department  cansiders  this 
definition  of  a  productive  unit  as  too 
restrictive.  It  would  limit  the  alienation 
of  subsidies  to  only  the  largest  asset 
sales,  thereby  overlooking  a  number  of 
asset  cemfiguratiems  whim  clearly 
benefit  from  the  subsidies  under 
investigation.  Moreover,  it  could  result 
in  diffe^t  treatment  where  identical 
assets  were  sold  depending  on  wdiether 
a  company  had  set  up  that  part  of  its 
operations  as  a  profit  center  or  not. 

In  these  invemgations,  the 
Department  has  adopted  the  following 
thmhold  for  defining  those  situations 
in  whicdi  prior  subsiddes  are  potentially 
allocable  to  the  operation  being  spun 
off.  In  order  to  be  exmsidered  a 
productive  unit,  the  spun-off  operation 
must  be  capable  of  (1)  generati^  sales 
and  (2)  operating  independentlv. 

The  allocation  of  suosidies  wnen 
productive  units,  as  defined  above,  are 
sold  is  (XJDsistent  with  the  statute  and 
is  administratively  feasible.  By 
alloc^iting  subsidies  to  the  sale  of  these 
assets,  we  are  fulfilling  the  intent  of  the 
statute  to  capture  subsidies  benefitting 
the  manufacture,  production  or 
exportation  of  merchandise.  19  U.S.C. 
section  1671(aKl). 

In  adopting  t]^  definition,  the 
Department  is  excluding  what  are 
commonly  referred  to  as  “bare  assets.” 
Among  the  totality  of  assets  owned  by 


a  company,  there  will  be  many  that  an 
not  related  to  the  production, 
manufecture,  or  exportation  of 
merchandise.  The  Department  will  not 
consider  allocating  subsidies  to  these 
assets,  when  sold,  because  the 
allocation  of  s^sidies  to  these  types  of 
assets  is  not  contemplated  by  the 
statute. 

Subsidy  Allocation  on  the  Basis  of 
Sales  Valrie  or  Bodr  Value  of  Assets 
Having  clarified  our  definition  of 
productive  unit,  we  must  next  identify 
the  basis  upon  which  any  subsidy  pass¬ 
through  is  calculated.  In  U.K.  Bismuth, 
the  Department  stated  that  pass-through 
benefits  should  be  measured  on  the 
basis  of  sales  values,  i.e.,  when  a 
productive  unit  was  sold  the  portion  of 
prior  subsidies  allocable  to  the 
productive  imit  was  determined  by  the 
ratio  of  the  sales  attributable  to  the 
productive  imit  compared  to  the  seller’s 
total  sales.  However,  because  we  lacked 
the  appropriate  sales  information  to 
perform  ms  calculation,  the 
Department  resorted  to  asset  values,  i.e., 
the  book  value  of  assets  in  the 
productive  unit  divided  by  the  total 
Dook  value  of  the  seller. 

In  these  investigations,  the 
Department  has  determined  that  asset 
values  are  the  more  appropriate  basis 
upon  which  to  measure  the  portion  of 
the  subsi^  which  potentially  passes 
throu^.  Ine  amount  of  the  potential 
pass-mrough  subsidy  is  calculated  by 
applying  the  ratio  of  the  book  value  of 
the  productive  imit  sold  to  the  book 
value  of  the  assets  of  the  entire  company 
at  the  time  the  productive  unit  is  spun- 
off  to  the  net  present  value  of  the 
remaining  suMdies  received  by  the 
company  selling  the  productive  unit 
For  mrther  discussion  of  the 
Department’s  pass-through  calculation, 
see  the  "The  Calculation  of  the  Portimi 
of  the  Sale  Price  Allocable  to  Previously 
Received  Subsidies”  section  below. 

The  Department’s  preference  for  using 
asset  value  derives  firom  the  refinements 
we  have  made  in  identifying  a 
productive  unit  Given  our  definition, 
the  value  of  a  productive  unit’s  sales 
may  not  be  identifiable.  Unless  the 
productive  unit  is  also  a  profit  center,  it 
would  be  necessary  to  make  various 
assumptions  to  allocate  sales  to  a  given 
productive  unit  This  “constructed” 
sales  value  would  be  artificial  and 
administratively  cumbersome.  Use  of 
book  value  elix^ates  this  problem 
because  a  company  will  normally 
maintain  recoils  book  values. 

The  Calculation  of  the  Portion  of  the 
Sale  Price  Allocable  to  Previously 
Received  Subsidies.  The  Department 
has  defined  productive  units  and 
identified  how  we  will  calculate  the 
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potential  amount  of  prior  subsidies  that 
can  pass  through  whm  a  productive 
unit  is  sold. 

Additionally,  in  these  investigations, 
the  Department  affirms  its 
determination  in  UJC  Bismuth  that 
subsidies  **travel  to  their  new  home” 
when  a  productive  unit  is  sold. 

However,  unlike  the  UJC  Bismuth  case, 
we  no  longer  assume  that  the  entire 
amount  of  subsidies  allocated  to  the 
productive  unit  follows  the  productive 
unit  Instead,  consistent  with  the 
Department’s  position  regarding 
privatization,  the  Department  «rill 
analyze  the  spin-off  and  acquisition  of 
productive  units  to  assess  what  portion 
of  the  sale  price  of  the  productive  tinit 
repays  prior  subsidies  given  to  the  seller 
of  the  productive  unit 

To  perform  the  calculaticm,  we  first 
determine  the  amount  of  seller’s 
subsidies  that  the  spun-off  productive 
unit  could  potentially  take  with  it  To 
calculate  this  amount  we  divided  the 
value  of  the  assets  of  the  spun-off  unit 
by  the  value  of  the  assets  of  the 
company  selling  the  unit  We  then 
applied  this  ratio  to  the  net  present 
value  of  the  sellw’s  remaining  subsidies. 

We  next  estimated  the  pormm  of  the 

of  prior  subsidies  by  dividing  th^i^» 
value  of  the  allocable  subsidies  received 
by  the  selling  company  for  eadi  year 
from  1077  through  the  year  prior  to  the 
spin-off  by  that  company’s  net  worth  in 
the  same  year.  A  simple  avwam  of  these 
amounts  was  then  applied  to  the 
purchase  price  of  tlw  productive  imit 

Finally,  to  determine  the  value  of 
subsidies  remaining  with  the  selling 
company,  we  subtracted  the  portion  of 
the  pun^ase  price  going  towards 
repayment  of  prior  subsidies  from  the 
amount  of  subsidies  the  productive  unit 
could  potentially  take  with  it  We  next 
divided  this  result  by  the  total  value  of 
the  seller’s  subsidies  in  the  year  of  the 
spin-off.  The  future  subsidy  benefit 
streams  of  the  seller  were  i^uced  by 
this  ratio. 

Country  Specific  Mergers, 
Acquisitions,  and  Spin-Ofb  and 
Subsidy  Allocatirms.  As  stated  above, 
these  types  of  restructurings  occurred  in 
Austria,  Sweden,  and  the  United 
Kingdom. 

In  Austria,  one  of  VAAG’s 
subsidiaries  was  Bayou  Steel,  a  U.S. 
steel  company.  Bayou  Steel  was  sold  by 
VAAG  in  1986.  As  stated  in  the 
Denominator  section  of  this  Appendix, 
we  have  determined  that  funds  VAAG 
received  bom  the  GOA  benefited  Bayou 
Steel.  Therefore,  the  sale  of  this 
subsidiary  requires  that  we  allocate  a 
portion  of  VAAG’s  previously  received 
subsidies  to  Bayou  Steel  and  reduce  the 


amount  of  VAAG’s  subsidy, 
accordingly. 

The  Department,  however,  has  not 
made  this  adfustmmt  At  ve^cation, 
the  Department  attempted  to  collect 
data  from  the  respondents  regarding  the 
sale  price  of  Bayou  SteeL  Respondent 
did  not  provide  this  infonnation. 

Lacking  this  infarmation,  the 
Departmmt  cannot  allocate  a  portion  of 
the  sale  price  to  repayment  of  subsidies 
and  cannot  reduce  the  amount  of 
subsidies  remaining  with  VAAG. 

In  Sweden,  the  respondent,  SSAB, 
received  subsidies  which  were  tied  to 
specific  products.  The  productive  units 
producing  these  products  were  sold  by 
the  company  prior  to  the  period  of 
investigation.  Fm*  example,  SSAB 
receiv^  a  grant  for  an  engineering 
woriuhop  which  it  no  longer  o%vn8.  It 
also  received  specific  subsidies  for 
various  projects  at  certain  mines  which 
it  no  longer  owns. 

The  Department  has  concluded  that, 
although  a  grant  SSAB  received  was  tied 
to  the  engineering  woricshop  it  no  longer 
owns,  the  activities  of  the  workshop 
may  ^ve  benefitted  the  subject 
merchandise.  Therefore,  the  grant  has 
been  included  in  calculating  SSAB’s 
subsidy.  Consequently,  when  the 
workshop  was  sold,  we  allocated  a 
portion  of  SSAB’s  subsidies  to  the 
engineering  workshop  according  to  the 
m^odology  describra  above.  Ihe 
future  subsidy  benefit  streams  of  SSAB 
have  been  adjusted  to  reflect  the  sale  of 
this  productive  unit. 

The  Department  also  considers  the 
subsidies  SSAB  received  for  mines, 
which  it  no  longer  owns,  to  be  tied  to 
the  mines.  However,  because  these 
mines  produced  an  input  product  for 
SSAB’s  production  of  the  subject 
merchandise,  the  subject  morchandise 
benefitted  from  these  subsidies. 
Therefore,  these  grants  have  been 
included  in  SSAB’s  subsidy.  However, 
we  have  not  allocated  subsidies  to  the 
mines  that  were  sold.  Because  they  were 
“sold”  to  the  Government  of  Sweden, 
we  do  not  consider  this  a  legitimate 
“sale”  for  purposes  of  allocating 
subsidies.  Therefore,  we  have  not 
reduced  SSAB’s  subsidies  to  reflect  a 
payback  of  subsidies  through  the  sale  of 
its  mines.  For  identical  reasons,  we  have 
not  adjusted  SSAB’s  subsidies  for  the 
sale  of  the  TGO)  railway. 

Between  1979  and  1991,  SSAB  also 
sold  to  unrelated  parties,  or  contributed 
to  various  joint  ventures,  a  number  of 
productive  units.  Pursuant  to  the 
methodology  described  above,  we  have 
allocated  a  portion  of  SSAB’s  subsidies 
to  these  productive  units.  Accordingly, 
we  reduced  the  future  subsidy  benefit 
streams  of  SSAB. 


In  the  U.K.  case,  resprmdent’s 
predeoessr^,  BSC,  spun  off  a  large 
number  of  produ^ve  units.  For  eadi 
transactiaD  in  which  a  productive  unit 
%vas  sold  or  contributea  to  a  joint 
venture,  vre  allocated  a  portion  of  BSCs 
subsidies  to  these  prodiictive  units. 
Accordingly,  we  rrauced  the  future 
subsidy  bmefit  streams  of  BS  pic. 

C.  Corporate  Restructuring  throuA 
the  Closure  of  Plants.  The  closure  of 
plants  or  productive  facilities  is  another 
type  of  co^rate  restructuring.  It  is 
distinguishable  from  the  merger, 
acquisition  m  spin-off  analy^  becaiise 
thore  is  no  sale  or  transfer  of  a 
productiye  unit.  In  this  case,  the 
productive  unit  is  simply  shut  down. 

There  are  two  issues  relevant  to  the 
closure  of  plants  or  other  productive 
fedlities.  'The  first  relates  to  the 
allocation  of  previously  bestowed  ^ 
general  subsidies  provided  to  a 
company  prior  to  the  closing  of  certain 
productive  fedlities.  The  second  relates 
to  payments  made  to  a  company  by  the 
government  for  the  express  purpose  of 
closing  certain  productive  fedlities. 

The  Allocation  of  Previously  Received 
Subsidies  to  Plants.  Ihe  Department 
maintains  its  position  that  subsidies  are 
not  extinguished  either  in  whole  or  in 
part  when  a  company  doses  fedlities. 
Rather,  the  subsidies  continue  to  benefit 
the  merchandise  being  produced  by  the 
company.  The  ratimiiue  underlying  this 
position  is  that  once  ineffident  fedlities 
are  dosed,  the  company  can  dedicate  its 
resomces  to  production  at  its  remaining 
fedlities.  Thus,  subsidies  do  not 
diminish  or  disappear  upon  the  dosure 
of  certain  fedlities  but  rather  are  spread 
throughout,  and  benefit,  the  remainder 
of  the  company’s  operations. 

This  situation  is  present  in  the  current 
investigatibh  of  certain  products  from 
Spain.  In  these  final  determinations,  the 
Department  found  that  all  previously 
bestowed  subsidies  to  AHM  (which 
induded  one  hot-rolled  fedlity  and  one 
cold-rolled  fedlity)  flowed  to  the  cold- 
rolled  fedlity  when  the  hot-rolled 
fedlity  was  dosed  down. 

The  Department’s  position  on  plant 
closure  is  supported  oy  the  dTs 
finding  in  (BSCi)  that  “the  competitive 
benefit  of  ^ds  used  to  acquire  assets 
does  not  cease  upon  the  assets’ 
premature  retirement,  but  rather  such 
benefit  continues  to  contribute  to  the 
firm’s  manufacture,  production  or 
exportation  of  products  accomplished 
by  the  firm’s  remaining  assets.”  [BSC I 
at  295-296) 

Payments  for  Plant  Closure.  The 
Department  has  determined  in  the  past 
that  subsidies  which  are  used  to  shut 
down  redimdant  fedlities  are 
coimtervailable  because  they  relieve  the 
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company  of  a  financial  burden.  This 
%«ra8  confinned  by  the  CUT  in  BSC  I.  In 
that  decision,  the  Court  stated  that  "The 
apparent  purpose  of  "restructuring" 
viz.,  closing  obsolete  facilities, 
elm^ating  excess  capacity  and  laying 
off  unnecessary  woriiers,  is  to  reduce 
costs  and  mhance  the  competitiveness 
of  the  remaining  enterprise."  (BSC  /,  at 
203). 

Therefore,  the  Court  determined  that 
the  closing  of  plants  resulted  in  the 
increased  efficiency  of  the  company  as 
a  whole.  In  turn,  the  increased 
efficiency  makes  the  company  more 
competitive.  It  necessarily  follows  that 
closure  subsidies  benefit  a  company's 
remaining  production  beyond  the  year 
of  receipt  The  basis  for  ^ding  funds 
for  government-directed  plant  closure 
countervailable  is  that  these  funds 
relieve  the  company  of  the  costs  it 
would  have  incurred  in  closing  down 
the  plant  Therefore,  because  the 
company  has  been  relieved  of  a  cost,  the 
funos  benefit  the  company  as  a  whole, 
and  the  appropriate  denominator  for 
calculatiiig  the  benefit  of  such  funds 
would  be  total  sales  of  all  products. 

In  the  current  steel  investigations,  the 
issue  of  the  countervailability  of  closvue 
payments  for  plants  which  do  not 
produce  subject  merchandise  has  been 
raised  in  the  case  of  Italy.  It  has  been 
argued  that  because  plant  closure  results 
in  the  reduction  of  capacity,  subsidies 
that  promote  such  reduction  cannot  fall 
into  the  category  of  benefitting  the 
manufacture,  production  or  export  of 
subject  merchandise.  However,  as  stated 
above,  the  Department’s  determination 
reflects  the  fact  that  once  inefficient 
facilities  are  closed,  the  company  can 
dedicate  its  resources  to  the  efficient 
production  of  the  remaining  facilities. 
Therefore,  closure  payments  for  plants 
producing  subject  and  non-subject 
merchandise  alike  are  coimtervailable. 

Interested  Party  Comments 

All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  regarding  restructuring 
issues  which  have  not  been  previously 
addressed  in  this  notice  or  in  other 
notices  are  addressed  below. 

Comment  1:  Petitioners  claim  that  in 
U.K.  Bismuth,  the  Department  properly 
focused  on  subsidy  benefits  to 
merchandise,  and  not  on  any  alleged 
benefits  to  the  owner  of  the  productive 
units  generating  the  merchandise.  As  in 
privatization,  therefore,  petitioners 
suggest  that  given  (1)  the  language  of  the 
statute  describing  the  countervailing  of 
"subsidies"  to  merchandise,  and  (2)  the 
definition  of  a  subsidy  followed  by  the 
Department,  a  change  in  ownership  of  a 
productive  unit  does  not  justify  a 


reallocation  of  the  subsidies  to  other 
merchandise. 

Petitioners  claim  that  because  a 
change  in  ownership  does  not  cause  a 
reallocation  of  resources  within  the 
national  economy  and  eliminate  the 
distortion  caused  by  the  original 
subsidy,  the  subsidy  continues  to  exist 
and  benefit  the  same  merchandise  it 
benefitted  prior  to  the  sale.  They 
contend  that,  even  if  the  sale  occurs  at 
a  fair  market  price,  the  sale  does  not 
result  in  a  reidlocation  of  resources.  The 
distortion  to  the  market  for  the 
merchandise  continues  because  the 
productive  units  would  not  have  existed 
without  the  subsidy. 

Petitioners  contend  that  BSC  n  does 
not  support  respondents’  proposition 
that  the  CVD  law  is  concerned  with  off¬ 
setting  benefits  to  producers,  as  opposed 
to  merchandise.  Petitioners  also  contend 
that  respondents’  argument  that  the 
Department  is  requi^  to  "provide  any 
analysis  of  how  the  past  subsidies  are 
benefitting  the  current  producer  of  the 
subject  merchandise”  misstates  the  law 
and  shows  a  basic  misunderstanding  of 
the  statute.  The  Department  is  neither 
required  nor  permitted  to  determine  in 
ea^  year  over  which  a  benefit  is 
amortized  whether  the  competitive 
benefit  continues  to  have  an  effect. 

Respondents  argue  that  past  subsidies 
do  not  continue  to  benefit  a  productive 
unit  once  it  is  sold  at  a  market  price  to 
an  independent  company.  Respondents 
disagree  with  petitioner  that  subsidies 
benefit  productive  units  or  the 
merchandise  produced  by  productive 
units.  Respondents  instead  argue  that 
subsidies  only  benefit  the  producer  of 
the  merchandise  that  actually  received 
the  subsidies. 

Respondents  submit  that  once  a  - 
productive  imit  is  no  longer  a  part  of  the 
subsidized  company,  the  productive 
unit  no  longer  enjoys  the  lower  costs 
that  were  a  result  of  the  subsidized 
company’s  lower  capital  costs. 
Accordingly,  any  future  merchandise 
from  this  productive  imit  should  not  be 
subject  to  coimtervailing  duties  (unless 
the  productive  unit  was  not  piirchased 
at  a  market  price). 

DOC  Position:  The  basic  arguments 
raised  here  regarding  the  distortion 
caused  by  subsidies  and  whether 
subsidies  benefit  "products"  or 
"producers"  are  identical  to  the 
arguments  filed  on  privatization.  We 
have  addressed  them  in  that  context. 

See  the  Privatization  section  of  this 
Appendix. 

Comment  2  (Austria):  Petitioners 
argue  that,  following  the  1987 
restructuring  of  the  Austrian  steel 
industry,  the  benefits  from  subsidies 
previously  given  to  VAAG  passed 


through  to  VA  Linz.  The  subsidies 
benefitted  not  the  companies,  but  rather 
the  manufacture,  production,  and  export 
of  the  subject  meiwandise  by  VAAG 
(pre-1987)  and  VA  Linz  (post-1987).  The 
Department  should,  therefore,  follow 
the  precedent  established  in  U.K. 
Bismuth  and  consider  the  benefits  to 
have  followed  the  productive  unit  (i.e., 
VALinz). 

Moreover,  in  calculating  the  benefit 
passed  through  by  VAAG  to  VA  Linz, 
petitioners  argue  that  the  amoimt  of  the 
benefit  need  not  be  adjusted  for  the 
disposal  of  any  assets,  as  was  done  in 
U.iC  Bismuth,  since  VAAG  made  no 
si^ficant  dispositions. 

To  determine  the  amoimt  of  subsidy 
benefits  passed  through  to  VA  Linz, 
petitioners  assert  that  the  Department 
should  use  the  ratio  of  the  1986  sales 
attributable  to  VA  Linz  (when  it  was  a 
division  of  VAAG)  to  VAAG’s 
unconsolidated  1986  sales.  Petitioners 
argue  that  VAAG’s  unconsolidated  sales 
should  be  used  because  its  subsidiaries 
would  not  have  benefitted  from 
subsidies  provided  to  VAAG. 

Petitioners  assert  that  Austrian 
Industries  (AI)  is  not  the  corporate 
successor  to  VAAG  and  its  sales  should 
not  be  used  as  denominator  for 
calculating  the  net  subsidy.  AI  and 
VAAG  are  very  different  companies  and 
cannot  be  equated.  Petitioners  also 
argue  that  the  use  of  assets,  instead  of 
sales,  to  apportion  past  subsidy  benefits 
has  not  bmn  adequately  justified  by 
re^ondents. 

Respondents  contend  that  the  VAAG 
annual  reports  do.  in  fact,  identify 
significant  asset  dispositions  prior  to 
restructuring.  This  information  was  not 
provided  in  the  response  because  the 
Department  did  not  ask  for  it.  However, 
since  the  issue  of  asset  dispositions 
became  relevant  only  after  the  final 
determination  in  U.K.  Bismuth,  the 
Department  should  request  this 
information. 

Respondents  further  argue  that  if  the 
Department  decides  not  to  treat  AI  as 
the  successor  to  VAAG,  it  should 
allocate  subsidies  received  by  VAAG  to 
VA  Linz  using  assets,  not  sales. 
However,  if  the  Department  chooses  to 
allocate  according  to  sales,  it  should  use 
VAAG’s  consolidated  sales  as  the 
denominator  since  VAAG’s  subsidiaries 
did  benefit  from  subsidies  to  VAAG.  In 
fact,  respondents  assert,  it  is  because 
some  of  these  subsidiaries  suffered  very 
large  losses  that  the  GOA  provided 
funds  to  VAAG. 

DOC  Position:  See  sections  1.  A.  and 
B.  of  the  Restructiuing  discussion 
above.  If  the  Department  had  been 
provided  adequate  information 
regarding  the  sale  of  productive  units 
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prior  to  restructuring,  the  Department 
would  have  allocated  a  portion  of 
previously  received  subddies  to  those 
productive  units.  Res{>ondents  have 
made  the  general  statement  that  there 
were  sales  of  assets  priw  to 
restructuring.  With  the  exception  of 
Bayou  Steel,  howew.  respondents  have 
provided  no  information  regarding  the 
assets  which  were  sold.  With  respect  to 
Bayou  Steel,  respondents  failed  to 
provide  its  sales  price,  despite  the 
Department’s  request  at  verification. 
Therefore,  the  Department  has  not 
allocated  any  portion  of  VAAG’s 
subsidies  to  assets  it  sold. 

We  agree  with  petitioners  that  A1  is 
not  a  successor  to  VAAG  as  AI  owns 
more  and  different  businesses  than 
VAAG.  Instead,  to  calculate  the  benefit 
for  the  sub)ect  merchandise,  we 
apportioned  the  benefit  received  by 
VAAG  on  the  basis  of  the  ratio  of  VA 
Linz’s  assets  to  VAAG’s  unconsolidated 
assets.  We  used  VAAG’s  unconsolidated 
assets  because  we  attribute  the  benefit 
fi'om  subsidies  received  by  VAAG  to  the 
productive  operations  contained  within 
VAAG,  not  to  the  production  of  any  of 
its  subsidiaries.  VA  Linz’s  sales  for  the 
POI  were  used  to  calculate  the  net 
subsidy. 

Comment  3  (Austria):  Respondents 
argue  that  since  Bayou  Steel  was  sold  by 
VAAG  in  1986,  the  Department  cannot 
consider  the  subsidies  given  to  Bayou 
Steel  as  currently  benefitting  VA  Unz. 

In  U.K.  Bismuth,  the  Department 
determined  that  components  of 
previously  subsidized  companies  which 
are  subsequently  disposed  of  take  a 
portion  of  the  benefits  with  them. 
Respondents  assert  that  to  continue  to 
attribute  subsidy  benefits  to  VA  Linz 
which  were  provided  to  Bayou  Steel 
would  be  entirely  inconsistent  with  the 
Department’s  above-mentioned 
methodology. 

Respondents  request  that  the 
Department  reject  petitioners’ 
arguments  that  sulraidies  do  not  follow 
productive  units  that  are  closed  down  or 
sold  outside  of  the  country  that 
provided  the  original  subsidy  because 
these  arguments  are  economically  and 
le^IIy  illogical. 

Petitioners  assert  that  the  precedent 
firom  U.K.  Bismuth  does  not  apply  with 
respect  to  Bayou  Steel.  Bayou  Steel  was 
not  an  operating  unit  of  VAAG,  but 
merely  a  project  of  VAAG^s  engineering 
division  which  VAAG  was  forced  to 
operate  when  the  prospective  buyers 
defaulted.  Petitioners  argue  that  because 
funds  may  have  been  us^  to  support 
the  Bayou  project,  they  necessarily 
benefitted  VAAG’s  engineering  division 
and,  thus.  VAAG  as  a  whole.  In 
addition,  petitioners  assert  that  since 


Bayou  Steel  was  spun  off  during  the 
restruchuing,  not  before,  there  is  no 
need  to  adjust  for  subsidies  previously 
passed-through. 

IXX  Position:  See  the  Denominator 
section  of  this  Appendix  for  a 
discussion  of  whe^er  subsidies  may  be 
attributed  to  foreign  subsidiaries. 

For  the  years  1983, 1984,  and  1986, 
the  Department  has  determined  that  the 
subsidies  which  VAAG  received 
benefitted  its  worldwide  operations. 
’Therefore,  it  would  be  appropriate  to 
allocate  a  portion  of  VAAG’s  subsidies 
in  these  years  to  the  productive  units 
sold  by  VAAG,  regardless  of  their 
location.  However,  as  stated  in  the  DOC 
Position  to  Comment  1,  and  in  section 
LB.  of  the  Restructuring  discussion,  we 
have  not  made  this  adjustment. 

Additionally,  whether  the  sale  of 
Bayou  Steel  occurred  prior  to  or  during 
VAAG’s  restructuring,  it  would  not  have 
affected  that  Department's  decision  to 
allocate  subsidies  to  it  or  the  portion  of 
VAAG’s  subsidies  which  it  potentially 
could  have  taken  with  it 

Comment  4  (Austria):  Petitioners 
argue  even  if  the  Department  finds  that 
the  1981-82  equity  infusions  were,  in 
fact,  given  to  VEW,  these  infusions 
benefitted  VAS  when  it  was  formed  out 
of  the  "bare  shell”  of  VEW.  Despite  the 
fact  that  the  productive  operations  of 
VEW  (Bohler  and  Scholler  Bleckmann) 
were  sold  off,  the  subsidies  given  in 
1981-82  were  passed  throu^  to  VAS 
through  the  assets  remainins  with  VEW. 

DOC  Position:  As  stated  aoove  in 
section  LA.,  the  Department  has 
determined  that  the  benefit  from  these 
infusions  is  tied  to  the  merchandise 
produced  by  VEW’s  subsidiaries.  The 
intent  of  the  statute  is  to  countervail 
those  subsidies  benefitting  the 
manufacture,  production  or  exportation 
of  merchandise.  See  U.S.C  §  1671(a)(1). 
Because  VEW  spun  off  its  productive 
units  to  its  subsidiaries  and  became  a 
’’bare  shell.”  no  subsidies  resided  in 
VEW  when  it  became  VAS.  Rather,  all 
previously  received  subsidies  remained 
with  its  former  subsidiaries,  Bohler  and 
Scholler  Bleckmann. 

Comment  5  (Italy):  Faick  claims  that 
closure  payments  do  not  fit  the 
Department’s  definition  of  a  subsidy 
bemuse  they  are  provided  for  the 
reduction  of  productive  capacity,  rather 
than  for  the  manufactrue,  production  or 
export  of  the  subject  merchandise. 
Respondent  argues  that  where  the 
Department  previously  determined  that 
closure  payments  were  countervailable, 
it  was  bas^  on  a  finding  that  the 
capacity  reductions  increased  the 
recipient  company’s  efficiency  and 
eliminated  unprofitable  or  improductive 
facilities. 


In  this  instance,  respondent  states  that 
no  evidence  exists  on  the  reccml  that  the 
payments  it  received  reduced  its 
inefficiency,  improved  its  efficiency, 
kept  it  frt>m  incurring  closing  costs  it 
would  have  otherwise  incurr^,  or 
rovided  a  benefit  which  it  would  not 
ave  realized  if  its  plants  had  stayed 
open.  In  fact,  respcmdent  asserts  that  it 
was  operating  efficiently,  and  cites  as 
evidence  of  ffiis  the  Department’s 
preliminary  determinaticm  that  it  eras 
creditworthy  for  certain  years. 

Citing  Final  Affirmative 
Countervailing  Duty  Determinations: 
Stainless  Steel  Sheet.  Strip  and  Plate 
from  the  United  Kingdom.  48  FR 19048 
(April  27, 1983),  respondent  adds  that  if 
the  Department  detmmines  that  closure 
payments  are  countervailable.  the 
closure  payments  should  be  allocated 
over  Falck’s  total  sales  of  all  products. 

Petitioners  argue  that  Falck’s 
remaining  facilities,  not  the  closed 
facilities,  benefitted  frum  the  closure 
payments.  They  claim  that  Falck’s 
overall  efficiency  was  increased  by  the 
closure.  Petitioners  further  argue  that 
the  Department’s  preliminary 
determination  of  Falck’s 
creditworthiness  during  those  years  is 
irrelevant.  A  more  significant  indicator 
is  the  fact  that  Faick  lost  money  in  each 
of  the  years  that  the  company  received 
the  closure  payments,  thereby 
indicating  that  not  ail  of  its  facilities 
were  making  money  and  operating  near 
capacity.  Petitioners  maintain  that 
absent  the  closure  payments,  the 
company  would  have  had  to  bear  either 
the  costs  of  closing  these  facilities  or  the 
cost  of  maintaining  inefficient 
operations. 

DOC  Position:  See  section  I.C.  of  the 
Restructuring  discussion  above. 
Moreover,  Faick  is  effectively  asking  the 
Department  to  trace  the  use  and  effect 
of  subsidies  received  fen*  plant  closure. 
See  the  Privatization  section  of  this 
Appendix  for  an  elaboration  as  to  why 
the  Department  rejects  this  argument. 

Comment  6  (Germany):  Respondent 
argues  that  the  Department  should  have 
allocated  the  benefit  of  the  debt 
forgiveness  over  the  sales  of  Saarstahl 
AG  rather  than  the  total  sales  of 
Dillinger  Hiitte  Saarstahl  AG  (DHS) 
because  the  forgiven  debt  was  incurred 
with  respect  to  Saarstahl’s  sales,  which 
are  not  subject  to  this  investigation. 
Furthermore,  respondent  argues  that  the 
Department  should  not  consider  any 
benefits  bestowed  upon  Saarstahl’s 
predecessor  companies  to  have  passed 
through  to  the  new  entity  DHS  because 
Saarstahl  SVK  was  privatized  in  an 
arm’s  length  transaction  which  involved 
a  change  of  majority  ownership  and 
control. 
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Petitioners  argue  that  the  creation  of 
the  holding  company  DHS,  which 
placed  both  Saarstahl  AG  and  Dillinger 
under  the  same  ownership,  should  not 
extinguish  the  subsidies  provided  to  the 
predecessor  of  DHS.  i.e.,  Saarstahl  SVK. 
Petitioners  state  that  this  transaction 
was  a  mere  restructuring  of  Saarstahl 
SVK’s  assets.  Accordingly,  the 
Department  should  continue  to  find 
Sa^tahl  SVK’s  debt  forgiveness  by  the 
Government  of  Germany  and  the 
Government  of  Saarland 
countervailable.  Petitioners  state  that 
this  would  be  consistent  with  the 
Department’s  Germany  Bismuth. 

Petitioners  maintain  that  the  subject 
merchandise  produced  by  Dillinger 
received  a  benefit  throu^  the  debt 
forgiveness  because  DHS  is  the  holding 
company,  and  the  true  beneficiaries  of 
the  forgiveness  were  its  production 
subsidiaries.  Furthermore,  without  the 
forgiveness,  DHS  would  have  been 
liable  for  this  debt.  Therefore, 
petitioners  argue  that  the  Department 
should  conclude  in  its  final 
determinations  that  Dillinger  received  a 
countervailable  benefit  resulting  from 
the  debt  forgiveness. 

DOC  Position:  ’Ihe  Department 
determined  in  Germany  Bismuth  that 
this  debt  forgiveness  was  allocable  to 
DHS  because  the  restructuring  would 
not  have  occurred  but  for  the 
government’s  intervention.  However, 
the  Department’s  decisions  in  these 
final  determinations  regarding 
privatization  and  restructuring  have 
caused  us  to  revisit  our  earlier  analysis 
of  the  creation  of  DHS.  See  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
fi'om  Germany,  which  is  published 
concurrently  with  this  Federal  Register 
notice,  for  a  complete  description  of  the 
restructuring. 

'The  Department  has  determined  that 
the  April  1989  agreement  between  the 
Government  of  Garland  and  Usinor 
Sacilor  constitutes  a  sale  of  Saarstahl  by 
the  Government  of  Saarland  to  DHS.  In 
this  transaction,  the  Government  of 
Saarland  sold  one  hundred  percent  of 
Saarstahl  SVK  in  return  for  a  27.5 
percent  interest  in  DHS. 

Therefore,  the  Department  applied  the 
calculation  methodology  described  in 
the  Privatization  section  of  this 
Appendix.  Because  the  portion  of  the 
sales  price  allocable  to  previously 
received  subsidies  was  less  than  the 
maximum  amount  of  the  potential 
subsidy  passed  through,  the  Department 
attributed  the  remaining  amount  of  the 
subsidies  to  DHS. 

Comment  7  (New  Zealand):  The 
respondents  allege  that  the  CONZ’s 
actions  during  the  Reconstruction  and 


Reconstruction  Consolidation  were 
specifically  tied  to  the  production  of 
non-subject  merchandise.  All  of  the  debt 
at  issue  was  incurred  to  establish  the 
N2S  Development  semifinished  and 
hot-  and  cold-rolling  production  lines. 
Likewise,  the  N21S  debt  assumed  by  the 
GONZ  in  exchange  for  preference  shares 
had  been  obtained  specifically  to 
finance  continued  work  on  the  new  hot- 
and  cold-rolling  facilities.  As  a  result, 
the  Department  must  follow  its  long¬ 
standing  practice  of  allocating  any 
subsidy  that  may  exist  entirely  to  hot- 
and  cold-rolled  steel,  as  only  those 
facilities  could  have  received  any 
conceivable  countervailable  benefits 
from  the  GONZ’s  actions. 

Petitioners  contend  that  from  its 
inception,  N21S  Development  was  set  up 
to  construct  hot-  and  cold-rolling  mills 
that  would  bridge  the  gap  between 
producing  semi-finished  and  galvanized 
products,  and  establish  NZS  as  a  fully 
integrated  steel  company.  Therefore, 
they  argue  that  the  benefit  bestowed  by 
the  GONZ  when  it  assumed  NZS 
Development’s  liabilities  in  1985 
benefitted  the  manufacture,  production, 
or  exportation  of  the  subject 
merchandise. 

DOC  Position:  We  disagree  with 
respondents.  The  GONZ  participated  in 
a  construction  project,  NZS 
Development,  aimed  primarily  at  the 
overall  expansion  of  the  production 
facilities  of  the  existing  company,  NZS. 
As  a  result  of  the  project,  N21S  was  to 
increase  its  iron  and  steel  making 
facilities  and  expand  the  range  of  its 
products  in  the  semi-finished, 
intermediate,  and  finished  product 
areas.  We  have,  therefore,  determined 
that  the  subsidy  bestowed  by  the  GONZ 
upon  NZS  Development  and  NZS 
through  its  equity  infusion  and 
subsequent  debt  relief  benefitted  NZS 
directly  because  NZS  became  an 
integrated  producer  as  a  result  of  the 
project.  We  find  that  the  subsidy  was 
not  tied  to  a  specific  type  of 
merchandise. 

As  a  general  rule,  subsidies  will  be 
allocated  across  all  sales  of  the  company 
receiving  the  subsidy  (Proposed 
Regulations  at  355.47(c)).  Only  if  the 
agency  determines  that  benefits  were 
tied  to  the  production  or  sale  of  a 
particular  product  or  products  will  it 
allocate  those  benefits  to  the  sale  of 
those  products  only  (Proposed 
Regulations  at  355.47(a)).  In  the  instant 
case,  we  have  determined  that  the 
subsidies  in  question  consist  of  debt 
relief  and  equity  infusions  to  NZS  and 
NZS’s  wholly-owned  subsidiary  NZS 
Development.  These  subsidies,  by 
definition,  benefit  the  company  as  a 
whole  and  are  allocated  over  total  sales. 


Comment  8  (New  Zealand):  ’The 
respondents  argue  that  the  petitioners’ 
failure  to  allege  or  demonstrate  the 
existence  of  an  upstream  subsidy  does 
not  allow  the  Department  to  investigate 
whether  any  upstream  subsidies  are 
passed  through  to  the  galvanizing  line 
as  a  result  of  the  GONZ’s  prior 
involvement  in  NZS  Development’s  hot- 
and  cold-rolling  facilities. 

DOC  Position:  We  disagree  with 
respondents.  As  discussed  in  the 
previous  comment,  the  Department  has 
determined  that  the  subsidies  in 
question  are  untied  and  should  be 
allocated  to  NZS’s  total  sales.  The 
Department  has  repeatedly  held  that 
equity  infusions  benefit  all  aspects  of  a 
firm’s  activities  (see  Industrial 
Nitrocellulose  from  France).  Therefore, 
NZS’s  invocation  of  the  upstream 
subsidies  provisions  of  19  U.S.C.  section 
1677-1  is  misplaced. 

Comment  9  (New  Zealand):  The 
respondents  maintain  that  since  the 
petitioners  have  not  demonstrated  that 
the  subsequent  completion  and 
commissioning  of  the  NZS 
Development’s  assets  has  encouraged  or 
otherwise  affected  either  the  production 
or  exportation  of  NZS’s  corrosion- 
resistant  steel,  it  would  be  unreasonable 
to  allocate  any  such  benefits  over  NZS’s 
galvanized  steel  products.  NZS’s 
capacity  to  produce  corrosion-resistant 
steel  has  remained  essentially  constant 
since  the  original  equipment  was 
constructed  in  1968.  Therefore,  there  is 
no  benefit  to  the  subject  merchandise. 

DOC  Position:  We  disagree  with 
respondents  that  because  the 
galvanizing  capacity  of  New  Zealand 
Steel  may  not  have  changed  as  a  resu 
of  the  project,  no  benefit  was  bestowed 
on  the  manufacture  or  exportation  of 
subject  merchandise.  The  development 
project  transformed  NZS  into  a  fully 
integrated  steel  producer.  Furthermore, 
the  expanded  manufacturing  facilities 
directly  affected  the  substrate  of  the 
galvanized  product  in  several  very 
important  respects:  cost,  quality,  and 
delivery  time.  Therefore,  we  stand  by 
our  determination  that  the  government’s 
participation  in  the  development  project 
and  its  subsequent  relief  of  the 
outstanding  debt  related  to  that  project 
directly  benefitted  NZS  total 
production,  included  the  subject 
merchandise. 

Comment  10  (Spain):  Respondents 
assert  that,  if  the  Department  allocates 
subsidies  received  by  AHM  only  to 
ENSEDESA’s  sales  of  cold-rolled  steel,  it 
should  include  in  the  denominator  the 
electro-zinc  plated  products  that  are 
also  produced  by  SIDMED  at  the  cold¬ 
rolling  mill  in  the  denominator.  Also,  as 
of  July  1991,  32.5  percent  of  SIDMED 
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was  sold  to  SOLLAC.  Therefore,  any 
subsidies  should  be  diluted  by  this 
percentage. 

Petitioners  contend  that  AHM’s 
subsidies  should  not  be  diluted  by 
SIDMED’s  production  of  electro-zinc 
plated  steel  products  because  there  is  no 
verified  information  on  the  record  to 
support  its  contention.  Nor  should 
SIDMED’s  subsidies  be  apjmrtioned 
between  ENSIDESA  and  SOLLAC  (the 
French  company  that  acquired  a  32.5 
percent  interest  in  SIDMEU  in  1991) 
because  the  purchase  of  equity  is 
irrelevant  to  the  benefit  provided. 

DOC  Position:  As  discussed  above,  we 
have  determined  that  benefits  received 
by  AHM  passed-through  to  ENSIDESA 
when  ENSIDESA  acquired  SIDMED. 
Since  we  divided  the  benefits  to  AHM 
by  total  ENSIDESA  sales,  respondents’ 
first  comment  is  moot. 

We  agree  in  principle  with 
respondent  that  SOLLAC’s  purchase  of 
a  minority  stake  of  SIDMED  from 
ENSIDESA,  may  require  the  allocation 
between  SOLLAC  and  ENSIDESA  of 
previously  received  subsidies.  However, 
we  do  not  have  adequate  information  to 
analyze  this  transaction  and,  if 
appropriate,  allocate  the  prior  subsidies. 

Comment  1 1  (United  IGngdom): 
Petitioners  argue  that  respondent  failed 
to  provide  sales  data  for  ^ose  disposals 
or  joint  ventures  which  may  actually 
involve  a  business  or  productive  unit, 
despite  its  likely  possession  of  such 
information.  Petitioners  claim  that 
much  of  the  information  is  easily 
available  to  respondent  in  its  own 
annual  reports.  Considering 
respondent’s  failure  to  provide  adequate 
information  in  response  to  the 
Department’s  inouiry,  as  the  best 
information  available,  the  Department 
should  consider  only  those  dispositions 
for  which  sales  figures  are  available  as 
being  eligible  for  subsidy  pass-through. 

Respondent  argues  that  it  informed 
the  Department  fibat  it  was  unable  to 
provide  desegregated  financial  data  on 
individual  assets  and  productive  units 
because  (1)  it  was  not  given  the 
definition  of  “productive  unit’’  and  (2) 
to  provide  data  on  individual  asset 
transactions,  some  of  which  were  nearly 
12  years  old,  would  have  been 
impossible  before  the  due  date. 
Furthermore,  respondent  argues  that  the 
information  cited  by  petitioners  in  the 
annual  reports  concerning  the  sales  data 
for  joint  ventures  and  disposals  is  ten  or 
more  years  old  and  is  not  audited. 
Moreover,  preparation  for  verification  of 
this  information  was  not  possible  within 
the  time  given.  According  to 
respondent,  the  asset  book  values 
verified  by  the  Department  are  the  best 
information  available. 


DOC  Position:  Because  the 
Department  has  decided  to  use  asset 
value  rather  than  sales  value  in  its 
allocation  of  subsidies  to  productive 
imits,  x2petitioners  argument  that  BS 
pic  failed  to  provide  sales  information 
for  some  of  the  assets  that  BSC  sold  is 
not  relevant.  See  section  I.B.  of  the 
Restructuring  discussion  above. 

We  have  allocated  a  portion  of  BSC’s 
subsidies  to  those  productive  units 
which  it  reported  as  sold.  We  used  the 
book  value  of  assets  sold  to  unrelated 
parties  or  transferred  to  joint  ventures  in 
which  BSC  held  an  interest  of  fifty 
percent  or  less  or  over  which  BSC  had 
relinquished  managerial  control.  These 
amounts  were  reported  in  BSC’s  audited 
financial  statements. 

Comment  12  (United  Kingdom): 
According  to  petitioners,  where  a  parent 
company  disposes  of  a  majority-owned 
affiliate  of  which  it  owns  less  than  100 
percent,  only  that  portion  of  the 
subsidies  attributable  to  the  parent 
company’s  interest  in  a  productive  unit 
should  be  passed  throu^ — the 
remainder  must  remain  with  the  parent. 
Therefore,  according  to  petitioners,  in 
calculating  the  pass-through  of 
subsidies  where  BSC  disposed  of 
partially-owned  subsidiaries,  the 
Department  must  be  certain  to  adjust  the 
sales  of  the  subsidiary,  and  thus  the 
allocation  of  subsidies,  to  reflect  BSC’s 
less  than  100  percent  ownership. 

DOC  Position:  However,  it  is 
reasonable  to  assume  that  when  BSC 
reported  the  value  of  the  assets  sold,  it 
was  reporting  only  that  share  of  the 
affiliate  whi^  it  owned.  This  is  because 
BSC  cannot  sell  someone  else’s  assets. 
'Therefore,  we  believe  the  adjustment 
sought  by  petitioners  is  implicit  in  our 
me^odology  because  we  calculated  the 
potential  amount  of  subsidies  passed 
through  to  the  spinoffs  using  the  ratio  of 
book  value  of  BSC’s  assets  spun  off  to 
total  book  value  of  BSC. 

Comment  13  (United  Kingdom):  'The 
ownership  position  of  BSC/BS  pic  in 
various  of  its  joint  ventures  changed 
between  the  time  of  their  formation  and 
the  review  year.  Petitioners  stress  that 
the  Department  should  not  consider  an 
additional  pass-through  of  subsidies  for 
each  new  sale  of  an  interest  in  these 
joint  ventures.  According  to  petitioners, 
the  Department  should  not  set  a 
precedent  for  allocating  additional 
subsidies  each  time  a  new  portion  of 
ownership  of  a  related  company  is  sold. 
Petitioners  argue  that  this  would  be 
administratively  inconvenient  and  that 
share  ownership  is  irrelevant — ^the  unit 
continues  to  benefit  from  the  full 
amount  of  the  subsidy  properly 
allocable  to  it  before  the  transfer. 


DOC  Position:  The  Department 
determines  that  a  change  in  ownership 
position,  whereby  a  company’s 
percentage  of  ownership  fluctuates  over 
time,  is  not  a  bona  fide  spin-off. 
Therefore,  we  did  not  perform  the  spin¬ 
off  calculation  with  regard  to  change  in 
OMmership  position. 

(FR  Doc  93-15629  Filed  7-8-93;  8:45  am) 
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Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  Belgium 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bettger  or  Vince  Kane,  Office  of 
Countervailing  Investigations,  U.S. 
Department  of  Commerce,  room  3099, 
14^  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-2239  or  482-2815, 
respectively. 

Final  Determinations 

*1110  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Belgium  of 
certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the  notice  of 
preliminary  determinations  in  the 
Federal  Register  (57  FR  57750; 
December  7, 1992),  the  following  events 
have  occurred. 

On  December  9, 1993,  we  issued  an 
additional  supplemental  questionnaire 
to  all  respondents.  We  issued  one  more 
clarification  questionnaire  to  Fabrique 
de  Fer  de  Charleroi  ("Fabfer’’)  on 
January  6, 1993.  Responses  to  both 
questionnaires  were  timely  received. 

From  January  25  to  February  11, 1993, 
we  verified  responses  of  the 
Government  of  Belgium  (GOB)  and 
companies — Sidmar  N.V.  ("Sidmar”) 
and  its  related  service  center;  Fabfer; 
and  Forges  de  Clabecq  (“Clabecq”). 

On  F^ruaiy  26, 1993,  the  Department 
returned  to  the  GOB  its  February  11, 
1993,  submission  in  accordance  with 
the  Department’s  policy  that  “new” 
information  presented  during 
verification  must  be  filed  at  Department 
headquarters  in  Washington,  DC,  within 
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two  days  after  its  presentation  at 
verification. 

On  March  8, 1093,  we  published  in 
the  Federal  Register  a  ncitice  postponing 
the  final  detraminations  in  accordance 
with  tha  poetponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935).  On  April  6, 1993,  we  terminated 
the  suspension  of  liquidation  of  all 
entries  of  the  subject  merchandise 
entered,  or  withdrawn  for  consumption, 
on  or  after  that  date  (see.  Suspension  of 
Liquidation  section,  below). 

On  April  12  and  16, 1993,  we 
reosivea  case  and  r^uttal  briefs  from 
both  petitioners  and  respondents.  On 
April  15, 1993,  we  returned  to  the  GOB 
e^ibits  from  its  case  brief  as  untimely 
submitted  new  factual  information. 
Case-specific  and  general  issues 
hearings  were  held  on  April  19.  and 
May  5-6, 1993,  respectively. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  thrm  separate 
"classes  or  kinds”  of  mertiiandise: 
certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  fiat  products,  and  certain  cut-to- 
length  cari)on  steel  plate  as  defined  in 
the  Scope  Appendix  to  the  Federal 
Register  notice  for  the  companion  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Pr^ucts 
from  Austria. 

Injury  Test 

Because  Belgium  is  a  “country  under 
the  Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  certain  steel  products  from  Belgium 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  August  21, 
1992,  the  rrc  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Belgium  of  the  subject 
merchandise  (57  FR  38064;  August  21, 
1992). 

Respondents 

The  GOB  is  a  respondent  for  each 
flass  or  kind  of  merchandise  subject  to 
these  investigations.  The  following  is  a 
list  of  respondent  companies  for  each 
class  or  kind  of  merdiandise: 

Certain  Hot-Roiled  Carbon  Steel  Flat 
Products: 

Sidmar,  Cockerill  Sambre  ("CockeriU”), 
and  Clabecq 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products: 


Sidmar  and  Cockerill 
Certain  Cut-To-Length  Carbon  Steel  Plate: 
Clabecq.  Fabfer  and  Cockerill 

Best  Information  Available  (‘‘BIA“) 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  best  information 
available  (BIA)  "whenever  a  party  or 
any  other  person  refuses  or  is  unable  to 
pr^uce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation.  *  *  *" 

One  of  the  steel  companies  included 
in  these  investigations,  Cockerill,  did 
not  respond  to  our  countervailing  duty 
questionnaire.  On  October  19. 1992,  the 
GOB  filed  a  partial  response  on  the 
company’s  behalf.  In  cases  where  the 
government  resfmnds  on  behalf  of  a 
non-responding  company,  we  have 
determined  that  we  will  use  the 
government’s  response  to  the  extent  that 
it  SMves  to  establish  non-use  of  certain 
programs  by  the  company  and/or  to  the 
extent  that  it  serves  to  establish  that 
certain  programs  used  by  the  company 
are  not  countervailable  because  they  are 
not  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

While  we  were  able  to  verify 
Cockerill’s  non-use  of  certain  programs, 
we  have  no  verified  information  relating 
to  Cockerill’s  use  of  the  remaining 
programs.  For  those  programs  which 
Cockerill  has  used  and  which  are 
specific,  we  have  used  BIA  in 
determining  to  what  extent  Cockerill 
benefitted  ^m  the  program.  In  light  of 
Cockerill’s  refusal  to  participate  in  these 
investigations,  we  have  applied  BIA 
using  the  most  adverse  assumptions, 
i.e.,  using  the  highest  rate  among 
petitioners’  rates  or  previous 
investigation  and  review  rates  on  a 
program  by  pit^ram  basis. 

We  are  using  petitioners’  rates  as  they 
are  calculated  in  their  submissions  to 
the  extent  that  these  rates  are 
methodologically  sound.  We  have 
reviewed  petitioners’  calculations  and 
determined  that  the  majority  are 
methodologically  reasonabte.  In  those 
cases  where  petitioners’  calculations  are 
based  on  an  unreasonable  methodology, 
we  have  adjusted  them  accordingly  or 
used  the  higher  of  the  other  companies’ 
calculated  rates,  and  rates  from  previous 
investigations  or  reviews. 

For  tnose  programs  for  which  we  were 
able  to  verify  Cockerill  did  not  use  the 
program  or  &at  the  program  was  non¬ 
specific,  we  have  adjusted  the 
calculations  accordingly.  Additionally, 
in  cases  where  we  have  verified  non- 
company-specific  information  (e.g., 
program  interest  rates,  interest  rebate 
percentage,  benchmark  interest  rates. 


etc.)  we  have  used  this  information  to 
adjust  the  petitioners’  calculations. 

Where  tne  Department  has  changed 
its  methodology,  as  discussed  in  the 
General  Issues  Appendix  published 
concurrently  wim  these  determinations, 
we  have  not  adjusted  the  petitioners' 
calculations.  Notwithstanding  our  view 
that  the  methodological  changes 
described  in  the  General  Issues 
Appendix  represent  the  most  accurate 
and  appropriate  methods  for  identifying 
and  measuring  the  types  of  subsidies  at 
issue  in  these  investigations,  we  do  not 
believe  it  is  necessary  to  reconfigure  the 
methodological  assumptions  underlying 
the  petition  for  purposes  of  applying 
BIA.  The  petitioners’  allegations  were 
calculated  on  the  basis  of  methodologies 
which  were  in  effect  at  the  time  the 
allegations  were  made.  Since  BIA  need 
not  represent  the  most  accurate 
information,  but  rather  is  merely  a 
choice  of  information  available  on  the 
record  of  the  investigation,  we  have 
determined  that  modification  of  BIA 
rates  to  reflect  new  methodological 
thinking  is  unwarranted. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verifications  and 
comments  made  by  interested  parties, 
we  determine  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
countries  were  not  case-specific  but 
rather  general  in  nature.  "These 
included: 

•  Allocation  Issues: 

•  Denominator  Issues; 

•  Equity  Issues: 

•  Prepension  Program  Issues; 

•  Privatization  Issues; 

•  Restructuring  Issues. 

The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 
and  rebuttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 
Department’s  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  which  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  determinations, 
the  period  for  which  we  are  measuring 
subsidies  (the  period  of  investigation 
(POI))  for  Sidmar  is  calendar  year  1991, 
which  corresponds  to  its  fiscal  year.  For 
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Clabecq  and  Fabfer,  the  POI  is  July  1990 
through  June  1991,  which  corresponds 
to  their  respective  fiscal  years.  For 
Cockerill,  we  are  using  calendar  year 
1991. 

Calculation  of  Country-Wide  Rate 

In  determining  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  benefit  received  by  each  firm 
weighted  by  each  firm’s  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 

The  rates  for  programs  were  summed  to 
arrive  at  a  country-wide  rate  for  each 
class  or  kind  of  merchandise. 

Pursuant  to  19  CFR  355.20(d)  of  the 
Department’s  regulations,  for  each  class 
or  kind  of  merchandise,  we  compared 
the  total  ad  valorem  benefit  received  by 
each  firm  to  the  country-wide  rate  for  all 
programs.  The  rate  for  Cockerill  was 
significantly  different  from  the  country¬ 
wide  rate  for  all  three  classes  or  kinds 
of  merchandise.  With  respect  to  cut-to- 
length  plate,  Fabfer’s  rate  was  also 
significantly  different  fit)m  the  country¬ 
wide  rate.  Therefore,  these  firms 
received  individual  company  rates.  For 
the  remaining  firms,  we  recalculated  the 
country- wide  rate,  based  only  on 
benefits  received  by  these  firms.  We 
then  assigned  recalculated  overall 
country-wide  rates  to  remaining  firms 
and  all  other  manufacturers,  producers, 
and  exporters. 

Equityworthiness 

Petitioners  have  alleged  that  Sidmar 
was  unequityworthy  in  1984,  Clabecq 
from  1980  to  1988,  and  Cockerill  horn 
1980  to  1989;  therefore,  equity  infusions 
received  during  those  years  were 
inconsistent  with  commercial 
considerations.  We  did  not  initiate  an 
investigation  on  petitioners’  allegation 
that  Sidmar  was  unequityworthy 
because  the  petition  did  not  contain 
sufficient  evidence  to  support  the 
allegation.  Because  Clab^q’s  and 
Cockerill’s  shares  are  publicly  traded, 
the  market  price  serves  as  a  benchmark 
price  for  the  value  of  the  shares. 
Therefore,  we  have  not  made  an 
equityworthiness  determination  for 
these  companies. 

Creditworthiness 

Petitioners  have  alleged  that  Sidmar 
was  imcreditworthy  in  1984,  Clabecq 
from  1980  to  1983,  and  Cockerill  from 
1980  to  1989.  We  did  not  initiate  an 
investigation  on  petitioners’  allegation 
that  Sidmar  was  imcreditworthy 
because  the  petition  did  not  contain 


sufiicient  evidence  to  support  the 
allegation. 

Both  Cockerill  and  Clabecq  were 
determined  to  be  imcreditworthy  from 
1978  to  1981  in  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Carbon  Steel  Products  from 
Belgium  47  FR  39304,  (September  7, 
1982)  (Belgian  Steel).  Because  we  have 
no  new  information  that  would  lead  us 
to  reconsider  these  determinations,  we 
are  again  considering  the  companies  to 
be  uncreditworthy  during  these  years. 

We  find  Cockerill  to  be  uncreditworthy 
from  1982  through  1989  based  on 
information  contained  in  the  petition,  as 
best  information  available. 

We  find  Clabecq  to  be  uncreditworthy 
from  1982  through  1989.  From  1979 
through  1986,  the  period  three  years 
prior  to  those  years  being  investigated, 
Clabecq  barely  covered,  or  was  unable 
to  cover,  interest  expenses.  In  the  same 
years,  Clabecq’s  current  assets  barely 
covered  current  liabilities.  For  a  more 
detailed  explanation  of  the 
Department’s  methodology,  please  see 
the  Department’s  memorandum 
concerning  the  equityworthiness  and 
creditworthiness  of  the  Belgian  steel 
companies,  on  file  in  Room  B-099  of  the 
Main  Commerce  Building. 

Related  Company 

On  November  19, 1992,  at  the 
Department’s  request,  Sidmar  filed  a 
response  to  our  countervailing  duty 
questionnaire  on  behalf  of  six  related 
companies.  One  of  these  companies,  a 
99.99  percent-owned  steel  service 
center,  received  benefits  from  the 
following  programs  during  the  POI: 

•  Cash  Grants/Interest  Subsidies 
under  the  1970  Law 

•  Accelerated  Depreciation 

•  Real  Estate  Tax  Exemption 

In  calculating  Sidmar’s  subsidy  rate, 
we  have  included  the  full  amount  of 
benefits  received  by  the  service  center  it 
acquired.  If  the  appropriate  information 
were  available,  the  Department  would 
have  analyzed  this  acquisition  in 
accordance  with  the  methodology 
outlined  in  the  Corporate  Restructuring 
section  of  the  General  Issues  Appendix 
to  determine  the  portion  of  the  subsidy 
which  passed  through  to  Sidmar.  With 
respect  to  Sidmar’s  denominator,  we 
have  included  the  service  center’s  sales 
for  purposes  of  calculating  the  subsidy 
rate. 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Belgium  of  certain  steel 
products  under  the  following  programs: 


1.  Cash  Grants  and  Interest  Subsidies 
under  the  Economic  Expansion  Law  of 
1970.  The  Economic  Expansion  Law  of 
December  30, 1970  (the  1970  law),  ofiers 
incentives  to  promote  the  establishment 
of  new  enterprises  or  the  expansion  of 
existing  ones  which  contribute  directly 
to  the  creation  of  new  activities  and  new 
employment  within  designated 
development  zones.  Although  funding 
for  programs  under  the  1970  Law  is 
from  the  GOB.  the  provisions  of  the 
1970  Law  are  implemented  and 
administered  by  regional  autborities  of 
the  Belgian  government.  Elective 
January  1, 1986,  steel  companies  in 
Belgium  were  precluded  by  Decree 
number  3984/85  of  the  Commission  of 
the  European  Communities  from 
receiving  benefits  under  the  1970  Law, 
with  the  exception  of  certain  explicitly 
authorized  benefits. 

Parties  have  argued  the 
appropriateness  of  “linking”  the  1970 
Law  with  the  1959  Economic  Expansion 
Law  (the  1959  Law),  under  the 
Department’s  integral  linkage  test,  to 
determine  the  amount  of  benefits 
conferred  by  the  1970  Law.  'The  1959 
Law  was  found  to  be  non-specific  in 
Belgian  Steel  and,  thus,  not 
countervailable.  As  stated  in  the  DCX^ 
Position  to  the  comment  addressing  this 
issue  below,  we  have  determined  that 
the  integral  linkage  test  applies  only  to 
those  cases  where  the  issue  of 
specificity  is  in  question.  However,  with 
respect  to  benefits  granted  under  the 
1970  Law,  the  question  of  specificity  is 
not  an  issue.  This  law  provides  benefits 
specifically  to  firms  in  certain  regions  of 
the  country.  Therefore,  we  determine 
benefits  provided  under  this  law  are 
provided  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries. 

Having  found  the  1970  Law  specific, 
it  is  necessary  to  determine  the  extent 
of  the  benefit  provided  by  the  1970  Law. 
We  have  concluded  that,  absent  the 
1970  Law,  most  cf  the  benefits  provided 
under  this  law  would  be  available  under 
the  1959  Law.  The  only  difference 
would  be  the  level  of  benefit  received. 
Therefore,  we  have  determined  it 
appropriate  to  countervail  benefits 
provided  under  the  1970  Law  only  to 
the  extent  that  they  exceed  benefits 
available  under  the  1959  Law.  This 
approach  is  consistent  with  our 
treatment  of  tiered  levels  of  benefits, 
see,  for  example.  Final  Negative 
Countervailing  Duty  Determination: 
Certain  Granite  Products  from  Italy, 
(“Granite”)  53  FR  27197  (July  19, 1988). 

Fabfer,  Cockerill,  and  Sidmar  received 
cash  grants  for  capital  equipment  under 
this  program  to  be  used  in  basic  steel 
production.  Based  on  the  methodology 
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outlined  in  the  Allocation  section  of  the 
General  Issues  Appendix,  we  found 
these  benefits  to  be  nonrecurring. 
Furthermore,  where  benefits  to  the 
companies  were  below  O.S  percent  of 
sales  in  that  year,  we  expensed  the 
grants  in  year  of  receipt.  Thus,  Sidmar 
received  no  benefit  during  the  POI. 

For  Fabfer  and  (^ockeriit,  we  allocated 
the  benefit  over  the  average  useful  life 
of  the  renewable  physical  assets  in  the 
steel  industry,  i.e.,  IS  years  (see,  the 
Allocation  section  of  the  General  Issues 
Appendix).  As  our  discount  rate,  we 
used  where  possible,  company-specific 
rates,  or  in  the  alternative,  the  long-term 
fixed  rates  of  ICredied)ank,  a  Belgian 
private  bank.  For  a  further  discussion  on 
the  topic  of  the  bendimaric  and  discount 
rates  used  for  purposes  of  these  final 
determinations,  see,  DCX]  Position  to  the 
comment  addressing  this  issue  below. 

Finally,  we  divide  the  benefit 
allocated  to  1991  by  total  1991  steel 
sales  made  by  the  respective  companies, 
since  these  benefits  are  tied  to  steel 
assets.  Using  the  country-wide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Proems"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise.  As  stated  earlier,  Gockerill 
and  Fabfer  have  significantly  different 
aggregate  benefits.  Therefore,  we 
calculated  an  estimated  net  subsidy  of 
0.11  percent  ad  valorem  for  Gockerill 
and  0.46  percent  ad  valorem  for  Fabfer 
for  each  class  or  kind  produced  by  each 
company. 

Sidmar  also  received  interest  rebates 
on  several  loans  received  and  repaid 
prior  to  the  POI.  Because  Sidmar  knew 
at  the  time  the  loans  were  received  that 
its  interest  costs  over  the  life  of  the  loan 
would  be  reduced  by  interest  subsidies 
provided  under  the  1970  Law,  we  are 
treating  these  Interest  subsidies  as  we 
would  treat  a  reduced  rate  loan. 
Consequently,  since  these  loans  were 
not  outstanding  during  the  POI.  we 
determine  that  Sidmar  received  no 
benefit  from  the  program.  We  are 
assuming  that  Gockerill  used  this 
program  based  on  BIA.  We  note  that 
petitioners’  BIA  rate  for  this  program 
was  included  in  their  BIA  rate  for  Cash 
Grants  under  the  1970  Law.  Therefore, 
we  are  not  assigning  an  additional  BIA 
rate  for  this  sul^part  of  the  program. 

2.  Government  Funding  of  E^Iy 
Retirement  Pensions.  The  early 
retirement  system  was  established  as  a 
result  of  the  lengthy  economic  recession 
triggered  by  the  first  oil  crisis.  To 
alleviate  the  social  hardships  stemming 
from  the  recession.  Collective  Labor 
Convention  (“CLC”)  Number  17  of  the 
National  Lalmr  Council  provided  for 


additional  allowances  over  and  above 
unemployment  benefits  for  certain  laid- 
off  workers  over  60  years  of  age  for  all 
industries.  Subsequently,  the  minimum 
age  for  requirement  was  changed  to  age 
55.  The  amount  of  the  allowance 

t>rovided  for  by  the  Convention  was  at 
east  one  half  of  the  difierence  between 
the  worker’s  reference  salary  and  the 
unemployment  benefit.  ’The  allowance 
is  to  paid  by  the  last  employer,  which 
assumes  a  contractual  obligation  for  up 
to  15  years. 

Because  of  the  large  numbers  of  steel 
workers  and  the  massive  restructuring 
of  the  steel  industry,  a  CLC  was 
negotiated  in  1978  specifically  for  steel 
companies.  This  steel  CLC  exempted 
steel  companies  from  replacing 
prepensioned  workers  \mtil  1990.  Also 
under  this  steel  CLC,  steel  company 
workers  and  employees  retiring  early 
receive  a  special  additional  allowance  of 
BF2,500  per  month. 

We  have  determined  that  the  steel 
companies  have  received  two  types  of 
benefits  under  these  programs.  First, 
under  the  country-wide  CLC  17, 
companies  are  clearly  obligated  to 
replace  their  pre-pensioned  employees. 
One  aspect  of  the  steel  CLC,  however,  is 
to  allow  steel  companies  to  retire 
workers  without  replacing  them. 
Therefore,  the  company  is  relieved  of 
the  obligation  and  costs  associated  with 
hiring  and  paying  new  workers  until 
1990  and  is  receiving  a  countervailable 
benefit  from  this  portion  of  the  program. 

We  have  determined  this  first  type  of 
benefit  to  be  recurring  based  on  the 
criteria  outlined  in  the  Allocation 
section  of  the  General  Issues  Appendix. 
However,  we  do  not  have  sufficient 
information  on  the  record  to  calculate 
the  subsidy.  Furthermore,  this  benefit 
has  not  been  investigated  in  prior  cases. 
As  a  result,  we  have  foimd  a 
countervailable  subsidy,  but  we  have  no 
method  by  which  to  calculate  the 
benefit.  Given  these  circumstances,  we 
have  determined,  absent  any  other 
information  on  the  record,  it  is 
appropriate  to  apply  a  rate  that  is  above 
de  minimis.  Therefore,  we  have 
assigned  a  rate  of  0.50  percent  ad 
valorem  for  this  portion  of  the  program. 

Secondly,  CLC  17  states  what  all 
companies  in  Belgium  must  pay  to 
prepensioned  employees.  In  the  steel 
CLC,  the  GOB  agreed  to  help  steel 
companies  meet  these  payments.  Since 
only  steel  companies  are  receiving  this 
government  assistance  to  pay  the  early 
retirement  costs  required  of  all 
companies,  we  determine  there  is  a 
countervailable  benefit. 

However,  the  assumption  of  the 
BF2S00  per  week  must  be  differentiated 
from  the  assumption  of  the  normal  early 


retirement  costs  that  all  companies  are 
required  to  pay.  This  additional 
payment  to  the  workers  arose  as  a  result 
of  the  steel  CLC.  'The  government 
participated  in  the  negotiation  of  this 
CLC  and  agreed  to  cover  the  cost  of 
these  payments.  As  such,  the  payment 
was  never  the  obligation  of  the 
company.  This  decision  is  consistent 
with  the  Department’s  determination  in 
Final  Determination  of  Carbon  Steel 
Wire  Rod  from  Belgium,  47  FR  42403 
(September  27, 1982).  In  that  case,  the 
Department  investigated  the  government 
reimbursements  for  the  additional 
BF2500.  ’They  were  not  countervailed 
because  the  additional  payment  was  not 
a  cost  that  the  company  would 
ordinarily  incur. 

However,  because  of  the  way  the 
information  was  presented  in  this  case, 
we  are  not  able  to  break-out  Government 
payments  that  served  to  reimburse  the 
steel  companies  for  the  additional 
BF2500  per  week.  This  is  because  the 
government  not  only  reimbursed  the 
companies  for  this  amount,  but  it  also 
covered  a  portion  of  the  payments  for 
which  the  companies  were  legally 
obligated  and  only  the  total  amoimt  of 
government  payments  was  reported. 
Therefore,  we  have  countervailed  the 
entire  amount  of  the  government 
assistance  under  these  other  programs. 

3.  Ecological  Incentives.  Under  the 
Royal  Decree  of  April  9, 1975,  firms 
unable  to  meet  the  requirements  of  the 
Clean  Water  Act  of  1971  could  apply  for 
grants  from  the  GOB  to  cover  a  portion 
of  the  investment  needed  to  meet  the 
requirements.  To  qualify  for  incentives, 
companies  had  to  show  that 
installations  conformed  with  applicable 
regulations,  that  the  investment  would 
be  completed  by  a  specified  date,  and 
that  building  and  operating  costs  were 
reasonably  estimated.  The  program  was 
established  in  1975  and  terminated  due 
to  budget  shortfalls  in  1981. 

Although  grants  under  this  program 
are  not  de  jure  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries,  we  verified 
that  only  eight  industries  (steel,  food 
processing,  paper,  chemicals  and 
fertilizer,  mining,  electromechanical, 
firearms,  and  cement  and  ceramics) 
received  benefits  under  the  program.  We 
consider  eight  industries  to  be  “too  few” 
users  and,  therefore,  constitute  evidence 
of  de  facto  specificity  per  section 
355.43(b)(2}(ii)  of  the  £)epartment’s 
Proposed  Regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366  (May  31. 1989))  (Proposed 
Regulations).  Furthermore,  we  verified 
that  45.9  percent  of  the  benefits  over  the 
period  1975-1981  were  granted  to  the 
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steel  industry.  Therefore,  we  determine 
that  this  program  is  countervailable. 
Fabfer,  Uabecq  and  Cockerill  received 
benefits  under  this  program.  Based  tm 
the  methodology  outlined  in  the 
Allocation  section  of  the  General  Issues 
Appendix,  we  have  found  these  benefits 
to  be  non-recurring.  Where  benefits  to 
the  companies  were  below  0.5  percent 
of  sales  in  that  year,  we  expens^  the 
grants  in  year  of  receipt.  Based  on  this, 
no  benefit  was  realized  during  the  POI 
by  any  responding  company  under  this 
program.  For  Cockerill.  as  BIA  we  have 
applied  the  highest  calculated  rate  for 
any  responding  company  which  was 
0.00  percent  ad  vaJorem  for  each  class 
or  kind  of  mendiandise. 

4.  Assumption  of  Debt. 

a.  Assumption  of  Debt  Related  to 
Closing  of  Valfil  Plant-Cockerill  Sambre. 
According  to  information  contained  in 
the  petition,  in  1964.  pursuant  to  the 
Gandois  Plan  the  Sodete  Nationale  de 
Credite  a  I’lndustrie  (SNCI)  provided 
BFl.616  million  in  c^its  to  Cockerill 
to  finance  the  closing  of  the  company's 
Valfil  plant.  The  SNQ  is  a  public  cr^it 
institution,  which,  through  medium- 
and  long-term  financing,  encourages  the 
development  and  growth  of  industrial 
and  commercial  enterprises  in  Belgium, 
including  the  national  industries.  SNCI 
is  organized  as  a  limited  liability 
company  and  is  50-percent  owned  by 
the  ^Igian  government 

The  Fund  pour  la  Restructuration  des 
Secteurs  Nationaux  en  Region  Walloon 
(FSNW)  also  advanced  capital  in  the 
amount  of  BF236  million  to  assist  in  the 
plant  closing.  The  FSNW  was  a  regional 
subsidiary  of  the  Sodete  Nationale  pour 
des  Reconstruction  des  Secteurs 
Nationaux  (SNSN),  created  in  1983  to 
assist  the  SNCI  in  carrying  out  the 
restructuring  of  the  five  targeted 
national  sectors  (i.e.,  steel,  shipbuilding, 
coal,  textiles,  and  glass)  in  Walloon. 

In  1984,  the  GOB  diredly  assumed 
both  debts,  relieving  the  company  of  its 
debt  obligations.  Although  related  to  a 
plant  closing,  these  debt  assumptions 
clearly  benefitted  the  company.  In  our 
Final  Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet. 
Strip  and  Plate  firom  the  United 
Kingdom  (48  FR 19048,  March  16, 

1983),  we  determined  that  “subsidies 
used  to  close  redundant  fadlities  *  *  • 
clearly  constitute  countervailable 
benefits,”  because  they  relieve  the 
recipient  of  significant  finandal 
burdens.  This  determination  was 
upheld  in  British  Steel  Corp.  v.  United 
States,  et  al.,  605  F.  Supp.  206  (CTT 
1985). 

We  further  note  that  the  Gandois  Plan 
was  a  plan  commissioned  and  adopted 
by  the  GOB  in  1983  specifically  to  assist 


the  Belgian  steel  industry.  In  addition, 
respon^nts  have  provided  no  evidence 
that  any  company  other  than  Cockerill 
benefitted  from  the  particular  assistance 
described  under  this  program. 

Using  the  (xwntry-wide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  an  estimated 
countiy-wdde  rate  of  0.00  percent  ad 
valorem  for  each  class  or  Und  of 
merchandi^.  As  stated  earlier.  Cockerill 
and  Fabfer  have  significantly  difierent 
aggregate  benefits.  Therefore,  we 
calculated  an  estimated  net  subsidy  of 
0.28  percent  ad  valorem  for  Cockerill 
and  0.00  p^cent  ad  valorem  for  Fabfer 
for  each  class  or  kind  produced  by  each 
company. 

b.  Assumption  of  Financing  Costs — 
Conyersion  to  OCPC’s.  On  November 
23, 1978.  and  F^ruary  2, 1979.  the 
Belgian  Council  of  Ministers  decided 
that  the  GOB  would  assume  the  interest 
costs  of  certain  steel  companies  on  all 
medium-  and  long-term  loans  agreed  to 
before  January  1. 1979.  Pursuant  to  the 
decision  of  the  Council  of  Ministers  and 
agreements  with  the  steel  companies, 
the  GOB  agreed  to  assume  the  interest 
costs  in  exchange  for  the  companies' 
promises  of  conditional  future  issuances 
to  it  of  convertible  debentures  (OCPCs). 
On  this  basis,  the  GOB  assumed  the 
interest  costs  of  Sidmar,  Cockerill  and 
Clabecq  for  the  five-year  period  from 
1979  through  1983.  In  1985,  the 
companies  agreed  (ot  in  the  case  of 
Sidmar,  conditionally  agreed)  to 
substitute  parts  beneficiaires  for  the 
OCPCs. 

As  discussed  in  the  Equity  Section  of 
the  General  Issues  Appendix,  we  have 
determined  that  the  conversion  of 
OCPCs  into  parts  beneficiaires  amounts 
to  the  conversion  of  debt  to  equity.  In 
addition,  the  GOB's  assumption  of 
interest  costs  in  return  for  parts 
beneficiaires  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  Therefore,  we 
determine  that  the  GOB's  conversion  of 
debt  to  parts  beneficiaires  is 
countervailable. 

As  stated  previously,  we  did  not 
initiate  an  equitywor^iness 
investigation  with  respect  to  Sidmar. 
Therefore,  we  have  determined  that  the 
GOB's  conversion  of  its  debt  to  equity 
does  not  provide  a  countervailable 
benefit  to  that  company. 

Because  Clabecq^s  and  Cockerill’s 
shares  were  publicly  traded  on  Belgian 
markets,  we  looked  to  the  price  in  the 
market  to  determine  whether  the  GOB 
paid  a  premium  for  the  shares.  In  fact, 
the  GOB  paid  considerably  more  for  its 
shares  than  the  market  price  at  that 
time.  Therefore,  the  GOB's  acquisition 


was  on  terms  inconsistent  vrith 
commercial  considerations. 

To  measure  the  benefit  from  the  debt 
conversion  into  equity,  we  calculated 
the  premium  paid  by  the  government  as 
the  difference  between  the  price  paid  by 
the  TOvemment  for  the  PBs  and  the 
market  price  of  the  common  shares. 
Consistent  with  the  Allocation  section 
of  the  General  Issues  Appendix,  we  find 
the  resulting  benefits  to  be  non¬ 
recurring. 

Using  our  declining  balance  grant 
methodology  and  the  appropriate 
discount  rate,  we  allocated  the  benefit  to 
1991.  We  then  divided  the  amount 
allocated  to  the  POI  by  the  total  value 
of  1991  sales. 

Using  the  countiy-%vide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Promms”  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.04  percent  ad 
valorem  fm  certain  hot-rolled  carbon 
steel  flat  products,  0.00  percent  for 
certain  cold-rolled  carbon  steel  flat 
products  and  2.34  percent  for  certain 
carbon  steel  cut-to-length  plate,  except 
for  Cockerill  and  Fabfer,  which  have 
significantly  different  aggregate  benefits. 
The  estimated  net  subsidy  for  Cockerill 
is  16.78  percent  ad  valorem  for  all 
classes  or  kinds  of  merchandise.  The 
estimated  net  subsidy  for  Fabfer  is  0.00 
percent  ad  valorem  for  cut-to-length 
plate. 

c.  Forgiveness  of  SNQ  Loans  to 
Cockerill  Sambre.  According  to 
petitioners,  loans  granted  by  the  SNQ  in 
the  amount  of  BF14,947  million  were 
contributed  to  Cockerill's  capital  in 
1981.  Because  shares  were  apparently 
not  issued  to  SNQ  or  any  government 
entity  for  its  contribution,  this 
transaction  represents  debt  forgiveness. 

Petitioners  state  that  this  contribution 
benefitted  Cockerill  solely  and  was 
undertaken  pursuant  to  the  20-Point 
Plan  developed  in  1981  by  the  GOB  in 
connection  with  the  restructuring  of  the 
steel  industry.  Because  this  debt 
forgiveness  was  on  terms  inconsistent 
with  commercial  considerations  and 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  have  determined  it  to  be 
countervailable. 

For  the  reasons  stated  in  the 
Allocation  section  of  the  General  Issues 
Appendix,  we  treated  the  amount  of 
debt  forgiven  as  a  non-recurring  grant 
and.  using  the  appropriate  discount  rate, 
allocated  the  grant  over  15  years. 
Dividing  the  portion  allocated  to  the 
POI  by  total  sales,  we  calculated  a 
benefit  for  this  program.  Using  the 
country-wide  rate  calculation 
methodology  described  in  the  “Analysis 
of  Programs”  section  of  this  notice,  we 
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calculated  an  estimated  country-wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  As  stated 
earlier,  Cockerill  and  Fabfer  have 
significantly  difierent  aggregate  benehts. 
Therefore,  we  calculated  an  estimated 
net  subsidy  of  2.19  percent  ad  valorem 
for  Cockerill  and  0.00  percent  ad 
valorem  for  Fabfer  for  each  class  or  kind 
produced  by  each  company. 

5.  Debt  Conversions. 

a.  1984  Conversion  of  Sidmar  Debt  to 
Preference  Shares  and  Redemption  of 
Preferred  Stock.  In  1984,  the  GOB  made 
two  share  subscriptions  in  Sidmar 
pursuant  to  Royal  Decree  No.  245  of 
December  31, 1983.  This  Royal  Decree 
allowed  the  GOB  to  make  preference 
share  subscriptions  in  the  steel  industry 
as  long  as  the  subscriptions  did  not  go 
over  one-half  of  the  social  capital  of  the 
company.  The  SNSN,  the  government 
agency  purchasing  the  shares,  paid  cash 
for  the  nrst  subscription,  which 
consisted  of  ordinary  shares  in  the 
company.  The  second  subscription,  also 
by  SNSN,  consisted  of  preference  shares 
issued  in  return  for  the  cancellation  of 
certain  debt  claims  held  by  SNSN 
against  Sidmar. 

As  stated  previously,  we  did  not 
initiate  an  equityworthiness 
investigation  with  respect  to  Sidmar. 
Therefore,  we  are  not  investigating 
SNSN’s  purchases  of  ordinary  shares. 

However,  because  of  the 
circumstances  surrounding  the 
redemption  of  the  preference  shares,  we 
have  included  this  debt  conversion  in 
our  investigations.  In  1987,  the  GOB 
requested  that  Sidmar  redeem  the 
oreference  shares  early  for  budgetary 
reasons.  Therefore,  in  1989,  Sidmar  and 
the  GOB  agreed  to  fix  the  amount  due 
in  the  year  2004.  However,  in  order  to 
receive  some  money  back  immediately, 
the  GOB  asked  Sidmar  to  pay  the  net 
present  value  in  1991  for  the  total  due 
in  2004. 

We  have  determined  that  the 
redemption  of  the  preferred  shares  in 
1991  did  not  give  rise  to  a 
countervailable  benefit.  In  selling  the 
preferred  shares  back  to  Sidmar,  we 
analyzed  whether  Sidmar  paid  the  net 
present  value  in  1991  of  the  amount  due 
in  2004.  Using  Sidmar’s  benchmark 
interest  rate  for  1991,  we  determined 
that  the  total  amoimt  of  money  received 
by  the  GOB  was  more  than  what  Sidmar 
should  have  paid  for  the  preferred 
shares.  Therefore,  we  find  that  this 
redemption  does  not  provide  a 
countervailable  benefit  to  Sidmar. 

b.  Conversion  of  Clabecq  E)ebt  into 
Ordinary  and  Non-Voting  Shares. 
Pursuant  to  the  approval  of  the  Belgian 
Council  of  Ministers  on  December  30, 
1983,  the  SNSN  and  Clabecq  agreed  to 


convert  Clabecq  debt  held  by  SNSN  to 
ordinary  and  non-voting  preference 
shares.  On  May  23, 1985,  Clabecq 
converted  BF211,835,100  in  debt  owed 
to  SNSN  into  ordinary  shares.  Because 
Clabecq’s  ordinary  shares  were  publicly 
traded  on  Belgian  markets,  we  looked  to 
the  price  in  the  market  to  determine 
whether  SNSN  paid  a  premium  for  the 
shares.  In  fact,  SNSN  paid  considerably 
more  for  its  shares  than  the  market  price 
at  that  time.  Therefore,  the  SNSN 
acquisition  was  on  terms  inconsistent 
with  commercial  considerations.  In 
addition,  this  debt  conversion  was 
carried  out  under  the  Claes  Plan  which 
was  limited  only  to  the  steel  industry. 

Clabecq  also  converted  BFl.288 
billion  in  debt  to  non-voting  preference 
shares.  The  non-voting  shares  have  a 
right  to  a  dividend  of  two  percent  of 
their  nominal  value,  if  the  company 
makes  a  profit  and  there  is  a  balance 
after  transfers  to  reserves.  The  shares 
will  entitle  the  holders  to  a  vote  after  20 
years.  The  company  has  to  offer  to 
repurchase  the  preference  shares  before 
it  can  offer  to  repurchase  the  ordinary 
shares.  In  the  event  of  liquidation,  the 
shares  rank  after  debts  and  charges  but 
before  ordinary  shares.  Consistent  with 
the  methodology  outlined  in  the  Equity 
Section  of  our  General  Issues  Appendix, 
we  are  also  treating  the  non-voting 
preference  shares  as  equity. 

The  non-voting  preference  shares 
were  not  publicly  traded.  Lacking  a 
benchmark  for  those  shares,  we  have 
assumed  that  the  government  paid  a 
premium  for  the  preference  shares  equal 
to  the  premium  paid  for  the  ordinary 
shares.  As  mentioned  above,  the  GOB 
paid  considerably  more  for  the  ordinary 
shares  than  the  market  price.  Therefore, 
we  determine  that  the  (^B’s  acquisition 
of  these  preference  shares  was  also  on 
terms  inconsistent  with  commercial 
considerations. 

To  measiue  the  benefit  from  the  two 
debt  conversions  into  equity,  we 
calculated  the  premium  paid  by  the 
government  in  purchasing  the  ordinary 
and  the  non-voting  shares  based  on  the 
difference  between  the  price  paid  by  the 
government  for  these  shares  and  the 
market  price  of  the  common  shares. 
Consistent  with  the  Allocation  Section 
of  our  General  Issues  Appendix,  we 
then  treated  the  premiums  paid  for  both 
the  common  and  the  non-voting  shares 
as  non-recurring  grant  and,  using  our 
declining  balance  grant  methodology 
and  the  appropriate  discount  rate, 
allocated  them  over  15  years.  We  then 
divided  the  amount  allocated  to  the  POI 
by  the  total  value  of  sales  during  the 
POI.  Using  the  country-wide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Programs”  section  of 


this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.02  percent  ad 
valorem  for  certain  hot-rolled  carbon 
steel  flat  products,  0.00  percent  ad 
valorem  for  certain  cold-rolled  carbon 
steel  flat  products  and  1.23  percent  for 
certain  carbon  .steel  cut-to-length  plate. 
Cockerill  and  Fabfer  have  significantly 
diflerent  aggregate  benefits  which  were 
0.00  percent  ad  valorem. 

c.  Conversion  of  Clabecq’s  Debt  into 
Parts  Beneficiaries.  Pursuant  to  a 
Belgian  Council  of  Ministers  Decision 
on  May  31, 1985,  Clabecq  converted 
BF1,499  million  of  government-held 
debt  directly  into  7,300  parts 
beneficiaries,  at  a  price  of 
approximately  BF205,300  per  share  at 
the  time.  Pursuant  to  the  same  Council 
of  Ministers  Decision,  Clabecq 
converted  BF2,049  million  of 
government-held  debt  into  10,000  parts 
beneficiaries,  at  a  price  of 
approximately  BF204,900  per  share.  On 
August  13, 1987,  BF104  million  in  debt 
owed  to  the  FSNW  was  converted  into 
500  parts  beneficiaries  at  a  price  of 
BF208,000  per  share. 

For  reasons  discussed  in  the  Equity 
Section  of  our  General  Issues  Appendix, 
we  are  treating  these  conversions  of  debt 
to  parts  beneficiaries  as  debt  to  equity 
conversions  which  are  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Since 
Clabecq’s  shares  are  publicly-traded,  we 
have  compared  the  per  share  price  for 
the  PBs  to  the  price  of  Clabecq’s 
ordinary  shares  to  find  the  premium 
paid  by  the  GOB  for  the  PBs. 

We  treated  the  premium  as  a  grant 
and  consistent  with  the  Allocation 
section  of  our  General  Issues  Appendix, 
we  allocated  the  grants  over  15  years, 
using  the  appropriate  discount  rate,  and 
divided  the  amount  allocated  to  the  POI 
by  the  total  value  of  sales.  Using  the 
country-wide  rate  calculation 
methodology  described  in  the  “Analysis 
of  Programs”  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.03  percent  ad  valorem  for 
certain  hot-rolled  carbon  steel  flat 
products,  0.00  percent  ad  valorem  for 
certain  cold-rolled  carbon  steel  flat 
products  and  1.74  percent  for  certain 
carbon  steel  cut-to-length  plate. 
Cockerill  and  Fabfer  have  significantly 
different  aggregate  benefits  which  were 
0.00  percent  ad  valorem. 

d.  Conversion  of  Cockerill  Sambre 
Debt  to  Equity  Under  the  Claes  Plan. 
Petitioners  state  that  in  June  1979, 
pursuant  to  the  Claes  Plan,  the  COB 
converted  BF2.051  billion  in 
outstanding  SNQ  claims  against 
Cockerill  into  1,578,150  shares,  for 
approximately  BF1,300  per  share.  The 
market  price  for  Cockerill’s  shares  at 
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that  time  was  approximately  BF491. 

Also  in  1979,  the  GOB  convert^  debts 
owed  to  the  SNQ  by  Hainaut-Sambre 
and  Thy-Mardnelle-Monceau  into 
capital  These  companies  were  later 
merged  with  CockerilL 

In  Belman  Steel,  we  found  that 
Cockerill  was  not  a  sound  commercial 
investment  (i.e.,  imequityworthy)  at  the 
time  the  GOB  acquired  these  equity 
positions  in  it  and  that  the  debt 
conversions  made  to  acquire  the  equity 
were  on  terms  inconsistent  with 
commercial  considerations  and  were 
countervailable.  In  this  investigation, 
based  on  petitioners  recommendation, 
we  are  using  the  Belgian  Steel  Gnding 
that  the  equity  was  acquired  on  terms 
inconsistent  with  commercial 
considerations  as  best  information 
available. 

Because  Cockerill’s  stock  was 
publicly  traded  at  the  time  of  the 
government’s  equity  infusions,  we  have 
looked  to  the  market  to  determine  the 
value  of  the  beneGt.  By  comparing  the 
market  value  of  these  stocks  at  the 
beginning  of  the  month  in  which  the 
equity  infusions  were  made  to  the  actual 
price  paid  by  the  government,  we  were 
able  to  determine  whether,  and  to  what 
extent,  a  beneGt  existed.  We  found  the 
value  paid  by  the  GOB  to  be  greater  than 
the  market  value.  Therefore,  consistent 
with  the  Allocation  section  of  our 
General  Issues  Appendix  we  treated  the 
difference  as  a  non-recurring  grant  and 
allocated  it  over  15  years  using  the 
appropriate  discount  rate,  and  divided 
the  portion  allocated  to  the  POI  by  the 
company’s  total  sales  value.  Using  the 
country-wide  rate  calculation 
methodology  described  in  the  "Analysis 
of  Programs”  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  Cockerill 
and  Fabfer  have  signiGcantly  different 
aggregate  beneGts  which  were  0.14 
percent  and  0.00  percent  ad  valorem, 
respectively. 

e.  Conversion  of  Cockerill  Sambre 
Debt  Held  by  FSMW  into  Equity. 
According  to  petitioners,  the  FSNW  was 
authorized  under  the  Gendois  Plan  to 
loan  up  to  BF26.8  billion  to  Cockerill 
through  the  end  of  1985,  BF5  billion  of 
which  was  for  interest  payments.  By 
reference  to  the  company’s  Gnancial 
reports,  petitioners  snow  that  this  debt 
was  converted  to  equity  in  each  of  the 
years  from  1985  through  1989.  For  each 
conversion,  petitioners  have  also 
provided  the  market  price  for  the  stock 
and  the  price  paid  by  GOB.  In  each  year 
from  1985  through  1987,  the  GOB  paid 
a  premium  for  Um  shares  it  acquir^. 
Petitioners  allege  that  because  the 
Candois  Plan  was  limited  to  the  steel 


industry,  the  beneGts  of  these  debt-to- 
equity  conversions  are  limited  to  a 
speciGc  enterprise  or  industry.  They 
also  allege  that  Cod^erill  was 
unequityworthy  and  that  the 
conversions  were  on  terms  inconsistent 
with  commercial  considerations. 

Based  on  information  contained  in  the 
petition,  we  have  determined  this 
program  to  be  countervailable.  By 
comparing  the  market  value  of  these 
stocks  at  the  beginning  of  the  month  in 
which  the  equity  infusions  were  made 
to  the  actual  price  paid  by  the 
government,  we  were  ^le  to  determine 
whether,  and  to  what  extent,  a  beneGt 
existed.  The  value  paid  by  the  GOB  was 
greater  than  the  market  value  in  certain 
instances.  Therefore,  consistent  with  the 
Allocation  section  of  the  General  Issues 
Appendix,  we  treated  the  difference  as 
a  non-recurring  grant  and  allocated  it 
over  IS  years  using  the  appropriate 
discoimt  rate.  We  then  divided  the 
beneGt  allocated  to  the  POI  by  the 
company’s  total  1991  sales  value.  Using 
the  country-wide  rate  calculation 
methodology  described  in  the  “Analysis 
of  Programs”  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  Cockerill 
and  Fabfer  have  signiGcantly  different 
aggregate  beneGts  which  were  0.33 
percent  and  0.00  percent  ad  valorem, 
respectively. 

With  respect  to  the  debt  conversions 
in  1988  and  1989,  however,  we  found 
that  the  GOB  did  not  pay  a  premium  for 
the  shares  it  acquired.  ‘llierefore,  we 
Gnd  these  conversions  to  be  on  terms 
consistent  with  commercial 
considerations  and  not  countervailable. 

f.  Conversion  of  Cockerill  Debt  to 
Equity  under  the  Gandois  Plan. 
According  to  petitioners,  in  1983  the 
GOB  forgave  BF15.785  billion  of  SNCI 
debt  in  exchange  for  common  shares  in 
the  company  priced  at  BF160  per  share, 
the  average  market  price  of  Cockerill’s 
shares  traded  between  July  and 
November  1983.  Petitioners  maintain 
that  the  “market-determined”  prices 
were  inflated  in  expectation  of  future 
subsidies  under  the  Gandois  plan  and, 
hence,  do  not  provide  an  adequate 
benchmark  for  determining  whether  the 
Belgian  government  paid  a  premium  for 
its  shares.  Cockerill’s  average  market 
price  from  July  through  November  1983 
showed  a  66  percent  increase  over  the 
average  price  from  January  through  May 
1983,  whereas  the  average  market  price 
of  other  steel  companies  increased  only 
17  percent  over  the  same  period. 

Based  on  this  information,  we  have 
concluded  that  the  average  market  price 
from  July  through  November  1983, 
which  served  as  the  benchmark  price  for 


the  GOB  investment,  was  inflated  by 
knowledge  of  future  subsidies  and 
should  not  be  used  as  a  benchmark 
price  for  the  shares.  Instead,  we  have 
used  the  average  market  price  for  the 
period  January  through  May  1983  and 
increas^  this  price  by  17  percent  to 
reflect  a  representative  increase  in 
average  st(^  prices  over  the  two 
periods.  On  this  basis,  we  found  that  the 
GOB  paid  a  premium  for  these  shares. 

We  treated  the  premium  as  a  non¬ 
recurring  grant  and  consistent  with  the 
Allocation  section  of  our  General  Issues 
Appendix  allocated  the  amount  over  15 
years  using  the  appropriate  discount 
rate.  We  then  divided  the  beneGt 
allocated  to  the  POI  by  the  total  value 
of  1991  sales.  Using  the  country-wide 
rate  calculation  methodology  described 
in  the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise.  Cockerill  and  Fabfer  have 
signiGcantly  different  aggregate  beneGts 
which  were  0.77  percent  and  0.00 
percent  ad  valorem,  respectively. 

6.  Equity  Infusions. 

a.  Equity  Infusions  for  Hainaut- 
Sambre.  Under  the  Claes  Plan,  the  GOB 
purchased  equity  in  Hainaut-Sambre  for 
BF888  million  in  cash.  Hainaut-Sambre 
has  merged  entirely  with  Cockerill.  In 
Belgian  Steel,  this  equity  infusion  was 
determined  to  be  countervailable 
because  the  GOB  paid  more  per  share 
than  the  market  price  of  the  stock  at  that 
time  and,  hence,  its  investment  was 
inconsistent  with  commercial 
considerations.  We  have  received  no 
information  in  this  investigation 
indicating  that  this  equity  purchase  was 
consistent  with  commercial 
considerations. 

Lacking  any  information  on  the  nature 
of  the  merger  between  Hainaut-Sambre 
and  Cockerill,  we  presume  that  the 
beneGts  to  Hainaut-Sambre  are  now 
conferred  on  Cockerill  as  well.  To 
calculate  the  beneGt.  we  treated  the 
premium  paid  by  the  GOB  as  a  non¬ 
recurring  grant  and,  consistent  with  the 
Allocation  section  of  the  General  Issues 
Appendix,  allocated  the  grant  over  15 
years  using  the  appropriate  discount 
rate.  We  divided  the  portion  allocated  to 
the  POI  by  Cockerill’s  total  1991  sales. 
Using  the  country-wide  rate  calculation 
methodology  described  in  the  “Analysis 
of  Programs”  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  Cockerill 
and  Fabfer  have  signiGcantly  different 
aggregate  beneGts  which  were  0.16 
percent  and  0.00  percent  ad  valorem, 
respectively. 
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b.  SNSN  Capital  for  Cockerill 
Sambre’s  Liege  Cold-Rolling  Mill. 
Petitioners  note  that,  pursuant  to  the 
Gandois  Plan,  SNSN  purchased 
26,666,666  common  shares  of 
Cockerill’s  stock  in  1985  for  BF6  billion 
in  order  to  finance  an  investment  in 
Cockerill’s  cold-rolling  facilities  at 
Liege.  SNSN  purchased  CockerilPs 
common  shares  at  a  price  of  BF225  per 
share.  The  market  price  of  the  stock  at 
that  time  was  BF197  per  share. 

SNSN’s  provision  of  capital  is 
restricted  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  l^erefore,  we  determine  it  to 
be  countervailable.  Because  the  GOB 
paid  a  premium  for  the  shares  it 
purchased,  we  find  the  GOB’s  purchase 
to  be  on  terms  inconsistent  with 
commercial  considerations. 

Using  the  country-wide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise.  Cockerill  and  Fahfer  have 
simificantly  different  aggregate  benefits 
which  were  0.13  percent  and  0.00 
percent  ad  valorem,  respectively. 

c.  1981  Equity  Infusion  into  Cockerill 
Sambre.  Petitioners  claim  that  in  1981, 
the  GOB  decided  to  increase  the  capital 
of  Cockerill  by  infusing  BFll  billion  in 
cash  in  exchange  for  equity.  The 
infusion  occurr^  in  three  stages; 

BF2.75  billion  in  cash  in  1981,  BF5.204 
billion  in  cash  in  November  1982,  and 
BF3.046  billion  in  cash  in  December 
1982. 

Because  Cockerill’s  stock  was 
publicly  traded  at  the  time  of  the 

S;ovemment*s  equity  infusions,  we 
ooked  to  the  market  to  determine  the 
value  of  the  benefit.  By  comparing  the 
market  value  of  these  stocks  at  the 
beginning  of  the  month  in  which  the 
equity  infusions  were  made  to  the  actual 
price  paid  by  the  government,  we  were 
able  to  determine  whether,  and  to  what 
extent,  a  benefit  existed.  Since  the  value 
paid  by  the  GOB  was  greater  than  the 
market  value,  we  treated  the  difierence 
as  a  non-recurring  grant  and  consistent 
with  the  Allocation  Section  of  the 
General  Issues  Appendix  allocated  it 
over  15  years  using  the  appropriate 
discount  rate  and  divided  the  portion 
allocated  to  the  POI  by  the  company’s 
total  1991  sales  value.  Using  the 
country-wide  rate  calculation 
methodology  described  in  the  “Analysis 
of  Programs”  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  Cockerill 
and  Fabfer  have  significantly  difierent 
aggregate  benefits  which  were  1.72 


percent  and  0.00  percent  ad  valorem, 
respectively. 

a.  Clabe<^  Infusion  from 
SOCOCLABECQ.  In  1985,  Clabecq 
issued  ordinary  shares  to 
SCXXXXABEOQ  (a  private  shareholder 
of  Clabecq)  in  return  for 
SOOOCLABECQ’s  export 
commercialization  rights,  at  a  price  of 
BF3.300  per  share.  The  per  share  price 
for  this  transaction  was  determine  by 
an  independent  outside  study 
commissioned  to  evaluate  the  worth  of 
the  company. 

Under  the  statute,  a  subsidy  can  be 
provided  directly  or  indirectly  by  that 
government,  or  it  can  be  required  by 
government  action.  In  SCXDOCLABECQ’s 
report  to  its  general  shareholders,  it 
stated  that  its  purchase  of  additional 
Clabecq  common  shares  was  required  by 
the  GOB  as  a  precondition  to  the 
government's  further  intervention  on 
Clabecq’s  behalf  and  was,  therefore, 
necessary  to  preserve  the  value  of 
SOCOCLABECQ’s  ownership  interest  in 
Clabecq.  Therefore,  we  have  concluded 
that  the  equity  infusion  made  by 
SOCOCLABECQ  was  required  by 
government  action  and  was,  in  effect, 
provided  by  a  government.  Because  this 
transaction  was  limited  to  a  specific 
enterprise,  we  have  determined  it  be 
countervailable.  In  addition,  the  price 
paid  by  SOCOCLABECQ  was 
considerably  above  the  market  price  of 
Clabecq’s  publicly  traded  shares  at  the 
time.  Therefore,  SOCOCLABECQ’s 
acquisition  was  on  terms  inconsistent 
wi^  commercial  considerations. 

To  measure  the  benefit  to  Clabecq.  we 
calculated  the  premium  paid  by 
SOCOCLABECQ  over  the  market-traded 
price  for  the  shares.  We  treated  this 
premium  as  a  non-recurring  grant  and 
consistent  with  the  Allocation  section  of 
the  General  Issues  Appendix  allocated  it 
over  15  years  using  the  appropriate 
discoimt  rate.  We  divided  the  amount 
allocated  to  the  POI  by  the  total  value 
of  1991  sales.  Using  the  country-wide 
rate  calculation  methodology  described 
in  the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.01  percent  ad 
valorem  for  certain  hot-rolled  carbon 
steel  flat  products,  0.00  percent  ad 
valorem  for  certain  cold-rolled  carbon 
steel  flat  products  and  0.31  percent  for 
certain  carbon  steel  cut-to-length  plate. 
Cockerill  and  Fabfer  have  significantly 
difierent  aggregate  benefits  which  were 
0.00  percent  ad  valorem. 

7.  SNCI  Loans.  The  SNQ  is  a  public 
credit  institution,  which,  throu^ 
medium-  and  long-term  financing, 
encourages  the  development  and  growth 
of  industrial  and  commercial  enterprises 
in  Belgium,  including  the  national 


industries.  SNCI  is  organized  as  a 
limited  liability  company  and  is  50- 
percent  owned  by  the  Belgian 
government.  We  verified  that  in  1979, 
SNCI’s  board  of  directors  agreed  to 
provide  the  GOB  with  the  hinds  needed 
to  assist  the  steel  industry  under  the 
1978  restructuring  plan  (the  Claes  Plan) 
and  to  grant  loans  to  steel  companies 
within  the  firamework  of  the  plan  and 
under  the  economic  expansion  laws  of 
1959  and  1970.  Fabfer,  Clabecq. 

Cockerill,  and  Sidmar  received  SNCI 
loans  which  were  outstanding  during 
the  POI. 

We  have  determined  that  all  SNCI 
loans  given  to  the  steel  companies 
expressly  under  one  of  the  steel 
restructuring  plans  or  as  a  result  of  steel 
being  one  of  the  five  national  sector 
industries  in  Belgium  are  de  jure 
specific.  Since  we  did  not  find  the  other 
SNCI  loans  to  be  de  jure  specific,  we 
examined  whether  these  SNCI  loans  are 
de  facto  limited. 

In  prior  investigations,  the 
Department  has  considered  whether 
respondent  companies  received 
disproportionate  benefits  under  a 
program  in  order  to  determine  de  facto 
specificity.  See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination:  Iron 
Ore  Pellets  from  Brazil  (Iron  Ore);  51  FR 
21961  (June  17, 1986);  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Pure  and  Alloy 
Magnesium  from  Canada  (Magnesium); 
57  FR  30946  (July  13, 1992).  In  those 
investigations,  we  analyzed  whether 
respondents  received  a  disproportionate 
share  of  benefits  by  comparing  their 
share  of  benefits  to  the  share  of  benefits 
provided  to  all  other  users  and 
recipients  of  the  program  in  question. 

We  have  employed  the  same  type  of 
analysis  in  these  investigations. 
Although  the  SNCI  lends  to  many 
sectors  of  the  Belgian  economy,  we  have 
determined  that  the  steel  industry  has 
received  a  disproportionately  large 
share  of  non-plan,  “investment  loans” 
between  1975  and  1986.  For  each  of  the 
years  for  which  we  have  data  during 
this  period,  the  steel  industry  was  the 
largest  single  recipient  of  SNQ 
investment  lending.  The  steel  industry’s 
share  (as  approximated  by  the  share 
accounted  for  by  the  “Production  and 
preliminary  processing  of  metals 
industry”)  expressed  as  a  percentage  of 
all  SNQ  investment  loans  outstanding 
was  as  follows:  In  1975, 17.2  percent:  in 
1980, 29.2  percent;  in  1984,  20.9 
percent;  in  1985, 17.7  percent;  in  1986, 
16.9  percent:  in  1987, 15.6  percent;  and 
in  1988, 13.5  percent.  We  do  not  find 
disproportionality  in  1987  and  1988  as 
the  steel  industry’s  share  of  benefits 
dropped  significantly. 
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We  recognize  tlmt  the  data  may  not 
accurately  represent  only  the  percentage 
of  non*pm,  non-national  sector  SNCI 
loans  to  the  steel  industry  as  it  does  not 
appear  to  distinguish  these  loans 
completely  from  those  we  have  already 
found  de  jure  specific.  However, 
information  on  the  record  does  not 
permit  us  to  segregate  non-plan,  non¬ 
national  sector  loans  from  SNQ’s  more 
general  lending  activities.  Lacking  this 
information,  we  cannot  presume  that 
elimination  of  this  distortion  would 
change  our  finding  of 
di^roportionality. 

Therefore,  we  determine  SNCI  loans 
to  be  de  facto  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  prior  to  1987, 
based  on  the  information  above,  and 
from  1989  onward,  lacking  any 
information  for  those  periods.  To  the 
extent  that  these  loans  are  provided  on 
terms  inconsistent  with  commercial 
considerations,  we  find  them  to  be 
coimtervailable. 

As  our  benchmark  interest  rate, 
except  in  certain  instances,  we  used  the 
long-term  benchmark  obtained  from  the 
Belgium  Kredietbank.  In  the  case  of 
Clabecq  and  Cockerill,  we  added  12 
percent  of  the  prime  to  the  benchmark, 
because  these  two  companies  were 
found  to  be  imcreditworthy.  See,  Final 
Afiirmative  Countervailing  Duty 
Determination:  New  Steel  Rail.  Except 
Light  Rail,  from  Canada.  (54  FR  31991, 
August  3, 1989)  and  section 
355.44(b)(6)(iv)  of  the  Department’s 
Proposed  Rules.  Because  Belgium  does 
not  have  a  prime  rate,  we  us^  the  SNCI 
rate  less  one  half  percentage  point  as  an 
approximation  of  the  prime  rate. 

To  calculate  the  benefit  on  these  loans 
we  used  our  long-term  loan 
methodology  and  measured  the  cost 
savings  conferred  by  the  SNCI  loans  in 
each  year  the  loans  were  outstanding. 
We  then  took  the  present  value  of  each 
of  these  amounts  as  of  the  time  the  loan 
was  received.  Finally,  using  the 
benchmark  as  a  discount  rate,  we 
reallocated  the  present  value  of  the 
yearly  benefits  over  the  life  of  the  loan. 
We  then  divided  the  amoimt  allocated 
to  the  POI  by  the  company’s  total  sales 
during  the  roi. 

Using  the  coimtry-wide  rate 
calculation  methodology  described  in 
the  "Analysis  of  Programs’’  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.01  percent  ad 
valorem  for  certain  hot-rolled  carbon 
steel  flat  products.  0.00  percent  ad 
valorem  for  certain  cold-rolled  carbon 
steel  flat  products  and  0.37  percent  for 
certain  carbon  steel  cut-to-length  plate. 
Cockenll  and  Fabfer  have  significantly 
different  aggregate  benefits  which  were 


0.37  percent  and  0.00  percent  ad 
valorem,  respectively. 

8.  Belgian  Industrial  Finance 
Company  (Belfin)  Loans.  Belfin  was 
established  by  Royal  Decree  on  June  29, 
1981,  as  a  mixed  corporation  with  50 
percent  GOB  participation  and  50 
percent  private  industry  participation. 
We  verified  that  Belfin’s  objective  is  to 
finance  investments  needed  for  the 
restructuring  and  development  of 
various  sectors  of  industry,  commerce, 
and  state  services.  Belfin  borrows 
money  in  Belgium  and  on  international 
maikets,  with  the  benefit  of  government 
guarantees,  in  order  to  obtain  the  funds 
needed  to  make  loans  to  Belgian 
companies.  ’The  government’s  guarantee 
makes  it  possible  for  Belfin  to  borrow  at 
favorable  interest  rates  and  to  pass  the 
savings  along  when  it  lends  the  funds  to 
Belgian  companies.  Belfin  loans  to 
Belgian  companies  are  not  guaranteed 
by  the  GOB.  However,  these  loans  carry 
a  one  percent  commission  which  is  used 
to  maintain  a  guarantee  fund  to  support 
the  GOB  guarantee  of  Belfin’s 
borrowings. 

Although  the  objective  of  Belfin  loans 
is  to  assist  the  restructuring  and 
development  of  various  sectors,  we 
verified  that  Belfin  loans  were  made  to 
the  steel  companies  under  the  Claes 
Plan  because  the  loans  were  instruments 
for  restructuring.  Therefore,  we 
determine  that  die  Belfin  loans  to  the 
steel  industry  are  de  jure  specific  with 
respect  to  an  enterprise  or  industry  or 
group  of  enterprises  or  industries. 

Cockerill  and  Clabecq  received  Belfin 
loans  which  were  outstanding  during 
the  POI.  Because  the  interest  rates  on 
these  Belfin  loans  are  below  the 
benchmark  interest  rate,  we  find  that  the 
loans  were  made  on  terms  inconsistent 
with  commercial  considerations  and 
determine  the  loans  to  be 
coimtervailable. 

To  calculate  the  benefit  on  these  • 
loans,  we  have  used  our  long-term  loan 
methodology  and  measured  the  cost 
savings  conferred  by  the  Belfin  loans  in 
each  year  that  they  were  outstanding. 
We  then  divided  the  cost  saving 
attributable  to  the  POI  by  total  1991 
sales.  Using  the  country-wide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Programs’*  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise.  Cockerill  and  Fabfer  have 
significantly  different  aggregate  benefits 
which  were  0.00  percent  ad  valorem. 

9.  The  “Invests^’.  Pursuant  to  the 
Belgian  government’s  20-point  plan 
adopted  in  1981  to  restructure  the  steel 
industry,  the  GOB  created  holding 
companies  (“INVESTS’’)  that  were 


financed  jointly  by  Societe  Nationale 
d’Investissement  (SNI)  and  private 
companies.  *1116  right  to  est^lish 
Invests  is  limited  to  the  five  national 
sectors:  Steel,  coal,  shipbuilding,  glass, 
and  textiles.  We  view  ^ese  five  sectors 
as  constituting  a  specific  group  of 
industries.  These  holding  companies 
were  given  drawing  rights  on  SNI  to 
finance  s^ific  projects.  The  drawing 
rights  to(»  the  form  of  conditional 
refundable  advances  (CRAs),  which 
were  interest  free  but  repayable  to  SNI 
based  on  a  company’s  profitability. 

The  original  goal  of  me  Invests  for  the 
steel  industry  was  to  develop  state-of- 
the-art  steel  companies.  However,  on 
July  7, 1983,  the  Ministerial  Council 
revised  the  statutory  purpose  to  include 
the  start  up  or  the  expansion  of  all 
industrial  or  commercial  companies  that 
contribute  to  economic  development. 
Participating  companies  were 
encouraged  to  diversify  by  pursuing 
ventures  unrelated  to  their  cor«> 
business. 

a.  Sidinvest.  On  August  31, 1982, 
Sidlnvest  N.V.  was  incorporated  as  a 
holding  company  jointly  capitalized  by 
SNI  and  Sidarfin,  a  subsidiary  of 
Sidmar.  Although  its  original  purpose 
was  to  invest  in  steelmaking  activities, 
that  purpose  changed  in  1983,  as 
describe  above.  We  confirmed  at 
verification  that,  in  fact,  few  of 
Sidinvest’s  investments  have  been  steel- 
related. 

Sidlnvest  made  periodic  repayments 
of  the  CRAs  it  had  drawn  from  SNL 
However,  the  GOB  decided  it  wanted  to 
accelerate  their  repayment.  The 
government  agency  SNSN  and  Sidlnvest 
discussed  two  options  including  (1) 
paying  back  the  CRAs  at  a  rate  of  three 
percent  per  year  and  (2)  repaying 
immediately  the  discounted  value 
calculated  as  if  the  full  amount  were 
due  32  years  later.  Sidlnvest  actually 
made  one  payment  to  the  SNSN  using 
the  first  option. 

However,  the  first  option  repayment 
method  was  not  in  effect  after  July  29. 
1988,  when  the  SNSN  became  a 
shareholder  in  Sidlnvest  by  contributing 
the  CRAs  owed  to  it  by  Sidlnvest  at  that 
time  plus  an  additional  contribution  by 
SNSN.  In  exchange,  the  SNSN  received 
292,224  new  shares  of  Sidinvest’s  stock. 
According  to  Sidmar,  by  these  acts 
Sidinvest’s  obligations  under  the  CRAs 
were  extinguished. 

In  a  second  July  29, 1988  agreement, 
SNSN  sold  half  of  the  292,224  shares  it 
had  just  received  to  SNI  (another 
government  agency)  and  the  other  half 
to  Sidfin  (a  company  in  the  Sidmar 
Group),  llie  money  received  in  these 
two  transactions  plus  one  additional 
payment  by  Sidlnvest  equalled  the  total 
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amount  foweaon  in  i^tian  2  diacuaaad 
above. 

Finally,  by  a  third  agpeement. 
dated  puj  20. 1088.  the  SNI  agreed  to 
sell,  ovw  the  oouiae  of  ei^t  yean, 
ceitein  of  ita  ahaiee  to  Si&n  (also  a 
member  of  the  Sidmar  Group). 
Subsequent  transactions  anmed  so  that 
currently.  Sidaifin  holds  230352  shares 
and  the  ludds  dm  remaining  61372 
shares. 

PetitiQoers  and  Sidmar  have 
submitted  extensive  comments  on  the 
issue  of  whetlmr  any  potential  benefits 
arising  from  GOB  contributions  to 
Sidlnvest  can  be  attributed  to  Sidmar’s 
steelmaking  activitiea.  As  discussed 
further  in  the  comment  section  of  this 
notice,  we  have  concluded  that  any 
subsidies  provided  to  Sidlnvest  are  not 
tied  to  Sii^vest  or  to  the  specific 
activities  in  which  it  invested.  Instead, 
any  benefits  flow  to  the  Sidmar  Group 
as  a  whole. 

The  next  issue  is  whether  and  to  what 
extent  the  Sidmar  Group  received  a 
subsidy  through  its  receipt  of  CRAs  and 
the  subsequent  transactions  involving 
them.  Bas^  on  the  information 
provided,  we  have  determined  that  the 
CRAs  were  zero  percent  interest  loans. 
More  impmtantly,  they  had  no  fixed 
maturity  date— h^use  their  repayment 
was  contingent  upon  Sidinvest’s  net 
income,  the  CRAs  might  have  been 
outstanding  fm  years. 

The  various  agreements  on  July  29. 
1988,  changed  that  aspect  of  the  CRAs. 
On  t^t  date,  the  GOB  swapped  its 
uncertain  repayment  schedule  for  a 
fixed  schedule,  consistent  with  the 
earlier  discussions  between  the  SNSN 
and  Sidlnvest.  The  face  value  of  the 
outstanding  CRAs  would  be  repaid  in  32 
years.  In  the  meantime,  no  interest 
would  be  paid.  Thus,  the  first  benefit 
arising  to  Sidmar  through  the  July  29. 
1988.  transaction  was  the  creation  of  a 
32-year  interest  free  loan. 

However,  the  GOB  was  seeking 
immediate  repayment  of  at  least  some 
portion  of  the  money  owed  to  it 
Therefore,  it  effectively  sold  this  loan 
back  to  Sidlnvest  for  292324  new 
shares  in  Sidlnvest  and  some  cash. 

These  new  shares  were  then  sold  fw 
cadi. 

We  have  determined  that  this  second 
transaction,  i.e.,  the  exchange  of  the 
loan  for  diares  in  Sidlnvest  and 
Sidhivest's  cash  peyment,  also  mve  rise 
to  a  benefit.  In  purchasing  this  loan  bacic 
from  the  SNSN,  Sidlnvest  should  have 
been  willing  to  pay  the  net  present 
value  in  1988  of  the  amount  due  in  32 
years.  However,  using  Sidmaris 
benchmark  interest  rate  for  1988,  we 
determine  that  the  total  amount  of 
money  received  by  SNSN  at  tha 


conclusion  of  the  transactions  on  July 
29  was  less  than  what  Sidlnvest  should 
have  paid  to  repurchase  its  loan. 
Therefore,  we  are  treating  the  difference 
between  what  Sidlnvest  diould  have 
been  willing  to  pay  and  what  the  SNSN 
received  as  a  suosidy. 

The  two  sifoeidies  deecribed  dwve. 
the  issuance  of  a  32-year  interest  free 
loan  to  Sidlnvest  and  the  sale  of  that 
loan  on  tenns  inconsistent  with 
commercial  considerations.  WMe  both 
calculated  using  Sidmar’s  company- 
specific  benchmark  for  1988.  The 
benefits  from  the  aero  interest  rate  loan 
portimi  were  allocated  over  the  life  of 
the  loan.  The  benefits  from  the  sale  of 
the  loan  were  allocated  over  15  years. 

We  divided  these  amounts  by  this  total 
1991  sales  of  the  Sidmar  Group. 

Using  the  country-wide  rate 
calculation  methooology  described  in 
the  “Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  ertimated 
co\intry-wide  rate  of  0.97  percent  ad 
valorem  for  certain  hot-rolled  carbon 
steel  flat  products.  0.99  percent  ad 
valorem  for  certain  cold-rolled  carbon 
steel  flat  products  mid  0.00  percent  for 
certain  carbon  steel  cut-to-length  plate. 
Cockerill  and  Fabfer  have  sigidficantly 
diflerent  aggregate  benefits  which  were 
0.00  percent  ad  valorem. 

b.  Boelinvest  In  June  1983.  Boelinvest 
was  established  as  a  holding  company 
jointly  owned  by  SNSN,  Fabfer,  and 
BoeL  Since  we  verified  that  Fabfer 
owned  only  14  percent  of  Boelinvest. 
we  do  not  cons^M'  the  two  companies 
sufficimitly  related  per  the  clarification 
letter  sent  by  the  Department  to  all 
parties  in  th^  inve^gations  on 
October  30. 1992.  Therefore,  we  will  not 
consider  any  potential  subsidies  to 
Boelinvest  in  these  investi^tions. 

c.  CSabecqlease.  On  Marw  5, 1987, 
Clabecqlease  was  incorporated  as  a  joint 
holding  company  owned  by  Clabecq 
and  SNSN.  Clabecqlease  was  awarded 
drawing  rights  in  a  stipulated  amount  in 
the  form  of  CRAs.  Qabeoq  offared  a 
guarantee  to  SNSN  that  it  would  repay 
the  CRAs  based  on  Clabecqlease’s 
profits.  We  verified  that  Clabecq 
received  a  loan  from  Forge  Finance  S.A., 
a  99.99-perceBt  owned  subsidiary  of 
Clabeapease. 

As  noted  above,  the  right  to  establish 
Invests  is  limited  to  the  five  national 
sectors:  steel,  coal,  shipbuilding,  glass, 
and  textiles.  We  view  these  five  sectors 
as  constituting  a  specific  group  of 
industries.  Therefore,  bei^ts  conferred 
via  the  Invests  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

To  determine  whether  the  loan  to 
Clabecq  from  Clabecqlease  was  made  on 
terms  inconsistent  with  commercial 


considerations,  we  compared  the 
interest  rate  on  the  loan  to  our 
benchmaric  rate  and  found  that  the 
Forge  Finance  loan  carried  a  lower  rate. 
For  these  reasons,  we  determine  that  the 
loan  to  Cl^ieoq  from  Clabecqlease  is 
countervailablu 

To  cakul^e  the  benefits  from  this 
loan,  we  calculated  the  cost  savings 
conferred  by  the  loan  to  Clabecq  in  eadi 
year  it  was  outstanding.  We  then 
calculated  the  present  value  of  each  of 
these  amounts  as  of  the  time  the  loan 
was  received.  Finally,  using  our 
benchmark  rate  as  a  discount  rate,  we 
reallocated  the  sum  of  these  present 
values  over  the  life  of  the  loan.  We  then 
divided  the  amount  allocated  to  the  POI 
by  total  1991  sales.  Using  the  country¬ 
wide  rate  calculation  methodology 
described  in  the  “Analysis  of  Programs” 
section  of  this  notice,  we  calculated  an 
estimated  country-wide  rate  of  0.00 
percent  ad  valorem  few  certain  hot- 
rolled  carbon  steel  flat  products,  0.00 
percent  ad  valorem  for  certain  cold- 
rolled  cariKxi  steel  flat  products  and 
0.03  percent  for  certain  carbem  steel  cut- 
to-length  plate.  Ckickerill  and  Fabfer 
have  significantly  diflerent  aggregate 
benefits  which  were  0.00  percent  ad 
valorem. 

10.  SNSN  Loans.  We  confirmed  at 
verificatiem  that  this  program  should 
more  accurately  be  defined  as  “SN^ 
Advances."  These  advances  were 
provided  to  cmnpanies,  beginning  in 
1981,  as  temporary  measures  in 
anticipation  of  later,  more 
comprehensive  aid.  We  found  that, 
upon  receipt  of  the  later  aid.  the  SNSN 
advances  were  “rolled”  into  that  aid. 

We  also  confirmed  that  the  SNSN 
granted  these  advances  to  companies  in 
the  five  national  sectors. 

We  verified  that  Sidmar  and  Fabfer 
did  not  receive  benefits  under  this 
program.  We  also  confirmed  that 
Clabecq  received  an  SNSN  Advance  in 
early  1985.  However,  we  foimd  that  this 
amount  is  already  captured  in  the 
Clabecq  Debt  to  OCPC  Conversion 
program  discxissed  above. 

According  to  petitioners,  Cockerill 
had  BF6.408  billion  in  SNSN  loans 
outstmding  at  the  end  of  1986.  In  1987, 
the  company  received  an  additional 
loan  in  me  amount  of  BF13S7  billion. 
We  have  found  that  SNSN’s  provision  of 
loans  to  Cockerill  was  selective  because 
SNSN  was  created  to  benefit  only 
national-sector  companies. 

Using  the  coxmtry-wide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
countiy-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  kind  of 
merchandise.  Cockerill  and  Fabfer  have 
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significantly  different  aggregate  benefits 
which  were  0.03  percent  and  0.00 
percent  ad  valorem,  respectively. 

11.  FSNW  Loans.  In  1989,  according 
to  petitioners,  after  the  conversion  of 
large  amounts  of  FSNW  loans  to  equity, 
FSNW  made  a  new  loan  to  Ck)ckerill  in 
the  amount  of  BF158  million  to  finance 
investments  in  accordance  with  the 
Gandois  Plan.  Therefore,  petitioners 
maintain  that  any  countervailable 
benefits  derived  from  this  loan  are 
selective  not  only  because  FSNW  is  a 
regional  governmental  entity  created  to 
assist  the  restructuring  of  selected 
industries,  but  also  b^use  the  Gandois 
Plan  was  adopted  solely  to  aid  the  steel 
industry. 

We  are  using  information  from 
petitioners  as  best  information  available 
for  Cockerill’s  FSNW  loans.  Petitioners 
cite  the  benefit  found  in  Belgian  Steel 
for  FSNW  loans  to  Cockerill  as  best 
information  available.  Therefore,  we 
have  used  the  countervailing  duty  rate 
on  FSNW  loans  to  Cockerill  from 
Belgian  Steel  to  measure  the  benefit  to 
Cockerill.  Using  the  coimtry-wide  rate 
calculation  me^odology  described  in 
the  "Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  Idnd  of 
merchandise.  Cockerill  and  Fabfer  have 
significantly  different  aggregate  benefits 
which  were  0.03  percent  and  0.00 
percent  ad  valorem,  respectively. 

12.  Government-Guaranteed  Loans. 
Government  loan  guarantees  issued 
pursuant  to  the  Economic  Expansion 
Laws  of  either  1959  and  1970  were 
received  by  Fabfer.  Clabecq,  and  Sidmar 
on  SNCI  loans  and,  in  the  case  of 
Clabecq,  also  on  Belfin  loans  which 
were  outstanding  during  the  POI.  We 
confirmed  at  verification  that  the 
lending  institution,  not  the  company, 
inquires  about  the  guarantee. 
Furthermore,  state  guarantees  are  given 
for  lending  under  the  Economic 
Expansion  Laws. 

At  verification,  we  learned  that  loan 
guarantees  are  not  normally  used  in 
Belgium.  Therefore,  we  were  imable  to 
obtain  information  on  typical 
commercial  guarantee  fees.  As  section 
3S5.44(c)l)  of  the  Proposed  Regulations 
indicates,  lacking  information  on 
commercial  loan  guarantees,  the 
Department  compares  the  cost  of  the 
government  guaranteed  loan  to  the  cost 
of  the  benchmark  loan.  Therefore,  we 
have  taken  this  approach  and  included 
the  guarantee  fee  in  the  cost  of  the 
government  loan. 

13.  Exemption  of  Corporate  Income 
Tax  for  Grants  Received  under  the  1970 
Law.  Under  the  1970  Law,  companies 
located  in  development  zones  are 


exempt  from  income  tax  on  cash  grants 
in  the  year  in  which  the  grant  is 
receive.  Because  this  program  is 
limited  to  specific  zones,  we  have  fovmd 
the  exemption  to  be  countervailable.  We 
find  Cockerill  to  have  received  the 
income  tax  exemption  based  on  BIA. 
Using  the  country-wide  rate  calculation 
methodology  described  in  the  “Analysis 
of  Programs"  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  Cockerill 
and  Fabfer  have  significantly  different 
aggregate  benefits  which  were  0.00 
percent  ad  valorem. 

14.  Accelerated  Depreciation.  Under 
Article  15  of  the  1970  Law,  companies 
located  in  development  zones  may  take 
twice  the  normal  straight-line 
depreciation  on  assets  acquired  in  part 
by  grants  received  under  this  law. 
Because  this  benefit  is  limited  to 
companies  located  in  development 
zones,  we  have  determined  it  to  be 
countervailable. 

Based  on  BIA,  we  find  that  Cockerill 
used  accelerated  depreciation  on  its 
income  tax  retiun  filed  in  the  POI. 
Sidmar’s  related  service  center  had  an 
accelerated  depreciation  allowance  that 
it  could  have  used  on  its  1990  income 
tax  return.  At  verification,  however,  our 
examination  of  its  1990  tax  return 
showed  that  the  deduction  for 
dividends  and  for  losses  carried  forward 
were  used  to  reduce  taxable  income  to 
zero.  Therefore,  we  found  that  Sidmar’s 
related  service  center  did  not  use 
accelerated  depreciation  on  the  tax 
return  filed  during  the  review  period. 

Using  the  coimfry-wide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Programs”  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  Idnd  of 
merchandise.  Cockerill  and  Fabfer  have 
significantly  different  aggregate  benefits 
which  were  0.00  percent  ad  valorem. 
The  BIA  rate  for  Cockerill  was  based  on 
the  highest  rate  for  a  tax  program 
applied  to  Cockerill  in  Belgian  Steel. 

15.  Exemption  from  Real  Estate 
Taxes.  Assets  acquired  through 
investments  financed  in  part  \mder  the 
1970  Law  may  be  exempted  from  real 
estate  tax  for  up  to  five  years,  depending 
on  the  extent  to  which  objectives  of  the 
1970  Law  are  achieved,  llie  exemption 
is  provided  for  under  Article  16  of  the 
1970  Law  and  is  restricted  to  firms 
located  in  development  zones. 

Fabfer  received  benefits  imder  this 
program  but  not  during  its  POI.  Sidmar, 
its  related  service  center,  and  Cockerill 
did  receive  benefits  during  the  POI. 

For  Sidmar  and  its  related  service 
center,  consistent  with  the  Allocation 


section  of  the  General  Issues  Appendix, 
we  treated  their  tax  savings  as  recurring 
benefits  and  divided  the  combined  tax 
savings  by  combined  total  sales  during 
the  POI.  Using  the  country-wide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.00  percent  ad 
valorem  for  each  class  or  Idnd  of 
merchandise.  Cockerill  and  Fabfer  have 
simificantly  different  aggregate  benefits 
which  were  0.00  ^rcent  ad  valorem. 

16.  Exemption  from  the  Capital 
Registration  Tax.  A  capital  registration 
tax  is  assessed  at  the  time  capital  is 
formally  registered  with  a  company. 
Under  the  1970  Law,  companies  located 
in  development  zones  may  be  exempted 
from  the  one  percent  capital  registration 
tax.  (In  1986,  the  capital  registration  tax 
was  reduced  to  0.50  percent.)  None  of 
the  responding  companies  reported 
using  this  program. 

However,  with  respect  to  Cockerill. 
we  found  the  exemption  to  be 
countervailable  in  ^Igian  Steel  and  that 
Cockerill’s  benefit  from  the  registration 
tax  exemption  amounted  to  0.40 
percent.  Therefore,  as  best  information 
available  in  this  investigation,  we  are 
using  the  0.40  percent  rate  from  Belgian 
Steel,  which  is  the  rate  proposed  by 
petitioners. 

'  In  Belgian  Steel,  we  treated  the  tax 
savings  as  a  grant  and  expensed  it  in  the 
year  of  receipt.  The  entire  amount  of  the 
savings  was  allocated  over  the  total 
sales  of  all  products.  Using  the  country¬ 
wide  rate  calculation  methodology 
described  in  the  “Analysis  of  Programs” 
section  of  this  notice,  we  calculated  an 
estimated  country-wide  rate  of  0.00 
percent  ad  valorem  for  each  class  or 
kind  of  merchandise.  Cockerill  and 
Fabfer  have  significantly  different 
aggregate  benefits  which  were  0.40 
percent  and  0.00  percent  ad  valorem, 
respectively. 

17.  ECSC  Article  54  Loans  and  Loan 
Guarantees.  Article  54  industrial 
investment  loans  are  provided  for  the 
purpose  of  purchasing  new  equipment 
or  financing  modernization.  We 
confirmed  that  Article  54  loans  are 
direct  loans  from  the  Commission  and 
that  the  funds  are  loaned  at  a  slightly 
higher  rate  than  that  at  which  the 
Commission  obtained  them  in  order  to 
cover  its  costs.  We  verified  that  the 
Commission  uses  this  program  to 
facilitate  the  borrowing  process  for 
companies  in  the  ECSC,  some  of  which 
may  not  otherwise  be  able  to  obtain 
these  loans. 

These  loans  are  only  available  to  the 
steel  and  coal  industries  and  are, 
therefore,  limited.  Thus,  these  loans  are 
countervailable  to  the  extent  that  they 
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are  provided  on  terms  inconsistent  with 
conunewaal  considerations. 

We  Twified  th^  Sidmv,  Ckbeoq.  and 
Fabfar  did  not  benefit  from  this  program 
during  the  POL  However,  the  EC 
indicated  that  Cockerill  had  Article  54 
loans  outstanding  in  1991.  Regarding 
the  benefit  to  CodceriU,  as  BIA  we  are 
using  the  countervailing  duty  rate  from 
Belgian  Steel  for  this  program.  Uring  the 
country-wide  rate  calculation 
metbo^ogy  described  in  the  "Analysis 
of  Programs”  secticm  of  this  notice,  we 
calculated  an  estimated  oountry-'wide 
rate  of  0.00  percent  ad  valorem  for  each 
class  or  kind  of  merchandise.  Cockerill 
and  Fabfar  have  significantly  difiarent 
ag^egate  benefits  which  were  0.04 
percent  and  0.00  percent  ad  valorem, 
respectiveW. 

18.  ECSC  Bedeplayment  Aid.  Under 
Article  56  (2)(b)  m  the  ECSC  Treaty, 
individuals  empl(^ed  is  the  coal  and 
steel  industry  who  lose  their  lobs  may 
receive  assistance  for  social  adjustmaat. 
This  assistance  is  provided  for  workers 
affected  by  restructuring  measures, 
particularly  as  workers  withdraw  from 
the  labor  market  into  early  retirement  or 
are  forced  into  unemployment.  The 
ECSC  disburses  assistance  imder  this 
program  on  the  condition  that  the 
afiected  country  makes  an  equivalent 
contribution.  Payments  were  mede  to 
steel  worimrs  under  Article  56(2)(b). 
Funds  for  the  ECSC  pwtion  of  these 
payments  are  from  tl^  ECSC 
Oj^rational  Budget,  made  up  entirely  of 
levies  on  ECSC  companies. 

Since  the  ECSC  portion  of  payments 
under  this  program  comes  fr^  Hs 
Operational  Budget  (which  it  derived 
from  payments  from  steel  firms),  we 
determine  that  the  portion  of  payments 
provided  by  the  ECSC.  i.e..  50  percent, 
to  he  not  countervailable.  Hovrever,  to 
the  extent  that  their  payments  relief 
companies  of  obligations  they  wradd 
otherwise  incur,  we  determine  that 
matching  contributicms  by  member 
governments  are  conntarvailable. 
Moreover,  we  datennine  that  matching 
contribntians  by  Member  State 
governments  should  be  treated  as 
recurring  grants  in  acccBthmoe  wifii  the 
methodol^  outlined  in  the  Allocation 
section  of  the  General  Issues  Appendix. 

We  verified  that  Sidraar,  FaMw,  and 
Clabecq  received  no  redeployment  aid 
during  the  POI.  For  Cockerill. 
petitioners  {Nrovided  information  in  the 
petition  le^uding  Cockerill’s  benefits 
undw  this  program.  On  thb  basis,  we 
have  deteiminN^  that  Cockerill  hu 
received  coimtervailable  benefits.  Using 
the  country-wide  rate  calculation 
methodology  described  in  fiw  "Analysis 
of  Programs”  section  of  this  notice,  we 
calculated  an  estimated  country-wide 


rate  of  0.00  peromit  ad  valorem  for  each 
class  or  Idna  of  merchandise.  Cockerill 
and  Fabfer  have  s^nificantly  di^rant 
aggregate  bmefits  which  were  0.01 
percent  mid  0.00  pmcent  ad  valormn, 

rv 

19.  European  Social  Fuad.  The  E^ 
program  is  fimded  from  the  EC  Genwel 
Bu^Bt.  the  revenues  for  which  are 
derived  6t>ra  customs  duties, 
agricultural  leviae,  Membw  State 
contributicma,  etc.  The  ESF  is  one  part 
of  the  EC’s  Structural  Funds.  It  is 
primarily  respcmsible  for  two  out  of  the 
five  ol^ectives  of  the  Structural  Funds. 
These  two  objectives  relate  to  combating 
long-term  unemi^oyment  and 
facilitating  the  oocupatioiud  integration 
of  youM  people. 

llie  ^F  alM  has  a  secondary  laie  in 
implementing  projects  that  fall  under 
other  objectives.  HieM  latter  objectives 
relate  to  promoting  the  development  of 
regions  whose  developmmit  is  lagging 
behind,  assisting  regions  affected  by 
industrial  decline,  and  promoting  the 
develf^ment  of  rural  areas.  The  ^F 
does  not  provide  on-going  support;  eadi 
beneficiary  may  receive  vocational 
training  actions  and  subsidies  for 
recruitment  rmly  once.  According  to  the 
EC  re^wnse,  specific  projects  under  this 
program  benefit  individuals,  iu)t 
conroanies. 

ESF  grants  are  paid  to  the  Membo’ 
State  goveromenta,  which  proceed  to 
allocate  and  implement  the  funds  under 
the  Member  States'  proviskxts,  be  it  on 
a  regional  or  local  leveL  As  such,  the  EC 
delegates  to  the  Member  St^  the  task 
of  managing  the  grant. 

We  confirmed  at  verification  that 
Sidraar,  Clabecq  and  Fabfer  did  not 
receive  benefits  under  this  program. 
However,  at  verific^ion  we  found  that 
Cockerill  did  receive  benefits  under  this 
program.  Thwefore,  we  have 
detMmined  thid  Cockwill  has  received 
cmmtervail^le  benefits.  Since 
petitimiers  did  not  calculate  a  rate  for 
this  program,  we  have  used  the  rate 
calculated  from  public  infonnation  for 
Cockerill  in  Preliminary  Affirmative 
Cmmtervailing  Duty  Determinations: 
Certain  Steel  Prodticte  from  Italy  57  FR 
57739  (Dacaraber  7. 1992).  Udng  the 
country-wide  rate  calculation 
metho^logy  descrfired  in  the  Analysis 
of  Programs”  section  of  this  notice,  we 
calculated  an  estimated  country-wide 
rate  of  0i)0  percent  ad  valorem  for  each 
class  or  kind  ai  merdiandise.  Codcerill 
and  Fabfer  have  significantly  different 
aggregate  benefits  which  were  0.18 
percent  and  0.00  percent  ad  valorem, 
respectively. 

20.  Other  Loans— -Clabecq.  In  tire 
interest  of  completeness,  Qabecq 
reported  four  a^itional  k>ans  in 


responding  to  our  questicnnaire 
regarding  “other  kMns.”  Two  of  these 
were  received  finxn  the  Belgian  Office  of 
External  Commerce,  one  in  1980  and  the 
second  in  1983,  for  the  purpose  of 
defraying  expenses  incurred  as  a  result 
of  the  U^  antidumping  proceeding  in 
1982.  Clabecq  paid  no  interest  on  these 
loans  nor  was  the  company  required  to 

Iferause^these^lmins  appear  to  have 
been  limited  to  a  specif  enterprise,  or 
industry  or  group  of  enterprises  m 
industries,  and  were  forgiven,  we 
determine  them  to  be  countervailable 
non-recurring  grants.  For  the  reasons 
stated  in  the  Allocation  section  of  the 
General  Issues  Appendix,  we  expensed 
the  grants  to  Clabecq  in  the  year  of 
receipt  Hius,  no  benefit  was  realized 
dining  the  POI. 

The  third  loan  reported  by  Clabecq 
was  for  investment  necessary  to  enable 
the  company  tcf  comply  with  the 

firovisions  of  the  Clean  Water  Act.  This 
oan  is  treated  in  the  section  of  this 
notice  entitled  “Ecological  Incentives." 
The  fourth  loan  was  for  employee 
vacations  ai>d  was  not  a  loan  received 
from  the  GOB  or  at  the  direction  of  the 
GOB.  Therefore,  we  have  not 
countorvailed  this  loan. 

21.  Water  Purification  Subsidies.  At 
the  Sidmar  verification,  we  came  across 
an  item  for  “water  purification 
subsidies”  in  the  company’s  grant  ' 
account  detail.  Upon  nirther  inquiry,  we 
did  not  receive  any  information 
regarding  the  source  of  benefits  under 
this  pit^ram. 

Since  Sidmar  did  not  provide 
infonnation  regarding  the  authority 
under  whkh  the  company  received 
these  benefits,  as  BIA  we  have  treated 
these  water  purification  subsidies  as  if 
they  were  provided  under  the  Ecological 
Incentives  program  noted  above. 
Therefore,  we  determine  that  this 
program  is  countervail^le.  Consistent 
with  the  methodology  detailed  in  the 
Allocation  section  of  the  General  Issues 
Appendix,  we  have  found  the  benefits 
to  be  non-recurring.  However,  all  but 
one  grant  were  expmised  in  the  year  of 
receipt  because  the  amount  received 
was  less  than  0.50  percmit  of  total  sales 
in  that  year.  Using  the  country-wide  rate 
calculation  methodology  described  in 
the  “Analysis  of  Programs"  section  of 
this  notice,  we  calculated  an  estimated 
country-wide  rate  of  0.04  percmit  ad 
valorem  tor  certain  hot^lled  carbon 
steel  flat  products,  0.04  percent  ad 
valorem  for  certain  cold-rolled  carbon 
steel  flat  products  and  0.00  percent  for 
certain  carbon  steel  cut-to-length  plate. 
Cockerill  and  Fabfer  have  significantly 
difierent  aggregate  benefits  whi(^  were 
0.00  percent  ad  valorem. 
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B.  Programs  Determined  To  Be  Not 
Countervailable 

1.  Reimbursement  of  Worker  Training 
Costs.  Under  Article  76  of  the  Ebsyal' 
Decree  of  December  20, 1963,  the 
Belgian  National  Employment  Office 
(“C^eM”)  can  reimburse  firms  for 
various  in-plant  and  outside 
profession^  tiEining  costs.  Before  1980, 
the  COB  funded  and  administered  this 
program  for  the  antire  coimtry. 
Hovkrever..the  Special  Law  of  August  8, 
1980,  gradually  decentralized  authority 
with  respect  to  this,  and  other  programs. 
Separate  administrative  structiues  were 
gradually  set  up  within  OneM  for  both 
the  Walloon  and  Fland^  regions.  By 
1988,  the  Walloon,  Flanders  and 
Brussels  regions  completely  assumed 
the  administration  of  this  program  at  the 
regional  laveL  However,  the  program  is 
still  funded  by  the  national  government. 

In  1987  and  1988,  for  budgetary, 
reasons,  the  reimbursement  was 
reduced' by  50  percent  in  the  Flanders 
region  except  for  companies  located  in 
development  zones,  llie  amount  was 
not  similarly' reduced  in  the  Walloon  or 
Brussels  regions. 

Sidmar,  Clabecq  and  Cockerill 
received  reimburs^ents  oftraining 
costs  during  1977—1991.  Fabfer  also 
received  reimbursements,  but  after  its 
POL 

We  verified  that  this  program  is  not 
de  jure  limited  to  any  region  or 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  With  respect 
to  de  facto  limitations,  we  verified  that 
training  reimbursements  have  been 
provided  to  firms  in  many  economic 
sectors  throughout  the  Walloon, 
Flanders,  and  Brussels  regions. 
Moreover,  for  the  period  1987-1990,  the 
Flemish  steel  industry  received  7.3 
percent  by  value  of  benefits  disbursed 
under  the  program  in  Flanders.  At  least 
fifteen  industrial  sectors  received 
benefits  over  this  time  period  in 
Flanders.  During  the  period  1988-1991, 
the  Walloonian  metals  sector  (which 
includes  the  steel' industry)  received 
17.3  percent  by  value  of  the  benefits 
disbursed  uncler  the  program.  At  least 
20  sectors  received  b^efits  over  this 
time  period  in  Walloon.  Following  the 
same  dispropoitionelity  analysis 
described  in  the  SNC3  program  section 
above,  we  do  not  consider  the 
distribution  of  benefits  noted  above  to 
constitute  disproportionate  benefits  to 
the  steel  industry,.Therefore,  we  have 
determined  this  program  to  be  not 
countervailable. 

2.  ECSC  Research  and  Development 
Assistance  Under  Article  55.  According 
to  Article  55  of  the  ECSC  Treaty, 
assistance  is  available  to  promote 


technical  and  economic  research 
relating  to  the  production  and  increased 
use  of  coal  mo  steeh  and  to 
occupationaLsafety  in  the  coal  and  steel 
industries.  Since  the  end  of  1986,  this 

{>rogram  has  been  funded  solely  through 
evies  on  steel  producing  companies. 

Because  the  results  of  the  research 
conducted  under  Article  55  are  made 
publicly  available,  we  find  this  program 
to  be  not  coimtervailable.  Moreover,  we 
note  that  to  the  extent  that  Articia  55 
assistance  is  funded  solely  by.  levies  on 
steel  companies,  we  would  find  no 
benefit 

3.  European  Investment  Bank  ("ElB") 
Loans  and  Loan  Guarantees.  The  EIB 
funds  projects  in  various  coimtries  and 
different  types  of  industries.  It  obtains 
most  of  its  resources  on  international 
capital  markets  through  issviance  of 
bonds.  Tho.remainder  of  the  resources 
come  from  the  EIB’s  own  fimds,  which 
are  comprised  of  contributions  from  its 
member  states.  We  found  at  verification 
that  the  EIB  provides  loans  to  numerous 
sectors  in  all  parts  of  the  various  EC 
countries.  Furthermore,  between  1987- 
1991,  the  steel  sector  received  only  0.5 
percent  of  total  loans  provided  by  the 
EIB.  We  have  no  evidence  of  de  jure  or 
de  facto  specificity,  and  have 
determined  that  this  program  is  net 
countervailable. 

4.  Interest  Rate  Subsidies  to  Clabecq 
under  the  Gandois  Plan  and  Interest 
Rate  Subsidies  to  Clabecq,  Boel  and 
Fabfer.  At  verification,  we  found  that  an 
interest  subsidy  to  Clabecq  in  the 
eimount  of  BF102  million  was  given 
under  the  1959  Law.  a  program  that  the 
Department  found  non-countervailable 
in  Belgian  Steel.  Petitioners  had  alleged 
that  this  amount  was  given  under  the 
Gandois  Plm,  a  restructuring  plan 
solely  benefitting  the  steel  industry. 

We  found  no  evidence  of  interest  rate 
subsidies  to  Clabecq.  Boel  or  Fabfer 
otherthan  those  already  addressed  in 
this  notice. 

C.  Programs  Determined  to  be  Not  Used 

We  determine  that  the  following' 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Belgium  of  certain  steel  products 
under  the  following  programs: 

1.  Interest  Fate  Subsidies  Provided  by 
Copwmex. 

2.  Employment  Premiums. 

3.  Short-term  Export  Credit. 

4.  New  Community  Instrument  Loans. 

5.  European  Regional  Development 
Fund  Aid. 

6,  ECSC  Interest  Rebates  under  Article 
54. 

7.  ECSC  Conversion  Loems  under 
Article  56. 


8'.  ECSC  Interest  Rebates  under  Article 
56. 

9.  Cancellation  of  Equity.  Ih  1983, 

1985,  and  1987,  Cockerill  metinguished 
BF60.26  billion  in  e^ity.  The  1983: 
reduction  of  BF36  billion  brought  die 
company’s  capital  to  the  minimum  legal 
requirement.  The  equity  cancellations  in 
1985  and  1987  effiacted  reductions  in 
capital  infused  in. 1983  and  later  years. 

In  fiscal  year  1988,  Clabecq  reduced  its 
Paid-In-(^pitBl  account  by  BF77Q 
million  which  corresponded  to  a  partial 
amortization  of  Clabecq's  reported  loss. 

Consistent  with  the  ^uity  Section  of 
our  Gen«td  Issues  ^pendix.we  have 
determined  that  a  subsequent  write-off 
of  equity  does  not  constitute  a  subsidy. 

D.  Programs  Determined  Not  to  Exist 

We  determine  that  the  following 
programs  do  not  exist: 

1.  Other  Loans  to  Clabecq  on  Terms 
Inconsistent  with  Commercial 
Considerations.  By  fiscal  year  end  Jime 
30, 1982,  Clabecq’s  long-term  debt  had 
increased  by  BF398  million  over  the 
preceding  year.  Petitioners  alleged  that 
these  loans  were  most  probably  on 
terms  inconsistent  with  commercial 
considerations  because  a  government- 
imposed  debt  moratorium  had  been  in 
effect  during  that  year.  We  verified  that 
the  increase  cited  by  petitioners  was 
due  to  SNQ  loans  received  by  Clabecq. 
All  of  these  loans  were  reported  by  the 
company  and  are  treated  in  the  notice 
section  entitled  “SNQ  Loans.’’ 

2.  Tax  Advantages  for  Clabecq,  Boel 
and  Fabfer.  Petitioners  alleged  that 
Clabecq,  BoeL  and  Fabfer  benefitted 
from  tax  advantages  which  were 
investigated  in  1982  by  the  European 
Commission.  We  verified  that  these  tax 
advantages  are  already  covered  in  the 
sections  of  this  notice  dealing  with  the 
various  types  of  tax  exemptions.  See  the 
sections  of  this  notice  entitled 
“Exemption  from  Income  Tax  on 
Grants,”  “Accelerated  Depreciation,” 
“Real  Estate  Tax,”  and  “Capital 
Registration  Tax.” 

Interest  Party  Comments 

The  following  are  country-spocific 
comments  only.  All  other  issues  are 
either  addressed  in  the  sections  above  or 
in  the  General  Issues  Appendix. 

Comment  1:  Petitioners  argue  that  a 
country-wide  rate  should  be  applied  to 
aircompanies  because  there  is  potential 
for  Belgian  companies  to  evade  the 
order.  There  is  reason  to  believe  that 
Belgian  companies  have  shifted  orders 
in  the  past  to  circumvent  the  U.S.-EC 
Voluntary  Restraint  Agreement,  and 
Belgian  steel  producers  are  bound, 
together  by  cooperation' arrangements, 
joint  ventures  and  overlapping 
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ownership/management  that  make  order 
shifting  a  natiiral  response  to  trade 
sanctions.  At  least,  Cockerill  and 
Sidmar  should  be  treated  as  a  single 
company.  The  record  suggests  that  the 
two  act  as  one  in  marketing  their 
products  in  the  United  States. 

Arcording  to  Sidmar,  a  1990 
agreement  l^tween  Cockerill  and  Arbed 
merely  codified  a  1984  agreement 
concerning  cooperative  undertakings. 
However,  there  is  no  evidence  that  these 
imdertakings  have  been  finalized  or 
authorized  by  the  EC,  as  required.  Plus, 
the  failure  of  the  proposed  merger 
between  Arbed  and  Cockerill  is  well 
documented.  Finally,  despite 
l>etitioners’  attempts  to  show  that  order- 
shifting  will  occur,  all  of  their 
"evidence"  pertains  to  Arbed  (which  is 
not  being  investigated)  and  long 
products  (which  is  also  not  being 
investigated). 

With  respect  to  Cockerill’s  and 
Sidmar’s  joint  marketing  in  the  United 
States,  Sidmar  states  that  Cockerill’s 
decision  to  use  TradeARBED  New  York 
as  its  U.S.  importer  is  not  evidence  of 
new  cooperation  because  (1)  many  U.S. 
importers  import  ftom  more  than  one 
foreign  producer  and  (2)  petitioners* 
own  exhibit  states  that  Cockerill’s  sales 
in  the  United  States  were  not  sufficient 
to  support  a  full-fledged  office  here. 
Regarding  the  two  joint  production- 
related  undertakings  between  the 
companies,  neither  suggests  the  need  for 
a  country-wide  rate.  Finally,  there  is  no 
overlapping  ownership  between  Sidmar 
and  any  other  respondent  company. 

Respondents  conclude  that  the 
Department  has  never  applied  a 
country-wide  rate  simply  because  of 
company  relationships.  Fabfer’s 
relation^ips  with  other  companies  are 
not  imusual,  and  should  not  compel  the 
Department  to  depart  firom  its  practice. 
Finally,  petitioners  have  provided  no 
evidence  that  Fabfer  will  attempt  to 
evade  any  orders. 

DOC  Position:  We  disagree  with 
petitioners.  Although  the  company- 
specific  countervailing  duty  rates 
calculated  in  these  investigations  are 
quite  divergent,  we  are  not  convinced 
^m  evidence  on  the  record  that  firms 
with  relatively  higher  rates  would  have 
the  incentive  or  the  ability  to  evade 
countervailing  duties  by  shifting  orders 
on  sales  for  export  to  the  United  States. 
Petitioners  refer  to  the  possibility  that 
Belgian  companies  have  shifted  orders 
to  circumvent  the  U.S.-EC  Voluntary 
Restraint  Agreement.  We  note  that 
petitioners  appear  to  be  referring  to 
Carlam  and  ^llac,  two  firms  not 
explicitly  investigated  in  these 
investigations. 


Furthermore,  at  verification  we  foimd 
that  most  of  the  cooperative 
arrangements  dted  by  petitioners  as  a 
basis  for  suspecting  order  shifting  were 
either  not  implemented  or  not 
implemented  fiilly.  For  instance, 
petitioners  dte  the  “Hanzinelle 
Accords*’  as  evidence  of  the  steel 
companies*  agreement  to  divide  markets 
by  means  of  production  cartels. 
However,  this  agreement  appears  not  to 
have  been  a  legally  binding  contrad.  In 
fad,  with  the  merger  of  companies  that 
bec^e  Cockerill  in  1981,  tffis 
agreement  became  obsolete. 

Petitioners  also  point  to  the  1984  and 
1990  “cooperation  arrangements" 
between  Cockerill  and  Sidmar  as 
evidence  of  a  favorable  climate  for 
cooperation.  We  note  that,  however,  that 
such  arrangements  were  subjed  to  the 
approval  of  the  European  Community. 
Evidence  on  the  record  suggests  that  the 
EC  has  yet  to  approve  the  particulars  of 
the  arrangements.  Furthermore, 
although  Cockerill  and  Sidmar 
underwent  extensive  merger 
discxissions,  we  confirmed  that  these 
talks  ended  without  agreement. 

Moreover,  at  verification  we  found 
that  the  overlapping  ownership  dted  by 
petitioners  is  not  extensive  or  unusual. 
Nor  do  we  find  the  existence  of  joint 
ventures  a  reason  to  susped  that  the 
companies  concerned  would  likely 
resort  to  order  shifting. 

With  resped  to  the  marketing 
activities  of  Cockerill  and  Sidmar  in  the 
United  States,  we  agree  with  Sidmar 
that  it  is  not  uncommon  for  an  importer 
or  a  trading  house  to  import  fi'om 
several  different  exporters.  We  further 
confirmed  that  TradeARBED  simply 
responds  to  customer  requests  with 
resped  to  the  type  of  steel  it  sells  in  the 
United  States.  It  does  not  have  the 
authority  to  switch  sales  between 
producers  or  to  set  prices. 

Comment  2:  Petitioners  note  that 
Section  607(a)  of  the  Trade  and  Tariff 
Ad  of  1984  establishes  a  presumption 
in  favor  of  country-wide  rates  with  the 
possibility  of  company  spedfic  rates  if 
the  Department  determines  that  a 
significant  difierential  between 
companies  exists  (see.  Final 
Administrative  Review  of  Certain  Iron- 
Metal  Castings  from  India,  (56  FR  1976, 
1979;  1991)  and  Final  Administrative 
Review  of  Carbon  Black  from  Mexico, 
(55  FR  51745,  51747;  1990).  The  statute 
discourages  company-spedfic  rates, 
although  the  Department  has  discretion 
to  set  them  in  certain  instances. 

Petitioners  also  note  that  the  statute’s 
legislative  history  gives  only  one 
rationale  for  a  presumption  in  favor  of 
a  country-wide  rate  (i.e.,  to  lessen  the 
administrative  burden  on  the 


Department).  However,  the  Department 
has  stated  that  “equal  weight  should  be 
given  to  the  consideration  that  the  basic 
purpose  of  the  countervailing  duty  law 
is  better  served  by  the  use  of  country¬ 
wide  rates’*  (see.  Carbon  Black  at 
51748). 

Sidmar  and  Fabfer  argue  that  in  order 
to  apply  a  country-wide  rate,  the 
Department  would  have  to  ignore  its 
own  regulations  and  precedent.  Further, 
potential  order  shifting  among 
producers  is  an  issue  for  the  U.S. 

Customs  Service.  Regardless,  Sidmar 
notes  that  petitioners*  request  for  a  high 
BLA  rate  for  Cockerill  (therefore,  for 
Sidmar  by  extension)  is  sufficient 
evidence  for  separate  rates.  Sidmar  has 
cooperated  and  should  not  be  penalized 
because  a  competitor  has  not  responded. 

Fabfer  states  that  these  investigations 
are  unlike  the  Final  Determination  of 
Certain  Softwood  Lumber  Products  from 
Canada;  57  FR  22570  (May  28. 1992) 
where  it  was  found  not  practicable  to 
investigate  whether  companies  had 
significantly  difierent  rates.  The 
Department  has  already  investigated 
company  rates  and  foimd  that  Fabfer 
has  a  significantly  different  one. 

DOC  Position:  Section  355.20(d)  of  the 
Proposed  Regulations  provide  for 
company-specific  rates  when  the  rates 
for  particular  companies  are 
significantly  different  from  the  country¬ 
wide  rate.  It  is  the  Department’s 
established  practice  to  apply  company- 
specific  rates  in  such  instances,  unless 
it  has  reason  to  believe  that  the 
application  of  company-specific  rates 
would  result  in  attempts  to  evade  the 
countervailing  duty  orders.  As 
explained  in  the  Department’s  position 
to  Comment  1  above,  we  are  not 
convinced  that  attempts  to  evade  the 
orders  would  occur  in  this  case. 
Therefore,  we  are  following  our  normal 
practice  of  applying  company-specific 
rates  when  these  rates  are  significantly 
difierent  from  the  country-wide  rate. 

We  disagree  with  respondents*  claim 
that  the  possibility  of  order  shifting  is 
primarily  the  concern  of  the  U.S. 
Customs  Service.  While  the  Customs 
Service  in  the  normal  course  of 
assessing  duties  may  in  fact  uncover 
attempts  to  shift  orders,  the  Commerce 
Department  has  the  primary 
responsibility  for  determining  the 
likelihood  of  order  evasion  at  the 
investigative  stage. 

Comment  3:  Petitioners  argue  that 
Sidmar’s  wholly-owned  service  center 
should  be  investigated  because  (1)  it 
meets  the  Department’s  minimum  ^ 
threshold  for  related  parties  of  being  at 
least  20  percent  owned.  (2)  it  produces/ 
sells  subject  merchandise,  and  (3) 
subsidies  conferred  on  a  related  party 
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are  allocated  to  aTsspondent.. 
particularly  in  the  context  of  a  parent 
and  subsichary  (see.  Final  Determination 
of  Brass  Sheet  and  Strip  from  France  (52 
FR  1212, 1222;  1987)).  Also  there  is  no 
evidence  that  the  GOB  tied  subsidies  to 
the  service  center  to  non^U.S.  or  non¬ 
subject  merchandise  sales.  Failing  to 
include  the  service  center  would 
encourage  Sidmar  to  use  it  for  U.S. 
shipments.  Further,  the  Department  can 
consider  "all  foreign  producers  and 
exporters  that  are  related  *  *  *  as  a 
single  entity"  (Preamble  to  19  CFR- 
355.20(d)  of  the  Proposed  Regulations). 

Sidmar  argues  that  the  Department 
attributed  ti^  subsidies  for  a 
downstream  entity  (that  neither 
manufactured  nor  exported  the 
merchandise  to  the  United  States)  to  an 
upstream  producer.  Section  701  of  the 
Tariff  Act  of  1930,  as  amended,  and  the 
GATT  Subsidies  Code  Article  4.2 
provide  that  a  countervailing  duty  may 
be  imposed  only  to  offset  benefits  on  the 
manufacture,  production,  or  export  of 
products  to  the  United  States.  Further, 
the  Department’s  regulations  at 
§  355.15(a)  surest  &at  a  countervailing 
duty  may  not  be  imposed  to  offset 
benefits  conferred  on  products  other 
than  merchandise  under  investigation 
(i.e.,  imports  of  Belgian  steel  into  the 
United  States  during  the  POI). 

Congress  stated  when  a  subsidy  is  tied 
to  the  production  of  a  particular 
product,  the  benefit  is  allocated  entirely 
to  that  product  (see.  Report  of  the  House 
of  Representatives  concerning  the  Trade 
Agreements  Act  of  1979;  H.  Rep.  No. 
317,  96th  Cong.  1st  Sess.,  74-75  (1979). 
Furthermore,  when  the  benefit  is  tied  tO’ 
sales  to  a  particular  market,  and  that 
market  is  not  the  United  States,  "the 
Secretary  will  not  find  a  coimtervailable 
subsidy  on  the  merchandise"  (section 
355.47(b)  of  the  Department’s  Proposed 
Regulations).  Moreover,  in  Final 
Determination  of  Porcelain-on-steel 
Cooking  Ware  from  Mexico;  51  FR 
36447,. 36449  (1986)  where  a  domestic 
subsidy  was  found  to  apply  to  other 
than  U.S.  sales,  the  Department  did  not 
attribute  the  subsidy  to  U.S.  imports. 

Sidmar  notes  that  the  Department  has 
also  determined  that  the  bestowal  of  a 
,  subsidy  on  one  company  does  not 
necessarily  benefit  another  merely 
because  they  are  related  (.see,  Armco. 
Inc.  V.  United  States,  733  F.  Supp.  1514, 
1521-22  (Ct  Int’l  Trade  1990).  When 
the  Department  attributes  subsidies 
bestowed  on  one  company  to  a  related 
company,  there  are  financial 
transactions  not  present  here. 

Only  after  the  Department  determines 
in  administrative  reviews  that  the 
serv  ice  center  has  manufactured  for 
export,  or  exported,  the  subject 


mfflchandise  to  the  United  States,  may 
its  benefits  be  included.  Sidmar  states  it 
is  illogical  to  assume  that  not  including 
the  service  canter  would  encourage 
Sidmar  to  ^p  to  the  United  States 
through  the  related  service  center. 

DOC  Position:  We  have  included  the 
related  service  center  in  these 
investigations.  Sidmar  owns  99.99 
percent  of  the  company,  an  ownership 
amount  significantly  above  the  20 
percent  minimum  test  outlined  in  our 
October  30. 1992  letter  to  parties  in 
these  investigations.  Tlxerefore,  we  have 
treated  the  two  companies  as  if  they 
were  one.  Plus,  even  though  the  related 
service  center  may  be  downstream,  its 
production  fells  in  tbe  scope  of  these 
investigations.  Furthermore,  it  is  not  the 
Department’s  domain  to  ascertain  what 
likelihood  there  is  that  any  company 
will  export  in  the  future.  Regardless,  we 
found  no  evidence  at  verification  to 
suggest  that  the  company  is  prohibited 
from  exporting. 

Moreover,  we  found  no  evidence  at 
verification  that  the  GOB  tied  subsidies 
to  the  service  center  to  non-United 
States  sales  or  non-subject  merchandise. 
The  company  appears  free  to  sell  its 
merchandise  both  domestically  and  for 
export.  Even  though  the  service  center 
received’benefits  \mder  programs  we 
traditionally  define  as  domestic,  rather 
than  export,  there  is  no  evidence  on  the 
record  that  benefits  are  tied  to  Belgian 
sales  only  (unlike  the  factual  situation 
in  Porcelain-on-steel  Cooking  Ware  from 
Mexico). 

Sidmar  appears  to  be  arguing  that  the 
related  service  center  must  be  treated 
separately  since  the  related  service 
center  did  not  export  the  subject 
merchandise  to  the  United  States  during 
the  POI.  We  note  that  Sidmar  is  taking 
a  fairly  narrow  view  of  the  concept  of 
merchandise  under  investigation. 

Should  countervailing  duty  orders  be 
published  in  these  investigations,  the 
orders  will  provide  for  the  assessment  of 
duties  on  imports  into  the  U.S.  under 
Section  701  of  the  Act.  Including 
subsidies  to  the  related  service  center  in 
the  calculation  of  such  duties  is  not  in 
violation  of  the  Act. 

With  respect  to  Aimco,  we  recognize 
that  the  facts  in  Armco  are  slightly 
difierentin  that  the  subsidiary  had 
already  exported  subject  merchandise. 
However,  the  Armco  decision  does  not 
prohibit  the  Department  fit>m  including 
a  potential  exporter  in  its  investigations. 
More  importantly,  Armco  supports  the 
proposition  that  corporate  forms  should 
not  dictate  whether  countervailing 
duties  are  imposed.  In  Armco,  the  court 
said: 


It  should  be  a  fundamental  cocsidnation 
in  the  present  and  all  countervailing  cases; 
the  attention  in  such  cases  should  Im  focused 
upon  the  question  of  whether  exports  to  the 
United  States  have  been  unfairly  subsidized, 
as  envisioned  by  Congress  when  it  enacted 
the  countervailing  duty  legislation.  This 
legislation  should  not  be.circumvented  by 
corporate  formalities  or  maneuvering. 

Comment  4:  Sidmar  claims  that  for 
any  benefit  to  accrue  to  it  by  virtue  of 
subsidies  to  its  related  service  center, 
potential  investors  or  lenders  would  had 
to  have  access  to  consolidated 
statements  in  1991.  However,  the 
Sidmar  Group  did  not  consolidate  its 
financials  until  FY 1991.  In  feet,  the 
consolidated  financial  statement  for 
1991  was  not  available  prior  to  1992.  In 
1991,  investors/lenders  could  not  have 
made  financing  decisions  using 
consolidated  i^ormation.  Thus,  the 
Sidmar  Croup  received  no  consolidation 
benefit  in  1991  or  previous  years. 

DOC  Position:  In  countervailing 
subsidies  to  Sidmar’s  related  service 
center,  we  are  not  concerned  with  any 
benefit  these  subsidies  may  or  may  not 
have  conferred  on  the  Sidmar  Group. 
Rather,  we  are  concerned  with  the 
benefit  to  the  steel  produced  by  Sidmar. 
Regardless  of  when  the  financials  were 
consolidated,  the  related  service  center 
was.  and  remains  to  be.  a  wholly-owned 
subsidiary  of  Sidmar.  Therefore,  its 
production  is  properly  treated  as 
Sidmar’s  production. 

Comment  5:  Sidmar  argues  that  if  the 
Department  does  attribute  benefits  to 
the  service  canter  to  the  Sidmeir  Croup, 
it  must  attribute  them  to  total  Sidmar 
Qroup  sales.  Fiuthermore,  following 
petitioners’  argument,  the  Department 
may  not  include  in  Sidmar’s  rate  those 
benefits  that  the  service  center  received 
prior  to  Sidmar’s  ownership  of  the 
service  center. 

Petitioner  notes  that  if  the  Department 
includes  sales  of  the  Sidmar  Group  in 
the  denominator,  it  must  investigate  and 
include  all  subsidies  to  all  members  of 
the  Group  in  the  numerator.  Since  the 
Department  has  not  investigated  these 
programs,  it  caimot  include  total  Group 
sales  in  the  denominator. 

DOC  Position:  We  have  determined 
not  to  include  sales  of  the  Sidmar  Group 
in  the  denominator.  Therefore,  the  need 
to  consider  subsidies  to  the  entire  group 
is  obviated.  Because  Sidmar  owns  the 
service  center  and  because  both  produce 
the  subject  merchandise,  we  are 
considering  these  companies  separate 
from  other  companies  in  the  Sidmar 
group  for  piuposes  of  these 
investigations.  Therefore,  we  are 
attributing  subsidies  to  the  related 
service  center  to  both  of  these^related 
companies.  For  frirther  discussion  of  our 
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treatment  of  the  related  service  center, 
see  "Related  Party”  section  above. 

Conunent  6:  Petitioners  argue  that 
neither  company-specific,  private,  long¬ 
term  lending  rates  nor  SNCI  rates, 
should  be  as  benchmarks  or 
discoimt  rates.  Rather,  the  Department 
should  use  the  IMF  rates. 

Petitioners  note  that  SNQ  loans  are 
countervailable.  Therefore,  under  the 
Department’s  Proposed  Regulations, 
they  cannot  be  used.  Further,  the  GOB 
did  not  definitively  state  that  SNQ 
lending  rates  were  national  average 
lending  rates.  It  simply  provided  them 
in  response  to  the  Department's  request 
for  national  long-term  fixed  and  variable 
interest  rates,  without  confirming  that 
they  were  national  average  rates. 
Petitioners  add  that  respondents’  claim 
that  SNQ  rates  are  representative  of 
long-term  private  bank  rates  suggests  at 
most  a  correlation  between  SNQ  and 
private  long-term  interest  rates. 
Respondents  provide  no  evidence  of 
such  a  correlation.  Also,  neither  Sidmar 
nor  SNQ  documented  their  assertions 
that  SNQ  rates  exceed  private-bank, 
long-term  lending  rates.  At  verification, 
SNQ  officials  inmcated  that  SNQ  rates 
served  as  a  ceiling  but  only  for  loans 
with  an  interest  rate  subsidy  or  a  state 
guarantee. 

Petitioners  also  argue  that  company- 
specific  lending  rates  reported  in  the 
responses  caimot  be  used.  Sidmar’s 
loans  were  issued  by  the  ECSC  and  the 
SNQ  and  have  been  found  to  be 
countervailable.  Clabecq’s  data  on  the 
cost  of  long-term  debt  outstanding  from 
1983-1988  may  not  be  used  because  it 
represents  average  interest  rates  on  total 
debt  outstanding,  including  subsidized 
loans.  Moreover,  the  data  excludes 
interest  payments  made  by  the  GOB, 
indicating  that  it  includes  subsidized 
loans. 

Petitioners  also  claim  that  the  Sidmar 
verification  report  does  not  provide 
appropriate  lending  rates,  either. 
C^nerale  Bank  officials  stated  that  the 
Reuters  rate  is  the  national  average  long¬ 
term  interest  rate  without 
documentation.  Sidmar  also  provides  no 
evidence  that  “prime”  rates  on  mediiun- 
term  loans  for  the  period  1990  to  1993 
are  valid  national  average  long-term 
interest  rates.  Qearly,  b^use  they  are 
medium-term,  they  do  not  fit  the 
Department’s  preference  for  long-term 
rates.  Moreover,  the  Department  has  not 
verified  their  accuracy,  and  the  rates  are 
reported  in  Flemish  so  petitioners  are 
unable  to  ascertain  whether  the  rates  are 
generally  available  national  averages. 

Petitioners  also  note  that  the  Bank 
Brussels  Lambert  (BBL)  industrial  credit 
rates  include  SNQ  loans,  which  the 
Department  has  determined  to  be 


countervailable.  Further,  both  the  BBL 
and  Kredietbank  (KB)  average  long-term 
interest  rates  involve  a  spread  of  up  to 
30  basis  points  in  the  case  of  KB  loans, 
which  is  not  included  in  the  average 
interest  rates  reported. 

Therefore,  IMF  lending  rates  provide 
the  best  alternative  source  of 
information  on  the  record.  These  rates, 
because  they  are  short-term,  are  a 
conservative  estimate  of  the  national 
average  long-term  rate  in  Belgium. 
Short-term  rates  are  normally  lower 
than  long-term  rates  because  of  the 
element  of  uncertainty  that 
characterizes  a  long  period.  Thus,  their 
use  does  not  prejudice  respondents, 
especially  in  light  of  their  failure  to 
provide  information. 

Respondents  argue  that  the 
Department  justified  use  of  the  IMF 
rates  by  stating  that  the  responses 
contained  no  information  on  private- 
bank,  long-term  lending  rates.  However, 
prior  to  the  preliminary  determinations, 
Fabfer  submitted  Credit  General  lending 
rates  firom  1976  to  1991  and  Sidmar 
provided  private-bank  lending  rates  for 
its  private-bank  loans  taken  out  in  1988. 
Additionally,  Clabecq  supplied 
information  on  its  long-term  debt  cost 
for  the  period  1983  through  1988. 
Moreover,  respondents  assert  that  since 
the  preliminary  determinations  in  these 
investigations.  Department  officials 
have  spoken  with  representatives  of 
three  large  commercial  banks  and  have 
obtained  additional  benchmark 
information. 

Sidmar  further  notes  that  selection  of 
the  appropriate  discount  rate  has  never 
been  contingent  on  the  availability  of 
“private-bai^”  lending  rates.  Rather,  the 
Department’s  standard  has  been 
whether  the  rates  are  commercially 
available  per  Final  Determination  of 
Certain  Fresh  Atlantic  Groundfish  from 
Canada;  51  FR  10041, 10063  (1986). 
SNQ  rates  are  commercial  rates,  in  that 
private  banks  used  them  as  reference 
rates  in  the  early  1980s.  Since  that  time, 
private  bank  rates  have  been  below 
SNQ  rates. 

In  the  1982  proceedings,  the 
Department  found  that  the  SNQ  was  a 
lending  institution  that  set  the  long-term 
interest  rates  generally  adhered  to  by 
private  banks  in  Belgium.  In  this 
investigation,  no  information  has  been 
placed  on  the  record  to  alter  such  a 
view.  Furthermore,  the  Department 
recognized  the  prevailing  nature  of  the 
SNQ  rates  in  its  preliminary 
determinations  when  it  used  SNQ- 
based  rates  as  the  prime  rate. 

Additionally,  Sidmar  points  out  that 
the  GOB  has  stated  that  SNQ  rates  are 
considered  to  be  national  lending  rates. 
The  fact  that  the  SNQ  rate  on  a 


particular  loan  is  revised  every  five 
years  is  in  accord  with  standard 
commercial  practice  in  Belgium. 

Sidmar  claims  that  the  fact  that  the 
SNQ  is  50  percent  government-owned 
does  not  negate  the  applicability  of  its 
rates  as  benchmarks.  In  the  Final 
Determination  of  Certain  Granite 
Products  firom  Spain,  53  FR  24340, 
(1988),  the  Department  stated  that 
government  ownership  does  not 
necessarily  mean  that  the  bank  operates 
in  other  than  a  commercial  fashion.  In 
previous  Belgian  cases,  SNQ  rates  were 
used  as  benchmark  and  discount  rates 
(e.g..  Certain  Steel  Products  firom 
Belgium,  47  FR  39304, 1982),  et.  al.  The 
SNQ  lends  to  all  sectors  of  the  Belgian 
economy. 

Respondents  also  argue  that 
Department’s  use  of  IMF  rates  as  . 
discount  rates  was  inconsistent  with  its 
past  practice.  The  IMF  rate  does  not  fit 
into  any  of  the  categories  in  the 
hierarchy  outlined  in  the  Department’s 
Proposed  Regulations.  It  is  a  short-term 
maximum  rate  to  prime  borrowers. 
Although  the  Department’s  hierarchy 
does  indicate  that  a  short-term  rate  may 
be  used  for  calculating  the  benefit  from 
long-term  variable  rate  loans,  the  SNQ 
rates  fit  a  category  higher  in  the 
Department’s  hierarchy,  and  are  more 
appropriate.  Sidmar  also  notes  that  in 
Certain  Hot  Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  France,  58 
FR  6221, 1993,  the  Department  used  the 
IMF  rate  as  the  benchmark  rate  for 
uncreditworthy  customers,  and  the 
OECD  rate  for  a  creditworthy  company. 
Sidmar,  however,  is  creditworthy.  Thus, 
the  IMF  rate  is  inappropriate. 

DOC  Position:  We  agree  with 
respondents  that  IMF  rates  should  not 
be  used  for  benchmark  and  discount 
purposes  in  our  final  determinations 
since  they  reflect  rates  on  short-  to 
medium-term  loans.  Following  the 
hierarchy  outlined  in  our  Proposed 
Regulations,  we  have  used  Sidmar’s 
company-specific  rates,  not  including 
loans  found  to  be  countervailable.  We 
have  not  used  Clabecq’s  cost  of  long¬ 
term  debt  outstanding  for  the  period 
1983-1988  because  it  reflects  average 
interest  rates  on  debt  outstanding,  not 
specific  rates  on  loans  taken  out  by  the 
company  in  particular  years.  Further, 
we  have  not  used  the  Credit  General 
rates  supplied  by  Fabfer  because  there  is 
no  evidence  that  Fabfer  actually 
received  lorms  at  those  rates. 

Since  the  company-specific 
information  is  limited,  it  is  necessary  to 
go  to  the  next  step  in  our  hierarchy  (i.e., 
a  national,  average  long-term  rate).  To 
this  end,  we  have  used  Kredietbank 
rates.  BBL  rates  were  not  used  because 
they  do  not  include  the  spread  normally 
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included  by  banks.  With  respect  to  the 
Kredietbank  rates,  we  verifi^  that  the 
margin  can  be  anywhere  from  0  to  30 
basis  points.  Consequently,  we  have 
used  IS  basis  points  in  our  calculations 
as  an  average  estimate  of  this  spread  for 
creditworthy  companies  and  30  basis 
points  for  uncreditworthy  companies. 

With  respect  to  SNCI  rates,  while  we 
would  use  these  rates  for  purposes  of 
the  benchmark  in  years  where  SNCI 
lending  was  found  non-countervailable, 
we  were  unable  to  break-out  lending 
under  countervailable  programs  from 
the  non-coimtervailable  lending. 
Therefore,  we  were  not  able  to  utilize 
these  rates  in  our  benchmark 
calculations. 

Comment  7:  Petitioners  and 
respondents  provide  substantial 
argumentation  with  respect  to  the  issue 
whether  the  non-countervailable  1959 
Law  and  the  1970  Law  under 
investigation  are  integrally  linked. 

Fabfer  and  Sidmar  also  ar^e  that  the 
Department  should  treat  the  overall 
program  represented  by  the  1970  and 
July  17, 1959  Law  as  a  "tiered”  program 
and  countervail  1970  Law  cash  grants 
only  by  the  difference  between  what 
was  received  and  what  Fabfer  and 
Sidmar  could  have  received  under  the 
1959  Law. 

DOC  Position:  The  discussion  of 
integral  linkage  in  section  355.43(b)(6) 
of  the  Proposed  Regulations  makes  it 
clear  that  the  test  for  integral  linkage 
applies  only  when  we  are  attempting  to 
m^e  a  specificity  determination  for 
programs,  which  when  considered  on 
their  own  might  be  specific,  but,  when 
taken  together,  might  be  foimd  non¬ 
specific.  Before  considering  programs 
jointly  for  purposes  of  our  specificity 
test,  we  must  determine  them  to  be 
integrally  linked. 

We  have  foimd  the  1970  Law  to  bo 
specific  because  benefits  under  the  law 
are  restricted  to  firms  located  in  certain 
regions.  Linking  the  1970  Law  with 
another  law  or  program  for  purposes  of 
determining  its  specificity  is 
inappropriate  because  the  law  will 
always  remain  regionally  specific. 
Therefore,  the  question  of  linkage  does 
not  apply  here. 

Instead,  we  had  to  determine  how  to 
treat  countervailable  benefits  under  the 
1970  Law  in  view  of  the  existence  of  the 
1959  economic  expansion  law.  This  law 
(1959)  is  generally  available  and  was 
found  to  be  not  countervailable  in  the 
1982  case.  Based  on  all  of  the  relevant 
evidence  on  the  record  concerning  these 
two  laws,  we  have  concluded  that  firms 
qualifying  for  benefits  under  the  1970 
Law  would  also  qualify  for  benefits 
under  the  1959  Law.  llie  only 
difierence  would  be  a  somewhat  lower 


benefit  level  under  the  1959  Law. 
Therefore,  we  have  determined  to 
countervail  benefits  under  the  1970  Law 
only  to  the  extent  that  they  exceed 
benefits  available  under  the  1959  Law. 
This  approach  is  in  accordance  with  our 
treatment  of  programs  with  tiered  levels 
of  benefits  in  Granite  from  Italy. 

Conunent  8:  Fabfer  argues  that  the 
amount  of  cash  grants  it  received  under 
the  1970  Law  should  be  reduced  by  the 
amount  of  taxes  Fabfer  paid  on  them. 
Fabfer  argues  that  it  has  always  been 
taxed  on  grants  received  over  the  life  of 
the  investment,  proportionally  to  the 
amortization  of  ^e  investment. 

Petitioners  argue  that  the  Department 
may  not  offset  l^nefits  received  under 
the  1970  Law  by  secondary  tax  effects. 
The  Department’s  Proposed  Regulations, 
Department  practice,  and  the  statute 
clearly  provide  that  the  Department  will 
not  subtract  from  a  benefit  the 
secondary  tax  consequence  of  its 
receipt. 

DOC  Position:  We  acknowledge  that 
assets  purchased  in  part  with  cash 
grants  under  the  1970  Law  must  be 
depreciated  for  tax  purposes  based  on 
the  asset  value  less  the  cash  grant 
amount.  As  a  result,  the  cash  grants 
have  the  effect  of  reducing  deductions 
for  depreciation  and,  hence,  higher 
taxes.  Nevertheless,  the  Department’s 
longstanding  practice  is  to  disregard  the 
secondary  tax  effects  on  subsidies. 
Therefore,  we  did  not  make  the 
revested  adjustment. 

Comment  9:  Petitioners  argue  that 
where  Fabfer  has  not  specified  the  years 
in  which  they  received  portions  of 
capital  grants  and  interest  rebates  under 
the  1970  Law,  the  Department  should 
assume  that  the  benefits  were  received 
in  the  most  recent  year  indicated. 

Fabfer  argues  that  at  verification  it 
established  the  dates  it  received  of  most 
grants.  Also,  Fabfer  showed  that  the 
particular  grants  raised  by  petitioners 
were  to  be  disbursed  in  t^e  equal 
annual  installments.  However,  Fabfer  is 
not  required  to  retain  ledger  and  bank 
receipt  details  for  more  than  ten  years. 
Thus,  even  though  Fabfer  was  fully 
cooperative  in  the  verification,  it  was 
unable  to  show  the  actual  dates  on 
which  it  received  certain  payments. 
However,  since  the  contracts  specified 
three  equal  annual  payments,  ^ere  is  no 
basis  to  assume  that  Fabfer  received  a 
sii^le  payment  in  the  most  recent  year. 

DOC  Position:  We  disagree  with 
petitioners.  We  found  at  verification 
from  both  government  and  company 
sources  that  cash  grants  were  typically 
awarded  in  equal  annual  installments 
over  a  three-year  period.  For  grants 
received  within  the  past  ten  years, 
Fabfer  was  able  to  document  that  its 


grants  had  been  received  in  such  a 
manner.  For  these  reasons,  it  is 
reasonable  to  assume  the  older  grants 
were  also  received  in  three  equal  annual 
installments. 

Comment  10:  Petitioners  claim  that 
interest  subsidies  (e.g.,  those  provided 
to  Clabecq  under  the  Gandois  Plan)  and 
loans  granted  under  the  1959  Law, 
which  is  otherwise  generally  available, 
are  countervailable  when  granted  to 
steel  companies  under  government 
plans  to  restructure  the  steel  industry, 
such  as  the  Claes  and  Gandois  Plans. 
These  plans  are  selectively  targeted  to 
steel.  ’That  the  GOB  may  have  availed 
itself  of  its  authority  under  the  allegedly 
generally  available  1959  Law  to 
implement  selective  programs  should 
not  negate  a  finding  of 
countervailability. 

Clabecq  claims  that  just  because  the 
Claes  Plan  was  also  in  effect  it  should 
not  change  the  legal  character  of  the 
1959  Law  or  its  general  availability. 

Plus,  the  Department  must  have  known 
at  the  time  of  its  1982  determination 
that  the  Claes  Plan  was  in  effect. 

DOC  Position:  Although  the  1959  Law 
was  found  to  be  generally  available  in 
the  1982  investigations,  it  was 
considered  on  its  own  merits  and  not  in 
connection  with  other  programs  or 
plans.  In  these  investigations,  however, 
we  have  expressly  considered  the 
specific  nature  of  the  benefits  provided 
under  these  restructuring  plans  and  we 
have  concluded  that  where  1959  Law 
benefits  were  selectively  targeted  using 
one  of  the  specific  restructuring  plans, 
those  benefits  are  countervailable. 
However,  we  also  note  that  we  found  no 
evidence  that  Interest  Rate  Subsidies 
under  the  1959  Law  were  given  subject 
to  the  Gandois  Plan  as  alleged  by 
Petitioners. 

Comment  11:  Petitioners  assert  that 
the  Department  should  countervail 
benefits  provided  under  the  program  for 
reimbursement  of  training  costs.  First, 
firms  in  some  regions  receive  higher 
levels  of  benefits  than  firms  in  other 
regions.  Moreover,  certain  regions 
receive  a  disproportionately  large  share 
of  benefits.  In  petitioners’  view,  this 
renders  the  program  a  regional  program. 

Sidmar  claims  that  if  a  program  is 
received  in  all  regions,  it  is  not  specific, 
regardless  of  disproportionality  among 
regions.  The  Department  standard  for  a 
program  not  to  be  regionally  specific  is 
simply  that  benefits  be  available  at  least 
at  a  minimal  level  in  all  of  the  regions 
under  consideration.  Workers  in  all 
regions  of  Belgium  have  received 
training  reimbursements.  Therefore,  the 
program  is  not  regionally  specific. 

DOC  Position:  Benefits  provided 
imder  the  program  for  reimbursement  of 
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worker  training  costs  are  provided  in  all 
rerions  of  Be^uxn.  However,  the  level 
of  oenefits  ^Sen  among  the  legtcms. 
Tlierefore.  we  have  countervailed  the 
difference  between  the  non-specific 
level  of  benefits  and  the  level  of  benefits 
received  by  the  respondent  companies. 

Comment  12:  Petitioners  argue  that 
the  Department  correctly  determined 
the  steel  industry  to  be  the  dmninant 
user  of  the  Ecological  Incentives 
program,  receiving  nearly  40  percent  of 
the  benefits.  They  note  that  the  Belgium 
steel  ind\istry‘s  use  of  this  program  was 
disproportionate  to  its  share  of 
Bel^um’s  gross  domestic  product. 

DOC  Position:  We  agree  that  the 
Ecological  Incentives  Program  is 
countervailable.  The  Department’s  basis 
for  the  decision,  however,  is  different 
iPan  that  of  petitioners.  We  verified  that 
only  eight  industries  received  benefits 
under  this  program.  We  have 
determined  ei^t  users  to  be  too  few 
and,  therefore,  constitute  de  facto 
specificity. 

Comment  13:  Petitioners  note  that  the 
SNQ  loans  received  by  Fabf«r  in  1982 
and  1983  remain  outstanding.  These 
loans  are  on  terms  inconsistent  with 
commercial  considerations.  Thus, 

Fabfer  continues  to  benefit  in  the  POI 
from  the  below-market  interest  rate  on 
these  loans  even  though  the  GOB  is  no 
longer  paying  a  portion  of  the  interest 
costs.  Petitioners  suggest  that  the 
Department  should  calculate  a  rate  for 
this  benefit 

DOC  Position:  We  agree.  Because 
SNO  loans  were  found  to  be  specific 
during  these  vears,  we  have 
coimtervailed  them  to  the  extent  they 
were  inconsistent  with  commercial 
considerations. 

Comment  14:  Sidmar  amtends  that 
SNQ’s  annual  reports  indicate  that 
SNQ  provides  loans  to  a  vdde  variety  of 
industries  and  enterprises  and  groups  of 
industries  and  enterprises.  The  1988 
Annual  Report  shows  that  the  secondary 
sector,  which  is  composed  of  at  least 
eight  separate  industries  and  an 
unlmown  number  of  companies  within 
each  industry,  received  finm  83.2  to 
55.1  percent  of  tcrtal  SNQ  lending 
between  the  years  1975  and  1988.  The 
services  sector,  also  composed  of  \mtold 
numbers  of  companies,  received  from 
16.8  to  44.9  percent  during  the  same 
period. 

DOC PosiUon-.Vfe  agree  that  SNQ 
loans  have  been  made  to  many 
industries  in  the  Belgian  economy.  We 
found,  however,  that  the  steel  indtistry’s 
shares  of  these  loans  was 
di^roportionate  in  years  prior  to  1987. 

Comment  15:  Sidmar  argues  that  the 
distribution  of  SNQ  loans  does  not 
represent  a  situation  any  more 


disproportionate  than  that  set  forth 
before  the  Court  of  Appeals  for  the 
Federal  Qrcuit  in  PPG  Industries  v. 
United  States  978  F.2d  1232  (Fed.  Qr. 
1992}  [PPG  Industries  v.  United  States). 
In  that  case,  23  companies  received  60 
percent  of  the  FIOORCA  benefits 
granted  by  the  Government  of  Mexico. 
The  highest  percentage  of  SNQ  lending 
to  companies  engaged  in  the  production 
and  preliminary  processicm  of  metals 
occiured  in  1980,  at  29.2  percent. 

DOC  Position:  In  PPG  v.  U.S.,  the 
court  stated  that  "high  concentration  of 
beneficiaries  in  a  given  industry  must  be 
considered."  The  court  then  went  on  to 
decide  that  60  percent  of  the  benefits 
being  received  by  23  companies  "in 
varying  industries"  (emphasis  added) 
did  not  constitute  a  high  concentration 
in  any  one  industry.  In  contrast,  as 
described  above,  we  have  found,  in 
certain  years  a  high  concentration 
(approximately  13  to  29  percent)  of 
benefits  being  provided  to  one  ind\istiy 
(i.e.,  the  steel  industry).  Therefore,  we 
do  not  consider  the  facts  in  PPG  v.  U.S. 
to  be  analogous. 

Comment  16:  With  respect  to  SNQ 
loans,  Sidmar  and  Clabe^  claim  that 
the  Department  should  not  rely  on  the 
portion  given  to  production  and 
preliminary  processing  of  metals  sector 
in  determining  whether  these  loans 
have  been  given  disproportionately  to 
the  steel  sector.  This  is  W»use  the 
category  includes,  in  addition  to  the 
steel  industry,  the  zinc,  copper  and  lead 
industries  which  are  important  mineral 
resources  in  Belmum. 

In  addition.  Ciabecq  argues  that  the 
Department  omitted  statistics  for  a  large 
number  of  years  and  it  did  not  consider 
the  percentage  of  new  loans  opened,  by 
industrial  sector,  in  each  year  to 
evaluate  alleged  disproportionate 
benefits. 

DOC  Position:  Because  the  GOB  did 
not  provide  a  breakdown  of  SNQ  loans 
by  industry,  we  had  to  base  our 
specificity  detennination  on  the  sectoral 
breakdown  provided.  Similarly,  the 
GOB  did  not  provide  data  which  would 
allow  us  to  look  at  year-by-year  shares 
or  new  loans  issued  as  opposed  to 
amounts  outstanding. 

Comment  1 7:  Petitioners  argue  that 
the  Belgian  steel  industry’s  use  of  the 
SNQ  program  was  disproportionate 
when  compared  to  the  steel  industry’s 
share  of  Belgium’s  gross  domestic 
product.  For  example,  in  1988  the  steel 
industry  accoimtea  fm  only  4.04 
percent  of  gross  domestic  product,  yet 
the  steel  industry  received  22.6  percent 
of  the  new  SNQ  loans  provided  in  that 
year. 

Ciabecq  argues  that  the  loan 
percental  to  the  steel  industry  are 


consistent  with  the  size  of  the  Belgian 
steel  industry  vis-a-vis  the  Belgian 
economy. 

DOC  Position:  We  based  our 
specificity  determinaticm  on  the  fact 
that  the  steel  industry  received  a 
disproportionate  share  of  SNQ  loans 
compared  to  other  users  of  the  program. 
Therefore,  we  did  not  need  to  addr^ 
the  question  of  whether  the  steel 
industry’s  share  of  SNQ  loans  was 
excessive  with  respect  to  its  share  of 
GNP. 

Comment  18:  Qabecq  and  Sidmar 
contend  that  it  is  well-established  that 
the  GOB  ownership  of  50  percent  of  the 
stock  in  SNQ  does  not  nu^e  SNQ  loans 
countOTvailable  (see.  Granite  Products 
from  Italy  53  FR  27197,  27205  (1988)). 
Clabeco  argues  that  SNQ  loans  are 
generally  available  and  should  not  be 
countervailed.  They  argue  that 
according  to  its  Proposed  Regulations, 
the  Department  cannot  limit  its 
consideration  to  only  one  of  the  four 
factors.  They  also  note  that  according 
C^ertain  Softwood  Lumber  Products  ^m 
Canada  (“Softwood  Lumber’’),  57  FR 
22570,  22582-3  (1992),  the  Department 
considers  na  one  factor  dispositive. 

DOC  Position:  We  agree  mat 
government  ownership  in  SNQ  does 
not,  in  and  of  itself,  render  SNQ  loans 
countervailable.  Regarding  Clabecq’s 
comment  concerning  the  specificity  test, 
the  Department’s  interpretation  of  the 
Proposed  Regulations  is  that  it  will 
consider  all  relevant  factors  before 
concluding  that  a  program  is  non¬ 
specific.  However,  in  Softwood  Liunber 
and  other  cases,  the  Department  has 
noted  clearly  that  a  fining  of  specificity 
may  be  based  upon  the  presence  of  a 
siimle  factor. 

Comment  19:  Qabecq  argues  that,  as 
previously  fotind  by  the  Department. 
SNQ  loans  are  made  on  terms 
consistent  with  commercial 
considerations.  For  instance,  Qabecq 
notes  that  in  Industrial  Phosphoric  Acid 
from  Belgium,  52  FR  25443,  25444 
(1987),  the  Department  refused  to 
countervail  SNQ  credits  because  they 
were  not  on  terms  inconsistent  with 
commercial  considerations. 
Additionally,  the  current  case  is  unlike 
the  1982  steel  investigations  in  that  the 
interest  rates  charged  to  steel  companies 
are  not  lower  than  rates  charged  to  other 
customers. 

DOC  Position:  As  discussed  in  our 
program  write-up,  we  have  found  that 
SNQ  loans  are  provided  on  terms 
inconsistent  with  commercial 
considerations. 

Comment  20:  Ciabecq  and  Sidmar 
argue  that  the  Department  should 
recognize  that  in  order  to  receive  SNQ 
loans,  these  companies  were  required  to 
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pay  substantial  loan  and  guarantee  fees. 
They  state  that  U.S.  countervailing  duty 
law  provides  an  offset  for  moneys  paid 
in  oraer  to  qualify  for  receipt  of  a 
benefit.  The  Department  verified  that 
Sidmar  paid  guarantee  fees  on  its  SNQ 
loans  and  a  reservation  provision  on  one 
of  those  loans. 

DOC  Position:  For  the  specific  loans 
where  we  have  information  on  loan  and 
guarantee  fees,  we  have  compared  the 
cost  of  the  guaranteed  loan,  including 
the  cost  of  ^arantee  fee.  with  the  cost 
of  the  bend^ark  loan,  not  including  a 
guarantee  fee.  This  is  because 
commercial  loans  are  not  normally 
aranteed.  Therefore,  where  these  fees 
ve  been  included  in  calculations,  they 
have  not  been  treated  as  an  offset  per  se. 

Comment  21:  Clabecq  contends  that  if 
the  Department  determines  that  SNQ 
loans  would  be  countervailed,  the 
Department  needs  to  revise  its 
calculations  to  reflect  all  interest  paid 
by  Clabecq. 

DOC  Position:  We  have  treated  each  of 
the  loans  in  question  as  variable  rate 
loans  and  we  have  accoimted  fully  for 
the  interest  paid  by  Clabecq  on  these 
loans. 

Comment  22:  With  regard  to  its  “S- 
6"  loan.  Qabecq  states  ^at  use  of  a 
1980-1982  bencWark  does  not 
accurately  measure  the  benefit  in  1990/ 
1991,  given  that  the  company  only 
started  drawing  down  the  loan  in  1983 
and  interest  rate  revisions  occurred 
substantially  later.  Because  of  this,  the 
Department  should  use  a  later 
benchmark  reflective  of  these 
developments.  Sidmar  makes  a  similar 
claim. 

DOC  Position:  Because  the  S-6  loan 
was  a  variable-rate  loan,  we  used  our 
variable-rate  loan  methodology  for  this 
loan.  Lacking  a  variable  rate  benchmark, 
we  used  a  long-term  fixed-rate 
benchmark  as  of  the  last  renegotiation 
date  imder  the  variable-rate  loan 
agreement.  In  choosing  a  long-term 
benchmark,  we  assume  that  if  the 
company  had  not  received  a  variable 
rate  loan,  it  would  have  received  a 
fixed-rate  loan. 

Comment  23:  With  respect  to  the 
SNQ  loan  program,  Sidmar  contends 
that  even  if  the  loans  were  specific  and 
inconsistent  with  commercial 
considerations,  the  Department’s 
calculation  of  the  countervailable 
benefit  is  flawed,  because  the 
Department  did  not  account  for  the 
variable-rate  nahue  of  Sidmar’s  loans. 

In  past  cases  where  the  Department 
did  not  have  a  long-term  variable  rate 
benchmark  against  which  to  measure 
any  subsidy,  the  Department  has  treated 
variable-rate  loans  as  a  series  of  short¬ 
term  loans,  and  applied  a  short-term 


benchmark  from  the  POI  (see.  Final 
Determination  of  Certain  Fresh  Atlantic 
Groundfish  from  Canada;  51  FR 10041 
(1986)  and  Final  Determination  of  Oil 
Coimtry  Tubular  Goods  from  Spain;  49 
FR  47060, 47062  (1984)).  Alternatively, 
Sidmar  argues  that  because  it 
renegotiates  the  rates  on  these  loans 
peri^cally,  the  Department  should 
take  its  benchmark  from  the  year  of  the 
renegotiation  (see.  Final  Adi^istrative 
Review  of  Certain  Carbon  Steel  Products 
from  Sweden;  57  FR  1452, 1454  (1992). 

DOC  Position:  According  to  the 
hierarchy  in  our  Proposed  Regulations 
for  variable  rate  loans,  when  we  do  not 
have  variable-rate  benchmarks  we  go  to 
fixed-rate  benchmarks.  For  purposes  of 
these  calculations,  we  used  a  long-term 
fixed-rate  benchmark  as  of  the  last 
renegotiation  date  imder  the  variable- 
rate  loan  agreement. 

Comment  24:  Petitioners  note  that 
Belfin  was  created  pursuant  to  the  Claes 
Plan  specifically  for  the  piirpose  of 
raising  money  in  the  international 
market  to  aid  in  the  restructuring  of  the 
steel  industry.  Thus,  the  loans  were  de 
jure  specific.  In  addition,  the  steel 
industry  was  the  dominant  user  of 
Belfin  loans.  Also,  the  loans  were  at 
favorable  rates,  because  Belfin  borrowed 
on  international  markets  with  the  GOB’s 
guarantee,  and  then  passed  on  the 
favorable  rates  to  steel  companies. 
Finally,  Belfin  loans  were  made  to 
Cockerill  and  Clabecq  during  years 
when  the  firms  were  uncreditworthy. 
Thus,  the  Department  should 
countervail  the  Belfin  loans  in  question 
as  loans  to  uncreditworthy  companies. 

Clabecq  argues  that  Belfin  loans 
should  not  be  countervailed.  Clabecq 
argues  that  the  Department  did  not 
analyze  each  of  the  specificity  factors 
for  this  program.  Qabecq  claims  that  the 
GOB  did  not  (i)  limit  the  availability  of 
Belfin  loans,  (ii)  the  Department  made 
no  specific  ^ding  of  dominant  use  or 
disproportionality,  and  (iii)  Belfin  funds 
are  not  government  funds  but  are  funds 
raised  on  international  money  markets. 

DOC  Position:  Because  Belfin  loans 
were  granted  to  steel  companies  under 
the  Qaes  Plan,  we  have  found  them  to 
be  de  jure  specific  and  have 
coimtervailed  them  to  the  extent  that 
they  were  provided  on  terms 
inconsistent  with  commercial 
considerations.  Because  we  have  found 
them  to  be  de  jure  specific  we  do  not 
need  to  addre^  de  facto  specificity 
considerations. 

Comment  25:  If  the  Department 
decides  to  countervail  Belfin  loans,  it 
must  recognize  the  full  amount  of 
interest  paid  by  Qabecq.  In  the 
preliminary,  such  amoimts  were 
substantially  understated.  Finally, 


Qabecq  should  be  credited  for  loan 
^arantee  fees  it  paid  to  receive  Belfin 
loans.  These  fees  must  be  paid  annually 
in  order  to  qualify  for  receipt  of  Belfin 
loans. 

DOC  Position:  In  our  calculations,  we 
have  included  the  loan  guarantee  fees 
since  they  must  be  paid  annually  to 
qualify  for  loan  receipt.  In  addition,  we 
^ve  included  the  verified  interest 
payments  in  oiir  calculations. 

Comment  26:  Petitioners  allege  that  a 
subsidy  arose  when  the  GOB  agencies, 
SNSN  and  SNI,  sold  their  shares  in 
Sidinvest  to  Sidarfin,  a  wholly-owned 
subsidiary  of  Sidmar,  at  a  deflated  price. 
Sidarfin,  in  turn,  passed  these  benefits 
to  Sidmu,  through  the  payment  of 
extraordinary  dividends  from  1988 
through  1991.  The  portion  of  the 
dividends  coiisidei^  extraordinary,  i.e., 
the  excess  over  the  historical  average 
level  of  dividends,  should  be  treat^  as 
non-rectirring  grants  to  Sidmar. 

subsidy  to  Sidinvest  cannot  ^ 
attributed  to  the  production  of  steel. 
Sidinvest  did  not  invest  in  Sidmar  and 
Sidinvest  had  no  direct  financial 
transactions  with  Sidmar  during  the 
POI.  Moreover,  any  improvement  in  the 
Group’s  financial  position  potentially 
caus^  by  cancellation  of  outstanding 
CRAs  in  1988  would  not  be  apparent  to 
an  investor  because  the  Group’s  results 
were  not  consolidated  until  1991. 

Sidmar  also  objects  to  petitioners’ 
claim  that  benefits  were  passed  through 
to  Sidmar  via  extraordinary  dividends. 
First,  dividends  are  paid  from  income 
and  there  is  no  evidence  that  Sidarfin’s 
income  was  affected  by  its  purchase  or 
sale  of  Sidinvest  shares.  Serand,  the 
alleged  extraordniary  dividends  were 
for  fiscal  years  prior  to  1988,  although 
paid  after  that  time.  Finally,  Sidarfin’s 
dividends  arise  from  many  sources  and 
there  is  no  evidence  to  support 
petitioners’  claim  that  the  extraordinary 
amounts  came  from  Sidarfin’s  holdings 
in  Sidinvest. 

Finally,  Sidmar  claims  there  was  no 
subsidy  to  pass  through  to  Sidmar.  The 
CRAs  conferred  a  benefit  as  a  zero 
interest  rate  loan,  but  that  loan  was  not 
outstanding  during  the  POI.  Also,  there 
was  no  subsidy  arising  from  the  sale  of 
SNSN’s  and  SNI’s  shares  to  Sidarfin,  as 
the  price  represented  the  present  value 
of  the  outstanding  CRAs  at  the  time  of 
the  transaction. 

DOC  Position:  We  disagree  with 
Sidmar  that  potential  benefits  arising 
from  the  CRAs  and  the  subsequent 
transactions  involving  them  cannot  be 
attributed  to  steel  prc^uction.  Sidinvest 
was  set  up  as  an  “investment”  joint 
venture,  i.e.,  it  would  not  itself  engage 
in  production  of  any  products.  Instead. 
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it  would  use  the  funds  it  received  to 
invest  in  unspecified  projects.  The 
returns  from  these  project  would  go  to 
paying  off  the  CRAs  and  to  the  joint 
venture  partners. 

In  siUiations  such  as  this,  where  the 
government  provides  assistance  to  a 
non-producing  joint  venture  (or 
sub^diary)  and  where  there  are  no 
specific  conditions  on  how  m  where  the 
funds  should  be  invested,  it  is 
reasonable  to  conclude  that  the  subsidy 
benefits  the  participants  in  the  joint 
venture  rather  than  specific  investments 
funded  by  the  joint  venture.  In  our  view, 
subsidies  to  an  investment  joint  venture, 
with  no  conditions  on  the  use  of  the 
funds,  are  analogous  to  the  receipt  of 
“unti^”  subsidies.  The  Department’s 
practice  in  such  instances  is  to  allocate 
the  boi^t  over  the  total  sales  of  the 
redpimit  company. 

B^use  we  are  treating  these 
subsidies  as  untied  benefits  to  the 
Sidmar  (koup.  we  do  not  need  to 
address  the  comments  raised  by 
petitioners  and  respondents  regarding 
the  specific  transmittal  mechanian 
raised  in  the  briefr.  extraordinary 
dividends.  With  respect  to  the  i^es  of 
wh^her  there  is  a  subsidy  to  Sidlnvest 
and  the  amount  of  that  subsidy,  we 
disagree  with  Sidmar  that  the  benefit 
frmn  the  interest  free  CRAs  no  longer 
exists  during  the  POL  As  discussed  in 
the  Sidlnvest  section  of  the  notice,  we 
found  that  the  July  29. 1988.  agreements 
essentially  turned  the  CRAs  into  a  32 

{rear  interest  free  loan.  The  fact  that  the 
oan  was  repurdiased  by  Sidlnvest  does 
not  extinguish  the  benefit  from  that 
loan. 

Hie  other  arguments  put  forward  deal 
with  the  price  paid  by  ^darfin  for  the 
COB-owned  shares  in  Sidlnvest.  In  our 
analysis,  we  have  not  focused  on  that 
transaction  directly.  Instead,  we  have 
implicitly  assumed  that  the  price  paid 
for  the  Sidlnvest  shares  by  Sidarfin  and 
the  was  correct  However,  as  a 
consequence  of  this,  Sidlnvest  received 
a  subsidy  because  the  cash  the  GOB 
received  (m  July  29, 1988,  was  less  than 
the  amount  Sidlnvest  should  have  paid 
in  repurdiasing  its  32  year  interest  free 
loan.  Thus,  the  subsidy  was  assigned  to 
Sidlnvest.  rather  than  Sidarfin.  Given 
our  decision  to  allocate  these  benefits 
over  the  entire  Sidmar  Group,  the 
assignment  of  benefits  to  Si^vest  or 
Sidarfin  should  not  matter. 

Comment  27:  Petitioners  atme  that 
loans  from  dabecqLease  are  de  fun 
specific,  because  ClabeoqLease  was 
established  to  provide  funds  exprMsly 
to  Qriieoq.  Altnough  the  loan  may  have 
been  at  commercial  rates,  it  was  on 
terms  inconsistent  with  cmumwcial 
considmaticms  because  Cldiecq  was 


uncreditworthy  and  had  little  access  to 
the  private  len^g  market  Therefore, 
the  Departmoit  should  countervail  this 
loan. 

Clabecq  argues  that  in  the  preliminary 
determinations,  the  Department  found 
that  the  Clabec^Lease  loan  made  by 
Forge  Finance  S.A.  to  Clabecq  was 
countervailable.  However,  in  calculating 
the  benefit  from  this  loan,  the 
Department  used  the  grant  equivalent 
for  1992  rather  than  for  1991.  The 
erroneous  use  of  1992  considwably 
overstated  the  benefit.  The  Department 
should  use  the  grant  equivalent  f^ 

1991,  the  POl  for  this  investigation. 
Finally,  Qabecq  argues  that  it  should  be 
creditM  with  all  interest  paid  on  this 
loan. 

DOC  Position:  For  the  reasons  cited  in 
petitioners’  comment,  we  have  foiind 
the  ClabecqLease  loan  to  Clabecq  to  be 
de  fun  specific  and  we  have 
countervailed  the  loan  to  the  extent  that 
its  terms  were  mme  favorable  than  the 
terms  on  benchmark  financing,  adjusted 
to  take  into  account  Clabecq’s 
uncreditworthiness  at  the  time  the  loan 
was  negotiated. 

We  agree  with  Clabecq  that  we 
erroneously  used  the  1992  grant 
equivalent  in  calculating  the  subsidy 
amount  for  this  loan  in  the  prelimiiiary 
determinations.  For  our  fin^ 
determinations,  we  have  used  the  1991 
grant  equivalmiL  Finally,  as  Clabecq  has 
requested,  we  included  all  verified 
interest  payments  in  our  calculations. 

Comment  28:  Petitioners  argue  that 
the  income  tax  exemption  on  capital 
grants  received  under  the  1970  ^w 
should  be  treated  as  a  nmuecurring 
grant  because  it  is  a  one-time  benefit 
and  applies  only  to  the  tax  yeat  in 
which  the  grant  was  receiv^.  Also,  ki 
view  of  the  EC  State  Aids  Code, 
companies  could  not  expect  the 
program  to  continue  after  1985. 

DOC  Position:  We  disagree  that  we 
should  treat  this  exemption  as 
nonrecurring.  The  Department’s 
longstanding  practice  is  to  treat  income 
tax  reductions  or  exemptions  as  benefits 
occurring  entirely  within  the  relevant 
tax  year.  Because  income  tax  returns 
and  payments  are  filed  on  a  yearly  basis, 
we  have  typically  recognized  income 
tax  savings  to  be  realized  cm  a  yearly 
basis  as  well. 

Comment  29:  Petitioners  note  that 
under  the  1970  Law,  companies  located 
in  development  zones  may  depreciate 
plant  and  eqiiipment  at  twice  the 
normal  linear  rate  for  a  maximum  of 
three  successive  fiscxil  periods.  This 
benefit  is  limited  to  sp^fic  regicms  and 
is  countervailable.  In  additicm.  the 
benefit  is  nonrecurring  because  it  is 
limited  to  three  successive  tax  years 


foUonving  the  pcirtdiase  of  the  asset 
Further,  the  companies  (X)uld  not  have 
expected  the  program  to  remain  in  effect 
after  1985  berause  the  EC  State  Aids 
Cfode  prohibited  capital  grants  after  this 
year.  Thus,  the  Department  should 
coimtervail  the  benefit  as  a  nonrecxirring 
grant. 

DOC  Position:  For  the  reasons 
explained  above,  tax  benefits  are 
allocated  to  the  year  in  which  the  tax 
return  is  filed. 

Comment  30:  Petitioners  cdaim  that 
the  Department  must  countervail  the 
benefit  from  accelerated  deprecdaticm  in 
the  first  year  that  the  benefit  is  claimed. 

It  would  be  administratively 
burdensome  to  trace  carryforward 
deductions  to  the  year  of  ultimate  use. 
Furthermore,  the  Department  should  not 
allow  respondents  to  select  which 
specific  deductions  to  allocate  to  what 
year;  otherwise  respondents  will  pick 
and  choose  the  year  in  which  to  be 
coimtervailed. 

DOC  Position:  Because  Sidmar’s 
related  service  center’s  income  tax 
return  had  separate  line  items  which 
clearly  show^  the  amoimt  of  dividend 
deduction  and  the  deduction  for  losses 
carried  forward,  we  knew  precisely 
which  deductions  the  company  h^ 
used.  Therefore,  it  was  clear  that 
accelerated  depreciation  was  not  used. 

Comment  31 :  Sidmar  claims  that  the 
real  estate  tax  exemption  is  also 
available  under  the  July  17, 1959  Law. 
Therefore,  this  exemption  should  not  be 
foimd  to  be  specific. 

DOC  Position:  We  disagree.  At 
verification,  we  confirm^  that 
accelerated  depreciation  is  available 
only  under  the  1970  Law. 

Comment  32:  Petitioners  claim  that 
neither  Cockerill  nor  Fabfer  respcmded 
to  the  Department’s  questionnaire  with 
respect  to  EC  programs.  Therefore,  the 
Department  should  apply  BIA  to  these 
companies  for  these  programs. 

Fabfer  contends  that  p^tioners’ 
claim  with  respect  to  Fabfer  is  inctOTect 
In  its  deficiency  questionnaire  response, 
Fabfer  stated  that  it  had  never  received 
benefits  under  the  EC  programs. 

Fiirther,  the  EC  verification  rep<nt  states 
that  none  of  the  companies  under 
investigation  had  Article  56  conversion 
loans  or  loan  guarantees,  European 
Investment  Bwk  loans  or  guarantees,  or 
New  Community  Instrument  Loans, 
outstanding  during  the  POL  Finally,  the 
Department  found  no  evidence  of 
assistance  under  the  ECSC 
Redeployment  Aid  or  ERDF  programs  in 
Fabfer’s  worksheet  of  annual  reports. 

DOC  Position:  We  agree  with  Fat^. 
Fabfer  responded  and  we  verified  that  it 
did  not  receive  benefits  under  any  of  the 
programs  under  investigation. 
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Tlierefore,  we  have  not  applied  a  BIA 
rate  to  Fabfer.  However,  as  noted  above 
in  this  notice,  because  Cockerill  did  not 
respruid  to  our  questionnaire,  we  are 
applying  BIA  to  this  omipany. 

Comment  33:  Petitioners  argue  that  19 
use  1671(a).  dealing  with  suteidies 
discovered  in  the  course  of  the 
investigatimi,  requires  the  Department 
to  countervail  the  “water  purification 
subsidies”  received  by  Sidmar  based  on 
BIA.  Moreover,  using  the  Department’s 
traditional  analysis,  the  bmiefit  is  non- 
reouring. 

Sidmar  exmtends  that  the  Department 
cannot  find  that  the  grants  Sidmar 
received  for  water  treatment  provided 
countervailable  subsidies.  According  to 
Article  2  of  the  GATT  Subsidies  Code, 
“Countervailing  duties  may  only  be 
imposed  pursuant  to  investigations 
initiated  and  conducted  in  accordance 
with  provisions  of  the  Article.”  Sidmar 
argues  that  the  Department  has  not 
initiated  investigations  (m  these  grants 
and  it  did  not  request  any  information 
horn  Sidmar  concerning  these  grants. 

Sidmar  claims  that  it  complied  fiilly 
with  the  Department’s  requests  for 
information  on  investigated  programs. 
However,  the  record  indicates  that  the 
Department  was  not  investigating  these 
t^qras  of  grants.  These  grants  existed 
prior  to  the  1982  investigations  and 
were  expresslv  found  not 
coimtervailable  at  that  time.  Moreover, 
the  Department  has  no  new  evidence 
indicating  that  the  1982  determination 
was  incorrect  and.  therefore,  has  no 
basis  to  overturn  its  prior  determination 
(see,  Initiation  of  Certain  Softwood 
Lumber  Products  from  Canada;  51 FR 
21204,  21205  (1986)). 

Sidmar  further  contends  there  is 
substantial  evidence  on  the  record  that 
these  water  purification  grants  were  not 
part  of  the  same  “Ecological  Incentives” 
program  which  provided  benefits  to 
Fabfer  and  Clab^.  Sidmar  received 
pants;  Fabfer  and  Qabecq  received 
loans  which  were  later  assumed  by  the 
GOB.  Second,  the  GOB  response 
indicates  that,  of  the  comp^es  under 
investigation,  only  Fabfer  and  Clabecq 
received  benefits.  Third,  the  Department 
verified  that  the  investigated  Ecological 
Incentives  program  was  terminated  in 
1981.  However.  Sidmar  received  water 
purification  grants  through  1983. 

To  find  these  grants  to  provide  a 
coimtervailable  subsidy  to  Sidmar  this 
late  in  these  investigations  would  deny 
Sidmar  its  ri^t  to  present  its  views 
fully  and  to  demonstrate  that  there  is  no 
countervailable  subsidy.  Sidmar  was  not 
given  notice  of  the  discovery  of  this 
subsidy  practice  during  the 
investigation,  as  requi^  under  19  CFR 
355.39(c).  As  a  result,  Sidmar  has  not 


been  given  the  opp<vtunity  to  address 
this  issue. 

DOC  Position:  We  have  treated  the 
water  purification  subsidies  as 
coimtervailable.  We  agree  with 

required  to  countervaifsi^l^^es 
discovered  during  the  course  of  an 
investigation.  Fu^er,  section  355.39  of 
the  Department’s  regulations  allows  for 
consideration  of  suteidy  practices  not 
necessarily  initiated  upon.  Finally,  in 
this  case  we  have  verified  the  exact 
benefits  received  under  the  program. 

Sidmar  contends  that  acewding  to 
Article  2  of  the  Subsidies  Code, 
“Countervailing  duties  may  only  be 
imposed  pursuant  to  investigations 
initiated  and  conducted  in  accordance 
with  provisions  of  the  Article.”  It  is  true 
that  we  did  not  include  Sidmar  vdien 
we  initiated  our  investigation  into  the 
Ecolodcal  Incentives  Program. 

Therefore,  no  questions  were  asked  of 
Sidmar.  However  at  verification  we 
discovered  Sidmar  had  received  water 
purification  subsidies.  At  that  point,  the 
Department  requested  further 
information  concerning  these  subsidies. 
We  consider  the  request  made  for 
information  at  verification  to  have 
provided  Sidmar  with  the  appropriate 
notification  as  required  by  our 
regulations.  Further,  Sidmar  was 
pi^ded  ample  opportunity  to  address 
this  issue  in  its  case  briefe. 

As  discussed  previously,  under  the 
Ecological  Incentives  program,  the  GOB 
assumed  the  debt  for  companies  with 
respect  to  water  treatment  projects. 
Altnough  Sidmar  regarded  its  water 
purification  subsidies  as  grants,  it  is  not 
unlikely  that  a  company  like  Sidmar 
would  treat  receipt  of  bienefits  undwr  the 
Ecological  Incentives  program  as  a  grant 
given  the  nature  of  the  program.  Second, 
even  though  the  GOB  response  indicates 
that,  of  the  companies  under 
investigation,  only  FaMer  and  Clabecq 
receiv^  benefits,  the  GOB  did  not 
schedule  a  meeting  with  Flemish 
officials  regarding  this  program.  Third, 
even  thou^  the  Ecological  Incentives 
program  was  terminated  in  1981,  we 
verified  that  many  companies  including 
Fabfer  had  outstanding  commitments 
which  were  incurred  ^r  1981.  We  also 
note  that  Sidmar  began  receiving  water 
purification  subsidies  before  1981. 
Finally,  the  program  found  not 
countervailable  in  the  1982 
investigations  was  referred  to  as 
“Environmental  Incentives”.  While  it 
appears  to  be  the  same  as  the  Ecological 
Incentives  program  investigated 
presmitly,  there  is  no  mention  of  a  water 
purification  program  in  the  1982  notice. 

Sidmar’s  argument  that  to  find  these 
grants  to  provide  a  countervailable 


subsidy  this  late  in  these  investigations 
would  deny  Sidmar  its  right  to  presmit 
its  views  fully  and  to  fully  demonstrate 
that  there  is  no  countervailable  subsidy 
is  inaccurate.  We  did  mve  Sidmar 
adequate  “notice”  of  me  discovny  of 

this  subsidy  practice  during  the  _ 

verification,  as  required  under  19  CFR 
355.39(c).  At  verification,  we  asked 
numerous  questions  about  the  nature  of 
these  sulwimes  and  their  relationship  to 
the  already-investigated  Ecological 
Incentives  program.  Further,  our 
discovery  of  these  “subsidies”  was 
detailed  in  the  Sidmar  verification 
report  Finally,  Sidmar  was  given 
adequate  opportunity  in  their  case  briefe 
to  argue  this  issue. 

Comment  34:  The  Govenunent  of 
Belgium  argues  that  the  Department’s 
decision  to  retiun  the  corrected  share  of 
industrial  output  and  other  statistical 
information  contained  in  the 
Government’s  February  11, 1993 
rabmission  is  a  somewhat  narrow 
interpretation  of  Section  355.31(a)(i)  of 
the  Ifepartment’s  regulations.  They  note 
that  the  original  statistical  information 
was  provided  to  the  Department  before 
the  verification  of  the  (fovemment  of 
Belgium’s  responses.  The  returned 
February  11, 1993  submission  is  simply 
a  correction  to  that  oris^al  submission. 

The  Government  of  Belgium  argues 
that  it  was  never  notified  in  writing,  of 
the  existence  of  a  deadline  to  file  “new" 
information  presented  during  the 
Department’s  verification.  The 
Government  states  that  it  was  first  aware 
of  the  written  memorandum  outlining 
this  deadline  on  February  11. 1993, 
when  petitioners’  counsel  attached  it  to 
a  submission  to  the  Department. 

Further,  the  Government  argues  that 
absence  of  written  notification  in  this 
case  most  likely  constitutes  an 
administrative  oreach  because  in  other 
cases,  such  as  the  concurrent 
countervailing  duty  investigation 
regarding  New  Zealand,  written 
notification  was  made.  The  Government 
of  Belgium  also  argues  that  given  the 
schedule  and  release  of  other 
information  in  these  investigations  it  is 
unfair  to  determine  that  because  the 
informatiem  was  filed  with  the 
Department  six  business  days  after  the 
end  of  the  Government  of  Belgium 
verification  it  has  to  be  rejected.  The 
GOB  notes  that  if  it  had  received  written 
notification,  it  would  have  filed  a 
revest  for  a  reasonable  extension. 

tlie  Government  of  Belgium  argues 
that  according  to  19  CFR  355.38(c)(2)  of 
the  Department’s  regulations,  “the  case 
brief  shall  separately  present  in  full  all 


Secretary’s  final  determination  of  final 
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results*  *  *.*' The  Government 
maintains  that  the  four  points  contained 
in  their  case  brief  submitted  on  April 

12. 1993,  are  arguments  that  continue  in 
the  Government  of  Belgium’s  view  to  be 
relevant  to  the  Department’s  final 
determinations  and  therefore  should  not 
be  rejected.  Returning  the  information 
included  in  the  case  brief  means  that  the 
Department  has  no  intention  of  taking 
into  account  arguments  that  continue  to 
be  relevant  for  &e  final  determinations. 

Further,  the  Government  points  out 
that  the  Department’s  decision  to  retiim 
the  information  is  inconsistent  with  the 
opinion  given  by  the  U.S.  Court  of 
International  Trade  in  the  case  of 
Omatube  Enterprise  Co.,  Ltd.  v.  United 
States  and  Hannibal  Industries,  Inc. 
(1993)  concerning  the  treatment  of  new 
information  contained  in  a  case  brief. 

DOC  Position:  With  respect  to  the 
return  of  the  corrected  industrial  share 
information,  our  regulations  at  19  CFR 
355.31(a)(i)  are  clear  regarding  time 
limits  for  submission  of  factual 
information.  Factual  information  shall 
be  submitted  not  later  than  the  day 
before  the  date  on  which  the  verification 
is  to  commence.  We  originally  asked  for 
this  information  in  a  December  9, 1992 
letter  to  the  GOB.  The  GOB  filed  this 
information  for  the  first  time  (on  a 
timely  basis)  on  January  13, 1993.  We 
began  verification  in  Belgium  on 
January  25, 1993.  Therefore,  the  last 
date  in  which  the  GOB  could  have 
.  submitted  "updated”  information  was 
Friday,  January  22, 1993.  However,  the 
information  was  received  on  February 

11. 1993.  We  also  note  that  the  (X)B  did 
not  even  bring  up  these  corrections  to 
the  Department  when  the  verification 
team  was  verifying  this  information  on 
the  first  day  of  verification — ^January  25, 
1993. 

The  GOB  is  arguing  that  it  has  never 
been  notified,  in  writing  of  the  existence 
of  a  deadline  to  file  "new”  information 
presented  during  the  Department’s 
verification.  However,  the  Department’s 
verification  team  verbally  made  it  clear 
to  GOB  officials  on  January  26, 1993 
(and  reminded  them  on  later  dates)  of 
the  two  day  deadline  to  file  new 
information  presented  during  the 
verification.  Written  notification  in  the 
verification  outline  would  not  have 
been  possible.  Unlike  the  case  in  New 
Zealand,  when  notification  was 
contained  in  the  verification  outline,  the 
Belgium  verification  had  begun  before 
the  internal  verification  guidance 
memorandum  from  the  Acting  Assistant 
Secretary  was  sent  to  analysts. 

Regarding  the  GOB’s  point  that  it  is 
unfair  to  return  the  submission,  we  note 
that  a  rationale  underlying  the  two  day 
deadline  is  to  give  all  parties  to  the 


proceeding  as  much  time  as  possible  to 
consider  information  previously  not  on 
the  record.  In  that  spirit  and  given  that 
we  did  verbally  inform  GOB  officials  at 
verification  of  the  deadline,  and  that  the 
policy  was  followed  in  the  other 
concurrent  steel  investigations,  it  would 
be  unfair  to  make  an  exception  to  the 
rule  for  the  GOB. 

We  further  note  that  in  our  April  15, 
1993  letter  in  which  we  returned  this 
information,  the  Department  explained 
that  the  exhibits  included  in  the  case 
brief  and  all  references  thereto  will  not 
be  considered.  Tbe  Department  did  not 
tell  the  GOB  that  it  would  be  unable  to 
set  forth  arguments  with  respect  to  the 
issues  related  to  the  untimely  exhibits. 
Returning  the  information  included  in 
the  case  brief  does  not  mean  that  the 
Department  intends  to  ignore  ar^ments 
that  continue  to  be  relevant  for  the  final 
determination. 

Finally,  the  GOB’s  reference  to  the 
United  States  Court  of  International 
Trade  decision  in  the  case  of  Omatube 
Enterprise  Co.,  Ltd.  v.  United  States  and 
Hannibal  Industries,  Inc.  (1993) 
concerning  the  treatment  of  new 
information  contained  in  a  case  brief 
actually  supports  the  Department’s 
actions  in  this  case.  In  Omatube,  the 
Court  ordered  the  Department  to  sever 
new  information  from  a  case  brief, 
exp\mge  it  from  the  record,  and  retain 
the  information  that  did  comply  with 
Commerce’s  instructions.  In  this  case, 
we  explained  to  the  GOB  in  the  April 
15, 1993  letter  that  the  exhibits  and  all 
references  thereto  will  not  be 
considered.  However,  the  rest  of  the 
brief  still  remains  on  the  record  of  these 
investigations. 

European  Community  ("EC")  Programs 
Interested  Party  Comments 

Coimsel  for  the  EC  and  petitioners 
submitted  the  following  comments  on 
EC  programs  \mder  investigation.  Our 
responses  to  the  following  comments 
also  apply  to  the  concurrent 
countervailing  duty  investigations  from 
France,  Germany,  Italy,  Spain  and  the 
United  Kingdom. 

Comment  1;  Petitioners  argue  that 
programs  financed  by  the  EC^ 
Operating  Budget  are  countervailable. 

As  the  Department  fovmd  in  the  1982 
steel  investigations,  budget-funded 
programs  are  coimtervailable  to  the 
extent  that  member  state  funds  are 
included  in  the  budget.  In  this  case,  the 
Department  found  that  member  state 
contributions  made  up  a  large  portion  of 
the  ECSC  Operating  Budget.  After  1985, 
even  though  a  significant  portion  of  the 
ECSC  operating  budget  was  funded 
through  levies,  it  also  appears  to  consist 
of  residual  member  contributions.  To 


the  extent  that  the  operating  budget  after 
1985  contained  funds  from  the 
extraordinary  receipts,  or  contained  net 
surplus  from  preceding  years  made  up 
of  member  state  contributions,  ECSC 
programs  financed  with  these  funds  are 
countervailable. 

DOC  Position:  We  verified  that 
member  state  contributions  were  made 
during  the  period  1978-1984. 

Consistent  with  our  finding  in  1982,  we 
are  treating  only  that  portion 
attributable  to  member  state 
contributions  as  coimtervailable. 

The  only  benefits  prior  to  1985  which 
continue  to  be  countervailable  are 
Article  54  interest  rebates.  In  order  to 
account  for  the  effect  of  member  state 
contributions  in  the  calculation  of 
Article  54  benefits,  we  calculated  the 
ratio  between  the  contribution  from 
member  states  and  the  ECSC’s  total 
available  funds  for  the  year,  and  then 
multiplied  this  ratio  by  the  rebate 
amount  to  calculate  the  subsidy. 

Petitioners  suggest  that  the  member 
state  contributions  from  1978-1984 
have  affected  post-1984  ECSC  budgets. 
However,  we  found  no  evidence  that 
"residual”  benefits  have  affected  later 
budgets.  Therefore,  we  have  not  taken 
this  further  adjustment  into  account  in 
our  calculations. 

Comment  2:  The  EC  argues  that  the 
Department  should  find  the  ESF  grant 
program  to  be  not  countervailable 
because  the  record  demonstrates  that 
aid  under  the  program  was  distributed 
throughout  the  community.  There  is  no 
evidence  on  the  record  showing  that 
ESF  funds  are  limited  to  a  region  in 
Italy,  the  only  country  where  this  issue 
is  pertinent.  Instead,  the  evidence  on 
the  record  shows  that  ESF  funds  were 
provided  in  northern,  central  and 
southern  Italy. 

More  generally,  the  EC  argues  that  any 
aid  provided  under  any  government’s 
assistance  programs  is  likely  in  practice 
to  be  used  within  some  geographic  area 
constituting  less  than  the  complete  land 
mass  of  a  country.  To  be 
countervailable,  the  availability  of  aid 
must  be  limited,  either  de  jure  or  de 
facto,  only  to  specific  regions.  If  aid 
which  is  generally  aveulable  is  not 
actually  used  in  every  part  of  a  country, 
this  does  not  mean  that  it  is  de  facto 
specific.  The  criterion  should  be  the 
availability  and  not  ex  post  facto 
microscopic  evaluation  of  the 
distribution  of  the  aid  within  the 
coun^. 

Petitioners  argue  that  the  EC’s 
specificity  analysis  relating  to  ESF  Aid 
fwdamentally  distorts  the  de  facto 
specificity  standard  provided  by 
Congress.  'The  EC’s  statement  that  ”[t]he 
criterion  should  be  the  availability  and 
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not  ex  post  facto  microscopic  evaluation 
of  the  distribution  of  the  aid  within  the 
country,"  is  clearly  at  odds  urith  the 
countervailing  duty  statute.  Petitioners 
state  that  the  EC  would  write  this  law 
off  the  books  by  inviting  the  Department 
to  look  only  at  the  nominal  avaiu  ibility 
of  the  funds.  The  statute,  however,  calls 
for  both  a  de  jure  and  if  necessary  a  de 
facto  analysis  of  a  prcwram’s  specificity. 
Properly  implementeiT  this  test  entails 
looking  at  actual  disbursement  of 
benefits  under  the  program  and  not  the 
availability  of  those  bmefits. 

DOC  Position:  We  found  at 
verification  that  the  ESP  is  primarily 
responsible  for  combating  long-term 
unemployment  and  facilitating 
employment  opportunities  for  younger 
workers.  Its  secondary  role  is  to  promote 
the  development  of  r^(ms  that  are  (1) 
lagging  bel^d,  (2)  affected  by  industrial 
decline,  and  (3)  located  in  rural  areas. 

We  note  that  EC  officials  confirmed  at 
verification  that  the  program  typically 
channels  resources  to  these  less- 
developed  regions. 

In  Italy,  we  verified  that  in  fact  ESF 
funds  were  channeled  to  certain  areas. 
Therefore,  because  under  its  primary 
and  secondary  objectives,  the  ESF  has 
channeled  resources  to  cmly  certain 
regions,  we  view  this  program  to  be 
limited  and.  therefore,  countervailable. 

Comment  3:  Petitioners  note  that  an 
additional  flow  of  member  state  funds 
into  the  ECSC  budget  has  taken  the  form 
of  aid  designated  for  "Social  Measures." 
This  aid,  in  many  cases,  operates  to 
relieve  steel  firms  of  legal  or  contractual 
obligations  to  redundant  workers.  Thus, 
to  the  extent  that  the  Social  Measiires 
,  make  funds  available  to  steel  producers 
on  terms  inconsistent  with  commercial 
considerations,  and  are  financed 
through  the  extraordinary  receipts  made 
up  of  member  state  contributions,  they 
are  coimtmvailable.  In  addition,  when 
provided  to  steel  workers  or  former  steel 
workers  in  a  manner  that  relieves  steel 
companies  of  their  legal  obligations,  aid 
disbursed  under  the  rubric  of  this 
program  is  coimtervailable. 

DOC  Position:  During  the  EC  and 
member  state  verifications,  we  found  no 
evidence  that  funds  under  the  heading 
"Social  Measures"  were  being  received 
by  any  investigated  company.  Thus,  we 
determine  that  no  additional  analysis  on 
the  nature  of  this  line  item  from  the  EC 
budget  is  required  for  purposes  of  these 
investigations. 

Verification:  In  accc^ance  with 
section  776(b)  of  the  Act.  we  verified  the 
information  used  in  making  our  final 
determinations.  We  follow^  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 


accounting  records,  and  examination  of 
original  source  docummits.  Our 
verificatiem  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
RMXirds  Unit  (room  B-4)99  of  the  Main 
Commerce  Buildii^. 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinatioDS,  we 
instructed  the  U.S.  Customs  Smvice  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  firem  Belgium 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7, 1992,  the  oate  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Registw. 
These  final  coimtervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinatiems 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisianal  measures 
cannot  be  impost  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidization  and 
injiiry.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspensimi  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehotise,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7. 1992,  and  April  6, 1993. 

We  will  reinstate  suspension  of 
liquidation  under  sectiem  703(d)  of  the 
A^  if  the  International  Trade 
Commission  (ITC)  issues  a  final 
affirmative  injury  determination,  and 
will  require  a  ca^  deposit  of  estimated 
coimtervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
below. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Rate — 1.12  percent 
Cockerill — 24.17  percent 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Rate — 1.03  percent 
Cockerill — 24.17  percent 
Certain  Cut-To-Len^  Carbon  Steel  Plate 
Country-Wide  Rate — 6.52  percent 
Cockerill — 24.17  pwcent 
Fabfei^-0.96  percent 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 


access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  vrill 
not  disclose  such  informatirm,  either 
publicly  at  under  an  administetive 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistuat 
Secretary  for  Investigations,  Import 
Administration. 

If  the  FTC  determines  that  material 
injury,  at  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  m 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If.  however,  the 
ITC  determines  that  such  injuiy  does 
exist,  ere  will  issue  countervailing  duty 
ordme,  directing  Customs  officers  to 
assess  countervailing  duties  cm  entries 
of  certain  steel  products  frtnn  Belgium. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  propriety 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d)  and  19  CFR 
355.20(a)(4). 

Dated;  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-15630  Filed  7-6-93;  8:45  am) 
BHJJNO  coos  xie-os-a 

[C-351-618) 

Rnai  Affirmative  Countervailing  Duly 
Detarminationa:  Certain  Steal  Producta 
From  Brazil 

AGENCY:  Import  Administration. 
Internationa  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9. 1993 . 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Pia  or  Laurel  Lynn,  Office  of 
Countervailing  Compliance,  U.S. 
Department  of  Conunerce,  romn  3099, 
14ffi  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone 
(202)  482-3961  or  482-1168, 
respectively. 

Final  Determinations 
The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
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are  being  provided  to  manuCacturers, 
producers,  or  exporters  in  Brazil  of 
certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determinations  (57  FR 
57806,  December  7, 1992)  the  following 
events  have  occurred.  On  December  22, 

1992,  we  issued  a  supplemental 
questionnaire  to  the  Government  of 
Brazil  (GOB).  On  January  12. 1993,  we 
receiv^  a  response  to  that 
questionnaire  from  the  respondents.  We 
conducted  verification  of  me  responses 
submitted  in  these  investigations  from 
January  27, 1993,  through  February  18, 

1993.  ^blic  hearings  were  held  on 
April  21. 1993,  regarding  case-specific 
issues,  and  on  May  5-6, 1993,  regarding 
general  issues  affecting  this  and  other 
certain  steel  investigations  from  various 
countries. 

On  March  8, 1993,  we  published  in 
the  Federal  Register  a  notice  postponing 
the  final  determinations  in  these 
investigations  in  accordance  with  the 
postponement  of  the  final 
determiimtions  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935). 

On  April  6, 1993,  we  terminated  the 
suspension  of  liquidation  of  all  entries 
of  the  subfect  merchandise  entered,  or 
withdrawn  for  consumption,  on  or  after 
that  date  (see  Suspension  of  Liquidation 
section,  below). 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
"classes  or  kinds"  of  merchandise,  as 
foimd  in  the  "Scope  Appendix"  to  the 
Final  Affirmative  Coimtervailing  Duty 
Determination:  Certain  Steel  Pr^ucts 
from  Austria:  (1)  Certain  hot-rolled 
carbon  steel  flat  products,  (2)  certain 
cold-rolled  carbon  steel  flat  products, 

(3)  certain  corrosion-resistant  carbon 
steel  flat  products,  (4)  certain  cut-to- 
length  cak>on  steel  plate. 

Injury  Test 

Because  Brazil  is  a  "country  under  the 
Agreement”  within  the  meaning  of 
s^on  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (TTC)  is 
required  to  determine  whether  imports 
of  the  certain  steel  products  from  Brazil 
materially  injure,  or  threaten  material 
injury  to,  U.S.  industries.  On  August  21, 
1992,  the  rrc  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 


material  injury  by  reason  of  imports 
fit)m  Brazil  of  the  subject  merchandise 
(57  FR  38064,  August  21. 1992). 

Respondents 

The  GOB  is  a  respondent  for  each 
class  or  kind  of  merchandise  subject  to 
these  investigations.  The  following  is  a 
list  of  respondent  companies  for  each 
class  or  kind  of  merchandise  subject  to 
these  investigations: 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products:  USIMINAS.  COSIPA,  CSN. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products:  USIMINAS,  COSIPA.  CSN. 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products:  CSN. 

Certain  Cut-To-Length  Carbon  Steel 
Plate:  USIMINAS.  COSIPA. 

Analysis  of  Programs 

Based  on  our  analysis  of  the  petition, 
the  responses  to  our  questionnaires, 
verification  and  comments  by  interested 
parties,  we  determine  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations,  and  in 
other  coimtervailing  duty  investigations 
of  certain  steel  products  from  various 
countries  were  not  case-specific  but 
rather  general  in  nature.  These 
included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Piepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  comments  submitted  by 
interested  parties  concerning  these 
issues,  in  Imth  the  general  issues  case 
and  r^uttal  briefs  as  well  as  the 
country-specific  briefs,  and  the 
Department’s  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  which  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  subsides  (the  period  of 
investigation  (POI))  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
years  of  USIMINAS.  COSIPA.  and  CSN. 

Calculation  of  Country-Wide  Rates 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  benefit  received  by  each  firm 


weighted  by  each  firm’s  share  oP 
exports,  separately,  for  each  class  or 
kind  of  merchandise,  to  the  United 
States.  The  rates  for  dl  programs  were 
then  summed  to  arrive  at  a  country¬ 
wide  rate  for  each  class  or  kind  of 
merchandise. 

Pursuant  to  section  355.20(d)  of  the 
Department’s  regulations  (19  Ci'R 
355.20(d)(1992)),  for  each  class  or  kind 
of  mer^andise,  we  compared  the  total 
ad  valorem  subsidy  received  by  each 
firm  to  the  country-wide  rate  for  all 
programs.  Only  one  company,  CSN,  is  a 
respondent  in  the  corrosion-resistant 
carbon  steel  flat  products  investigation. 

Its  rate,  therefore,  is  the  country-wide 
rate  for  corrosion-resistant  carbon  steel 
flat  products. 

Ot  the  three  respondent  companies  in 
the  hot-rolled  carbon  steel  flat  products 
investigation,  two  of  the  companies. 
USIMINAS  and  COSIPA,  have  rates  that 
are  significantly  different  than  the 
country-wide  rate  as  defined  in  section 
355.20(d)  of  the  Department’s 
regulations.  Therefore,  USIMINAS  and 
COSIPA  received  individual  company 
rates  for  this  class  or  kind  of 
merchandise.  For  the  remaining  firm, 
CSN,  we  recalculated  the  country-wide 
rate,  based  solely  on  the  benefits 
received  by  this  firm  for  this  class  or 
kind  of  merchandise.  ’This  is  the  rate 
that  will  be  applied  to  all  other 
manufacturers,  producers,  and 
exporters,  with  the  exception  of 
USIMINAS  and  COSIPA. 

For  the  cut-to-length  carbon  steel 
plate  investigation,  ^th  companies 
imder  investigation,  USIMINAS  and 
COSIPA.  were  significantly  different 
from  the  country-wide  rate.  Therefore, 
these  firms  received  individual 
company  rates  for  this  class  or  kind  of 
mer^andise.  Because  all  of  the  firms 
under  investigation  were  significantly 
different  from  the  country-wide  rate,  we 
are  applying  the  weighted-average  rate 
for  these  two  companies  to  all  other 
manufacturers,  producers,  and  exporters 
of  cut-to-length  carbon  steel  plate,  with 
the  exception  of  USIMINAS  and 
COSIPA. 

For  the  cold-rolled  carbon  steel  flat 
products  investigation,  all  three 
companies  under  investigation, 
USIMINAS,  CSN  and  COSIPA,  were 
significantly  different  from  the  country¬ 
wide  rate.  'Therefore,  these  firms 
received  individual  company  rates  for 
this  class  or  kind  of  merchandise. 
Because  all  of  the  firms  under 
investigation  were  significantly  different 
from  the  country-wide  rate,  we  are 
applying  the  weighted-average  rate  for 
these  th^  companies  to  all  other 
manufacturers,  producers,  and  exporters 
of  cold-rolled  c^on  steel  flat  prc^ucts. 
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with  the  exception  of  USIMINAS,  CSN 
and  CXDSIPA. 

Equityworthiness 

The  Department  considers  a  company 
equityworthy  if,  from  the  perspective  of 
a  reasonable  private  investor  examining 
the  firm  at  the  time  the  government 
equity  infusions  were  made,  the  firm 
showed  an  ability  to  generate  a 
reasonable  rate  of  retxim  within  a 
reasonable  period  of  time.  For  a  detailed 
explanation  of  the  standards  used  by  the 
Department  to  determine  whether  a 
company  is  equityworthy,  please  see  the 
Equity  section  of  the  Genei^  Issues 
Aj^ndix. 

Petitioners  have  alleged  that 
USIMINAS,  COSIPA  and  CSN  were 
unequityworthy  during  1980-1988, 
1977-1989  and  1991,  and  1977-1991, 
respectively,  and,  therefore,  that  equity 
infusions  received  during  those  years 
were  inconsistent  with  commercial 
considerations.  The  Department  has 
previously  analyzed  the 
equityworthiness  of  some  of  these  years.*^ 
COSIPA  has  been  previously  foimd  to 
be  unequityworthy  in  the  following 
years:  1977-1984  (See  Final  Affirmative 
Cmmtervailing  Duty  Determination: 
Certain  Carbon  Steel  Products  From 
Brazil,  49  FR 17988  (April  26, 1984), 
(Carbon  Steel),  and  subsequent 
administrative  reviews);  and  1985-1991 
(See  Final  Negative  Countervailing  Duty 
Determination:  Circular  Welded  Non- 
Alloy  Steel  Pipe  From  Brazil,  57  FR 
42968  (September  17, 1992)  (Pipe  and 
Tube)).  USIMINAS  was  foimd 
unequityworthy  from  1980-1987  (See 
Final  Affirmative  Coimtervailing  Duty 
Determination:  Steel  Wheels  From 
Brazil,  54  FR  15523  (April  16, 1989) 
(Steel  Wheels)).  CSN  was  determin^  to 
be  imequityworthy  in  the  following 
years:  1977-1982  (See  Carbon  Steel, 

1984  Investigation);  and  1983-1984  (See 
Certain  Carbon  Steel  Products  from 
Brazil:  Final  Results  of  Countervailing 
Duty  Administrative  Review,  52  FR  829 
(January  9, 1987)). 

In  the  present  investigations, 
respondents  submitted  additional 
information  for  oiu:  consideration  of 
whether  they  were  eqmtyworthy  after 
1986.  A  financial  restructuring  plan  was 
adopted  in  1987  by  the  GOB-owned 
steel  holding  company  SIDERBRAS, 
which  own^  COSIPA,  CSN  and 
USIMINAS.  The  plan  was  based  on 
internal  studies  and  outside  consultants’ 
recommendations,  and  entailed 
financial  restructuring  of  the  three 
companies  and  government  assistance 
in  various  forms.  We  have  examined  the 
financial  restructuring  plan,  and 
particularly  the  projections  contained 
therein,  in  analyzing  the 


equityworthiness  of  COSIPA,  CSN,  and 
USIMINAS  for  the  years  after  1986. 

The  projections  contained  in  a 
consultant’s  evaluation  of  the  plan,  as 
supplied  by  respondent,  do  not  support 
a  aetermination  of  equityworthiness  for 
any  of  the  companies  in  the  years  under 
investigation.  The  goal  of  the 
restructuring  plan  was  that  at  the  end  of 
the  restructuring  period,  the  companies 
would  provide  a  satisfactory  return  on 
equity.  However,  according  to  the  plan 
itself  and  the  projections  provided,  that 
goal  would  not  be  achieve  until  the 
end  of  the  plan’s  implementation 
period,  after  the  years  under 
investigation. 

In  aodition,  respondents  have  argued 
that  one  of  the  reasons  for  their  poor 
financial  health  was  the  failure  of  the 
GOB  to  provide  equity  infusions  in 
accordance  with  long-term  plans 
established  by  the  GOB  and  the 
companies.  Given  that  history,  a 
reasonable  investor  would  have  had 
cause  to  be  skeptical  regarding  the  full 
implementation  of  the  restructuring 
plan,  which  included  future  GOB 
assistance  to  the  companies. 

Projections  of  future  earnings  are  only 
one  part  of  the  Department’s  analysis  of 
equityworthiness.  The  Department’s 
"Equityworthy  and  Creditworthy" 
memorandum  dated  November  27, 

1992,  outlines  the  analysis  of  the 
current  and  past  indicators  of  the  firms’ 
financial  health  as  calculated  from 
financial  statements  and  financial  ratios. 
The  analysis  of  these  factors  strongly 
indicates  that  the  companies  were 
unequityworthy  during  the  years  imder 
investigation.  A  private  investor  would 
have  had  to  reconcile  such  an  analysis 
of  past  performance  with  projections  of 
future  earnings  based  on  the  financial 
restructuring  plan.  As  noted  above,  the 
information  in  the  response  regarding 
the  projections  does  not  support  a 
finding  of  equityworthiness.  The 
projections  do  not  provide  a  sufficient 
basis  to  overcome  the  historical  records 
of  poor  performance  by  the  companies 

impact  of  the 
SIDERBRAS  financial  restructuring  plan 
on  the  companies’  equityworthiness 
does  not  provide  evidence  which  would 
cause  us  to  change  our  preliminary 
determinations  regarding 
equityworthiness. 

Bai^  on  prior  Department 
determinations  and  analysis  of 
respondents’  data,  we  have  determined 
that  respondents  were  unequityworthy 
in  the  following  years:  USIKflNAS 
1989-1988  (USIMINAS  did  not  receive 
equity  infusions  after  1988);  COSIPA 
1977-1989, 1991;  CSN  1977-1991.  We, 
therefore,  determine  that  equity 


imder  investigation. 
This  analysis  of  the 


infusions  provided  by  the  GOB  to  each 
company  in  these  respective  years  were 
inconsistent  wdth  commercial 
considerations.  See  the  Department’s 
memorandum  dated  June  21, 1993, 
regarding  final  determinations  of 
equityworthiness  and  creditworthiness. 

CreditwoTthmess 

The  Department  wrill  find  a  firm 
uncreditworthy  if  the  firm  did  not  have 
sufficient  revenues  or  resources  to  meet 
its  fixed  financial  obligations  in  the 
tnree  years  prior  to  the  year  in  which 
the  finn  and  the  government  agreed 
upon  the  terms  of  the  loan. 

Based  on  petitioners’  all^tion,  we 
initiated  investigations  to  determine 
whether  USIMINAS,  COSIPA,  and  CSN 
were  xmcreditworthy  during  the  period 
1979-1991.  For  certain  years,  we  had 
previously  determined  that  these 
companies  were  uncreditworthy  and 
respondents  provided  no  new 
information  that  would  lead  us  to 
reconsider  those  determinations.  Based 
on  previous  Department  determinations 
and  respondents’  submitted  financial 
data,  we  determine  that  respondents 
were  xmcreditworthy  in  the  foUoxAring 
years:  USIMINAS,  1989-1988;  COSIPA, 
1979-1991;  and  CSN,  1979-1991.  See 
the  Department’s  memorandum  dated 
Jime  21, 1993,  regardipig  final 
determinations  of  equityworthiness  and 
creditworthi  ness. 

Privatization 

In  these  final  determinations,  we  have 
decided  thata  portion  of  the  price  paid 
for  a  formerly  govemment-oxwned 
company  represents  partial  repayment 
of  prior  subsidies.  We  calculated  the 
portion  of  the  purchase  price 
attributable  to  repayment  of  prior 
subsidies.  We  then  reduced  the  benefit 
streams  for  each  of  the  prior  subsidies 
by  the  ratio  of  the  repayment  amoimt  to 
the  net  present  value  of  ail  remaining 
benefits  from  those  prior  subsidies  at 
the  time  of  privatization.  A  fxirther 
explanation  of  the  Department’s 
determination  on  privatization  and 
these  calculations  can  be  foxmd  in  the 
Privatization  section  of  the  General 
Issues  Appendix.  The  subsidies 
allocated  to  the  POI  for  USIMINAS 
reflect,  where  appropriate,  the 
application  of  the  privatization 
methodology.  USIMINAS  was  partially 
privatized  in  1991. 

Grant  Methodology 

The  Department’s  methodology  for 
calculating  the  net  subsidy  rate 
attributable  to  grants  is  discussed  in  ^ 
Allocation  section  of  the  General  Issues 
Appendix. 
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A.  Prognms  Determined  To  Be 
CountervailaUe 

We  deteimine  that  sidmdies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  certain  steel 
products  tmder  the  follow!^  programs: 

1.  Equity  Inf^ons.  USlMlNAS, 
OOSIPA,  and  CSN  received  eqmty 
infusions  from  the  GOB  in  the  following 
years:  USIMINAS,  1980  through  1988; 
OOSIPA.  1977  through  1989  and  1991; 
and  CSN,  1977  throu^  1991.  We  have 
consistently  held  that  government 
provision  of  equity  does  not  per  se 
confer  a  subsidy  (see  section 
355.44(e)(1)  of  the  Department’s 
Propos^  Ragulatimis  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  fr>r  Public  Comments.  54 
FR  23366  (May  31. 1989))  (Proposed 
Regulations)).  Government  equity 
in^ions  bMtow  a  countervailable 
benefit  only  when  provided  on  terms 
inconsistent  with  commercial 
considerations.  Therefore,  we  examined 
whether  the  responding  companies  were 
reasonable  investments  in  the  years  they 
received  infrisions  from  the  GOB  in 
order  to  drtennine  whether  the 
infusions  were  inconsistent  with 
commercial  considerations.  For  the 
reasons  ^lecified  in  the 
Equityworthiness  section  of  this  notice, 
and  in  the  Equity  section  of  the  General 
Issues  Appendix,  we  determine  that  the 
GOB’S  equity  infusions  into  USIMINAS 
between  1980-1988,  into  CSN  between 
1977-1991,  and  into  COSIPA  from 
1977-1989  and  in  1991,  were  made  on 
terms  inconsistent  with  commercial 
considerations,  and  thus 
countervailable. 

In  calculating  the  benefit  fr-om  the 
equity  infusions  it  was  necessary  to 
adjust  the  nominal  values  of  the  eqmty 
infusions  to  accoimt  for  Brazilian 
hyperinflation  that  averaged  over  350 
percent  per  year  since  1977.  While 
various  Brazilian  inflation  indices  are 
available  to  hold  nominal  cruzeiro 
values  constant,  we  have  determined 
that  it  is  more  appropriate  to  convert  the 
nominal  cruzeiro  amounts  of  the 
infusions  into  U.S.  dollars  using  the 
exdiange  rate  in  effect  at  the  time  of  the 
infusions.  We  have  chosen  dollarization 
over  Brazilian  inflation  indices  for  a 
number  of  reasons.  First,  because  of 
triple^git  inflation,  there  has  been  very 
little  long-term  cruzeiro  lending  in 
Brazil  over  the  last  decade. 
Consequently,  no  appropriate  long-term 
cruzeiro  discount  rate  fm  use  in  our 
grant  calculation  exists.  Second,  the 
Brazilian  currency  has  undergone  three 
reforms  since  1977.  With  each  currency 
reform,  the  Brazilian  government 
introduced  a  new  inflation  index.  *11108, 


indexing  individual  equity  infrisicms 
across  cU^rent  currencies  and  indices 
becomes  extremely  complex.  Third,  the 
govemment-publi^ed  indices  have 
been  generally  criticized  as  understating 
real  increases  in  prices.  For  these 
reasons,  therefore,  we  have  dollarized 
all  equity  infusions  as  a  reasonable  and 
work^le  alternative. 

'  In  calculating  a  benefit  from  the 
infusions,  we  fi^  established  a 
discount  rate,  as  provided  for  in  section 
355.49(bK2)  of  the  Proposed 
Regulations.  Because  we  have  converted 
the  equity  infusions  into  dollars  in  order 
to  account  for  hyperinflation,  we  must 
use  a  long-term  discount  rate  in  dollars. 
For  our  benchmark  discount  rates,  we 
used  data  for  U.S.  dollar  lending  in 
Brazil  for  long-term  non-guaranteed 
loans  from  private  lenders  as  published 
in  World  Bank  Debt  Tables:  Eternal 
Debt  of  Developing  Countries.  For  those 
years  that  respondents  were  foimd  to  be 
uncreditworthy,  we  added  a  risk 
premium  to  the  discount  rate.  This  risk 
premium  was  calculated  in  accordance 
with  the  Proposed  Regulations. 

To  calculate  the  benefit  from  the 
subsidies,  we  used  the  calculation 
methodolo^  specified  in  the  Equity 
section  of  mia  General  Issuer  Appendix. 

On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  28.10 
percent  ad  valorem  for  certain  hot- 
rolled  carbon  steel  flat  products  except 
for  USIMINAS  (3.45  percent  ad 
valorem),  and  COSIPA  (43.12  percent  ad 
valorem);  and  19.20  percent  ad  valorem 
for  certain  cold-rolled  carbon  steel  flat 
products  except  for  USIMINAS  (3.45 
percent  ad  valorem),  CSN  (28.10  percent 
ad  valorem),  and  COSIPA  (43.12  percent 
ad  valorem);  28.10  percent  ad  valorem 
for  certain  corrosion-resistant  carbon 
steel  flat  products;  and  19.66  percent  ad 
valorem  tor  certain  cut-to-len^  carbon 
steel  plate  except  for  USIMINAS  (3.45 
percent  ad  valorem)  and  COSIPA  (43.12 
percent  ad  valorem). 

2.  Fiscal  Benefits  by  Virtue  of  CDl. 
Under  Decree-Law  (D.L.)  1428,  the 
Industrial  Development  Council  (GDI) 
provides  for  the  r^uction  of  up  to  100 
percent  of  the  import  duties  and  up  to 
10  i)ercent  of  the  IPI  tax  (value-added 
sales  tax)  on  certain  imported 
machinery  for  specific  projects  in  14 
industries  approved  by  the  GOB.  In 
order  to  qualify  for  these  reductions,  the 
recipient  must  prove  that  the  machinery 
or  equipment  to  be  imported  is  not 
available  fr'om  a  Brazilian  manufacturer. 

This  program  was  repealed  in  1979 
under  Decr^Law  1726.  However, 
companies  whose  projects  were 
approved  prior  to  ^e  repeal  continue  to 
receive  benefits  from  this  program 
pending  completion  of  their  respective 


project.  We  verified  that  only 
USIMINAS  received  benefits  imder  this 
program,  in  the  form  of  import  duty  and 
EPI  tax  reductions,  during  tne  POI. 

This  program  was  found  to  be  limited 
to  a  sperific  enterprise  or  industry,  or 
group  of  enterprises  or  industries,  in 
Steel  Wheels.  In  these  investigations, 
respondents  have  provided  no  new 
information  or  evidence  of  changed 
circumstances  to  contradict  that 
decision. 

To  calculate  the  benefit  fr^m  the  Q)I 
program  import  duty  and  IPI  tax 
exemptions,  we  computed  the  amount 
of  import  duties  and  IPI  tax  that  would 
have  been  paid  by  USIMINAS  in  1991 
absent  this  program  and  divided  that 
amount  by  sales  of  cut-to-length  steel 
plate.  We  are  allocating  this  exemption 
to  the  POI  because  this  is  a  recurring 
benefit  (see  the  Allocation  Issues  section 
in  the  Gleneral  Issues  Appendix).  We 
used  only  sales  of  that  product  since  the 
machinery  imported  imder  GDI  can  only 
produce  cut-to-length  carbon  steel  plate. 
On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0.21 
percent  ad  valorem  for  cut-to-length 
carbon  steel  plate  except  for  USIMINAS 
(0.36  percent  ad  valorem)  and  CXDSIPA 
(zero). 

3.  IPI  Rebate  Program  Under  Law 
7554/86.  The  IPI  R^ate  Program,  which 
consists  of  a  rebate  of  95  percent  of  the 
IPI  tax  paid  on  domestic  sales  of 
industrial  products,  was  established  by 
Decree-Law  1547  in  1977.  Although  the 
program  was  suspended  in  April  1990 
(Decree-Law  8034),  steel  companies 
with  projects  approved  before  April  12, 
1990,  are  eligible  for  IPI  rebates  until 
1996  (pursuant  to  the  old  legislation,  as 
amended  by  Law  7554/86). 

In  the  Pipe  and  Tube  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  Brazil  (Leaded  Bar).  58  FR  6213 
(January  27, 1993),  we  determined  this 
program  was  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  The  GOB  did 
not  provide  any  information  or  evidence 
of  changed  circumstances  to  contradict 
that  decision.  USIMINAS,  COSIPA,  and 
CSN  received  benefits  under  this 
program  during  the  POI.  These  benefits 
are  not  lied  to  any  class  or  kind  of 
merchandise.  We  determine  these 
benefits  to  be  recurring,  based  on  the 
analysis  set  forth  in  the  Allocation 
Issues  section  in  the  General  Issues 
Appendix.  Therefore,  to  calculate  the 
benefit,  we  divided  the  total  amount  of 
each  company’s  IPI  rebates  received 
during  the  POI  by  their  respective  total 
sales  during  the  POI. 
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On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  2.04 
percent  ad  valorem  for  certain  hot* 
rolled  carbon  steel  flat  products  except 
for  USIMINAS  (2.00  percent  ad 
valorem),  and  COSIPA  (0.58  percent  ad 
valorem):  1.56  percent  ad  valorem  for 
certain  cold-rolled  carbon  steel  flat 
products  except  for  USIMINAS  (2.00 
percent  ad  valorem),  CSN  (2.04  percent 
ad  valorem)  and  CXDSIPA  (0.58  percent 
ad  valorein):  2.04  percent  ad  valorem 
for  certain  corrosion-resistant  carbon 
steel  flat  products;  and  1.42  percent  ad 
valorem  for  certain  cut-to-length  carbon 
steel  plate  except  for  USIMINAS  (2.00 
percent  ad  valorem)  and  CX)SIPA  (0.58 
percent  ad  valorem). 

4.  Exemption  ofIPl  and  Duties  on 
Imports  under  Decree-Law  2324.  Decree- 
Law  2324  of  March  30, 1987,  provided 
exporters  of  manufactured  products 
exemptions  from  IPI  and  duties  on 
imported  spare  parts  and  machinery. 
This  program  was  used  by  CSN  and 
USIMINAS  dvuing  the  POL  Because  this 
exemption  was  limited  to  exporters,  and 
because  the  imported  goods  were  not 
physically  incorporate  into  the  subject 
merchanmse,  we  determine  this 
pro^m  to  be  countervailable. 

We  determine  these  benefits  to  be 
recurring,  based  on  the  analysis  set  forth 
in  the  Allocation  Issues  section  in  the 
General  Issues  Appendix.  We  calculated 
the  benefit  for  CSN  by  dividing  the 
amount  of  IPI  and  import  duties 
exempted  in  1991  by  that  company's 
total  exports  in  1991.  The  USIMINAS 
claim  for  this  exemption  is  being 
challenged  by  the  GOB,  and  the  matter 
is  presently  ^fore  the  Brazilian  courts. 
Therefore,  since  the  matter  has  not  been 
resolved  by  the  Brazilian  judicial  system 
and  there  is  a  possibility  that 
USIMINAS  may  have  to  pay  the  IPI 
taxes  and  import  duties,  we  are  treating 
the  amoimt  of  the  exempted  tax  and 
duty  as  an  interest-free  loan.  To 
calculate  the  benefit  to  USIMINAS,  we 
determined  the  amoimt  of  IPI  and 
export  duties  not  paid  in  1991  and 
multiplied  that  by  the  short-term 
interest  rate  in  Brazil  and  the  munber  of 
days  those  payments  were  outstanding 
diiring  the  POL  If  a  coimtervailing  duty 
order  is  issued  in  these  investigations, 
and  if  a  section  751  administrative 
review  is  requested,  we  will  reexamine 
this  issue  in  an  administrative  review 
pending  the  resolution  of  this  challenge 
in  the  Brazilian  judicial  system. 

On  this  basis,  we  determine  the  net 
subsidy  to  be  0.01  percent  ad  valorem 
for  certain  hot-rolled  carbon  steel  flat 
products  except  for  USIMINAS  (0.19 
percent  ad  valorem)  and  COSIPA  (zero); 
0.11  percent  ad  valorem  for  certain 
cold-rolled  carbon  steel  flat  products 


except  for  USIMINAS  (0.19  percent  ad 
valorem),  CSN  (0.01  percent  ad 
valorem),  and  COSIPA  (zero);  0.01 
percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 

J>roduct8;  and  0.11  percent  ad  valorem 
or  certain  cut-to-length  carbon  steel 
plate  except  for  USIK^AS  (0.19 
percent  ad  valorem),  and  COSIPA 
(zero). 

Tlie  Department  has  verified  that 
Decree-Law  2324  terminated  by  its  own 
decree  in  1991  and  that  no  residual 
benefits  have  been  provided.  Because 
the  program  was  terminated  prior  to  the 
preliminary  determination  in  these 
investigations  and  no  residual  benefits 
have  bmn  provided  since  before  the 
preliminary  determination,  we  will 
reduce  the  estimated  cash  deposit  of 
coimtervailing  duties  to  zero  in 
accordance  with  section  355.50(a)(2)  of 
the  Department’s  Proposed  Regulations. 

5.  BNDES  Financing.  The  Bwco 
Nacional  de  Desenvolvimento 
Economico  e  Social  (BNDES)  is  Brazil’s 
government-owned  bank  for  economic 
and  social  development.  BNDES  lends 
to  a  variety  of  sectors  of  the  economy 
through  a  set  of  operating  programs  in 
accordance  with  government  economic 
objectives.  BNDES  is  the  only  source  of 
lone-term  cruzeiro  lending  in  Brazil. 

Br^ES  financing  has  bwn  found  to 
be  non-specific  and  therefore  not 
coimtervailable  in  prior  Department 
determinations.  See,  e.g..  Carbon  Steel. 
1984  Investigations.  However,  in  these 
current  investigations,  petitioners  have 
alleged  that  BI^ES  provided  a 
disproportionate  share  of  loans  to  the 
steel  sector.  Petitioners  have  also 
alleged  that  the  loans  were  provided  on 
terms  inconsistent  with  commercial 
considerations  because  the  companies 
were  imcreditworthy  at  the  time  of 
receipt  of  the  loans.  USIMINAS, 
COSffA,  and  CSN  received  loans  from 
BNDES  which  were  outstanding  during 
the  POL 

In  prior  investigations,  the 
Department  has  considered  whether 
respondent  companies  received 
disproportionate  benefits  under  a 
program.  See,  e.g.,  Final  Affirmative 
Countervailing  Duty  Determination:  Iron 
Ore  Pellets  from.  Brazil  (Iron  Ore),  51  FR 
21961  (Jime  17, 1986);  and  Final 
Affirmative  Countervailing  Duty 
Determinations:  Pure  and  Alloy 
Magnesium  from  Canada  (Magnesium), 
57  FR  30946  (July  13. 1992).  In  these 
investigations,  we  analyzed  whether 
respondents  received  a  disproportionate 
share  of  benefits  by  comparing  their 
share  of  benefits  to  the  collective  or 
individual  share  of  benefits  provided  to 
all  other  users  of  the  program  in 
question. 


In  Iron  Ore.  the  Department  compared 
the  amoimt  of  BNDES  lending  to  the 
mining  sector  (the  notice  mistakenly 
refers  to  the  metallurgy  sector)  to  the 
amount  of  BNDES  lending  provided  to 
the  total  industrial  sector.  Based  on  that 
analysis,  we  determined  that  the  mining 
sector  did  not  receive  a  disproportionate 
share  of  BNDES  lending.  SimiLarly,  in 
Magnesium  we  compai^  the  amount  of 
program  assistance  provided  to  each  of 
the  recipients  to  the  amount  of 
assistance  provided  to  the  respondent. 
Based  on  tms  examination,  we  found 
that  the  respondent  received  a 
disproportionate  share  of  benefits  under 
the  program,  and  thus  the  benefits  it 
received  were  countervailable. 

We  have  employed  the  same  type  of 
analysis  in  these  investigations.  To 
determine  whether  the  steel  industry 
received  a  disproportionate  share  of 
loans  under  BNDES,  we  went  back  to 
the  earliest  year  in  which  loans  were 
received  by  any  of  the  respondents 
which  were  still  outstanding  during  the 
POL  We  then  compared  BNDES  lending 
to  the  steel  industry  in  those  years  to 
total  BNDES  lending  to  all  other 
industries  in  Brazil. 

In  every  year  from  1975  through  1986, 
the  steel  industry  was  the  largest  single 
industrial  recipient  of  BNDES  lending. 
The  steel  industry  received  two-and-a- 
half  times  more  in  BNDES  lending  than 
the  second  largest  industrial  recipient 
during  that  same  time  period.  We  also 
compared  the  lending  received  by  the 
steel  industry  during  those  years  to  total 
BNDES  lending  to  aU  sectors  of  the 
economy,  not  just  lending  provided  to 
industry.  A  comparison  of  total  lending 
provide  to  the  steel  industry  to  total 
BNDES  lending,  including  funding  for 
the  development  of  electrical  energy 
and  infrastructure  in  Brazil,  also  shows 
that  the  steel  industry  is  the  single 
largest  recipient  of  BNDES  financing  in 
those  years.  Therefore,  BNDES  provided 
more  funding  to  one  single  industry, 
steel,  than  was  provided  for  the  entire 
development  of  electricity  or 
infrastructure  within  the  country.  Based 
on  this  analysis,  we  determine  that  the 
steel  industry  in  Brazil  received  a 
disproportionate  share  of  BNDES 
lending  for  the  years  1975  through  1986, 
and.  therefore,  loans  provided  to  the 
respondents  firam  BNDES  in  those  years 
are  specific  to  the  steel  industry. 

We  verified  that  BNDES  sets  the 
interest  rates  to  be  charged  on  indexed 
cruzeiro  loans  based  on  the  long-term 
rates  for  U.S.  dollars.  Because  there  is 
no  other  source  for  fixed-rate,  long-term 
cruzeiro  lending,  we  converted  the 
indexed  BNDES  loans  into  U.S.  dollars, 
and  used  a  U.S.  dollar  benchmark. 
Because  respondents  were 
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unoeditwoithy  in  each  of  the  years 
BNDES  loans  wwe  approved,  we  added 
a  risk  premium  to  the  oendunark.  The 
risk  jmmiura  was  calculated  in 
accoraance  with  set^on  3S5.44(b)(6)(iv) 
of  die  Proposed  Regulations.  Fm  hirther 
information  on  the  calculation  of  the 
benchmark,  please  see  Comment  8, 
below.  A  con^iarison  of  the  benchnuuk 
interest  rates  to  the  interest  rates  on 
these  loans  indicates  that  at  least  some 
of  the  BNDES  loans  were  provided  on 
terms  inconsistent  with  commercial 
considerations. 

Because  virtually  all  of  the  BNDES 
loans  were  contracted  and  recorded  in 
the  respondmits'  accounting  systmn  in 
inflation  indices  and  not  in  cruzeiros,  it 
was  not  possible  to  convert  the  loan 
principal  into  dollars  at  the  time  of  loan 
contract  However,  we  do  have  verified 
information  regarding  the  indexed 
amounts  of  ea^  loan  in  cruzeiros 
outstanding  at  both  the  beginning  and  at 
the  end  of  our  POL  Therefore,  instead  of 
calculating  the  benefit  from  BNDES 
loans  using  our  standard  long-term, 
fixed-rate  loan  methodolo^  we  have 
used  the  following  metho&logy:  (1)  We 
converted  the  cruzeiro  amounts  of 
principal  outstanding  at  the  beginning 
and  at  the  end  of  the  POI  into  dollars 
using  the  corresponding  exchange  rates, 
(2)  we  subtracted  the  year-end  balance 
from  the  year-beginning  balance  to  find 
the  amount  paid  during  1991,  (3)  we 
multiplied  the  differential  between  our 
dollar  benchmark  and  the  interest  rate 
on  the  loan  by  the  amount  of  principal 
paid  in  1991  to  derive  the  dollar  benefit 
during  1991,  and  (4)  we  divided  the 
dollar  benefo  by  1991  total  sales  in 
dollars  to  calculate  the  ad  valorem 
benefit 

On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0.24 
percent  ad  valorem  for  certain  hot- 
rolled  carbon  steel  flat  products  except 
for  USIMINAS  (0.07  percent  ad 
valorem),  and  CXISIPA  (0.96  percent  ad 
valorem);  0.37  percent  ad  valorem  for 
certain  cold-roued  caibon  steel  flat 
products  except  for  USIMINAS  (0.07 
percent  ad  valorem),  CSN  (0.24  percent 
ad  valorem)  and  (X)SIPA  (0.96  percent 
ad  valorem);  0.24  percent  ad  v^orem 
for  certain  corrosion-resistant  carbon 
steel  flat  products;  and  0.43  percent  ad 
valorem  wi  certain  cut-to-length  caibon 
steel  plate  except  for  USIMINAS  (0.07 
percent  ad  valorem)  and  OOSIPA  (0.96 
percent  ad  valorem). 

6.  Provision  of  Infrastructure:  Port  of 
Praia  Mole.  Petitioners  alleged  that  the 
use  and  sale  of  these  port  facilities, 
constitute  a  proviskm  of  subsidized 
infrastructure  to  USIMINAS. 

Praia  Mole  Pmt  consists  of  a  pier, 
terminals,  and  other  facilities  designed 


for  use  by  steel  and  coal  companies. 

Praia  Mole  Pmt  is  located  within  the 
larger  Vitoria  Bay  Port,  which  contains 
port  facilities  for  a  variety  of  industries. 
Praia  Mole  Pmt  was  }ointly  constructed 
by  SIDERBRAS  (GOB-owned  steel 
holding  company),  CVRD  (GOB-owned 
mining  concern)  and  PORIOBRAS 
(GOB  entity  responsible  forpmrts  and 
associated  infrastructure).  The  port  was 
built  for  the  exclusive  use  of  CVRD  and 
three  steel  manufacturers  which  were 
subsidiaries  of  SIDERBRAS:  USIMINAS, 
CST,  and  ACOMINAS. 

SIDERBRAS’s  interest  in  the  port  was 
sold  in  October  1991  in  three  equal 
shares  to  the  three  steel  companies. 
USIMINAS’S  purchase  agreement  with 
SIDERBRAS  ^pulated  ti^t  USIMINAS 
would  have  a  grace  period  before 
principal  and  interest  payments  were 
required,  but  that  monetary  correction 
and  interest  would  be  computed  from 
the  date  of  the  agreement. 

We  verified  that,  prior  to  the  sale  of 
the  port,  the  three  steel  companies  paid 
the  following  four  types  of  f^  for  the 
use  of  the  facilities;  (1)  To  SIDERBRAS, 
a  fee  of  twelve  percent  of  the  total  of  its 
invested  capital  per  year  for  recovery  of 
its  investment;  (2)  to  CST,  which  held 
a  contract  to  operate  the  port,  a  fee  for 
operating  expenses  such  as 
management,  maintenance,  and 
insurance;  (3)  to  PORTOBRAS,  a  GOB 
agency  administering  ports,  a  fee  to 
cover  costs  of  the  general  port 
infrastructure;  and  (4)  to  unrelated  third 
parties,  a  fee  for  handling  cargo. 

We  verified  the  origin  and  calculation 
of  each  of  the  charges.  SIDERBRAS’ 
charge  is  based  on  the  cost  to 
SIDERBRAS  of  constructing  the  port 
facilities  plus  a  twelve  percent  return  on 
investment  The  operating  costs  are 
based  on  use  of  the  facilities.  *rhe 
PORTOBRAS  charges  are  based  on  the 
agency’s  standard  barges  applicable  to 
all  ports.  The  charges  for  cargo  handling 
are  negotiated  dire^y  with  the  outside 
parties. 

After  the  sale,  the  fees  paid  by 
USIMINAS.  CST.  and  ACOMINAS  for 
the  use  of  the  port  changed  only  in  that 
there  was  no  longer  a  fee  to  SIDERBRAS 
for  its  return  on  investment. 

We  determine  that  USIMINAS  did  not 
receive  a  benefit  from  the  use  of  the  port 
facilities  in  the  form  of  preferential  fees. 
The  fees  charged  by  PORTOBRAS  were 
calculated  on  the  same  basis  as  the  other 
companies’  fees  and  reflect  standard 
fees  applied  to  all  users  of  port  facilities, 
thus,  they  are  non-specific.  We  found  no 
evidence  that  the  fees  charged  by  CST 
or  the  unrelated  third  parties  were  set 
by  the  GOB  m  at  the  GOB’s  direchon. 

However,  we  do  determine  that  a 
benefit  did  accrue  to  USIMINAS  in  the 


form  of  a  preferential  interest  rate  on  the 
purchase  agreement  with  SIDERBRAS. 

For  purposes  of  these  final 
determinaticms,  as  in  the  preliminary 
determinaticms,  we  analy^  the 
purchase  agreement  effectively  as  a 
loan,  and  find  that  the  interest  rate  is 
inconsistent  with  cximmercial 
considerations  based  on  a  comparison  to 
a  real  short-term  benchmark  rate. 
Although  the  financing  for  the  Praia 
Mole  Port  was  at  a  fix^  long-term 
interest  rate,  we  had  to  use  a  short-term 
interest  rate  as  our  benchmark  because 
there  are  no  long-term  fixed  interest 
rates  for  cruzeiro  loans  available  from 
commercial  sources  in  Brazil.  We 
calculated  the  differential  between  the 
actual  interest  deferred  during  the  POI 
and  the  amoimt  that  should  have  been 
deferred  using  the  benchmark  rate.  The 
amount  of  that  differential  was  then 
divided  by  USIMINAS’  total  export 
sales. 

On  this  basis,  we  determine  the  net 
subsidies  to  be  less  than  0.005  percent 
ad  valorem  for  all  products  subject  to 
these  investigations. 

B.  Programs  Determined  Not  to  Exist 

We  determine  that  the  following 
program  does  not  exist; 

Deferred  Income  Tax  and  Social 
Contribution 

Interested  Party  Comments 

The  following  are  cxiuntry-specific 
comments  cxily.  All  other  issues  are 
either  addressed  in  the  sections  above  or 
in  the  General  Issues  Ajppendix. 

Comment  l.'Responcients  argue  that 
the  Department’s  equity  infusion 
calculation  overstated  the  benefits 
received  by  respondents.  First,  the 
Department’s  use  of  U.S.  dollars  in  the 
benefit  stream  distcnted  the  calculation 
of  benefits  conferred  by  prior  infusions. 
Second,  even  if  the  Department  uses  the 
dollar  methodology,  the  Department 
must  use  the  daily  exchange  rate  in 
effect  on  the  last  day  of  each  month  to 
dollarize  those  amounts  of  equity 
infusions  that  were  provided  to  the 
Department  on  a  monthly  basis  in  order 
to  avoid  overstating  the  amoimt  of  the 
equity  infusion. 

Petitioners  argue  that  the 
Department’s  dollar-based  methodology 
for  quantifying  the  equity  infusion 
benefit  does  not  overstate  the  benefit 
On  the  contrary,  the  methodology 
actually  understates  the  benefits,  but  to 
a  much  lesser  degree  than  the 
methodology  advocated  by  respondents, 
which  is  indexing  the  cruzeiro  values. 
Petitioners,  therefore,  state  that  the 
Department  should  continue  to  dollarize 
equity  infusions. 
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Department  Position:  For  the  reasons 
explained  in  the  Equity  Infusions 
se^on  of  this  notice,  vre  find  that 
dollarizing  the  equity  infusions  is  the 
most  reasonable  and  workable  method 
to  account  for  Brazilian  hyperinflation. 
As  for  the  respondents*  argument  that 
we  should  use  the  daily  exchange  rates 
in  effect  at  the  last  day  of  each  month, 
we  must  continue  to  use  the  monthly 
average  exchange  rates  since  the 
information  provided  by  respondents 
shows  only  tne  month,  not  tne 
particular  day,  in  which  the  infusion 
occurred.  W^re  the  respondent 
provided  only  yearly  tot^,  we 
continued  to  use  the  average  annual 
exchange  rate  to  dollarize  &e  infusions. 

Comment  2:  Respcmdents  argue  that 
the  Department  should  use  COSIPA’s 
equity  infusion  amounts  tables  net  of 
interest.  COSEPA  accidently  included 
interest  as  part  of  the  equity  infusion 
when  it  submitted  its  questionnaire 
response.  Information  for  making  this 
revision  was  provided  to  the 
Department  at  verification  and  is 
contained  in  the  verification  exhibits. 

Department  Position:  We  agree  that 
interest  shorild  be  deducted  from  the 
amoimt  of  the  equity  infusion.  We  have 
adjusted  oiir  calculaticms  accordingly. 

Comment  3:  Petitioners  argue  that  the 
World  Debt  Tables  (World  Bairk 
publication)  used  by  the  Department  are 
not  appropriate  measurements  for 
discount  rates  in  these  investigations. 
World  Debt  Tables  interest  rates  are 
rates  for  public  and  publicly-guaranteed 
debt  in  various  currencies.  As  an 
alternative,  the  Department  should  use 
a  variable.  U.S.  dollar-besed  rate  that 
reflects  ee^  firms*  actual  borrowing 
experience. 

Department  Position:  We  disagree. 
Petitioner’s  request  that  we  construct 
company-specific  discount  rates 
contravenes  the  ranking  of  discount 
rates  in  the  Department’s  Proposed 
Regulations.  Section  355.49(b)(2)  of  the 
Proposed  Regulations  establi^es  the 
hierarchy  of  discoimt  rates  used  with 
respect  to  valuing  equity  infusions  over 
time.  The  first  two  discount  rates  in  the 
hierarchy  are  inappropriate  because  the 
respondents  were  found  to  be 
imcreditworthy  at  the  time  they 
received  the  equity  infusions.  Therefore, 
to  determine  t^  most  appropriate 
discount  rate,  we  have  followed  the 
interest  rate  hierarchy  for 
uncreditworthy  firms  found  in  section 
355.44(b)(6).  We  consider  the  rates  in 
the  World  Debt  Tables  to  be  the  closest 

{troxy  available  for  the  highest  fixed, 
ong-tOTm,  rates  commonly  available  to 
firms  borrowing  dollars  in  Brazil.  They 
represent  rates  for  private, 
nonguaranteed  debt  from  private 


creditors.  As  such  they  are  appropriate 
discount  rates  to  use  fat  our  equity 
calculations.  In  those  years  that  the 
respondent  firms  were  uncreditwmthy, 
we  added  a  risk  premium  stiprilated  in 
section  355.44(b)(6)  of  the  Proposed 
Regulations. 

i^mment  4:  Petitioners  contend  that 
the  Department  should  reject  its 
preliminary  determinaticm  that  the  IPI 
tax  exemptions  received  by  USIMINAS 
under  the  GDI  program  were  also 
available  to  all  companies  in  Kazil 
under  Decree-Law  8191.  Petitioners 
contend  that  the  Department’s 
verification  report  states  that  less  than 
one  percent  of  USIMINAS*  CDI-relsted 
imports  would  have  been  covered  under 
Deoee-Law  8191. 

Department  Position:  In  our 
preliminary  determinaticms,  the 
Department  stated  that,  bas^  on  the 
information  on  the  record,  the  IPI 
exemptions  received  by  USIMINAS 
under  the  GDI  program  wwe  available  to 
all  Brazilian  companies  under  Decree- 
Law  8191.  At  verification,  the 
Department  determined  that  vdiile 
Decree-Law  8191  does  provide  for 
exemption  from  IPI  on  certain  imports, 
less  than  one  percent  of  the  goods 
imported  by  USIMINAS  under  GDI 
would  have  been  covered  by  Decree- 
Law  8191.  Respondents  have  made  no 
argument  that  benefits  under  these  laws 
are  integrally  linked,  and  there  is  no 
evidence  on  the  record  that  they  are 
integrally  linked:  therefme,  we  have  not 
included  the  industries  benefitting  from 
D.L.  8191  in  our  analysis  of  the 
specificity  of  the  GDI  program.  Because 
the  GDI  program  was  the  only  program 
which  offer^  these  benefits,  and  the 
GDI  program  has  been  determined  to  be 
specific,  we  have  included  the  IPI 
exemption  in  the  subsidy  calculation. 

Comment  5:  Respondents  argue  that 
in  these  investigations,  the  GDI  program 
and  its  benefits,  including  eligibility  for 
residual  benefits,  terminated  prior  to  the 
preliminary  determination.  'Ilierefore, 
they  argue  the  cash  deposit  rate  should 
be  set  at  zero. 

Department  Position:  At  verification, 
the  GOB  informed  the  Department  that 
USIMINAS*  eligibility  for  GIX  benefits 
expired  on  September  1, 1992.  However, 
USIMINAS  had  been  granted  GDI 
benefits  prior  to  September  1, 1992,  for 
imports  which  would  enter  the  country 
between  September  1. 1992,  and 
December  31, 1992.  llie  GOB  granted 
USIMINAS  the  right  to  receive  its 
previously-approved  Gm  benefits 
through  December  31, 1992.  Because 
USINQNAS  was  stiU  receiving  benefits 
until  December  31, 1992,  the 
Department  considers  that  benefits  wore 
provided  under  GDI  after  the 


preliminary  determinations  in  these 
investigations.  Therefore,  the 
termination  does  not  constitute  a 
pn^ram-wide  chanm  in  accordance 
with  section  355.50(d)  of  the  Proposed 
Regulations,  and  the  cash  deposit  rate 
has  not  been  set  to  zero. 

Comment  6:  Respondents  argue  that 
the  Department  should  not  countervail 
the  IPI  rebate  program,  because  the  IPI 
tax  is  selectively  imposed  by  the  GOB 
on  only  14  sectors  oil  the  Brazilian 
economy,  and  the  rebate  of  that  tax 
merely  places  the  steel  sector  in  the 
same  position  as  other  secttm  in  BraziL 
Petitioners  argue  that  the  IPI  r^tes  do 
constitute  a  non-specific  benefit 
Petitioners  contend  that  the  industry 
sectors  subject  to  IPI  tax  account  fm  a 
major  portion  of  the  Brazilian  economy. 
Therefore,  they  state  it  is  incmrect  to 
suggest  that  a  rebate  of  the  tax  for  the 
steel  industry  serves  to  place  steel  on  an 
even  basis  with  the  rest  of  the  economy. 
The  rebate  of  IPI  tax  is  specifically 
provided  to  the  steel  industry  by  the 
GOB,  and  should  be  countervailed. 

Department  Position:  We  agree  vrith 
petitioners.  The  program  under 
investigation  in  this  case  is  the  IPI 
rebate  program,  under  which  the  steel 
industry  in  Brazil  receives  a  specific 
subsidy  not  provided  to  other 
industries.  While  other  industries  may 
or  may  not  be  required  to  pay  the  IPI 
tax,  the  GOB  rebates  that  tax  only  to  the 
steel  industry,  and  thus  we  have 
determined  that  the  rebate  is  specific 
and  coimtervailable.  The  Department 
has  previously  foimd  the  IPI  rebate 
program  specific  to  the  steel  industry 
(sse,  e.g.,  Garbon  Steel,  Pipe  and  Tul^ 
(1992),  and  Leaded  Bar  (1993)).  In  these 
investigations,  respondents  provided  no 
new  information  or  evidence  of  changed 
circumstances  to  contradict  our 
determination  of  sp^fidty. 

Comment  7:  Petitioners  state  that  the 
Department,  in  its  preliminary 
determination  in  these  investigations, 
correctly  determined  that  Decr^Law 
2324  provided  countervailable  bmefits 
to  USIMINAS  and  GSN  through 
exemptions  of  IPI  and  import  duties  on 
machinery  and  spare  parts,  and  that  the 
Department  should  affirm  this  finding 
in  its  final  determinations. 

Respondents  argue  that  ncme  of  the 
respondents  in  these  investigations 
received  coimtervailable  bmiefits  und«r 
the  2324  program  during  the  PCK. 
Respondents  first  state  ffiat  the 
Department  verified  that  GOSIPA  did 
not  receive  benefits  under  this  program 
during  the  POL 

Respondents  state  that  while  the 
imports  for  which  GSN  received  2324 
program  bmiefits  cleared  Brazilian 
Gustoms  in  January  1991,  those  imports 
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were  related  to  imports  made  in  1990, 
and  therefore  were  assessed  and 
exempted  in  1990.  Respondents  argue 
that  benefits  under  this  program  did  not 
accrue  to  CSN  during  the  POI,  and 
therefore  are  not  coimtervailable. 

Respondents  also  argue  that  the 
Department  should  determine  that 
USIMINAS  did  not  receive 
coimtervailable  benefits  under  this 
program  during  the  POI.  USIMINAS  did 
claim  2324  program  benefits  during  the 
POI.  but  that  claim  is  currently  being 
disputed  by  the  GOB.  The  legal  position 
of  me  GOB,  as  explained  by 
respondents,  is  that  USIMD4AS  was  not 
eligible  for  these  benefits  in  1991. 
Respondents  argue  that,  because  the 
GOB  itself  disputes  USIMINAS’s  claim 
to  these  benefits,  the  Department  should 
not  consider  that  a  subsidy  has  been 
'^granted. 

Department  Position:  In  these  final 
determinations,  the  Department  affirms 
its  preliminary  determination  that 
Deoee-Law  2324  provided 
coimtervailable  benefits  to  CSN  and 
USIMINAS  during  the  POI. 

At  verification,  the  Department 
examined  documentation  which 
showed  that  CSN’s  benefits  did  derive 
fit>m  imports  which  entered  the  country 
in  1990.  However,  because  the  imports 
cleared  Brazilian  Customs  in  1991,  CSN 
actually  realized  the  benefit  from  this 
program  during  the  POI.  This  is 
consistent  with  Department  policy 
which  states  that  a  benefit  is  received  at 
the  time  of  the  cash  flow  to  the 
company  frnm  the  subsidy  program  (see 
section  355.48(a)  of  the  Department’s 
Proposed  Regulations).  Under  this 
program,  the  cash  flow  to  the  company 
from  the  program  occurred  in  1991, 
because  it  is  during  that  year  that  import 
duties  would  have  been  paid,  absent 
this  program. 

The  E)epartment  also  considers  that 
USIMINAS  received  a  benefit  from  the 
2324  program  during  the  POI. 
Respondents’  argument  that  USIMINAS 
and  the  GOB  are  disputing  the  propriety 
of  the  benefit  is  not  relevant  to  the 
Department’s  determination  of  whether 
a  coimtervailable  subsidy  was  received 
by  USIMINAS.  However,  because  the 
matter  has  not  been  resolved  by  the 
Brazilian  judicial  system,  and  there  is  a 
possibility  that  USIMINAS  will 
ultimately  have  to  pay  the  IPI  taxes  and 
import  duties,  we  are  treating  the  non¬ 
payment  as  an  interest-free  loan.  If  a 
countervailing  duty  order  is  issued  in 
these  investigations,  and  if  a  section  751 
administrative  review  is  requested,  we 
will  reexamine  this  issue  in  an 
administrative  review  pending  the 
resolution  of  this  challenge  in  the 
Brazilian  judicial  system. 


Comment  8:  Petitioners  argue  that  the 
Department  should  develop  a 
benchmark  rate  for  fixed-rate,  indexed 
BNDES  loans  that  is  based  on  U.S. 
dollar  interest  rates  plus  a  spread 
derived  from  each  respondent’s  real  cost 
of  U.S.  dollar  borrowings.  The 
Department  found  support  at 
verification  for  comparing  indexed 
loans  with  a  U.S.  dollar-denominated 
benchmark.  The  most  appropriate 
benchmark  is  a  U.S.  prime-based  rate  for 
COSDPA  and  a  LIBOR-based  rate  for 
CSN  and  USIMINAS.  In  addition,  the 
Department  should  include  a  25  percent 
remittance  tax  in  the  nominal  rate  to 
reflect  the  actual  cost  of  borrowing  U.S. 
dollars  in  Brazil. 

Respondents  argue  that  the 
Department’s  Proposed  Regulations 
state  that  the  benchmark  rate  should  be 
fixed  and  that  variable  rates  such  as  the 
U.S.  prime  and  LIBOR  would  violate  the 
criteria  established  in  the  Department’s 
regulations.  The  Proposed  Regulations 
are  concerned  with  tne  average  cost  of 
long-term  debt  in  the  country  in 
question.  Therefore,  if  the  Department 
decides  to  base  its  discount  rate  on  U.S. 
dollar  interest  rates,  the  Department 
should  continue  to  use  the  World  Debt 
Tables  referred  to  in  the  preliminary 
determinations.  Respondents  also  argue 
that  U.S.  dollar  financing  obtained  in 
Brazil  will  not  be  subject  to  the  25 
percent  remittance  tax.  The  income  tax 
associated  with  each  loan  depends  on 
the  source  of  the  loan  and  the  particular 
agreements  underlying  some  of  the  loan 
contracts  stipulate  that  the  lending  bank 
will  often  pay  the  tax. 

Department  Position:  As  explained  in 
the  BNDES  Financing  section  of  this 
notice,  we  learned  at  verification  that 
^NDES  regularly  sets  the  interest  rates 
to  be  charged  on  fixed-rate,  long-term 
indexed  cruzeiro  loans  based  on  long¬ 
term  rates  for  U.S.  dollars.  Moreover, 
there  are  no  long-term  rates  for  cruzeiro 
loans  whether  or  not  they  are  indexed. 

It  is  reasonable  and  consistent  to 
convert  indexed  BNDES  loans  into  U.S. 
dollars  and  to  use  a  U.S.  dollar 
benchmark.  While  petitioners  have 
noted  the  logic  and  consistency  of  this 
approach  based  on  a  reading  of  the 
information  in  the  record,  we  disagree 
with  their  argument  for  a  company- 
specific  benchmeu-k. 

For  uncreditworthy  firms,  the  first 
preference  for  a  benchmark  for  a  fixed- 
rate  loan  under  section  355.44(b)(6)  of 
the  Proposed  Regulations  is  the  highest 
long-term  fixed  interest  rate  commonly 
available  to  firms  in  the  country  in 
question.  In  the  case  of  Brazil,  the 
Department  has  relied  on  the  World 
Bank  because  that  was  the  only  source 
found  during  the  course  of  these 


investigations  which  published  interest 
rates  on  long-term  dollar  lending  in 
Brazil.  Of  all  the  U.S.  dollar  rates 
published  in  the  World  Bank’s  Debt 
Tables,  the  highest  rates  are  those  for 
private,  nonguaranteed  debt  from 
private  creditors  lending  U.S.  dollars  in 
Brazil.  Absent  the  availability  of  any 
other  source  providing  statistics  on  the 
interest  rates  charged  in  Brazil  on  long¬ 
term  U.S.  dollar  lending,  we  are  using 
the  highest  interest  rates  published  in 
the  World  Bank’s  Debt  Tables. 

Furthermore,  in  our  view  it  is  not 
appropriate  to  move  outside  of  Brazil, 
such  as  to  the  U.S.  lending  market  as 
suggested  by  petitioners,  in  search  of 
another  dollar-based  benchmark.  This 
decision  is  based  on  several  specific 
facts  unique  to  those  Brazilian 
investigations.  Both  BNDES  loans  and 
equity  infusions  were  originally 
provided  in  cruzeiros,  but  because  of 
persistent  h)rperinflation  over  the  last 
decade  they  were  converted  into  U.S. 
dollars  for  purposes  of  calculating  the 
benefits  conferred  by  these  programs. 
Therefore,  because  we  have  converted 
the  loans  and  equity  infusions  into 
dollars  for  purposes  of  our  calculations, 
we  do  not  consider  it  appropriate  to 
search  outside  of  Brazil  for  a 
benchmark.  In  our  view,  only  in-country 
dollar  rates  accurately  reflect  the  unique 
factors  involved  in  lending  dollars  in  a 
hyperinflationeiry  economy.  These 
factors  are  presumably  accounted  for  in 
the  dollar  interest  rates  available  within 
Brazil,  but  are  not  reflected  in  interest 
rates  on  dollar  lending  within  the 
United  States.  Therefore,  due  to  these 
economic  conditions  which  are  unique 
to  Brazil,  it  would  be  inappropriate  to 
move  to  the  U.S.  market  for  our  dollar 
benchmark. 

Regarding  the  remittance  tax,  we 
found  no  evidence  at  verification  that 
such  a  tax  is  levied  in  Brazil.  An 
examination  of  the  verified  loan  lists 
submitted  by  the  respondents  shows 
that  the  remittance  tax  was  not  required 
on  U.S.  dollar  borrowings  in  Brazil  from 
either  BNDES  or  private  commercial 
banks.  Therefore,  we  do  not  find  it 
appropriate  to  account  for  that  tax  when 
constructing  our  benchmark. 

Accordingly,  we  determine  that  the 
World  Bank’s  Debt  Table  rates  are 
appropriate  representations  of  “the 
hipest  long-term  fixed  interest  rate 
commonly  available  to  firms  in  the 
country.’’  For  those  years  that  the 
respondents  were  found  to  be 
uncreditworthy  we  have  also  included  a 
risk  premium. 

Comment  9:  Petitioners  argue  that  the 
Department  must  include  FWAME 
loans  as  part  of  its  analysis  of  the 
countervailability  of  the  BNDES  lending 
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system.  FINAME  financing  is  an  integral 
part  of  BNDES  preferential  provision  of 
capital  to  the  steel  industry. 

Respondents  argue  that  allegations 
regarding  direct  lending  by  BI^ES  do 
not  pertain  to  FINAME,  or  any  other  of 
the  various  separate  and  distinct 
lending  programs  of  BNDES.  The 
Department  has  always  investigated 
FINAME  separately  and  has  always 
found  it  to  be  noncountervailable.  See, 
e.g..  Construction  Casting,  (1986);  Tool 
Steel,  (1986);  Wire  Rod,  (1982). 
Appropriately,  the  Department  did  not 
separately  solicit  information  regarding 
FINAME  lending. 

Department  Position:  We  disagree 
with  petitioners.  It  has  been  the 
Department’s  practice  to  treat  loan 
programs  administered  by  these  sub¬ 
agencies  as  separate  programs.  The 
Department  did  not  initiate  an 
investigation  of  the  lending  of  BNDES 
sub-agendes  BNDESPAR  and  FINAME, 
because,  imlike  the  information 
provided  regarding  long-term  BNDES 
loans,  no  argument  or  ^dence 
regaling  the  steel  sector’s  share  of 
borrowing  from  these  sub-agendes  was 
provided  in  the  petition.  Thus,  there 
was  no  new  information  in  the  petition 
that  would  have  led  the  Department  to 
reexamine  the  noncountervailability 
determinations  dted  by  respondents. 

Comment  JO:  Respondents  argue  that 
the  qxiestimi  of  disproportionate  use 
must  be  analyzed  on  a  case-by-case 
basis  and  is  not  sub)ect  to  a  simple 
mathematical  test  that  wo\ild  apply  to 
all  cases.  Doing  otherwise  would  be 
analyzing  disproportionate  use  in  the 
extreme  abstract  with  no  consideration 
of  the  program  or  policy  being  analyzed. 
There  is  no  authority  or  logic  for  the 
proposition  that  the  analysis  of  whether 
a  benefit  is  disproportionally  provided 
to  a  spedfic  indus^  should  ignore  the 
nature  of  the  alleged  benefit 
Particularly  in  this  case,  development 
banks  such  as  BNDES  should  be  given 
sudi  case-by-case  analysis.  Bunching  or 
spikes  in  the  distribution  of  benefits 
may  be  justified  given  the  natural  course 
of  economic  development.  Presiunably, 
in  the  absence  of  other  evidence,  the 
market  is  the  ultimate  allocator  of 
benefits  rather  than  the  government 

Department  Position:  Respondents’ 
basic  premise  is  that  if  a  program 
provides  spedfic  benefits  to  seleded 
industries  due  to  the  inherent  nature  of 
the  program  or  the  inherent  needs  of  the 
redpients  of  the  benefits  imder  the 
program,  then  the  program  should  not 
be  foimd  coimtervailabie.  This  analysis 
is  untenable  and  has  been  explidtly 
overturned  by  the  Department  in  Final 
Results  of  Countervailing  Duty 
Administrative  Review:  Carbon  Black 


from  Mexico,  51  FR  30385  (1986),  and 
Final  Countervailing  Duty 
Determination:  Cert^  Softwood 
Lumber  Products  from  Canada,  57  FR 
22570,  22582  (1992). 

We  do  agree,  however,  with 
respondents*  statement  that 
disproportionate  use  should  be  analyzed 
on  a  case-by-case  basis.  Our  analysis  in 
this  case  shows  that  for  the  years  1975 
through  1986,  the  steel  industry  was  the 
single  largest  redpient  of  BNDES 
lending.  The  steel  industry  received 
two-and-a-half  times  mme  loans  under 
this  program  than  the  second  largest 
industrial  redpient  of  BNDES  funds. 

The  steel  industry  received  more  in 
BNDES  finandng  than  the  total 
financing  provided  to  either  the 
development  of  electridty  or 
infrastrudure  in  Brazil.  It  is  based  on 
this  case-spedfic  analysis  that  we  find 
BNDES  lending  disproportionate  to  the 
steel  industry. 

Conunent  11:  Respondent  argues  that 
neither  the  purdiase  nor  the  use  of  the 
Praia  Mole  Port  conferred  a 
countervailable  subsidy  to  USIMINAS. 
The  sale  of  Praia  Mole  was  a  feir-value, 
arm’s-length  sale  based  on  market 
considerations.  The  financing  terms 
available  to  USIMINAS  were  not 
preferential.  The  Department’s  use  of  an 
“overnight”  rate  (a  oaily  rate)  as  a 
benchmark  is  imreasonable  for 
comparison  to  an  eight-year  loan.  Tlie 
fees  piaid  by  USIMINAS  for  the  use  of 
the  port  did  not  confer  a  benefit. 

Petitioner  argues  that  because  the 
interest  rate  on  the  loan  used  to 
purchase  Praia  Mole  was  below  the 
Department’s  benchmark,  the 
Department  corredly  foimd  the  terms 
preferential  and  therefore 
countervailable.  In  the  absence  of 
preferred  information  regarded 
benchmarlcs,  the  Department  was 
corred  in  choosing  a  short-term  intmest 
rate  for  its  benchmark  in  accordance 
with  practice  and  the  Proposed 
Regulations. 

Department  Position:  Section 
355.44(b)(2)  of  the  Proposed  Regulations 
state  that  the  Department  must  take  into 
accoimt  any  deferral  of  prindpal 
repayments  or  interest  payments  on  a 
loan.  Unless  such  defenal  is  a  normal  or 
customary  lending  practice  in  the 
coimtry  in  question,  the  deferral  of 
prindpal  or  interest  provides  a 
countervailable  benefit  to  the  extent  that 
the  deferral  results  in  a  total  loan 
repayment  that  is  less  than  the 
repayment  would  have  been  in  the 
absence  of  the  deferral.  While  we  find 
no  evidence  that  grace  periods  on 
repayment  of  local  currency  loans  were 
the  normal  or  customary  lending 
pradice  in  Brazil,  the  interest  on  the 


loan  began  accruing  from  the  date  of  the 
loan  contrad  in  1990.  Therefore,  the 
grace  period  itself  bestows  no  benefit. 
However,  as  long  as  the  interest  rate  on 
the  purchase  agreement  is  preferential 
in  relation  to  our  bendunark,  a 
coimtervailable  benefit  accrues  to 
USIMINAS  every  time  it  makes  an 
interest  payment 

Regarding  the  benchmark,  since 
USIMINAS  was  creditworthy  in  1990, 
we  followed  the  hierarchy  for 
creditworthy  firms  established  in 
section  355.44(b)(4)  of  the  Proposed 
Regulations.  The  fi^  five  bendimarks 
in  the  hierarchy  are  long-term  rates. 
Long-term  rates  ftv  cruzeiro  loans  are 
not  available.  Therefore,  we  arrive  at  the 
sixth  preferred  rate  in  the  long-term, 
fixed-rate  hierarchy  which  is  a 
benchmark  based  on  the  “predominant 
source  of  short-term  finandng  in  the 
coimtry  in  question.”  The  pr^ominant 
source  of  short-term  financing  in  Brazil 
in  1990  was  the  “overnight”  rate. 
Monthly  averages  for  overnight  rates  are 
published  in  Gwjuntura  Economics,  a 
private  Brazilian  statistical  publicaticm. 
Since  “overnight”  rates  are  nominal 
rates,  we  use  the  same  deflator  index 
applied  to  USIMINAS’  loan  to  dwive  a 
real  “overnight”  rate  to  use  as  our 
benchmari:. 

The  benchmark  derivation  for  this 
indexed  cruzeiro  loan  is  difl«rent  from 
our  treatment  of  indexed  BNDES  loans, 
which  were  converted  into  U.S.  dollars. 
As  explained  in  both  the  BNDES 
Finandng  section  and  an  earlier 
comment,  BNDES  indexed  loans  were 
converted  into  U.S.  dollars  because  rates 
set  by  BNDES  were  usually  based  on 
U.S.  dollar  rates.  In  this  instance,  there 
is  no  information  that  the  interest  rate 
charged  by  SIDERBRAS  in  the  purchase 
agreement  is  based  on  U.S.  dollar 
interest  rates.  Therefore,  we  used  the 
“overnight”  rate  because  it  is  consistent 
with  the  benchroari:  hierarchy 
prescribed  by  the  Proposed  Regulations. 

Verification 

In  accordance  with  section  776(b)  of 
the  Ad,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  induding 
meeting  with  government  and  company 
offidals,  examination  of  relevant 
accounting  records,  and  examination  of 
original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 
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Suspoasion  of  Liquidation 

In  aocordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  stem  products  from  Brazil, 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7. 1992,  the  date  of 
publication  of  our  preliminary 
determinations  in  ffie  Federal  Register. 
These  final  coimtervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Undm  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidy  and  injury. 
Therefore,  we  instructed  the  U.S. 
Customs  ^rvice  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawal 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7, 1992,  and  April  6, 1993. 
We  will  reinstate  suspension  of 
liquidation  imder  section  703(d)  of  the 
A^,  if  the  International  Trade 
Commission  (ITC)  issues  final 
affirmative  injury  determinations,  and 
will  require  a  cash  deposit  of  estimated 
coimtervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
below. 

Pn  pareani) 


Net  sub¬ 
sidy  rate 

Deposit 

rate 

Certain  hot-rolled  car¬ 
bon  steel  flat  prod¬ 
ucts: 

Courtlry-wide  . . 

30.39 

30.36 

USIMII^ _ 

5.71 

5.52 

CSN _ 

30.39 

30.36 

COSIPA . . 

44.66 

44.36 

Certain  cold-roHed  car¬ 
bon  steel  flat  prod¬ 
ucts: 

Country-wide _ 

21.24 

21.04 

USIMil^ _ 

5.71 

5.52 

CSN _ 

30.39 

30.36 

COSIPA _ 

44.66 

44.36 

Certain  oorrosiorvresist- 
ant  carbon  steel  fiat 
products: 

Country-wide _ 

30.39 

30.36 

Certain  cut-to-lerrgth 
carbon  steel  picde: 
Country-wide  _ _ 

21.84 

21.61 

USIMINAS  . . 

6.07 

5.88 

COSIPA . . 

44.66 

44.36 

ITC  Notification 

In  accordance  with  section  705(c)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  ffie  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  nC  determines  that  material 
injury,  or  threat  of  material  injury  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  seciirities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
nC  determines  that  such  injury  does 
exist,  we  will  issue  countervailing  duty 
orders,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  from  Brazil. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C  1671(d)  and  19  CFR  355.20(a)(4)). 

Dated:  June  21, 1993. 

Joseph  A  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-15631  Filed  7-6-93;  8:45  am] 
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[C-427-810] 

Hnal  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  France 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Anne  Osgood  or  Susan  Strumbel,  Office 
of  Countervailing  Investigations,  U.S. 
Department  of  Commerce,  room  3099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone 


(202)  482-0167  or  482-1442, 
respectively. 

FINAL  DETERMINATIONS 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C  1671),  are  being  provided  to 
manufactiirers,  producers,  or  exporters 
in  France  of  certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Siispension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  these 
preliminary  determinations  in  the 
Federal  Register  on  December  7, 1992 
(57  FR  57785),  the  following  events 
have  occvirred. 

On  December  15, 1992,  we  issued  a 
supplemental/deficiency  questionnaire 
to  the  Government  of  France  (GOF)  and 
Usinor  Sacilor.  On  January  11, 1993,  we 
received  a  response  to  this 
questionnaire.  In  response  to  our  letter 
of  January  13, 1993,  we  received 
addition^  information  concerning  the 
sales  value  of  French-produced 
merchandise  on  January  22, 1993.  In 
addition,  on  January  22, 1993,  we 
received  information  from  respondents 
to  clarify  the  record  on  certain  issues. 

We  conducted  verification  of  the 
responses  submitted  on  behalf  of  the 
GOF  and  Usinor  Sacilor  from  January  25 
through  February  3, 1993. 

On  March  8, 1993,  we  published  in 
the  Federal  Register  a  notice  postponing 
the  final  determinations  in  these 
investigations  in  accordance  with  the 
postponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935). 

On  April  6, 1993,  we  terminated  the 
suspension  of  liquidation  of  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  for  consumption,  on  or  after 
that  date  (see  Suspension  of  Liquidation 
section,  below). 

Country-specific  case  and  rebuttal 
briefs  were  submitted  on  April  19  and 
April  22, 1993,  respectively,  by 
petitioners  and  respondents.  In 
addition,  we  received  general  issues 
case  and  rebuttal  briefs  on  April  28  and 
May  3, 1993,  from  petitioners  and 
respondents.  A  country-specific  hearing 
was  held  on  April  23, 1993  and  the 
general  issues  hearing  was  held  on  May 
5  and  6, 1993.  On  May  26, 1993,  we 
returned  to  both  petitioners  and 
respondents  certain  information 
submitted  in  their  respective  case  briefs 
because  it  constituted  untimely 
presented  factual  information. 
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Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
"classes  or  kinds"  of  merchandise,  as 
described  in  the  Scope  Appendix 
attached  to  the  Final  Affirmative 
Coimtervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria:  (1) 
Certain  hot-rolled  carbon  steel  flat 
products;  (2)  certain  cold-rolled  carbon 
steel  flat  products;  (3]  certain  corrosion- 
resistant  caihon  steel  flat  products;  and 
(4)  certain  cut-to-length  carbon  steel 
plate. 

Injury  Test 

Because  France  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  (19  U.S.C. 
1671(b)),  the  U.S.  International  Trade 
Commission  (ITC)  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  firom  France 
materially  injure,  or  threaten  material 
injviry  to,  a  U.S.  industry.  On  August  21, 
1992,  the  rrC  preliminarily  determined 
that  fliere  is  a  reasonable  indication  that 
a  U.S.  industry  is  being  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  frum  France 
of  the  subject  merchandise  (57  FR 
38064). 

Respondents 

The  GOF  and  the  Commission  of  the 
European  Communities  are  respondents 
for  each  class  or  kind  of  merchandise 
subject  to  these  investigations.  Usinor 
Sadlor  is  the  only  respondent  company 
for  each  class  or  Idnd  of  merchandise 
subject  to  these  investigations. 

Corporate  History 

At  the  end  of  1986,  Usinor  and 
Sacilor,  which  previously  had  been 
stated-owned  corporations,  were  merged 
into  a  single  holding  company  called 
Usinor  Sacilor. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification,  and 
comments  by  interested  parties,  we 
determined  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
coimtries,  were  not  case-specific  but 
rather  cnneral  in  nature.  We  included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Issues; 

•  Privatization  Issues; 


•  Restructuring  Issues; 

The  comments  submitted  by 
interested  parties  concerning  these 
issues,  in  Imth  the  general  issues  case 
and  r^uttal  briefs,  as  well  as  the 
coimtry-specific  briefs,  and  the 
Department’s  positions  on  each  are 
ad^ssed  in  the  General  Issues 
Appendix  which  is  attached  to  the  Final 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria 
which  is  published  concurrently  with 
this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  subsides  (the  period  of 
investigation  ("POI"))  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
year  of  Usinor  Sacilor. 

Equityworthiness 

Petitioners  alleged  that  Usinor, 

Sacilor,  and  Usinor  Sacilor  were 
unequityworthy  from  1982  through 
1991.  Therefore,  any  equity  infusions 
received  during  those  years  were 
provided  on  terms  inconsistent  with 
.commercial  considerations. 

The  Department  has  previously 
determined  that  Usinor  and  Sacilor 
were  unequityworthy  for  the  years  1979 
and  1982  in  Final  Affirmative 
Coimtervailing  Duty  Determinations: 
Certain  Steel  Products  from  France,  47 
FR  39332  (September  7, 1982)  (Certain 
Steel).  In  these  current  investigations, 
respondents  did  not  provide  nor  did  we 
verify  any  information  regarding 
Usinor’s  and  Sadlor’s  financial  position 
for  these  years  that  would  lead  us  to 
reverse  our  earlier  finding. 

Also,  respondents  have  not  provided 
any  information  to  show,  nor  have  they 
argued,  that  Usinor  and  ^dlor  were 
equityworthy  during  the  entire  1979 
throi^  1985  period.  Therefore,  for  the 
reasons  stated  in  our  preliminary 
determinations,  we  continue  to  find  that 
Usinor  and  Sadlor  were 
une<^uityworthy  in  those  years. 

With  resped  to  the  period  following 
1985,  we  have  considered  comments 
raised  by  both  petitioners  and 
respondents  concerning  our  preliminary 
finding  that  Usinor  Sadlor  was 
unequityworthy  from  1986  to  1988,  and 
equity  worthy  during  1991.  Based  on  our 
analysis,  we  continue  to  determine  that 
Usinor  ^cilor  was  unequityworthy  in 
1986  through  1988,  and  equityworthy  in 
1991. 

Respondents  have  argued  that  they 
were  equity  worthy  be^nning  in  1986 
through  1991.  However,  because  there 
were  no  infusions  in  1989  and  1990,  we 
need  not  determine  whether  Usinor 
Sadlor  was  equityworthy  in  those  years. 


Respondents  argue  that  the 
Department’s  preliminary  finding 
ignored  the  fim’s  prospects  for  ffiture 
profitability.  Rather,  according  to 
respondents,  the  Department  rocused  on 
past  performance  without  taking  into 
consideration  the  restructuring  and 
consolidation  activities  of  the  company 
and  the  cyclical  downturn  being 
experienced  by  the  steel  industry.  We 
have  addressed  this  issue,  as  well  as 
respondents’  arguments  regarding  the 
owner-investor  viewpoint  and 
conversion  of  past  investments,  in  the 
Equityworthiness  section  of  the  General 
Issues  Appendix. 

When  determining  whether  a 
company  is  equityworthy  in  a  particular 
year,  it  is  the  Department’s  practice  to 
evaluate  the  company’s  finandal 
performance  over  the  three  years  prior 
to  the  year  in  which  the  infusion  was 
provided.  Therefore,  to  evaluate 
whether  Usinor  Sadlor  was 
equityworthy  beginning  in  1986,  we 
have  evaluated  the  finandal  position  of 
Usinor  and  Sadlor  three  years  prior  to 
each  year  in  which  investments  were 
made. 

Usinor,  Sacilor,  and  Usinor  Sacilor 
reported  substantial  losses  in  each  year 
until  1987.  Stockholders’  equity  was 
negative  in  every  year  except  1986. 
Accordingly,  certain  finandal 
indicators,  such  as  rate  of  return  on 
assets  and  equity  and  profit  margin  on 
sales,  were  negative  until  1987.  1988, 

Usinor  Sadlor  reported  positive  rates  of 
return  on  assets  and  equity,  profit 
margin  on  sales,  and  a  positive  debt  to 
equity  ratio.  However,  given  its  history 
of  losses  and  poor  finandal  condition  in 
the  years  preceding  1988,  we  cannot  say 
that  Usinor  Sadlor  was  equityworthy  in 
1988.  Therefore,  we  determine  that 
Usinor,  Sadlor.  and  Usinor  Sadlor  were 
unequityworthy  in  1986  through  1988. 

Respondents  have  argued  that 
earnings  before  interest,  taxes  and 
depredation  (EBITD)  is  an  important 
measure  of  the  equityworthiness  of  a 
company.  Respondents  maintain  that  a 
potential  investor  may  view  strong  gains 
in  EBITD  as  a  positive  indicator  that  a 
company’s  restniduring  efi'orts  are 
paying  ofl.  In  addition,  according  to 
respondents,  investors  may  be  less 
concerned  with  net  income  if  they  can 
see  that  the  company  is  actively 
working  toward  retiring  debt  and 
unproductive  assets. 

However,  as  we  stated  in  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  France  58  FR  6222  (January  27, 
1993)  [Lead  and  Bismuth),  we  are  not 
persuaded  that  EBITD  is  the  best  means 
of  measuring  the  rate  of  return  on 
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equity.  While  potential  investors  may  . 
consider  EBITD,  it  is  not  as  accurate  a 
reflection  of  the  potential  return  on 
investment  as  a  measure  which  is  net  of 
interest,  taxes,  and  depredation,  i.e.,  net 
income.  The  Department  considers  that 
the  net  income  of  a  company,  not 
EBITD,  reflects  the  amount  which 
would  potentially  accrue  to  the  benefit 
of  the  snareholders.  For  these  reasons, 
we  have  relied  upon  the  companies’ 
return  on  assets  and  retiim  on  equity, 
calculated  as  net  income  divided  by  the 
assets  and  average  shareholder’s  equity, 
respectively. 

Petitioners  have  observed  that  most  of 
the  ratios  used  by  the  Department  to 
evaluate  equityworthiness  {e.g.,  current, 
quick,  debt-to^uity.  proflt  margin, 
etc.),  deteriorated  over  the  period  1988 
through  1990,  despite  Usinor  Sacilor’s 
two  proEtable  years  in  1988  and  1989. 
Therefore,  according  to  petitioners,  ' 
Usinor  Sacilor  could  not  have  attracted 
equity  capital  in  1991. 

Two  measures  of  liquidity,  the  current 
ratio  and  quick  ratios,  indicated  that  the 
Arm  was  sufflciently  able  to  meet  its 
short-term  obligations  during  the  period 
1988  and  1991.  However,  petitioners 
maintain  that  the  decline  in  Usinor 
Sacilor's  times-interest  ecuned  ratio 
indicates  that  the  firm  was  barely  able 
to  meet  its  interest  payments. 
Respondents  point  out,  however,  that 
this  ratio  is  below  normal,  particularly 
with  respect  to  1991,  because  of  the 
restructuring  undertaken  by  Usinor 
Sacilor. 

Petitioners  also  argue  that  although 
there  was  a  global  upturn  in  the  steel 
cycle  from  1988  through  1990,  which 
allowed  Usinor  Sacilor  to  increase  its 
net  sales,  its  profit  on  those  sales 
declined.  Respondents  answer  that  if 
petitioners  had  calculated  the 
profitability  ratios  using  EBITD,  they 
would  find  that  the  ratios  were  very 
good  for  these  years.  Further, 
respondents  argue  that  although  Usinor 
Sacilor  posted  a  loss  in  1991,  it  was  due 
to  a  large  restructuring  charge  taken  in 
that  year. 

We  agree  with  petitioners  that 
althou^  the  comp>Bny  reported  positive 
rates  of  return  on  both  assets  and  equity 
for  1968  through  1991,  the  financial 
position  of  the  firm  weakened  yearly. 
However,  we  do  not  believe  that  the 
firm’s  financial  position,  as  indicated  by 
the  ratios  during  these  years,  was  such 
that  it  would  not  be  able  to  attract 
investment.  Ratio  analysis  only  provides 
a  “snapshot”  of  the  financial  position  of 
the  firm  at  a  particular  point  in  time. 
While  that  snapshot  is  important,  it 
must  be  weighed  against  evidence 
regarding  the  future  prospects  of  the 
company. 
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In  these  investigations,  we  have  such 
evidence — a  report  ai  an  analysis  of 
Usinor  Sacilor  performed  by  an 
independent  Swiss  consulting  firm.  The 
Swiss  consulting  firm  was  hired  by  the 
European  Commission  to  evaluate 
Credit  Lyonnais’  proposed  acquisition 
of  20  percent  of  Usinor  Sacilor’s  voting 
stock.  The  European  Commissicm 
ordered  the  study  to  determine  whether 
the  proposed  investment  by  Credit 
Lyonnais  was  one  that  a  prudent 
investor  would  make,  and  whether 
Credit  Lyonnais  was  paying  a  fair  price, 
in  accordance  with  the  European 
Commimities’  State  Aids  Co^. 

Petitioners  contend  that  the  Swiss 
consulting  report  is  error-ridden, 
fundamentally  biased,  and  that  it  fails  to 
establish  that  a  reasonable  investor 
would  have  provided  capital  to  Usinor 
Sacilor.  We  disagree.  We  find  the  Swiss 
consulting  report  to  be  reliable  and 
probative.  Due  to  the  proprietary  nature 
of  this  report,  we  have  set  out  our 
evaluation  of  the  arguments  with 
respect  to  this  report  in  a  separate 
memorandum  to  the  file. 

Thus,  in  considering  Usinor  Sacilor’s 
potential  to  generate  a  reasonable  rate  of 
return  within  a  reasonable  period  of 
time,  we  have  looked  to  both  the 
relevant  financial  data  and  the  Swiss 
consulting  report.  On  that  basis,  we 
have  concluded  that  Usinor  Sacilor  was 
equityworthy  in  1991.  For  further 
discussion  of  our  equityworthiness 
analysis  and  our  analysis  of  the  Swiss 
Consulting  Report,  see  Memorandum  to 
File,  dated  June  21, 1993,  regarding  the 
Evaluation  of  Usinor  Sacilor’s 
Equityworthiness  and  Creditworthiness, 
on  file  in  the  Central  Records  Unit 
(Room  B-099  of  the  Main  Commerce 
Building). 

Creditworthiness 

In  our  preliminary  determinations,  we 
found  Usinor  Sacilor  to  be 
uncreditworthy  during  the  years  1978 
through  1989.  Respondents  have  not 
challenged  this  finding  nor  have  they 
provide  any  information  for  the  record 
that  would  lead  us  to  reach  a  different 
conclusion  for  the  period  1978  through 
1981.  Therefore,  for  purposes  of  these 
final  determinations,  we  determine  that 
Usinor  and  Sadlor  were  uncreditworthy 
in  the  years  1978  throu^  1981. 

Based  on  our  analysis  of  certain 
liquidity  ratios  and  debt  ratios,  i.e., 
current  and  quick,  times  interest  earned, 
long-term  debt,  and  d^ht-to-equity,  we 
continue  to  determine  that  Usinor. 
Sacilor,  and  Usinor  Sacilor  were 
uncreditworthy  during  the  years  1982 
through  1968.  In  reaching  this 
determination,  we  evaluated  financial 
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data  for  the  three  years  prior  to  each 
year  in  which  borrowings  were  made. 

For  the  period.  1979  through  1967, 
Usinor,  Sacilor.  and  Usinor  Sacilor 
consistently  incurred  substantial  losses. 
As  a  resuh,  the  interest  ratios  were 
negative  and  the  liquidity  ratios 
indicated  that  the  companies  may  have 
had  difficulty  in  meeting  their  short¬ 
term  obligations.  Moreover,  Usinor  and 
Sacilor  reported  net  losses  in  each  of 
these  years.  ‘Therefore,  we  find  Usinor, 
Sacilor,  and  Usinor  Sacilor  to  be 
imcreditworthy  from  1982  through 
1988. 

The  picture  began  to  change,  however 
in  1988.  Usinor  ^cilor  reported  a  profit 
in  that  year,  as  well  as  in  1989,  and 
1990.  In  addition,  the  times-interest 
earned,  long-term  debt,  and  debt-to- 
equity  ratios  indicated  that  Usinor 
Sacilor  was  in  a  position  to  cover  its 
interest  obligations,  and  had  improved 
its  debt  structure.  Based  on  this,  we  find 
Usinor  Sacilor  creditworthy  for  the 
years  1989, 1990,  and  1991.  For  further 
discussion  of  our  creditworthiness 
analysis  and  our  analysis  of  the  Swiss 
Consulting  Report,  see  Memorandum  to 
File,  dated  June  21, 1993,  regarding  the 
Evaluation  of  Usinor  Sacilor’s 
Equityworthiness  and  Creditworthiness, 
on  file  in  the  Central  Records  Unit 
(Room  B-099  of  the  Main  Commerce 
Building). 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  France  of  certain  steel 
products  under  the  following  programs. 
The  analysis  provided  below  applies 
equally  to  each  of  the  four  classes  or 
kinds  of  merchandise. 

1.  Equity  Infusions 

Loans  with  Special  Characteristics 
(PACS):  A  plan  was  agreed  upon  in  1978 
to  help  the  principal  steel  companies, 
Usinor,  Sacilor,  Chatillon-Neuves- 
Maisons,  and  their  subsidiaries, 
restructure  their  massive  debt.  This  plan 
entailed  the  creation  of  a  steel 
amortization  fund,  celled  the  Caisse 
d’Amortissement  pour  I’Acier  (CAPA), 
for  the  purpose  of  ensuring  repayment 
of  funds  borrowed  by  these  companies 
prior  to  June  1, 1978.  In  accordance 
with  the  restructuring  plan  of  1978, 
bonds  previously  issu^  on  behalf  of  the 
steel  companies  and  pre-1978  loans 
from  Credit  National  and  Fonds  de 
Developpement  Economique  et  Social 
(FDES)  were  converted  into  “loans  with 
special  characteristics,”  or  PACS.  As  a 
result  of  this  process,  the  steel 
companies  were  no  longer  liable  for  the 
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loans  and  bonds,  but  did  take  on  PACS 
obligations. 

Respondents  argue  that  PACS  were  an 
instnunent  akin  to  redeemable 
subordinated  nonvoting  preferred  stock. 
PACS  would  be  includea  in 
shareholders’  equity  on  the  balance 
sheet,  and  had  the  following 
characteristics:  (1)  A  symbolic  0.10 
percent  remimeration  for  the  first  five 
years  and  1.0  percent  thereafter;  (2)  no 
repayment  schedule,  but  in  the  event 
the  steel  companies  became  profitable, 
the  PACS  holders  could  elect  to  redeem 
their  PACS  or  share  in  profits  according 
to  a  predetermined  formula;  and  (3) 
PACS  were  subordinated  to  all  but  the 
common  stock. 

In  1978,  Usinor  and  Sacilor  converted  , 
21.1  billion  French  francs  (FF)  of  debt 
into  PACS.  From  1980  to  1981,  Usinor 
and  Sacilor  issued  FF8.1  billion  of  new 
PACS.  PACS  in  the  amount  of  FF13.8 
billion,  FF12.6  billion  and  FF2.8  billion 
were  converted  into  common  stock  in 
1981, 1986  and  1991,  respectively. 

For  the  reasons  discussed  in  the 
Equity  section  of  the  General  Issues 
Appendix,  we  have  determined  that 
PACS  were  debt,  rather  than  equity, 
when  issued.  Fonds  d’Intervention 
Siderurgique  (FIS)  The  1981  Corrected 
Finance  Law  granted  Usinor  and  Sacilor 
the  authority  to  issue  convertible  bonds. 
The  FIS,  or  steel  intervention  fund,  was 
created  by  a  decree  of  May  18, 1983,  in 
order  to  implement  that  authority. 

Usinor  and  Sacilor  issued  convertible 
bonds  to  the  FIS,  which,  in  turn,  with 
the  COF’s  guarantee,  floated  bonds  to 
the  public  and  to  institutional  investors. 

In  1983, 1984,  and  1985,  Usinor  and 
Sacilor  issued  convertible  bonds  to  the 
FIS.  These  FIS  bonds  were  converted  to 
common  stock  in  1986  and  1988. 

For  the  reasons  discussed  in  the 
Equity  section  of  the  General  Issues 
Appendix,  we  have  determined  that  FIS 
bonds  were  debt,  rather  than  equity, 
when  issued. 

Calculation  Methodology 

Consistent  with  the  equity 
methodology  adopted  in  these 
investigations,  we  have  concluded  that 
any  benefits  to  Usinor  Sacilor  occurred 
at  the  point  when  these  debt 
instruments,  i.e.,  PACS  and  FIS  bonds, 
were  converted  to  common  stock. 
Because  we  have  determined  that 
Usinor  Sacilor  was  unequityworthy 
fi-om  1978  through  1988  and 
equityworthy  in  1991,  we  consider  the 
conversion  of  PACS  to  common  stock  in 
1981  and  1986  to  constitute  equity 
infusions  on  terms  inconsistent  with 
commercial  considerations.  However, 
because  we  have  determined  that  Usinor 
Sacilor  was  equityworthy  in  1991,  the 


PACS-to-equity  conversion  in  1991  has 
been  determined  to  be  consistent  with 
commercial  considerations. 

Similarly,  we  consider  the  conversion 
of  FIS  bonds  to  common  stock  in  1986 
and  1988  to  constitute  equity  infusions 
on  terms  inconsistent  with  commercial 
considerations  because  Usinor  Sacilor 
was  unequityworthy  in  1986  and  1988. 

Equity  Infusion  1978 

The  GOF  provided  an  infusion  of 
capital  to  Usinor  and  Sacilor  in  1978. 
Given  our  determinations  that  Usinor 
and  Sacilor  were  imequityworthy  in 
1978,  this  equity  infusion  was  provided 
on  terms  inconsistent  with  commercial 
considerations. 

We  followed  the  grant  methodology 
discussed  in  the  Allocation  section  of 
the  General  Issues  Appendix  in 
allocating  the  benefits  from  the  1978 
infusion,  and  the  1981, 1986,  and  1988 
debt-to-equity  conversions.  We  divided 
these  benefits,  as  well  as  all  other 
benefits  discussed  below,  by  total  1991 
sales  of  either  Usinor  Sacilor  or  the 
producers  of  the  subject  merchandise,  as 
appropriate.  (See,  the  Denominator 
section  of  the  General  Issues  Appendix 
for  a  discussion  of  the  methodology 
used).  On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  10.91  percent 
ad  valorem. 

2.  Other  Equity  Infusions  in  1979,  and 
1981  Through  1983 

Petitioners  alleged  that  the  GOF  made 
equity  infusions  into  Usinor  and  Sacilor 
in  1979,  pursuant  to  the  Plan  Ader 
launched  in  1978,  and  in  1981  when 
PACS  held  by  the  FDES  were  cancelled 
in  exchange  for  stock.  In  addition, 
petitioners  asserted  that  President 
Mitterrand’s  1982  Plan  Acier  called  for 
equity  infusions  in  Usinor  and  Sacilor 
in  1982  and  1983.  Petitioners 
maintained  that  these  injections  were 
accomplished  through  the  creative  use 
of  loss  reserves. 

We  verified  the  detailed  exposition 
provided  by  the  GOF  and  Usinor  Sacilor 
of  the  events  of  1978  through  1991, 
specifically  with  respect  to  the 
conversion  of  loans  to  PACS  in  1978, 
the  reclassification  of  PACS  to  common 
stock  in  1981,  and  the  subsequent 
reductions  in  paid-in-capital.  In 
addition,  we  examined  the  changes  in 
capital  for  the  years  1982  and  1983.  On 
this  basis,  we  confirmed  that  neither 
Usinor  nor  Sacilor  received  any  equity 
infusions  in  addition  to  those  already 
discussed. 

3.  Grants  in  the  Form  of  Shareholders’ 
Advances 

The  GOF  financed  the  recurring  needs 
of  Usinor  and  Sacilor  through 


shareholders’  advances  beginning  in 
1982.  These  shareholders’  advances 
carried  no  interest  and  there  was  no 
precondition  for  receipt  of  these  funds. 
The  GOF,  in  1986,  paid  out  the  last  of 
the  advances  it  had  agreed  to  make 
under  this  program.  These  advances 
were  converted  to  common  stock  in 
1986. 

With  respect  to  shareholders’ 
advances,  we  have  determined  that  the 
advances  constitute  countervailable 
grants,  as  no  shares  were  received  for 
them  (see,  the  Equity  section  of  the 
General  Issues  Appendix).  We 
calculated  the  benefit  from 
shareholders’  advances  for  the  POI 
using  the  methodology  discussed  in  the 
Allocation  section  of  the  General  Issues 
Appendix.  We  divided  this  benefit  by 
total  1991  sales  [see,  the  Denominator 
section  of  the  General  Issues  Appendix. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  3.97  percent  ad 
valorem. 

4.  Investment  Subsidies 

At  verification,  we  confirmed  that 
pursuant  to  the  French  Accounting  Plan 
in  1984,  all  French  companies  had  to 
report  in  their  accoimting  records  all 
subsidies  which  they  received  according 
to  whether  the  subsidies  were  for  the 
purchase  of  fixed  assets  or  other  than 
fixed  assets.  If  the  subsidy  was  for  the 
purchase  of  fixed  assets,  it  would  be 
reported  as  an  investment  subsidy. 
Within  this  category,  there  is  a  further 
breakdown  for  subsidies  going  to  the 
purchase  of  specific  fixed  assets,  i.e., 
equipment  subsidies.  For  example,  a 
subsidy  for  the  purchase  of  anti¬ 
pollution  equipment  would  be  treated 
as  an  equipment  subsidy.  If  the  subsidy 
was  for  other  than  fixed  assets,  it  would 
be  reported  as  an  operating  subsidy. 

Funds  are  provided  by  (1)  the  health 
insurance  offices  for  investments  to 
reduce  work-related  illnesses  and 
accidents;  (2)  the  water  agencies  to 
assist  in  the  financing  of  projects  for  the 
public  good,  such  as  water  protection, 
pollution  control  and  water 
rehabilitation;  (3)  the  agency  for  energy 
control  for  projects  promoting  the 
rational  use  of  energy;  and  (4)  the  ECSC 
for  research  and  development,  the 
results  of  which,  according  to  officials, 
must  be  made  available  to  all 
Community  members.  These  funds  can 
take  the  form  of  investment,  equipment, 
or  operating  subsidies  depending  on 
how  the  funds  are  used. 

Respondents  provided  brochures  fi-om 
the  various  agencies  in  an  efiort  to 
demonstrate  that  these  funds  were 
generally  available.  However,  during  the 
verification  of  the  GOF,  although 
requested,  we  were  not  provided  with 
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any  documentation  concerning  the 
actual  distribution  of  funds  under  these 
programs  to  demonstrate  that  these 
subsidies  are  not  specific  on  a  de  facto 
basis. 

BecauM  we  did  not  receive  sufficient 
informatioa.  we  have  based  our 
determination  on  “best  information 
available"  (BIA).  Section  776(c)  requires 
the  Department  to  use  BIA  "whenever  a 
party  or  any  other  person  refuses  or  is 
unable  to  produce  information 
requested  in  a  timriy  manner  and  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation .  .  ." 

Therefore,  as  BIA  we  have  determined 
that  investment  subsidies  are  de  facto 
specific. 

Based  on  the  criteria  outlined  in  the 
Allocatimi  section  of  the  General  Issues 
Appendix,  we  have  determined  that 
investment  subsidies  are  nonrecurring 
grants.  Hovrever,  because  we  have  no 
information  on  the  record  concerning 
receipt  of  investment  subsidies  in  any 
year  other  than  1991,  we  are  expensing 
the  amount  received  in  1991.  By 
expensing  ffie  total  ammmt  received  in 
1991,  ratW  than  allocating  it,  we  create 
a  proxy  for  the  benefit  that  would  have 
existed  if  pest  subsidies  had  been 
allocated  over  time. 

Accordingly,  we  have  divided  the 
amoimt  of  grants  received  in  1991  by 
total  1991  sales  (see,  the  Denominator 
section  of  the  General  Issues  Appendix). 
On  this  basis,  we  find  no  benefit  during 
thePOI. 

5.  &ants  in  the  Form  of  Gancellation  of 
Debt  by  Denain  Nord-Est  Longwy  and 
Marine-Wendel 

Denain  Nord-Est  Longwy  ("DNEL”) 
and  Marine-Wendel,  the  former  private 
majority  riiarAolders  of  Usinor  and 
Sacilor,  respectively,  cancelled  a 
portion  of  ^  debt  owed  to  them  by 
Usinor  and  Sacilor.  In  Certain  Steel,  the 
Department  stated  that  since  this 
forgiveness  of  debt  was  provided  at  the 
direction  of  the  GOF  as  part  of  the  1978 
Rescue  Plan,  it  conferred  a 
couuntervailable  benefit.  Accordingly, 
in  the  final  determination,  we  treated 
the  cancelled  amount  of  debt  as  a  grant 
and  allocated  the  benefits  over  a  15-yeer 
period. 

Although  respondents  have  argued 
that  these  debt  cancellations  by  private 
parties  are  not  countervailable,  they 
have  provided  no  information  that 
would  lead  us  to  overturn  our  1982 
determination  that  the  cancellations 
were  directed  by  the  GOF.  In  addition, 
the  Protocols  whidi  implemented  the 
1978  restructuring,  provided  in  the 
responses,  support  the  conclusion  made 
in  Certain  Stcwl  that  the  debt 
cancellations  were  directed  by  the  GOF. 


Because  the  debt  forgiveness 
represented  by  the  loan  write-off  was 
specific  to  Usinor  and  Sacilor,  we  find 
it  counteravailable.  We  have  calculated 
the  benefit  horn  this  program  using  the 
methodolo^  outlined  in  the  Allocation 
section  of  me  Genrnal  Issues  Appendix. 

In  addition,  in  the  1978  restructuring, 
many  of  the  loans  made  to  the 
companies  by  the  private  majority 
shareholders  were  converted  to  PACS. 
Sacilor’s  former  majority  shareholder 
redeemed  its  PACS  in  1989.  Although 
Sacilor  paid  no  interest  on  the  PACS, 
the  full  value  was  repaid.  Therefore,  we 
are  treating  this  as  a  zero  interest  rate 
loan  far  which  benefits  ejqiired  prior  to 
thePOI. 

Ihe  loans  from  Usinor’s  former 
majority  shareholder,  which  also  were 
converted  to  PACS,  were  essentially 
written  off  in  1981  at  a  redemption 
value  of  FFIOO.  Accordingly,  we  are 
treating  the  difference  between  the 
original  value  of  the  loan  and  the  amout 
repaid  as  a  grant.  However,  ffie  benefit 
arising  fiom  the  write-off  of  Usinor’s 
PACS  did  not  exceed  0.50  percent  of 
sales  in  diat  year.  Therefore,  we  have 
expensed  the  benefit  in  the  year 
received.  (See  the  methodology 
discussed  in  the  Allocation  section  of 
the  General  Issues  Appendix.) 

Adding  the  benefits  from  the  debt 
forgiveness  and  the  write-off,  we 
divided  this  amount  by  total  1991  sales 
(see,  the  Denominator  section  of  the 
General  Issues  Appendix.)  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  0.05  percent  ad  valorem. 

6.  ECSC  Article  54  Loans  and  Loan 
Guarantees 

ECSC  Article  54  industrial  investment 
loans  are  provided  for  the  piupose  of 
purchasing  new  equipment  or  financing 
modernization.  At  verification,  it  was 
established  that  Article  54  loans  are  not 
funded  through  the  ECSC  budget. 

Rather,  they  are  direct  loans  finm  the  EC 
Commission  carrying  a  slightly  higher 
rate  than  that  at  which  the  Commission 
obtained  them,  in  order  to  cover  its 
costs. 

We  confirmed  at  verification  that  the 
Commission  uses  this  program  to 
facilitate  the  borrowing  process  for 
companies  in  the  ECSC,  some  of  which 
may  not  otherwise  be  able  to  obtain 
loans.  These  loans  are  only  available  to 
companies  in  the  steel  and  coal 
industries.  The  ECSC  has  never 
provided  any  loan  guarantees  under 
Article  54. 

We  determine  that  this  program  is 
limited  to  the  coal  and  steel  industry. 
Therefore,  these  loans  are 
countervailable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  with 


commercial  considerations,  i.e.,  on 
terms  more  favorable  than  the 
benchmark  financing. 

For  those  years  in  which  Usinor, 
Sacilor,  and  Usinor  Sacilor  were 
uncreditworthy,  we  have  used  as  the 
benchmark  and  the  discoimt  rate  the 
rate  for  die  Credit  National  Bank 
Equipment  Loans  reported  in  the  OECD 
Financial  Statistics  publication  for  1991. 
We  added  a  risk  premium  in  accordance 
with  section  355.44(b)(6)(iv)  of  the 
Proposed  Regulations.  For  those  years  in 
which  Usinor,  Sacilor,  and  Usinor 
Sacilor  were  creditworthy,  we  did  not 
add  a  risk  premium  to  the  benchmark 
interest  rate. 

We  then  compared  the  appropriate 
benchmark  financing  to  the  financing 
received  from  the  EC^  and  found  that 
loans  imder  ECSC  Article  54  were 
provided  on  terms  inconsistent  with 
commercial  considerations.  Therefore 
we  determine  that  these  loans  are 
countervailable. 

To  calculate  the  benefit  from  these 
loans,  we  employed  our  long-term  loan 
methodology  as  described  in  section 
355.49(c)(1)  of  the  Department’s 
Proposed  Regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366  (May  31, 1989))  (Proposed 
Regulations).  (See  also  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Granite  Products  from  Spain,  53 
FR  24340  Oune  28, 1988).)  We  divided 
the  total  benefit  during  the  POI  by  1991 
total  sales  (see,  the  Denominator  section 
of  the  General  Issues  Appendix.)  On  this 
basis,  we  calculated  an  estimated  net 
subsidy  of  0.16  percent  ad  valorem. 

7.  Long-Term  Loans  From  CFDI 

The  Law  of  July  13, 1978,  created 
participative  loans  (prets  participatife) 
which  were  by  law  available  to  ^1 
French  companies.  Under  these  loans, 
which  were  issued  by  the  Caisse 
Francaise  de  Developpement  Industriel 
(CFDI),  the  borrower  paid  a  lower-than- 
market  interest  rate  plus  a  share  of 
future  profits  according  to  an  agreed 
upon  formula.  These  loans  were 
obtained  by  either  Usinor,  Sacilor,  or 
their  subsidiaries.  In  our  preliminary 
determinations,  we  stated  that  loans 
outstanding  to  CFDI  were  consolidated 
into  a  new  loan  in  1991.  Because  we 
were  treating  this  consolidation  as  a 
new  loan  taken  out  in  1991,  no  payment 
would  be  due  imtil  1992.  Hence,  there 
would  have  been  no  cash  flow  effect  or 
the  firm  until  1992, 

Nevertheless,  the  old  loans  which 
were  consolidated  in  1991  remained 
outstanding  during  a  portion  of  the  POI 
and  potentially  gave  rise  to  a  benefit. 
Therefore,  we  afeo  analyzed  the  old 
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loans  and  found  that  they  were  specific 
because  respondents  had  not  provided 
sufficient  eWdence  concerning  the 
distribution  of  lending  at  the  time  there 
loans  ware  ^ven. 

During  vmfication,  we  confirmed  that 
the  outstanding  balances  on  the  CFDI 
loans  whidi  were  issued  to  Usinor  and 
Sacilor  prior  to  their  merger  were  not. 
in  fact,  consolidated.  Rather  these  debts 
were  transferred  to  Usinor  Sacilor.  The 
purpose  of  this  transaction  was  simply 
to  change  the  identity  of  the  debtor  from 
Usinor  and  Sacilor  to  Usinor  Sacilor. 

We  establi^ed  that  the  terms  of  the 
loans  did  not  change  in  any  way. 

Therefore,  because  there  was  no 
change  in  the  terms  of  these  loans  in 
1991,  we  have  examined  whether  these 
loans  were  specifically  provided  at  the 
time  they  were  originally  given,  i.e., 
from  1983  through  1988.  to  Usinor, 
Sacilor,  and  Usinor  Sacilor. 

The  GOF  has  claimed  that  loans  from 
CFDI  are  not  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Respondents 
provided  a  letter  from  CFDI  regarding 
the  distribution  of  loans  during  the 
period  1983  through  1988.  However, 
during  verification,  GOF  officials  could 
not  provide  any  documentation 
supportii^  the  data  provided  in  the 
letter.  Therefore,  berause  we  do  not 
have  sufficient  verified  information  on 
the  record  regarding  the  distribution  of 
CFDI  loans,  we  have  determined  that 
these  loans  are  de  facto  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Therefore, 
these  loans  are  countervailable  to  the 
extent  that  they  were  provided  on  terms 
inconsistent  with  commercial 
considerations. 

For  those  years  in  vdiich  Usinor. 
Sacilor,  and  Usinor  Sacilor  were 
uncreditvmrthy.  we  have  used  as  the 
benchmark  and  the  discount  rate  the 
rate  for  the  Credit  National  Bank 
Equipment  Loans  reported  in  the  OECD 
Financial  Statistics  publication  for  1991. 
We  added  a  risk  premium  in  accordance 
with  section  355.44(b)(6)(iv)  of  the 
Proposed  Regulations.  For  those  years  in 
which  Usinor.  Sacilor,  and  Usinor 
Sacilor  were  creditworthy,  we  did  not 
add  a  risk  premium  to  the  benchmark 
interest  rate. 

We  then  compared  the  appropriate 
benchmark  financing  to  the  financing 
received  from  the  CTOl  and  found  that 
these  loans  were  provided  on  terms 
inconsistent  with  commercial 
considerations.  Therefore,  we  determine 
that  these  loans  are  coimtervailable. 

To  calculate  the  benefit  from  these 
loans,  we  employed  our  long-term  loan 
methodoloOT  as  described  above  in  the 
ECSC  Article  54  Loans  and  Loan 


Guarantees  section.  We  divided  the  total 
benefit  during  the  POl  by  1991  total 
sales  (see,  the  Denominate  section  of 
the  General  Issues  Appendix).  Chi  this 
basis,  we  calculated  an  estimated  net 
subsidy  of  0.35  percent  ad  valorem. 

8.  ECSC  Redeploymmit  Aid  (Article 
56(2)(b) 

Ckants  imder  Article  56(2)(b)  of  the 
ECSC  treaty  have  been  provid^  since 
the  1950’s  to  coal  and  steel  wekers.  The 
main  purpose  of  the  grants  is  to  assist 
workers  affected  by  the  restructuring  of 
the  coal  and  steel  industries. 

Application  for  assistance  under  this 
program  must  be  submitted  by  the 
Member  State  on  behalf  of  the  workers 
afrected  by  the  restructuring.  Such 
application  must  contain  information 
relating  to  the  specific  production 
process  that  will  result  in  the 
elimination  of  jobs. 

The  maximum  amoimt  of  aid 
provided  by  the  ECSC  is  ECU  3,000,  and 
this  amount  must  at  least  be  matched  by 
the  Member  State.  Fimds  for  the  ECSC 
portion  of  these  pa3rments  are  from  the 
ECSC  operational  budget,  made  up 
entirely  of  levies  on  ECSC  companies. 

Since  the  ECSC  portion  of  payments 
under  this  program  comes  from  its 
operational  budget,  we  determine  the 
portion  of  payments  provided  by  the 
ECSC,  i.e.,  50  percent  is  not 
countervailable. 

With  respect  to  the  matching  GOF 
contributions,  we  have  learned  that 
companies  in  France  have  no  minimum 
le^l  obligations  to  severed  employees. 

Typically,  employees  receive 
pensions  equal  to  65  percent  of  their 
salaries,  of  which  the  government  pays 
35  percent  and  the  company  pays  65 
percent.  However,  under  the  collective 
bargaining  agreements  for  steel, 
employees  receive  70  percent  of  their 
salary.  The  GOF  pays  35  percent  of  this 
amount.  However,  because  the  GOF  is 
paying  35  percent  of  a  higher  pension, 
its  absolute  contribution  towanls 
steelworkers  retirement  is  higher  than 
its  absolute  contribution  to  other 
workers. 

Because  the  GOF  typically  provides 
22.75  percent,  [i.e..  65  times  0.35)  of  a 
workers  salary,  we  determine  that  this 
amount  of  the  GOF  contribution  to  steel 
workers’  pensions  is  not 
countervailable.  However,  it  is 
necessary  to  determine  with  respect  to 
the  increment  provided  only  to  steel 
whether  Usinor  Sacilor  has  been 
relieved  of  an  obligation  it  would 
otherwise  incur. 

Consistent  with  the  policy  described 
in  the  Prepension  Assistance  section  of 
the  General  Issues  Appendix,  we  have 
attempted  to  determine  wheffier  Usinor 


Sacilor  and  its  workers  were  aware 
when  they  negotiated  their  collective 
bargaining  agreement  that  the  GOF 
would  contribute  their  extra  amount. 
Based  on  our  review  of  the  record  in 
these  investigations,  we  have  no 
information  ffiat  these  extra  payments 
were  expected  by  the  company  or  the 
workers.  Therefore,  we  have  assumed 
that  the  extra  government  contribution 
relieved  Usinor  Sacilor  of  an  obligation 
that  it  had  incurred  under  the  collective 
bargaining  agreement,  and  treated  this 
contribution  as  coxintervailable  in  its 
entirety. 

In  accordance  with  the  allocation 
methodology  discusssed  in  the 
Allocation  section  of  the  General  Issues 
Appendix,  we  have  treated  these 
benefits  as  recurring  grants.  To  calculate 
the  benefit  during  the  POI  we  took  that 
extra  portion  that  the  GOF  paid  towards 
the  retirement  of  steel  workers  and 
divided  it  by  1991  total  sales  (see.  the 
Denominator  section  of  the  General 
Issues  Appendix).  On  this  basis,  we 
calculate  an  estimated  net  subsidy  of 
0.01  percent  ad  valorem. 

9.  Loan  Guarantees  1978  Through  1982 

In  Certain  Steel,  the  Department 
found  coimtervailable  a  wide  variety  of 
loan  guarantees.  These  guarantees  were 
provided  by,  or  were  provided  to 
guarantee  loans  from.  Credit  National, 
bank  syndicates  in  which  Credit 
National,  participated,  Caisse  des 
Depots  et  Consignations  (QX^). 
Croupement  de  I’lndustrie  Siderurgique 
(CIS).  FDES,  the  ECSC,  and  the 
European  Investmemt  Bank.  According 
to  petitioners,  Usinor  Sacilor  and  its 
affiliates  have  continued  to  carry 
outstanding  debts  to  these  organizations 
since  1982. 

Based  on  our  review  of  Usinor 
Sacilor’s  long-term  loan  accoimts  dming 
verification,  we  saw  no  indication  that 
there  were  any  CDC  or  CIS  loans 
outstanding.  In  addition,  our  review  of 
loan  contracts  and  supporting 
documentation  for  FD^  established 
that  these  loans  did  not  carry  a  GOF 
guarantee.  Furthermore,  during  our 
review  of  the  loan  accoimts,  we  did  not 
find  any  reference  to  loan  guarantee 
payments. 

During  our  review  of  other  loans 
outstanding,  we  established  that  GOF 
guarantees  had  been  received  on  certain 
loans.  Notwithstanding  our  requests. 
GOF  officials  did  not  provide  any 
information  concerning; 

(1)  The  basis  on  which  the  GOF 
guarantees  were  given; 

(2)  The  value  of  the  guarantee  fees 
charged  by  the  GOF; 
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(3)  Whether  it  is  normal  commercial 
practice  in  France  for  the  government  to 
guarantee  commercial  loans;  or 

(4)  The  value  of  fees  charged  by  the 
commercial  banks  for  comparable 
guarantees. 

Given  the  lack  of  information  on  the 
record  concerning  whether  these  fees 
are  de  jure  or  de  facto  specific  and 
provide  a  benefit,  we  have  determined 
as  best  information  available  that 
guarantee  fees  are  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Therefore,  we 
find  loan  guarantees  to  be 
countervailable. 

Under  section  355.44(c)(1)  of  the 
Proposed  Regulations,  we  find  that  loan 
guarantees  confer  a  benefit  to  the  extent 
that  (1)  the  fee  paid  is  less  than  the  fee 
that  would  have  been  paid  for  a 
comparable  commercial  guarantee  or  (2) 
the  amount  paid  on  a  guaranteed  loan 
is  less  than  the  firm  would  have  paid  for 
a  comparable  commercial  loan. 

In  this  instance,  we  have  no 
information  that  would  allow  us  to 
determine  what  Usinor  Sacilor  would 
have  paid  for  a  comparable  commercial 
guarantee.  Therefore,  we  are  measuring 
the  benefit  from  these  guarantees  by 
comparing  the  interest  rates  on  the  loans 
in  question  to  the  benchmark  interest 
rates  discussed  in  the  ECSC  Article  54 
Loans  and  Loan  Guarantees  section, 
above. 

As  a  result  of  this  methodology,  for 
those  loans  otherwise  being 
countervailed,  any  benefit  arising  from 
the  guarantee  will  be  captured  in  the 
loan  calculation.  For  the  remaining 
loans  with  guarantees,  we  applied  our 
normal  long-term  loan  methodology, 
discussed  above,  to  calculate  the  ^nefit 
fium  the  loan  guarantees  attributable  to 
the  POL  We  divided  the  calculated 
benefit  by  1991  total  sales  see,  the 
Denominator  section  of  the  General 
Issues  Appendix.  On  this  basis,  we  find 
no  benefit  during  the  POL 

10.  Outstanding  Loans  Discovered  at 
Verification 

During  our  review  of  the  company’s 
loan  accounts  at  verification,  officials  of 
Usinor  Sacilor  informed  us  that  another 
category  of  loans  outstanding,  “other 
participative  loans,”  were  “loans  to 
other  members  of  the  Group.”  However, 
officials  could  give  no  further 
explanation  of  this  category. 

Because  these  loans  were  unreported 
and  we  have  no  information  about  the 
programs  under  which  these  loans 
might  have  been  issued,  we  are  applying 
best  information  available. 

To  calculate  the  benefit  finm  these 
loans,  we  treated  the  outstanding 
principals  as  a  zero  rate  short-term  loan. 


We  then  calculated  what  the  company 
would  have  paid  using  the  1990  wort- 
term  benchmark  interest  rate.  This 
short-term  benchmark  interest  rate  was 
taken  bom  the  OECD’s  Financial 
Statistics  (Short-Term  Financial  Credit 
and  Overdrafts  and  Advances).  We 
divided  the  benefit  by  total  1991  sales 
{see,  the  Denominator  section  of  the 
General  Issues  Appendix).  On  this  basis, 
we  calculated  an  estimate  net  subsidy 
rate  of  0.01  percent  ad  valorem. 

B.  Programs  Determined  To  Be  Not 
Countervailable 

We  determine  that  the  following 
programs  do  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  France  of  certain  steel  products: 

1.  Regional  Development  Subsidicuies 
(“SODIs”) 

There  were  a  number  of  regional 
development  subsidiaries,  known  as 
SODIs.  which  had  been  established  by 
Usinor  and  Sacilor  in  1983  to  assist  in 
retraining  of  personnel  who  had  lost 
their  jobs.  These  SODIs  loaned  funds 
given  to  them  by  Usinor  and  Sacilor  to 
enterprises  in  various  depressed  steel 
regions.  These  loans  were  provided  to 
establish  new  businesses  and  to  train 
workers  for  jobs  outside  the  steel 
industry.  When  the  funds  were  repaid  to 
the  SODIs,  the  principal  plus  any 
interest  paid  was  reloaned. 

The  GOF  found  that  these  SODIs  had 
developed  an  expertise  in  regional 
development  during  this  period,  1983 
through  1986,  and  as  a  result  requested 
that  Usinor  Sacilor  not  only  continue  its 
work  in  the  depressed  steel  regions  but 
also  serve  other  depressed  regions.  The 
GOF  originally  had  wanted  Usinor 
Sacilor  to  assume  all  funding 
responsibility  for  the  SODIs,  but 
through  negotiations  Usinor  Sacilor  and 
the  GOF  agreed  to  contribute  hinds  to 
the  SODIs  on  an  equal  basis. 

When  the  GOF  advanced  funds  to  the 
SODIs  (through  Usinor  Sacilor),  the 
GOF  specified  the  areas  where  the 
SODIs  should  lend  those  funds.  The 
GOF  funds  provided  to  the  SODIs  were 
initially  recorded  on  the  books  of  Usinor 
Sacilor  as  shareholders’  advances. 

In  1991,  Usinor  Sacilor  repaid  FF250 
million  of  the  funds  it  received  from  the 
GOF,  as  discussed  in  the  Annual  Report 
(1991).  This  situation  arose  when,  for 
reasons  of  administrative  convenience 
and  simplification,  numerous  loans  - 
made  by  Usinor,  Sacilor,  and  Usinor 
’Sacilor  to  the  SODIs  through  the  years 
were  transferred  or  “sold”  to  the  parent 
company,  Usinor  Sacilor. 

In  order  to  accomplish  that  transfer, 
the  GOF  and  Usinor  Sacilor  analyzed 
the  accounts  and  attempted  to  equate 


the  amounts  given  by  the  GOF  to  Usinor 
Sacilor  in  the  form  of  shareholders’ 
advances,  with  the  amounts  contributed 
by  Usinor  Sacilor  since  1986.  They 
found  that  Usinor  Sadior  had  not 
always  matched  equally  the  advances 
given  by  the  GOF.  As  a  result,  of  the 
amount  outstanding  in  shareholders’ 
advances,  the  GOF  determined  that 
Usinor  Sacilor  owed  FF250  million  in 
matching  contributions.  Rather  than  put 
this  cunount  into  the  SODIs.  Usinor 
Sacilor  “repaid”  it  to  the  GOF. 

By  virtue  of  this  repayment,  Usinor 
Sacilor  was  consider^  to  have  satisfied 
fully  its  matching  obligation,  and  any 
claim  of  the  GOF  on  the  balance  of 
shareholders’  advances  was  thus 
eliminated.  As  a  result,  the  amount  of 
shareholders’  advances  remaining  in  the 
Usinor  Sacilor  Group’s  consolidated 
accounts,  FF567  million,  was  moved 
from  the  shareholders’  advances 
account  to  the  stockholders’  equity 
account  as  a  share  premium.  As 
discussed  above,  this  settlement  of 
accounts  and  subsequent  equity  transfer 
is  reflected  in  Usinor  Sacilor’s  1991 
Annual  Report. 

Petitioners  argue  that  shareholders’ 
advances  were  converted  to  eq\iity  in 
1991  at  a  time  when  Usinor  Sacilor  was 
unequityworthy  and.  therefore,  must  be 
countervailed  in  the  final 
determinations.  Petitioners  maintain 
that  these  funds  should  be  considered 
debt  until  cancelled  or  converted  to 
equity. 

Respondents  contend  that  the  GOF 
funding  of  the  SODIs  did  not  relieve 
Usinor  Sacilor  of  any  legal  obligations. 
Respondents  maintain  that  at 
verification,  the  Department  established 
that  these  funds  did  not  benefit  Usinor 
Sacilor  because  the  GOF  monitored  the 
funds  provided  for  the  SODIs  to  ensure 
that  they  were  being  used  for  the 
purposes  established  by  the  GOF. 

We  disagree  with  petitioners  that 
these  shareholders’  advances  should  be 
treated  as  loans  which  were 
subsequently  converted  to  equity.  It  is 
clear  that  the  advemces  were  payments 
by  the  GOF  for  its  share  of  the  SODI’s 
contributions.  Moreover,  as  respondents 
noted,  we  verified  that  the  GOF 
monitored  the  funds  it  contributed  to 
ensure  that  they  were  being  used  for  the 
purposes  established  by  the  GOF.  Thus, 
we  can  conclude  that  the  GOF  funds  in 
question  did  not  go  to  support  Usinor 
Sacilor’s  steel  operations. 

Although  this  is  the  case,  the  issue 
remains  whether  Usinor  Sacilor  was 
relieved  of  any  costs  it  would  legally 
bear  with  respect  to  the  SODIs.  In  other 
words,  if  Usinor  Sacilor  was  obligated  to 
provide  full  funding  for  these  activities, 
the  GOF’s  contributions  would  be 
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relieving  Usinor  Sadler  of  costs  it 
would  otherwise  be  incurring. 

According  to  GOF  and  Usinor  Sadlor 
officials,  Udnor  Sacilor*s  obli^tion  to 
fund  the  SODIs  ceased  in  1986.  At  that 
time,  it  appears  that  a  new  obligation 
was  createtL  While  there  is  no  hard 
evidence  to  support  this,  it  is  dear  that 
(1)  the  nature  of  the  parties*  obligations 
changed,  i.e.,  omtrilmtions  would  be 
made  on  a  matching  basis,  and  (2)  the 
SODI’s  mission  expanded.  i.e.,  they 
were  to  begin  servicing  depressed 
regions  other  than  those  suffering  from 
steel  industry  lay-offs. 

This  latter  consideration,  in 
particular,  would  seem  to  indicate  that 
a  new  obligation  was  created  in  1986.  It 
is  highly  unlikely  that  Usinor  Sadlor 
would  ^ve  had  a  prior  obligation  to 
provide  funding  in  areas  outside  of  steel 
regions. 

Based  on  these  facts,  we  have 
determined  that  UsintH-  Sacilw  was  not 
relieved  of  any  obligations  with  respect 
to  the  SODIs  when  ffie  GOF  began 
making  contributions.  Therefore,  since 
Usinor  Sadlor  merely  channeled  these 
contributions  to  the  SCM)Is.  we  find  no 
benefit  to  the  company  as  a  result  of  the 
GOF’s  contributions.  Accordingly,  we 
find  this  program  to  be  not 
countervailable. 

2.  Long-Term  Loans  From  FDES 

The  Law  of  July  13, 1978,  created 
parlidpative  loans  (prets  partidpatifs) 
which  were  by  law  available  to  ail 
French  companies.  Under  thee  loans, 
which  were  issued  by  the  FDES.  the 
borrower  paid  a  lower-than-market 
interest  rate  plus  a  share  of  future 
profits  according  to  an  agreed  upon 
formula.  These  loans  were  obtained  by 
either  Usinor.  Sadlor  or  their 
subsidiaries. 

We  have  determined  that  these 
consolidations  amount  to  new  loans. 
Unlike  the  consolidations  of  CFDI  and 
CN  loans  discussed  in  other  sections  of 
this  notice,  the  consolidations  of  the 
FDES  loans  resulted  in  a  different 
structure  for  the  loan  and  a  different 
Interest  rate.  Our  treatment  of  the  FDES 
consolidation  as  a  new  loan  in  1990  is 
consistent  with  our  final  determination 
in  Lead  and  Bismuth. 

Unlike  Bar,  however,  we  find  that  the 
“new”  F[£S  loan  in  1990  is  not 
countervailable.  In  the  Lead  and 
Bismuth  case,  in  making  our  spedfidty 
finding,  we  considered  a  chart  showing 
the  distribution  of  FDES  loans  in  1990. 
However,  we  lacked  definitive 
information  regardii^  the  composition 
of  this  chart  and.  therefore,  did  not  rely 
on  it. 

At  verification  in  these  investigations, 
we  were  able  to  confirm  that  Usinor 


Sadlor's  consolidated  loan  was  not 
included  in  this  diart  This  is  because 
from  FDES'perspective  no  new  fimds 
were  lent  Tnerelbra,  it  would  not 
record  the  ccmsolidation  in  a  chart 
designed  to  show  the  public  what  its 
lending  activities  were. 

We  note,  however,  that  Usinor  Sadlor 
was  undertaking  consolidations  with 
other  major  cremtors  at  the  same  time. 
Those  consolidations  were  undertaken 
as  a  matter  of  administrative 
convenience  for  both  Usinor  Sadlor  and 
its  creditors.  The  same  considerations 
played  an  important  part  in  the  FDES 
consolidations  as  well,  as  Usinor  Sadlor 
officials  explained  at  verification. 

We  also  have,  in  the  various  FDES 
distribution  charts,  indired  indida 
showing  the  “new**  loans  to  be  non¬ 
specific.  The  1990  FDES  distribution 
cnart  shows  that  the  metallurgical 
sedor,  which  includes  steel,  did  not 
receive  any  FDES  funds  in  that  year. 
Looking  at  earlier  years,  FDES  has  not 
been  a  significant  lender  to  the 
metallurgical  sedor  since  1986.  This 
sedor  received  approximately  one  to 
two  percent  of  FDES  funds  in  1986, 

1997,  and  1988.  In  1989,  the 
metallurgical  sedor  did  not  receive  any 
funds. 

Nevertheless,  we  need  not  dedde  this 
spedfidty  issue.  Rather,  after  examining 
the  interest  rates  charged  on  the  “new” 
FDES  loans  to  Usinor  Sadlor,  it  would 
seem  that  these  “new”  loans  did  not 
provide  a  special  benefit  Those  rates 
are  consistent  with  the  benchmark 
interest  rate  information  for  1990  (see. 
Comment  9,  below).  We  note  that  this 
benchmaiii  data  is  different  from  that 
used  in  Lead  and  Bismuth.  Accordingly, 
we  have  determined  that  Usinor 
Sacilor’s  consolidated  FDES  loans  are 
not  countervailable. 

3.  Loans  From  Credit  National 

In  1991,  Usinor  Sadlor’s  outstanding 
loans  from  Credit  National  were 
consolidated.  In  addition,  in  1991, 

Credit  National  converted  an  overdraft 
facility  available  to  various  companies 
within  the  Usinor  Sadlor  Group  to  a 
loan  to  Usinor  Sadlor. 

For  purposes  of  the  preliminary 
determinations  in  these  investigations, 
we  treated  both  events  as  consolidations 
and  considered  these  consolidations  to 
be  new  loans  given  in  1991.  As  with 
CFDI,  because  we  treated  these  loans  as 
new  loans  taken  out  in  1991,  no  interest 
was  due  until  1992.  However,  the  old 
loans  which  were  consolidated  in  1991 
were  outstanding  during  a  portion  of  the 
POI  and  potentially  gave  rise  to  benefit. 

At  venfication,  we  established  that 
the  consolidated  loan  was  construded 
so  that  Credit  National  would  obtain  the 


same  return  that  it  would  have  earned 
on  the  pre-consolidated  loans.  Thus, 
while  tne  interest  rate  or  maturity  on  the 
consolidated  loan  differed  from  the 
terms  of  any  individual  loans  included 
in  the  consolidation,  overall  the  terms 
did  not  change.  Because  of  this,  we  no 
longer  consider  the  omsolidaticm  to  be 
a  new  loan.  Therefore,  it  is 
inappropriate  to  base  orir  specificity 
determination  on  the  year  of  the 
consolidation.  Instead,  we  have  looked 
to  the  years  in  which  the  original  loans 
were  issued. 

The  law  creating  Credit  National  does 
not  in  any  way  limit  the  industries  to 
which  loans  can  be  made.  Further,  we 
have  reviewed  Credit  National’s  Aimua) 
Reports  for  the  years  in  which  the  old 
loans  were  given  to  determine  whether 
these  loans  were  provided  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries  on  a  de  facto 
basis.  Credit  National’s  Aimual  Sports 
demonstrate  that  loans  in  these  years 
were  in  fact  provided  to  numerous 
sectors  and  were  not  disproportionately 
provided  to  the  steel  industry. 

Industries  which  received  Credit 
National  loans  include,  among  others, 
the  agricultural,  metallurgical  (^^ch 
includes  steel),  electrical,  energy  and 
chemical,  textiles  and  clothing 
industries. 

Based  on  this,  we  determine  that 
Credit  National  loans  are  not  provided 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries. 
Therefore,  they  are  not  coimtervailable. 

4.  European  Investment  Bank  (EIB) 
Loans 

The  European  Investment  Bank 
(“EIB”)  was  created  to  fund  projects  in 
various  countries  and  different  types  of 
industries.  The  EIB’s  main  objective  is 
to  grant  loans  tmd  give  guarantees 
which  frdlitate  the  financing  of  projects 
(1)  for  less  developed  regions,  (2)  for 
modernizing  or  converting  undertakings 
or  for  developing  fresh  activities  called 
for  by  the  progressive  establishment  of 
the  common  market,  and  (3)  of  common 
interest  to  several  Member  States. 

The  EIB  borrows  the  major  part  of  its 
resoxuces  on  intemationd  capital 
markets — mainly  through  public  bond 
issues.  The  remainder  of  its  resources 
come  from  its  own  funds,  which  are 
comprised  of  contributions  from  its 
Member  States. 

The  Department  established,  at 
verification,  that  EIB  provides  loans  to 
numerous  sectors  of  the  various 
economies  (e.g.,  energy,  transportation, 
telecommimications,  urban 
infrastructure,  mining,  electronics,  and 
many  more).  'The  metal  production 
category  (which  includes  production  of 
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the  subject  merchandise)  historically 
has  received  a  very  small  percentage  of 
the  loans  granted  by  the  QB.  For 
example,  between  1987-1991,  this 
sector  received  only  0.50  percent  of  total 
loans  provided  by  the  EIB.  On  this  basis, 
we  find  EIB  loans  to  be  non-specific  and 
therefore,  not  coimtervailable. 

3.  ESCS  Research  and  Development 
Assistance  Under  Article  55 

Accordii^  to  Article  55  of  the  ESCS 
Treaty,  assistance  is  available  to 
promote  technical  and  economic 
research  relating  to  the  production  and 
increased  use  of  coal  and  steel,  and  to 
occupational  safety  in  the  coal  and  steel 
indukries.  Since  the  end  of  1986,  this 
program  has  been  funded  solely  through 
levies  on  steel  producing  companies. 

Because  the  results  of  the  research 
conducted  under  Article  55  are  made 
publicly  available,  we  find  this  program 
to  be  not  coimtervailable.  Moreover,  we 
note  that  to  the  extent  that  Article  55 
assistance  is  funded  solely  by  levies  on 
steel  companies,  we  would  find  no 
benefit. 

C.  Programs  Determined  To  Be  Not  Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  France  of  certain  steel  products: 

1.  ECSC  Article  54  Interest  Rebates 

2.  ECSC  Article  56  Conversion  Loans, 
Guarantees  and  Interest  Rebates 

3.  European  Regional  Development 
Fimd  (ERDF)  Loans 

4.  New  Community  Investment  (NQ) 
Loans 

E.  Programs  Determined  Not  To  Exist 

We  determine  that  the  following 
programs  do  not  exist: 

1.  Additional  Financing  from  FIS  and 
CAPA 

2.  Withdraw  and  Recover  Order 

3.  Grants  in  the  Form  of  Interest 
Rebates  (Redemption  Premiums) 

Interest  Party  Comments 

The  following  are  country-specific 
comments  only.  See  the  Final 
Affirmative  Coimtervailing  Duty 
Determination:  Certain  Steel  Products 
fium  Belgium  for  additional  discussion 
and  comments  relating  to  EC  programs. 
All  other  issues  are  eiffier  adcbessed  in 
the  sections  above  or  in  the  General 
Issues  Appendix. 

Comment  1:  Petitioners  argue  that  the 
1986  conversion  of  FF54.4  billion  of 
PACS,  FIS  bonds  and  shareholders’ 
advances  to  common  stock  and  the 
subsequent  write-off  of  this  stock 
represented  a  debt  cancellation. 
Pkitioners  further  argue  that  this 
cancellation  was  a  single,  non-recurring 
event 


Respondents  argue  that  because  the 
company’s  obligations  regarding  these 
instruments  were  minimd,  Usinor 
Sadlor  did  not  benefit  from  the 
forgiveness  of  these  obligations. 

Moreover,  respondents  state  that  the 
reclassification  of  PACS  and  FIS 
instruments  into  common  stock 
conferred  no  countervailable  benefit  to 
the  company  because  there  was  no  cash 
flow  effect  on  the  firm  at  that  time.  In 
support  of  their  argument,  respondents 
dte  Final  Affirmative  Countervailing 
Duty  Determination:  Fresh,  Chilled,  and 
Frozen  Pork  from  Canada,  54  FR  30,774 
(July  24, 1986)  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Industrial  Phosphoric  Acid  from  Israel, 

56  FR  50,854  (Odober  9, 1991).  In  these 
cases,  the  Department  stated  that 
benefits  are  received  based  the  cash 
flow  effed  of  the  subsidy  instrument. 
Respondents  contend  that  to  properly 
measure  the  cash  flow  effed,  the 
Department  must  calculate  the  net 
present  value  of  the  forgiven 
obli^tions. 

DOC  Position:  Consistent  with  the 
equity  methodology  adopted  in  these 
investigations,  we  have  conduded  that 
any  benefits  to  Usinor  Sadlor  occurred 
at  the  point  when  these  instruments 
were  converted  into  common  stock. 
Therefore,  the  benefit  from  these 
conversions  began  in  1986.  We  do  not, 
however,  recognize  any  benefit  in 
connection  with  equity  write-offs. 
Because  the  equity  methodology  does 
not  recognize  the  subsequent 
performance  of  the  company  receiving 
the  equity  investment  and  treats  the 
e^ty  investment  as  a  grant,  the  write¬ 
off  of  the  equity  is  irrelevant. 

With  resped  to  respondents’  cash 
flow  argument,  respondents 
misinterpret  the  role  of  a  "cash  flow 
effed’’  in  the  Department’s  analysis.  A 
cash  flow  effed  does  not  define  what  a 
subsidy  is,  it  merely  directs  the 
Department  when  to  begin  allocating 
benefits.  For  exaii^le,  a  subsidized  loan 
unquestionably  affects  a  company’s  cash 
flow  the  moment  it  is  received. 

However,  there  is  no  cash  flow  effed,  as 
the  Department  uses  that  term,  until  an 
interest  payment  is  due.  Only  at  that 
time  does  the  subsidy,  i.e.,  a  lower 
interest  payment,  have  an  effed  on  the 
company’s  cash  flow.  For  this  reason, 
we  do  not  begin  allocating  benefits  from 
long-term  loans  until  an  interest 
payment  would  be  due. 

Because  the  Department  has  classified 
PACs  as  interest  free  loans,  the  cash 
flow  effed  from  the  subsidies  conferred 
by  those  loans  occurred  as  long  as 
Usinor  Sacilor  did  not  have  to  make 
interest  payments.  When  the  loans  were 
forgiven,  there  was  a  new  cash  flow 


effed.  This  was  because  the  forgiveness 
was  tantamount  to  giving  Usinor  Sacilor 
a  grant  to  pay  off  the  old  loans. 

Comment  2:  According  to  petitioners, 
the  mere  fad  that  the  1986-87 
restructuring  of  Usinor  Sadlor  was 
required  by  Article  241  of  the  French 
Corporation  Law  of  1966  does  not 
render  the  restruduring  not 
countervailable.  Petitioners  state  that 
Usinor’s  and  Sadlor’s  obligations  to 
repair  their  finances  do  not  affed  the 
countervailability  of  the  GOF’s  dedsion 
to  donate  FF54  billion  to  that  effed. 

Respondents  maintain  that  the 
absence  of  any  benefit  to  Usinor  Sadlor 
from  PAC/FIS  reclassifications  was 
recomized  by  the  EC  Commission. 

DOC  Position:  We  agree  with 
petitioners.  Article  241  of  the  French 
Corporation  Law  of  1966  requires 
companies  to  dissolve  if  they  cannot 
meet  the  requirement  that  shareholders’ 
equity  equal  at  least  50  percent  of  their 
stated  capital.  Usinor  Sacilor  faced  two 
options,  shutting  down  or  obtaining 
new  equity.  It  chose  the  latter  and  we 
have  foimd  those  equity  infusions  to  be 
inconsistent  with  commercial 
considerations.  Therefore,  we  have 
determined  that  they  are 
countervailable,  irrespective  of  whether 
the  EC  Commission  considered  them  to 
be  compatible  with  the  internal  EC  State 
Aids  guidelines. 

Comment  3:  Petitioners  argue  that  any 
PACS  which  were  outstanding  but  then 
exchanged  for  equity  during  the  POI 
should  be  treated  as  loans  while  they 
were  outstanding,  and  as  a 
countervailable  equity  infusion  at  the 
time  of  conversion. 

DOC  Position:  We  disagree.  Because 
we  do  not  prorate  equity  benefits  to 
correspond  to  the  amoimt  of  time  the 
equity  was  "outstanding"  during  the 
year  of  receipt,  we  can  only  countervail 
the  equity  portion  of  debt  to  equity 
conversions  in  the  year  of  conversion. 

To  do  otherwise  would  lead  to 
overcoimtervailin^. 

Comment  4:  Petitioners  state  that  in 
1988  the  remaining  FF9.132  billion  in 
FIS  bonds  were  eliminated,  with  part 
being  written  off  against  accrued  losses 
and  the  remainder  exchanged  for  new 
shares  in  Usinor  Sacilor.  Petitioners 
argue  that  to  the  extent  the  transaction 
involved  cancelling  FF5.9  billion  of 
debt,  without  shares  or  other 
instruments  being  issued,  there  is  no 
need  for  the  Department  to  examine 
Usinor  Sacilor’s  equityworthiness  in 
1988  as  no  equity  was  provided. 
Petitioners  contend  that  the  Department 
should  calculate  this  portion  of  the 
benefit  as  a  nonrecurring  grant  given  in 
1988,  amortizable  over  me  15-year 
useful  life  of  assets  in  the  steel  industry. 
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when  the  company  wee  found 
uncreditworthy.  Although  die 
respondents  ere  correct  thet  our 
Proposed  Regulations  do  not  provide  for 
uncreditwoi&y  discount  rates,  we 
believe  that  their  use  is  consistent  with 
our  methodolow. 

In  allocatinghenefits  over  time,  we 
attempt  to  create  a  stream  of  benefits  in 
such  a  way  that  the  coinpany  in 
question  would  be  indifnrent  between: 
(1)  Receiving  the  benefit  in  a  lump  sum, 
and  (2)  recmving  a  series  ofjMyments 
over  the  allocation  period.  'Ae  use  of  a 
company-specific  diacoimt  rate  is  what 
guarantees  that  we  will  achieve 
indiffaience.  This  is  because  a 
company^pecific  rate  reflects  the 
company’s  own  time  preference  for 
money. 

Because  company-specific  rates 
should  be  used  to  locate  benefits  over 
time,  it  would  be  incorrect  to  rely  on  a 
creditworthy  discount  rate  (as  the 
Proposed  Regulations  would  have  us 
do)  for  a  company  which  has  been 
found  to  be  uncr^twmthy.  If  we  did 
so,  we  would  be  understating  the  benefit 
stream  and  would  make  the  recipient 
indifferent  between  current  and  future 
values. 

Comment  9:  Respondents  ob|ect  to 
our  use  of  the  IMF  lending  rate  as  the 
benchmark  interest  rate  for  long-term 
loan  calculations.  They  contend  that  the 
IMF  rates  are  inappropriate  because 
they  are  neither  long-term  rates,  nor 
corporate  rates  used  in  France,  as 
section  355.49(b)  contemplates. 
Respondents  argue  that  t)^  was 
confirmed  at  verification  be  bank 
officials,  who  indicated  that  the  IMF 
lending  rata  did  not  correspond  with 
long-term  cmnmerdal  rates  in  France. 

RMpondents  suggest  that  the 
Department  use  the  information  on 
long-term,  fixed  interest  rates  in  France 
published  by  the  OECD.  However,  if  the 
Department  determines  these  rates  are 
not  applicable,  it  should  use 
information  obtained  at  verification.  At 
verification,  French  bank  officials 
inforraed  the  Department’s  analyst  that 
their  commercial  intmest  rates  were 
based  on  PfflOR  or  the  prime  rate  phis 
a  number  of  basis  points.  Respondents 
state  that  this  information  is  fo  the 
verification  report 

Petitioners  argue  ffiat  the  IMF  rates 
are  preferable  to  the  imprecise  and 
undocumented  rates  provided  by  the 
respondents,  since  the  former  are 
Frendi-specific  and  not  C%Q>wide 
rates.  Pe^oners  also  state  diet  the  IMF 
rates  are  appropriate  benchmarics 
because  they  are  normally  dffierentiated 
according  to  creditwarthkiess  of 
borrowers  and  the  objectives  of 
financing. 


IXXT  Position:  Because  we  have  found 
loans  frmn  Credit  National  to  be  not 
counteravaihdile.  we  are  using  the 
interest  rates  provided  in  the  OECD 
Monthly  Financial  Statistics  for  Credit 
Natimial  equipment  loans  as  our 
benchmark  rates  in  years  when  Usinor 
Sacilor  was  creditworthy.  These  rates 
are  described  as  “the  prime  rate  charged 
by  die  Crecht  National  Bank  on  fixed- 
rate  loans  to  enterprises,  in  principal 
periods  of  between  eight  and  fifteen 
years  and  only  exceptionally  for 
amounts  of  less  than  one  million 
francs.’’ 

We  find  these  rates  to  be  more 
consistent  with  our  Regulations  than 
either  the  IMF  m  the  PIBOR  rates 
because  they  reflect  the  coat  of  corporate 
long-term  borrowdng.  We  also  disagree 
with  petitioners  argument  that  the  IMF 
rates  are  appropriate  benchmarks 
because  they  are  normally  differentiated 
according  to  the  creditworthiness  of 
IxOTOwers  and  the  objectives  of  the 
financing.  Although  ffie  IMF  description 
says  this,  the  rate  we  used,  the  "Lending 
rate,’’  did  not  have  a  minimum  and 
maximum  rate  to  account  ftv  a 
company’s  creditworthiness,  hi  any 
case,  our  methodology  accounts  for 
imcreditworthiness  by  requiring  us  to 
include  a  risk  premium. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act  (19  use  1677^)),  we  verified 
the  information  used  in  making  our 
final  determinations.  We  followed 
standard  verification  procedures, 
including  meeting  with  government  and 
company  officials,  examination  of 
relevant  accounting  records  and 
examination  of  original  source 
documents.  Our  verificatiem  results  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  reports,  vidiich  are  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Dividing). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  fiom  France 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7, 1992,  the  oats  of 
publication  of  our  preliminary 
determinations  in  die  ^alaral  Register. 
These  final  countervailing  duty 
determinations  were  aligned  with  the 
final  antidmnping  duty  determinations 
on  certam  steel  produ^  flrom  various 
countries,  pursuant  to  section  606  of  die 
TYade  and  Tariff  Act  of  1984  (section 
705(aKl)  of  the  Act). 


Under  article  5,  paragraph  3  of  the 
GATT,  provisional  measures  cannot  be 
impost  for  more  than  120  days  without 
final  affirmative  determinadons  of 
subsidization  and  injury.  Therefore,  we 
instructed  the  U.S.  Customs  Service  to 
discontinue  the  suspension  of 
liquidation  on  the  subject  merchandise 
entered  on  or  aftor  April  6, 1993,  but  to 
continue  the  suspension  of  liquidation 
of  all  emtries,  at  withdrawals  from 
war^ouse,  for  consumption  of  the 
subject  mwchandise  entwed  between 
December  7, 1992,  and  AjHil  6, 1963. 

We  will  restate  suspensions  of 
liquidadon  under  section  703(d)  of  the 
Act  (19  use  (1671b(d)),  if  the  FTC  issues 
a  final  affirmative  injury  determinatimi, 
and  will  require  a  cash  deposit  of 
estimated  countervailing  duties  for  such 
entries  of  merchandise  in  the  amount 
indicated  below. 

Certam  Hot-Rolled  Carbon  Steel  Flat 
Products 

Country- Wide  Rate — 15.49 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Rate — 15.49 
Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

Country-Wide  Rate— 15.49 
Certain  Cut-To-Langth  Carbon  Steel  Plata 

Country-Wide  Rate — 15.49 

rrc  Notification 

In  accordance  with  Section  705(d)  of 
the  Act  (19  use  1671d(d)),  we  will 
notify  the  rrc  of  our  determinations.  In 
addition,  we  are  making  available  to  the 
rrc  all  nonprivileged  and 
nonproprietary  information  relating  to 
these  investigations.  We  will  allow  the 
rrc  access  to  all  privileged  and  business 
proprietary  information  in  out  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  sudi  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  rrc  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  wO  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  canceled,  ff,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  countervailing  duty 
orders,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  from  France. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
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return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failiire  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d))  and  19  CFR 
355.20(a)(4). 

Dated:  June  21, 1993. 

Joaeph  A  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-15632  Filed  7-8-93: 8:45  am] 
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[C-428-817] 

Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paulo  F.  Mendes  or  Kristin  M.  Heim, 
Office  of  Coimtervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4412  or  482-3798, 
respectively. 

Final  Determinations 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Germany  of 
certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determinations  (57  FR 
57772,  December  7, 1992),  the  following 
events  have  occurred. 

We  conducted  verification  from 
January  27  through  February  17, 1993. 
On  Mmtdi  8, 1993,  we  published  in  the 
Federal  Register  a  notice  postponing  the 
final  determinations  in  these 
investigations  in  accordance  with  the 
postponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935). 

On  April  6, 1993,  we  terminated  the 
suspension  of  liquidation  of  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  for  consiunption,  on  or  after 
that  date  (see  Suspension  of  Liquidation 
section,  below). 


The  parties  submitted  case  and 
rebuttal  briefs  on  April  1  and  6, 1993, 
respectively.  A  public  hearing  was  held 
on  April  8, 1993. 

Scope  of  Investigations 
The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  four  separate  “classes  or 
kinds”  of  merchandise,  as  found  in  the 
Scope  Appendix  to  the  Final 
Affijmative  Coimtervailing  Duty 
Determination:  Certain  Steel  Pr^ucts 
from  Austria  which  is  published 
concurrently  with  this  notice:  (1) 

Certain  hot-rolled  carbon  steel  flat 
products,  (2)  certain  cold-rolled  carbon 
steel  flat  products,  (3)  certain  corrosion- 
resistant  carbon  steel  flat  products,  (4) 
certain  cut-to-length  carbon  steel  plate. 

Injury  Test 

Because  Germany  is  a  “country  under 
the  Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (TTC)  is 
required  to  determine  whether  imports 
of  the  certain  steel  products  from 
Germany  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
August  21, 1992,  the  ITC  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Germany  of  the  subject 
merchandise  (57  FR  38064,  August  21, 
1992). 

Respondents 

The  GOG  and  the  Governments  of 
Niedersachsen  and  Nordrhein-Westfalen 
are  respondents  for  each  class  or  kind  of 
merchandise  subject  to  these 
investigations.  The  Government  of 
Saarland  is  a  respondent  only  with 
respect  to  certain  cut-to-length  carbon 
steel  plate.  The  following  is  a  list  of  the 
respondent  companies  for  each  class  or 
kind  of  merchandise  subject  to  these 
investigations; 

Certain  Hot-Rolled  Carbon  Steel  Products: 
Hoesch 
KIdckner 
Preussag 
Thyssen 

Certain  Cold-Rolled  Carbon  Steel  Products: 
Hoesch 
Klockner 
Preussag 
Thyssen 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products: 

Hoesch 

Preussag 

Thyssen 

Certain  Cut-To-Length  Carbon  Steel  Plate: 
Dillinger 
Ilsenburg 
Preussag 
Thyssen 


Analysis  of  Programs 

Based  on  our  analysis  of  the  petition, 
the  responses  to  our  questionnaires, 
verification  and  comments  by  interested 
parties,  we  determine  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  firom  various 
coimtries,  were  not  case-specific,  but 
rather  general  in  nature.  Inese 
included; 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  Imth  the  general  issues  case 
and  r^uttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 
Department’s  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  which  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  determinations, 
the  period  for  which  we  are  measuring 
subsidies  (the  period  of  investigation 
(POD)  is  1991. 

Calculation  of  Country-Wide  Rate 

In  determining  the  benefits  received 
imder  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  subsidy  received  by  each  firm 
weighted  by  each  firm’s  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 

'The  rates  for  all  programs  were  then 
summed  to  arrive  at  a  coimtry-wide  rate 
for  each  class  or  land  of  merchandise. 

Pursuant  to  19  CFR  355.20(d)  and  to 
the  extent  practicable,  for  each  class  or 
kind  of  merchandise,  we  compared  the 
total  ad  valorem  subsidy  received  by 
each  firm  to  the  coimtry-wide  rate  for  all 
programs  to  determine  whether  a 
significant  differential  existed.  On  the 
basis  of  this  comparison,  the  rates  for 
Ilsenburg,  Preussag  and  Thyssen  were 
significantly  different  from  the  cocmtry- 
wide  rate  with  respecrt  to  certain  cut-to- 
length  carbon  steel  plate.  ’Therefore, 
these  firms  received  individual 
company  rates.  For  the  remaining  firm, 
Dillinger,  we  recalculated  the  coimtry- 
wide  rate,  based  on  the  benefits  received 
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by  this  firm.  We  then  assigned  the 
recalculated  overall  country-wide  rate  to 
Dilhnger.  and  all  other  mann&cturars, 
prodocars,  and  exporters. 

Privatiiation 

In  these  final  determinations,  we  have 
decided  that  a  portion  of  the  price  paid 
for  a  formerly  government-owned 
company  represents  partial  repayment 
of  prior  subsidies.  We  reduced  the 
benefit  streams  for  each  program  of  the 
prior  subsidies  by  the  ratio  of  the 
repayment  amount  to  the  net  present 
value  of  all  remaining  benefits  from 
those  prior  subsidies  at  the  time  of 
privatization.  A  further  explanation  of 
the  Departm«it’s  determination  on 

Erivatization  and  these  calculatiims  can 
a  found  in  the  Privatization  section  of 
the  General  Issues  Appoidix.  The 
subsidies  allocated  to  the  POi  far 
DiUingsr  reflect,  whoe  appropriate,  the 
application  of  t^  privatization 
m^odology. 

Spin-offs 

In  these  final  determinations,  we  have 
also  decided  that  a  portion  of  the  price 
paid  when  a  "productive  unit"  is  sold 
is  allocable  to  the  value  of  subsidies 
received  in  prior  years  by  the  seller  of 
the  "productive  unit."  llie  subsidies 
allocated  to  the  PCS  have  been  reduced 
(where  approi^iate)  as  described  above, 
but  actuated  ^  the  asset  value  of  the 
"productive  unit**  For  a  further 
explanation  of  the  Department’s 
determination  regarding  "spin-ofis"  and 
these  calculations,  see.  the 
Restracturhig  section  of  the  Genwal 
Issum  Appendix. 

A.  Programs  Determined  To  Be 
Countervaiiable 

We  defeannine  that  countervaiiable 
subsidies  are  being  provided  to 
manufacturers,  prMucers.  or  exporters 
in  Germany  of  certain  steel  pitxmcts 
under  the  following  programs: 

1.  Capital  Investment  (kants 

The  Steel  Investnmit  Allowance  Act 
promotes  investment  for  the 
modernization  of  the  iron  and  steel 
industry.  As  amended  on  DeoraabOT  22, 
1983,  this  pn^ram  provided  gmts 
amounting  to  20  percent  of  tlw 
acquisition  cost  of  assets  purchased  or 
produced  prior  to  January  1, 1986,  and 
ordered  or  product  after  July  30, 1981. 
If  the  Minister  of  Finance  approv^  the 
applic^oB,  a  certificate  of  approval 
would  be  fcHwarded  to  the  German  tax 
authorities.  The  tax  authorities  would 
then  decide  whether  to  provide  the 
funds  directly  to  the  company  or 
whether  to  ofibet  them  against  taxes 
due. 


Because  benefits  under  this  program 
are  available  only  to  the  iron  uui  steel 
industry,  we  determine  the  program  is 
provide  in  law  to  a  specific  enterprise 
or  industry  or  group  of  enterprises  or 
industries.  See  Coimtervailing  Duties; 
Notice  of  Proposed  Ruiemald^  and 
Request  fm  Public  Comments,  54  FR 
23368, 23379  (May  31. 1989)  (Proposed 
Regulations),  section  355.43(b)(2)(i). 
Therefore,  tire  grants  provided  to 
Dillinger,  Hoe^,  Klockner,  Preussag, 
and  Thyssoi  under  this  program  are 
countervaiiable. 

Three  of  the  companies  had  to  return 
small  pmtions  of  their  grants  after 
audits  by  the  Gmman  tax  office.  These 
amounts  wme  returned  before  the  POI. 
Intmest  was  charged  on  the  disallowed 
pcution  of  the  grant  from  the  date  of  the 
original  disbursement  to  the  date  of 
repayment.  We  deducted  the  returned 
portions  of  the  grant  from  the  amount  of 
Kinds  initially  received  by  the 
companies  before  calculating  the  benefit 
undm  this  program. 

We  have  determined  that  benefits 
received  undm  this  program  are 
ncmrecurring  and  calculated  the  benefit 
in  accordance  with  the  allocation  issues 
section  of  the  general  issues  appendix 
For  the  discount  rates,  we  used, 
whenever  possible,  each  company’s 
actual  cost  for  long-term,  fixed-rate  debt. 
If  a  company  did  not  report  this  cost,  or 
when  a  company  had  no  long-term 
borrowing  in  the  year  in  which  a  mant 
was  approved,  we  used  the  rates  m 
industrial  bonds  provided  by  the 
Deutsche  Bundesbank. 

We  calculated  the  portion  of  the 
benefit  attributable  to  the  period  of 
investigation  and  divided  that  benefit  by 
the  total  steel  sales  of  each  company 
within  eadi  respective  class  or  kind  of 
merchandise.  Cta  this  basis,  we 
determine  the  net  subsidies  for  this 
promam  to  be  0.45  percent  ad  valorem 
tOT  hot-rolled  carbon  steel  products; 

0.39  percent  ad  valorem  for  cold-rolled 
carbon  steel  products;  0.39  percent  ad 
valor&n  for  carrosion-resistant  cari>on 
steel  flat  products;  and  0.15  percent  ad 
valorem  for  cut-to-length  caroon  steel 
plate  except  for  Ilsenburg,  Preussag,  and 
Thyssen.  which  have  significantly 
different  aggregate  benefits.  The  net 
subsidy  rates  for  these  three  companies 
are  0.00, 0.44,  and  0.36  percent  ad 
valorem,  respectively. 

2.  Structural  Improvement  Aids 

On  December  28. 1983,  the  Federal 
Minister  of  Economics  enacted  the 
"Directive  fm  the  Provision  of 
Structural  Improvement  Assistuace  to 
Companies  in  the  Iron  and  Steri 
Industry."  This  program  provided  ftmds 
for  companies  in  the  iron  and  steel 


industry  to  (1)  cover  severance  pay  and 
transitimial  assistance  for  steel  workers 
affected  by  the  restructuring  plan  within 
the  industry,  and  (2)  assist  steel 
companies  with  the  costs  associated 
with  plant  closures.  Funds  were 

f>rovided  to  cover  expenses  incurred  in 
aying  off  employees  from  the  period 
January  1, 1980,  through  December  31, 
1986.  Plant  clostires  had  to  occur  by 
December  31, 1985,  or  in  exceptional 
cases  by  December  31, 1989,  in  order  for 
steel  companies  to  receive  ftmds  imder 
this  progi^. 

To  qualify  for  assistance,  a  company 
had  to  file  an  application  with  the 
Federal  Minister  of  Economics.  This 
program  was  funded  by  the  federal  and 
state  governments. 

Structural  improvement  assistance 
was  provided  on  a  conditionally 
repayable,  interest-free  basis. 

Repayment  of  this  assistance  was 
scheauled  to  begin  in  1986  and  was  tied 
to  the  company’s  yeariy  profits.  During 
the  period  of  investigaticm,  three 
companies.  Hoesch,  Klockner,  and 
Preussag,  had  outstanding  balances 
under  program.  Thyssen  also  used 
this  program,  but  repaid  all  the  ftmds  it 
received  before  the  period  of 
investigation. 

Because  benefits  under  this  program 
were  available  only  to  the  iron  and  steel 
industry,  we  determine  the  program  is 
provided  in  law  to  a  specific  enterprise 
or  industry  or  group  of  enterprises  or 
industries.  It  i^  ther^ore, 
coimtnvailable  to  the  extent  that  it  was 
inomsistent  with  commercial 
considerations. 

Because  of  the  possibility  of 
repayment,  we  have  treated  the  ftmds  as 
short-term  zero  interest  rate  loans, 
rolled-over  each  year  until  repayment 
Zero-rate  loans  are  inconsistent  with 
commercial  considerations.  Therefore, 
we  determine  this  program  to  be 
countervaiiable. 

To  calculate  the  benefit,  we  took  the 
amounts  outstanding  during  the  POI 
mid  calculated  the  interest  that  would 
have  been  paid  on  those  amounts  at  a 
commercial  intwest  rate.  We  calculated 
the  national  avwage  short-term  interest 
rate  benchmark  for  1991  by  adding  a 
spread  to  the  Frankfurt  Interbank  Offer 
Rate  (FIBOR).  We  determined  the 
benchmark  to  be  10.00  percent. 

We  then  divided  these  results  by  the 
total  steel  sales  of  each  company  within 
eadi  respective  class  or  kind  of 
merchandise.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.25  percent  ad  valorem 
for  hot-rolled  carbon  steel  products; 
0.22  percent  ad  valorem  fm  coldrolled 
carbon  ste^  products;  0.05  percent  ad 
valorem  for  corrosion-resistant  carbon 
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steel  flat  products;  and  0.00  percent  ad 
valorem  m  cut-to-length  cai^n  steel 
plate  for  all  companies. 

3.  Investment  Premium  Act 

Under  the  Investment  Allowance  Act. 
in  efiect  from  1969  through  1989,  grants 
were  provided  to  companies  investing 
in  thim  regions  of  Germany:  the  zonal 
border  area  (a  zone  bordering 
Czechoslovakia  and  the  former  German 
Democratic  Republic  (GDR)),  the  hard- 
coal  mining  region  in  Saarland  and  the 
areas  laid  out  in  the  Federal/State  Joint 
Scheme  for  the  Improvement  of 
Regional  Economic  Structures  Qoint 
Scheme).  Under  the  Joint  Scheme, 
federal  and  state  officials  provided 
guidelines  for  designating  certain 
regions  as  depressed  areas 
(Gemeinschaftsau^abe  or  “GA”  Areas). 
The  investment  allowance  grant 
equalled  10  percent  of  eligible 
expenditures  in  the  zonal  border  area 
and  8.75  percent  of  eligible 
expenditures  in  the  GA  Areas. 

A  condition  for  approval  of  the 
investment  allowance  was  that  the 
investment  project  be  particularly 
worthy  of  promotion  ^m  the 
perspective  of  the  economy  as  a  whole. 

A  certification  for  the  investment 
allowance  is  issued  only  for  a  specific 
investment  project.  Generallv,  me 
project  must  be  implemented  by  the 
company  within  tfoee  years  of  the 
certification.  The  investment  allowance 
is  paid  by  the  local  tax  office,  although 
the  program  is  fimded  by  both  federd 
and  state  tax  revenues.  Dillinger  and 
Preussag  were  the  only  ctunpanies  to 
use  this  program. 

Because  this  program  is  limited  to 
enterprises  or  industries  located  in 
specific  geographical  areas  within 
Germany,  we  determine  the  program  to 
be  specific  and,  therefore, 
coimtervailable.  (Proposed  Regulations. 
54  FR  at  23379,  section  355.43(b)(3)). 

We  further  determine  the  grants  imder 
this  program  to  be  nonrecurring. 
Therefore,  we  calculated  the  benefit 
under  this  program  using  the 
methodology  for  nonrecmring  grants  as 
described  in  the  “Capital  Investment 
Grant”  program  (see  A.I.,  above).  We 
divided  these  results  by  the  total  steel 
sales  of  each  company  within  each 
respective  class  or  kind  of  merchandise. 
On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0.05 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products;  0.02  percent  ad  valorem 
for  cold-rolled  carbon  steel  products; 
0.00  pwcent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.06  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  fm 
Ilsenburg,  Preussag.  and  Thyssen,  which 


have  significantly  difierent  aggregate 
benefits.  The  net  subsidy  rates  for  (hese 
three  companies  are  0.00, 0.29,  and  0.00 
percent  aa  valorem,  respectively. 

The  rate  calculate  for  Dillinger  under 
this  program  is  based  upon  the  best 
information  available  as  provided  for 

xmder  section  355.37  of  the  _ 

Department’s  regulations  (19  CFR 
355.37).  in  its  response  to  our 
ouestionnaire,  Dillinger  stated  that  it 
md  not  recall  receiving  any  funds  under 
this  program.  At  verification,  however, 
Dillinger  was  unable  to  document  that 
no  benefits  were  received  under  this 
program.  Moreover,  according  to  the 
Official  Journal  of  the  European 
Communities,  which  was  provided  in 
the  petition,  and  the  Department’s  Final 
Affirmative  Countervailing  Duty 
Determinations;  Certain  Steel  l4oducts 
from  the  Federal  Republic  of  Germany 
47  FR  39345  (September  7, 1982), 
Dillinger  did  receive  funds  imder  this 
program.  Therefore,  we  calculated  the 
benefit  for  Dillinger  using  the 
information  proidded  in  the  Official 
Journal  of  the  European  Commimities. 

4.  Joint  Scheme:  Improvement  of 
Regional  Economic  Structure— GA 
Investment  Grants  and  Other  GA 
Subsidies 

The  primary  goal  of  this  program  is  to 
assist  companies  in  depressed  areas. 
Pursuant  to  the  Grundgesetz  (the 
constitution  of  the  Federal  Republic  of 
Germany),  regional  policy  basically  lies 
within  the  competency  of  the  individual 
states.  However,  pursuant  to  Article  91 
of  the  Gnmdgesetz,  the  federal 
govemmept  participates  in  regional 
economic  assistance  measures  through 
the  Federal/State  Joint  Scheme  for  the 
Improvement  of  Regional  Economic 
Structures.  The  law  governing  the  Joint 
Scheme  was  signed  Octobw  6, 1969, 
and  came  into  force  on  January  1, 1970. 
The  European  Communities’  (EC) 
Commission  Decision  322/89/ECSC  of 
February  1, 1989,  prohibited  regional 
aid  to  the  iron  and  steel  industry  after 
January  1, 1989  (exceptions  were  made 
for  the  new  states  of  the  former  GDR). 
Therefore,  iron  and  steel  companies 
within  the  EC,  except  those  in  eastern 
Germany,  are  no  longer  eligible  to 
receive  assistance  under  this  program. 

The  German  federal  government  and 
the  states  participate  in  the  planning 
and  the  financing  of  the  Joint  Scheme. 
Although  the  finmcing  is  shared 
equally  by  the  federal  government  and 
the  states,  the  implementation  of  the 
Joint  Scheme  is  left  to  the  states. 

The  body  responsible  for 
implementing  the  Joint  Scheme  is  the 
Planing  Committee  for  Regional 
Economic  Structures.  This  Committee 


designates  GA  Areas.  At  the  point  of 
German  unification,  all  of  the  former 
GDR  states  became  GA  areas.  The 
Committee  also  adopts  five-year 
fiame%vork  plans. 

Under  this  program,  companies 
located  in  GA  Areas  are  eligible  for 
grants  equal  to  10  to  23  percent  of  fixed 
investments,  depending  on  the  location 
and  type  of  investment.  Once  approved, 
the  grants  are  paid  out  based  on  the 
progress  of  the  investment  project  The 
investment  project  must  be  completed 
within  three  years  of  approvaL  If  a 
company  makes  severd  investments  in 
various  years  and  wishes  to  receive 
assistance  under  this  program,  then 
applications  must  be  ma^  for  each 
investment  Applications  must  be 
submitted  to  the  economic  ministry  of 
the  state  prior  to  the  start  of  the 
investment 

Because  this  program  is  limited  to 
enterprises  or  industries  located  in 
specific  geographical  regions,  we 
determine  that  federal  assistance 
provided  under  this  program  is  specific 
and,  therefore,  countervailable. 
Moreover,  except  for  the  five  former 
East  German  states,  the  GA  Areas  are 
not  co-extensive  with  state  boundaries. 
For  these  reasons,  we  determine  that 
state  assistance  imder  this  program  in 
all  but  the  former  GDR  states  limited  to 
enterprises  or  industries  located  in  a 
specific  geographic  region  and, 
therefore,  is  specific  and 
countervailable.  (Proposed  Regulations, 
54  FR  at  23380.  sections  355.43(5)). 

For  the  former  GDR  states  we  did  not 
request  informatioa  on  actual  usage  of 
the  program.  Such  information  is 
necessary  to  determine  whether  the 
state-provided  portion  is  specific. 
Sachsen- Anhalt  is  the  only  former  GDR 
state  in  which  a  respondent  company, 
Ilsenburg,  operates.  Because  we  ffid  not 
ask  for  information,  we  are  deferring 
examination  of  Sachsen-Anhalt 
contributions  under  this  program  until 
an  administrative  review,  pursuant  to 
section  775  of  the  Act  (19  USC  1677d 
(1988))  and  19  CFR  355.39.  Therefore, 
we  are  not  including  the  portion  fimded 
by  Sachsen-Anhalt  in  our  calculation  of 
benefits  provided  to  Ilsenburg. 

Thyssen  and  Ilsenburg  received  grants 
under  this  program,  which  were  ti^  to 
the  production  of  subject  merchandise. 
However,  Hoesch  only  received 
assistance  under  this  program  for 
investment  projects  involving  pipes, 
tinplates,  and  technical  gases,  which  are 
not  subject  to  these  investigations. 
Therefore,  we  determine  that  Hoesch 
did  not  use  this  program  with  respect  to 
the  production  of  the  subject 
merchandise. 
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We  also  determine  that  these  grants 
are  nonrecurring.  Therefore,  we 
calculated  the  benefit  rmder  this 
program  using  the  methodology  for 
nonrecurring  grants  as  described  in  the 
section  on  the  "Capital  Investment 
&ant"  program  (see  A.I.,  above).  We 
then  divid^  these  results  by  the  total 
steel  sales  of  each  company  within  each 
respective  class  or  kind  of  merchandise. 

In  addition.  Ilsonburg  made  one 
investment  eligible  for  a  grant  prior  to 
the  currency  unification.  That 
investment  subsequently  was  revalued 
and  wnritten  down  by  company  auditors 
to  reflect  the  effects  of  the  currency 
unification.  In  auditing  the  grant  for  this 
investment,  the  intemd  revenue 
auditors  adjusted  the  investment  grant 
accordindy.  The  company  has  been 
advised  that  it  will  be  required  to  repay 
a  part  of  the  grant.  The  company  is  also 
liable  for  interest  on  the  amount  to  be 
repaid.  Therefore,  this  amount  was 
d^ucted  fiom  the  amount  of  Ilsenburg’s 
grant  before  the  calculation  of  the  grant 
benefit. 

To  calculate  a  benefit  conferred  by  the 
repayable  amount  of  the  grant,  we 
treated  the  amount  outstanding  dviring 
the  period  of  investigation  as  a  short¬ 
term  loan  with  an  interest  rate  of  six 
percent.  As  discussed  above  in  the 
"Structural  Improvement  Aids" 
program  section  (see  A.2  above),  the 
average  short-term  lending  rate  in 
Germany  during  the  POI  was  10.00 
percent.  We  calculated  the  difference  in 
the  amoimt  of  interest  paid  and  the 
national  average  short-term  lending  rate 
of  10.00  percent.  We  then  divided  that 
difference  by  llsenburg’s  total  sales  of 
steel  products. 

We  added  this  benefit  to  the  benefit 
calculated  from  the  grants  received 
imder  this  program.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.00  percent  ad  valorem 
for  hot-rolled,  cold-rolled,  and 
corrosion-resistant  carbon  steel  flat 
products;  and  0.00  percent  ad  valorem 
for  cut-to-length  carbon  steel  plate 
except  for  Ilsenburg.  Preussag.  and 
Thyssen.  which  have  significantly 
different  aggregate  benefits.  The  net 
subsidy  rates  for  these  three  companies 
are  0.11. 0.00,  and  0.00  percent  ad 
valorem,  respectively. 

5.  Special  Subsidies  for  Companies  in 
the  Zonal  Border  Area 

This  federal  program  was  established 
in  1071  by  the  Act  to  Promote  the  Zonal 
Border  Area.  The  aim  of  the  program 
was  to  mitigate  the  competitive 
disadvantages  for  the  companies  in  the 
zonal  border  area  and  to  maintain 
attractive  jobs  in  order  to  prevent  the 
population  from  moving  out  of  the 


region.  Assistance  under  this  program 
was  open  to  all  companies 
headquartered  in  the  zonal  border  area. 

The  need  for  this  assistance 
disappeared  with  imification  of  the 
country.  Therefore,  all  of  the  assistance 
measures  offered  imder  this  program 
will  expire  by  1996. 

Because  this  program  is  limited  to 
enterprises  or  industries  located  in 
specific  geographical  regions  of 
Germany,  we  determine  the  program  is 
specific  and,  therefore,  countervailable. 
German  steel  companies  received  two 
types  of  benefits  under  this  program: 
special  depreciation  for  investments  in 
the  zonal  border  area  up  to  50  percent 
and  freight  assistance. 

Both  Preussag  and  Hoesch  were 
eligible  to  use  the  special  depreciation 
allowance  on  tax  returns  filed  during 
the  period  of  investigation.  Although 
Hoesch  claimed  this  special 
depreciation,  it  did  not  use  the 
allowance  to  offset  taxes  paid  during  the 
period  of  investigation,  llierefore,  we 
determine  that  only  Preussag  received  a 
benefit  under  this  program  during  the 
POI. 

To  calculate  the  benefit,  we  divided 
the  tax  savings  under  the  program  by 
the  total  sales  of  the  company.  On  this 
basis,  we  determine  the  net  subsidies  for 
this  program  to  be  0.17  percent  ad 
valorem  for  hot-rolled  carbon  steel 
products;  0.07  percent  ad  valorem  for 
cold-rolled  carton  steel  products;  0.01 
percent  ad  valorem  for  corrosion- 
resistant  carton  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carton  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  for  these 
three  companies  are  0.00, 0.95,  and  0.00 
percent  ad  valorem,  respectively. 

6.  Ruhr  District  Action  Program 

From  1980  through  1984,  the  Ruhr 
District  Action  Program  provided  grants 
for  investments  in  the  Ruhr  region. 
Funds  for  this  program  were  provided 
by  both  the  federal  government  and  the 
Government  of  Nordrhein-Westfalen. 
Under  this  program,  grants  relating  to 
environmental  protection  were  available 
exclusively  to  the  steel  industry. 

Because  benefits  under  the  portion  of 
the  program  that  involves 
environmental  clean-up  grants  were 
available  only  to  the  steel  industry,  we 
determine  the  program  is  provided  in 
law  to  a  specific  enterprise  or  industry 
and  it  is,  therefore,  countervailable, 
Hoesch  and  Thyssen  received  grants 
under  this  proaam. 

We  further  (Mermine  that  the  grants 
received  imder  this  program  are 
nonrecurring.  Therefore,  we  calculated 


the  benefit  under  this  program  using  the 
methodoloOT  for  nonrecurring  grants  as 
described  above  in  the  section  on 
"Capital  Investment  Grant"  program 
(see  A.I.,  above).  We  then  divided  these 
results  by  the  total  steel  sales  of  each 
company  within  each  respective  class  or 
kind  of  merchandise. 

On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0.01 
percent  ad  valorem  for  hot-rolled  carton 
steel  products;  0.01  percent  ad  valorem 
for  cold-rolled  carbon  steel  products; 

0.00  percent  ad  valorem  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carton  steel  plate  for  all 
companies. 

7.  Aid  for  Closure  of  Steel  Operations 

The  GOG  adopted  two  measures  to 
reduce  the  economic  and  social  costs  of 
plant  closings  in  the  steel  industry 
between  1987  and  1990.  First,  pursuant 
to  the  Rules  on  Providing  Funds  to  Iron 
and  Steel  Companies  to  Give  Social 
Assistance  for  Structural  Adjustment, 
adopted  on  May  3, 1988,  the  federal  and 
state  governments  provided  grants  to  the 
iron  and  steel  industry  for  expenses 
incurred  with  respect  to  displaced 
employees.  This  program  was 
administered  by  the  Federal  Ministry  of 
Economics  and  the  equivalent  state 
ministry.  The  total  amount  of  federal 
and  state  aid  provided  to  steel 
companies  was  not  permitted  to  exceed 
50  percent  of  a  company’s  net 
expenditures  incunto  as  a  result  of 
these  plant  closings. 

Second,  on  June  27, 1988,  the  federal 
government  adopted  the  Guideline  for 
Granting  Aid  to  the  Iron  and  Steel 
Industry.  This  measure  increased  the 
amount  of  aid  provided  to  employees 
under  Article  56(2)(b)  of  the  European 
Coal  and  Steel  Community  (ECSC) 
Treaty. 

Although  it  was  claimed  that  closure 
assistance  was  provided  so  that 
companies  would  lay  off  older  rather 
than  younger  workers,  the  amount  of 
assistance  provided  by  the  GCX^  does 
not  appear  to  take  into  account  the 
difference  in  the  costs  of  laying  off  the 
differently  aged  workers.  Instead,  it  is 
calculated  using  the  total  costs  of 
reducing  the  work  force.  Therefore,  in 
accordance  with  the  Department’s 
general  determination  regarding  early 
retirement,  we  determine  that  the 
assistance  did  not  merely  benefit  the 
older  employees  who  were  retired  early. 
Instead,  it  relieved  the  company  of  a 
portion  of  the  early  retirement  costs  it 
otherwise  would  have  incurred.  The 
Department  has  determined  that  this 
benefit  constitutes  a  countervailable 
subsidy  pursuant  to  section  771(5)  of 
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the  Act.  (See  Prepension  Programs 
section  of  the  General  Issues  Appendix.) 
On  this  basis,  and  because  benents 
under  the  Aid  for  Closure  program  were 
provided  in  law  to  a  specdnc  enterprise 
or  industry,  we  determine  the  program 
to  be  countervailable.  We  further 
determine  the  grants  provided  under  the 
prognm  to  be  nonrecurring. 

Inerefore,  we  calculated  the  benefit 
imder  this  program  using  the 
methodology  for  nonrecurring  grants  as 
described  in  the  “Capital  Investment 
Grant"  program  (see  A.I.,  above).  This 
program  was  us^  by  Hoesch,  Preussag, 
and  Thyssen. 

Two  of  the  companies  had  to  repay 
portions  of  their  grants  after  audits  by 
the  German  tax  authorities.  To  calculate 
a  benefit  conferred  by  the  repayable 
amount  of  the  grants,  we  treat^  the 
amount  outstanding  during  the  period 
of  investigation  as  a  short-term  interest- 
fiee  loan.  Short-term  interest  fiee  loans 
are  not  consistent  with  commercial 
considerations  and  are,  therefore, 
countervailable.  As  discussed  above  in 
the  “Structural  Improvement  Aids” 
program  section  (see  A.2  above),  the 
average  short-term  lending  rate  in 
Germany  during  the  POI  was  10.00 
percent.  Using  this  interest  rate,  we 
calculated  the  interest  that  should  have 
been  paid  on  the  outstanding  repayable 
portion  of  the  grant. 

We  added  the  benefits  calculated  from 
the  grants  and  the  interest  savings  and 
divided  that  sum  by  the  total  steel  sales 
of  each  company  within  each  respective 
class  or  kind.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  0.03  percent  ad  valorem 
for  hot-rolled  carbon  steel  products; 

0.04  percent  ad  valorem  for  cold-rolled 
carbon  steel  products;  0.06  percent  ad 
valorem  for  corrosion  resistant  carbon 
steel  flat  products;  and  0.00  percent  ad 
valorem  for  cut-to-length  cai^n  steel 
plate  except  for  Ilsenburg,  Preussag,  and 
Thyssen.  which  have  significantly 
di^rent  aggregate  benefits.  The  net 
subsidy  rates  for  these  three  companies 
are  0.00, 0.00, 0.07  percent  ad  valorem, 
respectively. 

8,  Joint  Program:  Upswing  East 

For  the  region  encompassing 
Germany’s  new  states  of  the  former 
GDR,  a  special  Federal/State  Joint 
Scheme  Program  was  enacted.  (For 
additional  i^onnation  on  the  Joint 
Scheme  Program,  see  A.3.,  above.)  This 
new  program  is  called  Joint  Progr^; 
Upswing  East.  According  to  the  GOG, 
this  spedal  program  was  designed  only 
for  1991  and  1992,  and  will  not  be 
extended.  The  Upswing  East  program 
was  created  by  the  Investment  Act  of 
1991,  which  provided  a  special 


investment  allowance  in  the  five  new 
states  and  in  Berlin.  Applications  for 
this  investment  grant  are  submitted  to 
the  local  tax  office.  The  program  is 
equally  funded  by  the  GOG  and  state 
government.  Only  one  company  under 
investigation,  Ilsenburg,  wmch  is 
located  in  the  former  GDR  state  of 
Sachsen-Anhalt  received  a  grant  tmder 
this  program. 

B^use  federal  government  funding 
under  this  program  is  provided  only  to 
enterprises  or  industries  located  in 
specific  regions  of  Germany,  we 
determine  the  federal  government 
portion  to  be  specific  and,  therefore, 
countervailable.  With  respect  to  the 
state  portion,  as  noted  above,  we 
learned  during  verification  that  the 
entire  state  of  Sachsen-Anhalt  was 
designated  a  GA  Area.  Based  on  our 
examination  of  the  actual  usage  of  the 
program  in  Sachsen-Anhalt  during  the 
POI.  we  determine  that  the  state  funded 
portion  is  not  provided  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Over  twenty 
separate  industries  in  various  sectors 
received  benefits  under  this  program 
(e.g.,  plastics,  foodstuffs,  timber, 
chemicals,  construction,  education, 
etc.).  Furthermore,  the  steel  industry 
was  not  a  disproportionate  user  of  this 
program.  For  these  reasons,  we 
determine  that  the  portion  of  the 
program  funded  by  the  state  of  Sachsen- 
Anhalt  is  not  de  facto  specific  and, 
therefore,  not  countervailable.  (See 
Proposed  Regulations,  section 
355.43(b)(2)). 

We  fuiiher  determine  that  grants 
provided  imder  this  program  are 
nonrecurring.  Therefore,  we  calculated 
the  benefit  under  this  program  using  the 
methodology  for  nonrecurring  grants  as 
described  in  the  “CJapital  Investment 
Grant”  program  (see  A.I.,  above).  We 
then  divid^  these  results  by  the  total 
steel  sales  of  each  company  within  each 
respective  class  or  kind  of  merchandise. 
On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0.00 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products,  for  cold-rolled  carbon 
steel  products,  and  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  Hie  net  subsidy  rates  for  these 
three  companies  are  0.67, 0.00,  and  0.00 
percent  ad  valorem,  respectively. 

9.  Treuhandanstalt  Subsidies 

The  Treuhandanstak  (TRA)  is  an 
institution  under  the  federal 
government.  The  task  of  the  TRA  is  to 
take  over  the  “people's-owned"  assets 


in  the  former  GDR  and  place  them 
within  the  competition-directed  market- 
economy  of  the  unified  country. 

To  acnieve  this,  the  GCG  stated  that 
the  TRA  is  privatizing  as  many 
companies  as  possible.  Where  rapid 
privatization  is  not  possible,  viable 
companies  are  being  prepared  for  later 
privatization  and  ztcn-viable  companies 
are  being  closed  down.  Tne  TRA  aims 
to  reach  its  goal  of  comprehensive 
privatization  by  1995. 

Within  the  framewOTk  of  the 
privatization,  the  TRA  provides 
financial  assistance  to  companies  on  a 
case-by-case  basis.  This  assistance  is 
intended  to  help  companies  adjust  to 
the  normal  competitive  situation  in  a 
market  economy. 

Ilsenburg  received  loan  guarantees 
fiom  the  TRA  during  the  period  of 
investigation.  The  loan  guarantees  were 
for  short-term  loans  provided  by 
commercial  banks,  '^e  TRA  guarantees 
terminated  in  1992  when  the  short-term 
loans  were  replaced  by  a  long-term  loan. 

Because  this  program  is  limited  to 
industries  or  enterprises  located  in  a 
specific  geographical  region  within 
Germany,  we  determine  the  program  to 
be  specific.  Therefore,  the  loan 
guarantees  received  by  Ilsenburg  were 
coimtervailable  to  the  extent  that  they 
were  provided  on  terms  inconsistent 
with  commercial  considerations. 

Ilsenburg  was  charged  a  fee  of  0.8 
percent  for  the  guarantee.  According  to 
information  in  die  record,  Ilsenburg 
could  have  received  a  loan  guarantee 
from  a  commercial  bank  at  the  same 
rate.  Consequently,  we  determine  that 
the  guarantee  fee  charged  by  the  TRA 
was  consistent  with  commercial 
considerations  and,  therefore,  not 
coimtervailable. 

However,  Ilsenburg  has  not  yet  paid 
the  guarantee  fee  to  the  TRA.  This 
deferral  is  inconsistent  with  commercial 
considerations.  We  determine  that  the 
deferred  payment  of  the  fee  constitutes 
a  countervailable  benefit  spiecific  to 
Ilsenburg. 

To  calculate  the  benefit,  we  treated 
the  outstanding  amount  of  the  fee  as  a 
short-term  interest-free  loan.  We 
calculated  the  interest  that  would  have 
been  paid  on  that  outstanding  fee  based 
on  the  national  avmege  short-term 
interest  rate  in  Germany  during  the  POI. 
(See  the  “Structural  Improvement  Aids” 
program  section  A.2  above.)  We  divided 
the  interest  savings  by  Dsenburg’s  total 
steel  sales. 

On  this  basis,  vre  determine  the  net 
subsidies  for  this  program  to  be  0.00 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products,  for  cold-rolled  carbon 
steel  products,  and  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
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0.00  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  difierent  aggregate 
boiefits.  The  net  subsidy  rates  are  0.02, 
0.00,  and  0.00  percent  ad  valorem, 
resp^vely. 

10.  Subsidies  Related  to  the  Creation  of 
Dillinger  Hutte  Saarstahl  AG  PHS) 

In  April  1989,  an  agreement  was 
reached  between  the  Government  of 
Saarland  and  Dillinger’s  parent 
company,  Usinor  Sadlor,  regarding  the 
transfer  of  Saarstahl  Volklingen  GmbH 
(Saarstahl)  and  of  Dillinger  to  a  newly 
created  holding  company,  Dillinger 
Hutte  Saarstahl  AG  (DHS).  Under  the 
terms  of  this  agreement,  Saarstahl  and 
Dillinwr  became  wholly-owned 
subsidiaries  of  DHS. 

The  Government  of  Saarland 
contributed  the  assets  of  Saarstahl  and 
DM  145.1  million  in  cash  in  return  for 
27.5  percent  ownership  of  the  holding 
company,  DHS.  Usinor  Sadlor 
contributed  its  shares  of  Dillinger  to 
DHS  in  return  for  70  percent  ownership 
of  the  holding  company.  A  third  party 
bought  2.5  percent  of  DHS.  Pursuant  to 
the  purchase  agreement,  the 
Governments  of  Germany  and  Saarland 
forgave  all  of  the  outstanding  debts 
owed  to  them  by  Saarstahl.  The  amount 
of  foidven  debt  was  DM  3.936  billion. 

In  admtion,  private  creditors  forgave 
debt  amounting  to  DM  217.1  million  as 
part  of  the  restniduring  of  the  two 
companies. 

This  transaction  was  examined  in  the 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot  Rolled  Leiad 
and  Bismuth  Carbon  Steel  Products 
from  Germany,  58  FR  6223  Qanuary  27, 
1993),  in  which  Saarstahl  was  a 
respondent.  However,  the  Department 
has  reexamined  its  earlier  analysis 
regarding  the  creation  of  DHS  in  light  of 
its  decisions  concerning  privatization 
and  restruduring.  Pursuant  to  the 
Department’s  determination  regarding 
restruduring  issues,  we  determine  that 
because  the  debt  forgiveness  afforded  by 
the  Governments  of  Germany  and 
Saarland  was  provided  in  fad  to  a 
spedfic  enterprise,  it  constitutes  a 
countervailable  benefit  within  the 
meaning  of  section  771(5)  of  the  Ad. 
(See  Proposed  Regulations,  section 
355.43(k),  and  the  Restruduring  sedion 
of  the  General  Issues  Appendix.) 

In  addition,  we  determine  that  the 
private  debt  forgiveness  is 
countervailable  because  it  was  required 
by  the  governments  as  part  of  a 
government-led  debt  r^uction  package, 
and  because  the  two  governments 
guaranteed  the  future  liquidity  of 
Saarstahl,  thereby  implidtly  assuring 


the  private  banks  that  the  remaining 
portion  of  Saarstahl's  outstanding  loans 
would  be  repaid.  (See  Proposed 
Rmulations,  section  355.44(k);  Final 
Affirmative  Countervailing  Duty 
Determination;  Oil  Country  Tubular 
Ckxkls  from  Israel,  52  FR  1649, 1655 
(January  15, 1987)). 

We  also  determine  that  the  debt 
forgiveness  provided  by  the 
Governments  of  Germany  and  Saarland 
and  the  private  creditors,  provided 
benefits  to  Saarstahl  which  were  then 
passed  through  to  DHS  with  the  100 
percent  spin-off  of  Saarstahl  to  DHS. 

To  derive  the  benefit  arising  firom  the 
debt  forgiveness,  we  applied  the  spin-off 
calculation  described  in  the 
Restructuring  section  of  the  General 
Issues  Appendix.  For  each  spedfic  class 
or  kind  of  merchandise,  we  divided 
these  results  by  the  total  steel  sales  of 
all  the  companies  within  each 
respective  class  or  kind  of  merchandise. 
On  this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  0.00 
percent  ad  valorem  for  hot-rolled  carbon 
steel  products,  for  cold-rolled  carbon 
steel  products,  and  for  corrosion- 
resistant  carbon  steel  flat  products;  and 
14.63  percent  ad  valorem  for  cut-to- 
length  carbon  steel  plate  except  for 
Ilsenburg,  Preussag,  and  Thyssen,  which 
have  significantly  different  aggregate 
benefits.  The  net  subsidy  rates  for  these 
three  companies  are  0.00, 0.00,  and  0.00 
percent  ad  valorem,  respectively. 

Petitioners  also  allege  that  b^ause 
of  the  creation  of  DHS,  Dillinger 
received  subsidies  indirectly  firom  the 
federal  government  and  the  Saarland 
government  in  coimection  with  the 
construction  of  the  ROGESA  iron 
production  facility  and  the 
Zentralkokerei  Saar  Company  coking 
plant. 

ROGESA  was  a  joint  venture  between 
Dillinger  and  ARBED  Saarstahl  (a 
predecessor  company  of  Saarstahl) 
which  was  form^  in  1981.  ROGESA 
was  created  to  produce  pig  iron  for  both 
companies.  ARBED  Saarstahl  made  a 
capital  contribution  to  ROGESA  in  the 
amount  of  DM  200  million.  This  amount 
was  financed  by  a  repayable 
contribution  frt>m  the  Governments  of 
Germany  and  the  Saarland,  which  was 
part  of  the  DM  3.936  billion  forgiven  by 
the  Governments  of  C^rmany  and 
Saarland.  Dillinger  made  a  contribution 
in  kind  by  transferring  its  blast  furnace 
to  the  newly-created  company. 
According  to  the  response,  an 
independent  accoimting  finn 
determined  that  the  market  value  of  the 
blast  furnace  was  between  DM  218  and 
234  million. 

Zentralkokerei  was  founded  in  1982 
by  Dillinger,  Stahlwerke  Rochling- 


Buibach  GmbH  (another  predecessor 
company  of  Saarstahl)  and 
Saairorgwerke  AG.  According  to  its 
response,  Dillinger  made  a  capital 
contribution  in  me  amoimt  of  DM 
255,000  to  Zentralkokerei.  The  stated 
capital  of  the  company  is  DM  one 
million;  therefore,  Dillinger  acqiiired 
ownership  of  25.5  percent  of 
Zentralkoxerei’s  stock. 

Because  Dillinger  received  shares  in 
RCX^ESA  and  2^ntralkokerei  equal  to 
the  contribution  that  Dillinger  made 
into  both  companies,  we  determine  that 
these  transactions  are  not 
countervailable.  To  the  extent  that 
Dillinger  did  receive  a  subsidy  based  on 
the  assistance  provided  by  the 
Governments  of  Germany  and  Saarland 
to  Saarstahl  as  part  of  the  creation  of 
DHS  (which  was  used  to  finance  a 
portion  of  the  ROGESA  and 
Zentralkokerei  transactions),  the 
subsidy  is  accounted  for  in  our 
calculation  pertaining  to  the  forgiveness 
of  debt. 

11.  ECSC  Redeployment  Aid  Under 
Article  56(2)(b) 

Under  Article  56(2)(b)  of  the  ECSC 
Treaty,  persons  employed  in  the  iron, 
steel,  and  coal  industries  who  lose  their 
jobs  may  receive  assistance  for  social 
adjustment.  This  assistance  is  provided 
to  workers  affected  by  restructuring 
measures,  particularly  workers 
withdrawing  frnm  the  labor  market  into 
early  retirement  and  workers  forced  into 
unemployment.  The  EC^SC  disburses 
assistance  rmder  this  program  on  the 
condition  that  the  affected  country 
makes  an  equivalent  contribution. 
Payments  were  made  to  German  stc  al 
workers  under  Article  56(2)(b). 

Since  the  ECSC  portion  of  payments 
imder  this  program  comes  from  the 
operational  budget,  which  is  funded  by 
levies  on  the  compcmies,  we  determine 
that  this  portion  (i.e.,  50  percent  of  the 
amoimt  received)  is  not  countervailable. 
However,  with  respect  to  the  portion 
funded  by  the  Government  of  Germany, 
we  must  decide  whether  the 
government  payments  have  relieved  the 
steel  companies  of  an  obligation  they 
would  otherwise  have. 

In  Germany,  benefits  for  workers  who 
retired  or  are  laid  off  are  subject  to 
negotiations  between  labor  and 
management.  Those  negotiations  result 
in  a  social  plan  for  each  company. 

Following  the  policy  explmneo  in  the 
Prepension  Programs  section  of  the 
General  Issues  Appendix,  we  have 
determined  that  the  German  steel 
companies  and  their  workers  were 
aweire  when  they  negotiated  their  social 
plans  that  the  German  government 
would  pay  a  portion  of  the  costs. 
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Therefore,  we  have  determined  that  one 
half  of  the  amount  paid  by  the 
government  constitutes  a 
countervailable  subsidy. 

One  company,  Ilsenburg,  is  located  in 
the  former  GDR.  During  the  POI,  it  had 
not  yet  negotiated  a  social  plan  with  its 
workers.  Based  on  this,  we  find  that 
Ilsenburg  had  no  obligation,  legal  or 
contractual,  to  provide  payments  to 
workers  who  were  laid  off.  Lacking  such 
an  obligation,  we  have  concluded  that 
the  portion  of  Article  56(2)(b)  payments 
(funded  by  the  GOG)  made  for 
Ilsenburg’s  workers  do  not  constitute  a 
subsidy  because  they  did  not  relieve  the 
company  of  an  obligation  it  would 
otherwise  have  had. 

We  consider  the  benefits  provided 
under  this  program  to  be  recurring. 
Therefore,  we  took  50  percent  of  &e 
funds  provided  in  1991  by  the  GOG,  and 
divided  it  by  the  total  steel  sales  of  each 
company  within  each  respective  class  or 
kind  of  merchandise.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
proaam  to  be  0.08  percent  ad  valorem 
for  hot-rolled  carbon  steel  products; 

0.07  percent  ad  valorem  for  cold-rolled 
carbon  steel  products:  0.08  percent  ad 
valorem  for  corrosion-resistant  carbon 
steel  flat  products;  and  0.00  percent  ad 
valorem  for  cut-to-length  caiwn  steel 
plate  except  for  Ilsenburg,  Preussag,  and 
Thyssen,  which  have  significantly 
different  aggregate  benefits.  The  net 
subsidy  rates  for  these  three  companies 
are  0.00, 0.03,  and  0.07  percent  ad 
valorem,  respectively. 

12.  ECSC  Article  54  Long-Term  Loans 

ECSC  Article  54  long-term  loans  are 
available  only  to  the  iron,  steel,  and  coal 
industries  to  purchase  new  equipment 
or  finance  mMemization.  The  EC  stated 
in  its  questionnaire  response  that 
Article  54  loans  are  dir^  loans  from 
the  EC  Commission,  and  that  the  funds 
are  loaned  at  a  slightly  higher  rate  than 
that  at  which  the  Commission  obtained 
the  funds  in  order  to  cover  its  costs. 
According  to  the  EC  response,  the 
Commission  developed  this  program  to 
facilitate  the  lending  process  for 
companies  within  the  ECSC,  some  of 
which  may  not  otherwise  be  able  to 
acquire  necessary  funding.  Hoesch, 
Klockner,  Preussag,  and  Thyssen 
received  loans  under  this  program. 

Because  benefits  under  this  program 
are  available  only  to  the  iron,  steel,  and 
coal  industries,  we  determine  the 
program  is  provided  in  law  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Therefore, 
these  loans  are  countervailable  to  the 
extent  they  were  provided  on  tenns 
inconsistent  with  commercial 
considerations.  We  compared  the 


interest  rates  charged  on  these  loans  to 
the  benchmark  which  was,  whenever 
possible,  each  company’s  actual  cost  for 
long-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  no  long-term  borrowing  in 
the  year  in  which  a  loan  was  approve, 
we  used  the  rates  for  industrial  bonds 
provided  by  the  Deutsche  Bundesbank. 
We  found  that  some  Article  54  loans 
were  provided  at  an  interest  rate  below 
the  applicable  benchmark.  Therefore, 
we  determine  that  some  loans  under 
this  program  provided  countervailable 
benefits. 

We  calculated  the  benefit  for  the  POI 
using  our  long-term  loan  methodolo^ 
described  in  section  355.49(c)(1)  of  the 
Department’s  Proposed  Regulations,  and 
used  in  prior  investigations  (see,  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Granite  deducts 
from  Spain,  53  FR  24340,  24343  (June 
28. 1988)). 

Using  this  methodolo^,  we 
determine  the  net  subsimes  for  this 
program  to  be  0.02  percent  ad  valorem 
for  hot-rolled  carbon  steel  products; 

0.02  percent  ad  valorem  for  cold-rolled 
carbon  steel  products;  0.00  percent  ad 
valorem  for  corrosion-resistant  carbon 
steel  flat  products;  and  0.00  percent  ad 
valorem  for  cut-to-length  cai^n  steel 
plate  for  all  companies. 

13.  Interest  Rebates  on  ECSC  Article  54 
Loans 

Article  54  loan  interest  rebates  were 
available  only  to  the  iron,  steel  and  coal 
industries.  Steel  companies  received 
rebates  during  the  restructiiring  and 
modernization  of  the  industry  beginning 
in  the  1980’s.  Steel  companies  applying 
for  these  rebates  had  to  meet  certain 
criteria  such  as  a  reduction  in  steel 
production  and  improvements  in 
processing  that  would  yield  energy 
savings  and  improve  efficiency. 

’The  interest  rebates  were  limited  to  a 
maximum  of  three  percent  of  the 
eligible  investment  and  were  provided 
over  a  period  of  three  years.  The  rebates 
were  funded  by  the  ECSC  operational 
budget  which  is  financed  by  levies  on 
all  ECSC  companies.  Deficits  in  the 
operational  budget  are  made  up  by 
Member  State  contributions.  While  no 
Member  State  contributions  have  been 
made  to  the  operational  budget  since 
1984,  it  was  supplemented  by  Member 
States  from  1978  through  1984.  Preussag 
and  Thyssen  received  interest  rebates  on 
Article  54  loans. 

Because  the  interest  rebates  given 
prior  to  1985  were  partially  financed 
through  Member  State  contributions,  a 
portion  of  those  interest  rebates  are 
covmtervailable.  Consistent  with  past 
cases,  e.g.,  Bismuth,  we  have  not 


countervailed  the  portion  financed  by 
the  ECSC’s  operating  budget  becaxise 
those  funds  are  obtained  ^m  company 
levies.  To  calculate  the  coimtervailable 
portion  of  the  rebates,  we  calculated  the 
ratio  between  tbe  contribution  from 
Member  States  and  the  ECSC’s  total 
available  funds  for  the  year,  and  then 
multiplied  this  ratio  by  the  rebate 
amount. 

Moreover,  because  companies  were 
aware  that  interest  rebates  would  be 
available  when  the  loans  were  taken 
out,  we  have  treated  these  interest  rate 
subsidies  as  reduced  interest  loans. 
Therefore,  in  calculating  the  benefits 
from  the  ECSC  Article  54  Loans,  we 
reduced  the  interest  paid  on  those  loans 
by  the  amoimt  of  interest  rebates 
received  before  1985.  The  estimated 
subsidy  calculated  for  that  program 
includes  all  benefits  confeirod  by  these 
interest  rebates. 

B.  Programs  Determined  Not  To  Be 
Countervailable 

We  determine  that  the  following 
programs  do  not  provide 
countervailable  subsidies  to 
manufacturers,  producers,  or  exporters 
in  Germany  of  subject  merchandise: 

1.  Wage  Subsidies  (Kiirzarbeitergeld) 

Kurzarbeitergeld  is  a  wage  subsidy 
provided  within  the  framework  of 
imemployment  insurance.  Benefits 
under  this  program  consist  of  payments 
of  unemployment  insiirance  to 
individual  employees  to  compensate 
them  for  redu(^ons  in  their  hours 
worked.  The  program  is  funded  by  the 
Federal  Labor  Office  whose  budget 
consists  solely  of  premiums  paid  by 
German  employers  and  employees.  The 
period  for  receiving  Kurzarbeitergeld 
may  be  extended  or  shortened 
depending  on  the  situation  in  the  labor 
market. 

Assistance  provided  under  this 
program  is  paid  only  to  employees.  On 
occasion,  an  employer  will  pay 
employees  the  l^nefits  they  are  due 
under  this  program  and  subsequently 
receive  reimbursement  from  the  Federal 
Labor  Office. 

We  determine  that  benefits  under  this 
program  are  not  covmtervailable  because 
the  program  is  funded  by  employees 
and  employers,  rather  than  by  the 
government. 

2.  Nordrhein-Westfalen’s  Technology 
Program  Materials  and  Substances 
Development 

This  program  provides  grants  for 
projects  in  the  field  of  material 
development.  The  program  is 
administered  by  Nordrhein-Westfalen’s 
Ministry  of  Economics  and  Technology. 
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Grants  can  be  provided  to  companies, 
universities,  polytechnics,  and  research 
institutes  for  the  development  of  both 
femnis  and  non-ferrous  metallic 
materials,  non-metallic  materials, 
ceramics,  composite  materials,  and 
fibers. 

Recipients  must  either  publish  their 
results  or  obtain  patents  and  licmses 
protecting  their  findings.  However,  if 
the  grant  recipient  receives  any  revenue 
fiom  any  licensing  agreement  for  up  to 
five  years  after  the  expiration  of  the 
grant  period,  the  NRWG  will  require  the 
repayment  of  the  grant. 

We  verified  that  the  results  of 
individual  pro|ects  wen  made  public 
through  articles  in  technical  foumals 
and  through  papers  given  at  national 
and  international  symposia.  Both 
Thyssen  and  Hoesch  have  received 
grants  imder  this  program. 

The  Department’s  practice  regarding 
the  coimtervailability  of  research  and 
development  assistance  is  that  when  the 
results  of  the  research  are  made 
available  to  the  public,  the  assistance 
does  not  confer  a  countervailable 
benefit.  (See  Proposed  Regulations, 
section  355.44(1);  see  also,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination;  Fresh  and  Chilled 
Atlantic  Salmon  fit>m  Norway.  56  FR 
7678  (February  25, 1991)).  Applying  this 
standmd,  we  determine  that  this 
program  is  not  countervailable. 

3.  Loan  Guarantees  From  Nordrhein- 
Westfalen 

Various  statutes  of  the  Government  of 
Nordriiein-Westfalen  authorize  the 
Finance  Minister  to  issue  loan 
guarantees  to  companies.  In  order  to 
receive  a  loan  guarantee,  the  applicant 
must  be  of  good  standing,  the  projects 
for  which  the  applicant  is  seeUng 
financing  must  provide  a  benefit  to  the 
economy,  and  the  borrower  must 
demonstrate  its  ability  to  repay  the 
guaranteed  loan  according  to  schedule. 
One  company  imder  Investigation. 
Hoesch,  received  a  loan  guarantee  imder 
this  program. 

We  verified  that  these  loan  guarantees 
are  de  jure  available  to  all  industries 
and  professionals  in  Nordihein- 
Westfelen.  Furthermore,  we  examined 
the  actual  usage  of  the  program  during 
the  period  of  review.  We  noted  that  over 
twenty  separate  industries  received 
braefits  under  this  program  (e.g.. 
services,  construction,  energy, 
electronics,  textiles,  plastics,  etc.). 
Finally,  we  noted  t^t  the  steel  industry 
was  not  a  disproportionate  user  of  this 
program.  For  these  reasons,  we 
determine  this  program  to  be  not 
countervailable. 


C.  Programs  Determined  Not  To  Be  Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufecturers,  producers,  or  exporters 
in  Germany  of  the  subject  merdiandise: 

1.  Loans  with  Reduced  Interest  Rates 
under  the  Steel  Restructuring  Plan 

2.  Federal  and  State  Government  Loan 
Guarantees  under  the  Steel 
Restructuring  Plan 

3.  Special  Ruhr  Plan 

4.  ZuLunflsinitiative  Montanregionen 
(ZIM)  Initiative 

5.  Kreditanstalt  fOr  Wiederaufbau 
(KfW)  Investment  Loans  for  Eastern 
Germany 

6.  Deutsche  Ausdeichsbank 
Investment  Loans  for  Eastern  Germany 

7.  European  Recovery  Program  Loans 
for  Eastern  Germany 

8.  Loan  Guarantee  Program  for  Eastern 
Germany 

9.  Peine-Salzgitter  Profit  Transfer 
Agreement  and  Other  Operating  Loss 
Subsidies 

10.  Elimination  of  Duisburg  Harbor 
Tolls 

11.  Export  Credits  at  Preferential 
Rates 

12.  Miscellaneous  Tax  Subsidies 

13.  Loans  firom  the  Government  of 
Nordrhein-Westfalen 

14.  Tax  Subsidies  for  Eastern 
Germany 

15.  ECSC  Article  54  Loan  Guarantees 

16.  ECSC  Article  56  Conversion  Loans 

17.  Interest  Rebates  on  ECSC 
Conversion  Loans  under  Article  56 

18.  European  Investment  Bank  Loans 
and  Loan  Guarantees 

19.  New  Community  Instrument 
Loans 

20.  European  Regional  Development 
Fund  Aid 

21.  Nordrhein-Westfalen’s  Air 
Pollution  Control  Program 

D.  Program  Determined  Not  To  Exist 

We  determine  that  the  following 
alleged  programs  do  not  exist: 

1.  Early  Retirement  Subsidy 

2.  Nor^hein-Westfalen  and 
Niedersachsen  Grants 

Comments 

All  written  comments  submitted  by 
the  interested  parties  in  these 
investigations  which  have  not  been 
previously  addressed  in  this  notice  are 
addressed  below. 

Comment  1:  Petitioners  argue  that  the 
Department  correctly  used  the  German 
“Lending  Rate”  published  by  the 
International  Monetary  Fund  (IMF)  as 
the  long-term  benchmark  interest  rate 
and  the  discount  rate  in  the  preliminary 
determinations.  According  to 
petitioners,  even  though  the  IMF 


lending  rate  is  a  short-term  interest  rate, 
it  constitutes  the  best  information 
available  because  long-term  interest 
rates  are  not  readily  available  in 
Germany.  Petitioners  further  assert  that 
the  IMF  lending  rate  is  a  conservative 
estimate  because  in  Germany  Imig-term 
interest  rates  are  higher  than  short-term 
rates.  Finally,  petitioners  object  to  the 
use  of  mortgage-based  interest  rates 
proposed  by  the  GOG  because  corporate 
borrowing  is  far  less  secured  than 
residential  borrowing. 

Respondents  colleravely  disagree 
with  the  use  of  the  IMF  lending  rate  as 
the  long-term  benchmark  because  this 
rate  applies  only  to  loans  of  less  than 
DM  1  million  which  are  mainly  used  to 
meet  cash  flow  shortfalls.  Where 
company-specific  rates  are  not  available, 
respondents  suggest  that  the  Department 
use  the  mortgage-based  rate  provided  by 
the  GOG.  They  argue  that  this  rate  more 
accurately  reflects  the  costs  of  long-term 
borrovting  of  companies  in  Germany, 
including  those  under  investigation. 

Alternatively,  should  the  Department 
decide  not  to  use  the  mortgage-based 
rate,  respondents  suggest  ffiat  the 
Department  use  the  “second”  lending 
rate  published  by  the  IMF.  This  rate 
applies  to  short-term  loans  of  between  1 
and  5  million  German  marks.  As  a  third 
alternative,  Preussag  suggests  that  the 
Department  use  the  long-term  interest 
rate  for  loans — applicable  to  fixed 
income  securities — provided  in  its 
October  5, 1992  response. 

DOC  Position:  The  Department  has 
determined  that  the  average  preferred 
benchmark  in  this  case  is  the  rate  for 
industrial  bonds  in  Germany  as 
published  by  the  Deutsche  Bundesbank. 
Our  practice,  as  stated  in  section 
355.44(b)(4)  of  the  Proposed 
Regulations,  sets  out  a  hierarchy  for 
selecting  long-term  interest  rate 
benchmarks.  The  most  preferred  options 
are  (1)  the  interest  rate  the  company 
under  investigation  pays  for  long-term 
loans.  (2)  the  interest  rate  the  company 
under  investigation  pays  on  debt 
obligations,  i.e.,  bonds,  and  (3)  the 
variable  rate  the  company  under 
investigation  pays  for  long-term  loans. 
The  next  prefen^  option  is  the  national 
average  long-term  interest  rate  in  the 
country  in  question.  The  fact  that  the 
benchmark  hierarchy  does  not  specify 
either  long-term  loan  rates  or  bond  rates 
indicates  that  either  is  preferable  to  a 
long-term  variable  rate  or  a  short-term 
rate. 

This  is  clear  because  the  Department’s 
aim  is  to  obtain  an  objective  measure  of 
the  company’s  long-term  (rather  than 
short-term)  borrowing  ability.  We  obtain 
such  a  measure  by  comparing  the  rate 
charged  by  the  government  to  the 
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company’s  commercial  cost  of 
borrowing,  if  possible.  Absent  a 
company-specific  benchmark,  we  turn 
to  a  nationm  average  long-term  rate, 
either  for  loans  or  bonds.  In  this 
instance,  we  note  that  the  national 
average  bond  rates  are  consistent  with 
the  bond  rates  offered  by  Hoesch,  one  of 
the  responding  companies. 

Accordingly,  we  are  using  the  yields 
on  industrid  bonds,  as  documented  by 
the  Deutsche  Bundesbank,  as  the  long¬ 
term  interest  rate  benchmarks  and 
discount  rates.  During  verification,  we 
examined  the  yields  on  “industrial 
bonds"  published  by  the  Deutsche 
Bundesbank.  Similar  to  the  mortgage- 
based  rates  suggested  by  the  GOG,  the 
yields  on  industrial  bonds  reflect  the 
cost  of  secured  long-term  borrowing. 
According  to  the  Deutsche 
Bundesbank’s  ffnancial  statistics,  the 
yield  on  industrial  bonds  for  1985  and 
1989  was  7.1  and  7.2  percent, 
respectively.  These  rates  are  very 
similar  to  the  rates  shown  for  the  10- 
year  bonds  issued  by  Hoesch  in  1985 
and  1989,  i.e.,  7  percent  for  both  years. 

Comment  2:  Petitioners  argue  that  the 
Department  should  also  use  the  IMF 
lending  rate  as  its  short-term  benchmark 
interest  rate.  They  argue  that  the  FIBOR 
rate  used  by  the  Department  in  the 
preliminary  determinations  understates 
the  cost  of  short-term  borrowing  in 
Germany  because  this  rate  reflects  the 
rate  at  which  German  banks  lend  to 
each  other  on  a  short-term  basis.  It  does 
not  represent  the  "predominant  source 
of  short-term  financing"  for  German 
companies. 

Klockner  argues  that  the  Department 
should  use  the  overnight  rate  published 
by  the  Deutsche  Bundesbank  as  the 
short-term  interest  rate  benchmark. 
Klockner  submits  that  if  the  company 
had  the  choice  between  the  overnight 
rate  and  the  “three-month  rate" 
(apparently  Klockner  is  referring  to  the 
FIBOR  interest  rate  used  by  the 
Department  in  its  preliminary 
determinations),  the  former  would  have 
been  more  attractive  in  1991. 

DOC  Position:  We  disagree  with  both 
respondents  and  petitioners  and  have 
continued  to  use  the  FIBOR  short-term 
interest  rate,  which  we  have  adjusted  tts 
explained  below.  Our  practice  as  stated 
in  the  Proposed  Regulations  requires 
that  in  the  case  of  a  short-term  loan 
provided  by  the  government, "...  the 
Secretary  will  use  as  a  benchmark  the 
average  interest  rate  for  an  alternative 
source  of  short-term  financing  in  the 
country  in  question.  In  determining  this 
benchinark,  the  Secretary  normally  will 
rely  upon  the  predominant  source  of 
short-term  financing  in  the  corintry  in 
question."  Although  the  cost  of 


borrowing  for  certain  companies  and 
commercial  banks  may  be  comparable, 
usually  the  cost  of  borrowing  for 
companies  Mali  be  higher.  In  recognition 
of  this,  we  contacted  a  commercid 
German  bank,  the  Deutsche  Bank,  in 
Frankfurt  and  asked  for  the  average 
short-term  interest  rate  charged  to  firms 
in  1991.  The  Deutsche  Bank  informed 
us  that  for  short-term  loans  in  1991,  it 
added  to  the  FIBOR  rate  a  spread 
ranging  from  0.5  to  1  percent  depending 
on  the  risk  associated  with  the 
transaction. 

Accordingly,  we  have  determined  that 
a  reasonable  short-term  benchmark 
interest  rate  is  10  percent.  This  rate  was 
calculated  by  taking  the  mid  point  of  the 
spread  range  provided  by  the  Deutsche 
Bank,  i.e.,  0.75  percent,  and  adding  it  to 
the  FIBOR  rate  published  by  the  OECD. 
We  believe  this  rate  represents  a 
reasonable  approximation  of  the 
predominant  source  of  short-term 
financing  in  Germany. 

Comment  3:  Klockner  argues  that  the 
Department  should  use  the  company’s 
total  sales  figiure  as  the  denominator  for 
purposes  of  calculating  its  benefit. 
Kloduier  states  that  all  of  its  products 
and  by-products  benefitted  from  the 
subsidies  provided  to  the  company 
during  the  POI. 

Petitioners  reject  this  argument 
because  the  Department  found  in  the 
preliminary  determinations  that  the 
benefits  received  by  Klockner  were  tied 
to  the  production  of  subject 
merchandise.  Therefore,  the 
denominator  properly  includes  only 
steel  sales. 

DOC  Position:  We  disagree  with  both 
Klockner  and  petitioners.  The  total  sales 
figure  which  we  used  includes  sale  of 
steel  products  and  by-products  (e.g., 
slag  and  blast  furnace  sand)  which  were 
sold  during  the  POI.  At  verification, 
however,  a  close  examination  of  the 
company’s  total  sales  revealed  that 
certain  items  included  by  Kldckner  (e.g., 
sale  of  oil  to  employees  and  personnel 
costs)  did  not  relate  to  the  production  of 
the  subject  merchandise  nor  to  the 
production  of  by-products.  Accordingly, 
the  total  sales  value  which  we  have 
relied  upon  reflects  an  adjustment  to 
exclude  revenues  from  activities  totally 
unrelated  to  steel  production. 

Comment  4:  Dillinger  contends  that 
contrary  to  the  Department’s  conclusion 
in  Bismuth  and  in  the  preliminary 
determinations  in  these  investigations, 
the  forgiveness  by  private  banks  of  a 
portion  of  debt  owed  by  Saarstahl  SVK 
was  commercially  rational  and  was  not 
at  the  direction  of  the  government. 
Dillinger  maintains  that,  absent  this 
debt  forgiveness.  Saarstahl  SVK  would 
have  been  forced  into  bankruptcy  and. 


consequently,  private  banks  would  have 
lost  more  money  than  the  amount  of 
debt  forgiven.  Moreover,  if  Saarstahl 
SVK  had  been  forced  into  bankruptcy, 
the  inevitable  lay-offs  would  have 
negatively  impacted  the  banking 
business  in  the  state  of  Saarland. 
Accordingly,  no  government  incentives 
were  necessary  to  induce  the  banks  to 
forgive  the  debts.  Dillinger,  therefore, 
argues  that  the  Department  should  not 
countervail  the  private  debt  forgiveness. 

Petitioners  state  that  the  forgiveness 
by  private  banks  of  DM  217  million  is 
coimtervailable  because  the  forgiveness 
was  limited  to  a  specific  enterprise  or 
industry. 

DOC  Position:  In  Bismuth,  58  FR  at 
6234-35,  we  determined  the  forgiveness 
of  DM  217  million  to  be  countervailable 
because  (1)  it  was  part  of  a  government- 
led  debt  reduction  package;  (2)  the 
Governments  of  Germany  and  Saarland 
guaranteed  the  liquidity  of  Saarstahl, 
thereby  implicitly  assuring  the  private 
banks  that  the  remaining  portion  of 
Saarstahl’s  outstanding  loans  would  be 
repaid;  and  (3)  it  was  provided  to  a 
specific  enterprise  wi^in  the  meaning 
of  section  771(5)  of  the  Act.  We  have 
reexamined  our  determination  in 
Bismuth  and  have  determined  that  it 
was  reasonable  and  othervase  in 
accordance  with  law.  In  so  doing,  we 
placed  on  the  record  of  these 
investigations  the  evidence  relating  to 
our  determination  in  Bismuth. 

Comment  5:  Dillinger  maintains  that 
the  value  of  the 

Ruckzahlungsverpflichtungs  (RZV),  as 
determined  by  the  Department,  is 
incorrect.  Dillinger  argues  that, 
according  to  the  appraisal  of  Dillinger 
and  Saarstahl  SVK’s  assets  conducted 
by  two  independent  accounting  firms 
(KPMG  and  Treuarbeit),  Saarstahl  SVK’s 
RZVs  had  no  economic  value. 

Therefore,  they  were  not  regarded  as  a 
factor  in  determining  Saarstahl  SVK’s 
value.  This  occurred  because  the  RZVs 
were  subordinate  to  all  other  debt 
obligations  and  were  contingent  upon 
the  imlikely  event  that  Saarstahl  SVK 
would  make  a  profit. 

DOC  Position:  Although  the 
independent  appraisals  determined  that 
the  RZVs  had  no  economic  value,  that 
determination  simply  reflected  the  fact 
that  the  RZVs  would  be  repaid. 
Likelihood  of  repayment  does  not. 
however,  mean  the  company  received 
no  benefit  from  the  use  of  the  funds  and 
the  subsequent  forgiveness  of  any 
obligation  to  repay  them. 

In  Bismuth,  we  determined  that  the 
debt  forgiveness  by  the  Governments  of 
Germany  and  Saarland  was 
countervailable  because  it  was  provided 
to  a  specific  enterprise  or  industry.  The 
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RZVt  %rare  integral  to  that  debt 
forgiveneea.  (See  Bismuth,  58  FR  at 
6233-34).  As  with  the  "private"  debt 
forgivenesa,  we  have  reexamined  our 
determinaticm  in  Bismuth  regarding  the 
govemmmital  debt  forgivenesa,  and  we 
have  determined  that  it  was  reasonable 
and  otherwise  in  accordance  vrith  law. 

Comment  6:  Ilsenbiirg  argues  that 
subsidies  provided  to  ccunpanies 
located  in  a  fwmer  nonmarket-economy 
(NME)  which  is  adapting  to  a  market 
economy  should  be  exempt  from 
coimtervailing  duties.  Acrarding  to 
Ilsenburg,  the  exemption  would  be 
similar  to  that  which  the  Department 
grants  companies  located  in  countries 
still  considered  to  be  NMEs. 

In  addition,  Ilsenburg  states  that  if  the 
Joint  Scheme  grants  are  treated  as 
countOTvailabte  subsidies,  there  will  be 
a  disparity  of  treatment  between 
companies  in  the  formor  GDR  and 
companies  in  other  former  East  Bloc 
countries  with  respect  to  the  application 
of  U.S.  countervailing  duty  rules. 
Ilsenburg  states  that  while  antidumping 
proceedings  wme  initiated  against 
Poland  and  Romania,  no  countervailing 
duty  action  was  taken  with  respect  to 
those  countries.  Ilsenburg  argues  that 
this  is  because  the  U.S.  countOTvailing 
duty  law  does  not  apply  to  those 
countries  because  of  their  formor  and 
transitional  nrmmarket  economy  status. 

Finally,  Ilsenburg  states  that  tne 
United  States  should  consider  its 
obligation  rmder  the  General  Agreement 
on  Tariffs  and  Trade  (GATT)  with 
respect  to  most-fovor^natian  (MFN) 
treatment,  and  exempt  U.S.  imports 
produced  by  companies  located  in  the 
former  GDR  from  countervailing  duties. 
According  to  Ilsenburg,  this  exempticm 
would  be  similar  to  the  one  grant^  by 
the  Department  in  Oscillating  and 
Ceiling  Fans  from  the  People’s  Republic 
of  China,  57  FR  24018  (June  5, 1992). 

Petitioners  counter  that  imports  from 
the  Fedwal  Republic  of  Gem^y  (FRG), 
not  the  Q)R,  are  under  investigation, 
and  the  subsidy  programs  being 
examined  were  prorided  and  funded  by 
the  FRG.  Furthermore,  the  Department’s 
rationale  fm*  exempting  NME  countries 
from  the  countervailing  duty  law  is 
founded  in  part  on  the  notion  that 
subsidies  in  an  NME  system  have  no 
meaning  and  cannot  be  fairly  identified 
or  quantified.  Because  Dsenbiug  is 
opwating  within  a  market-economy, 
that  rationale  does  not  apply.  Petitioners 
state  that  the  type  of  assistance  received 
by  Ilsenburg  is  precisely  the  type  of 
assistance  whi(±  the  countervailing 
duty  law  was  intended  to  counteract. 

Finally,  petitioners  state  that 
imposing  countervailing  duties  on 
subsidies  received  by  Ilsenburg  would 


not  be  inconsistent  with  the  United 
States’  MFN  obligation  under  the  GATT. 
Petitioners  argue  that  if  the  Department 
were  to  follow  Ilsenburg’s  suggestion, 
then  it  would  be  provicUng  Ilsenburg 
with  preferential  treatment.  Because 
producers  in  other  market  oriented 
economies  would  be  uimble  to  receive 
such  an  exemption  from  the 
countervailing  duty  law,  this  would  be 
inconsistent  with  MFN. 

DOC  Position:  The  Department  has 
determined  that  the  coimtervailing  duty 
laws  are  not  applicable  to  NME’a 
because  the  concept  of  subsidies  and  the 
mis-allocation  of  resources  that  result 
from  subsidization  have  no  meaning  in 
an  economy  that  has  no  markets  and  in 
which  commercial  activity  is  controlled 
according  to  central  plans.  Carbon  Steel 
Rod  from  Poland,  49  FR  19374  (1984). 
This  position  was  sustained  by  the 
Coiul  of  Appeals  for  the  Federal  Cinniit 
in  Georgetown  Steel  Corp.  v.  United 
States.  801  F.2d  1308  (Fed.  Cir.  1986). 

However,  as  of  October  1990, 

Ilsenburg  has  been  operating  in  a 
market-oriented  economy  fcff  which  the 
concept  of  subsidies  does  have  meaning. 
As  a  result,  comparison  of  Ilsenburg’s 
situation  with  those  of  companies 
within  coimtries  which  are  still  NMEs 
would  not  be  meaningful.  With  regard 
to  other  Eastern  European  countries, 
which  were  not  absorbed  into  a  market- 
oriented  economy  as  was  the  former 
GDR,  but  are  undergoing  a  transitional 
process,  U.S.  law  does  not  prohibit  a 
domestic  industry  from  filing  a 
countervailing  duty  petition.  If  the 
Department  initiates  an  investigation 
and  determines  the  economy  is 
sufficiently  market-oriented,  a 
countervailing  duty  order  could  be 
issued  against  subsidies  found  to  exist. 
Furthermore,  the  applicatimi  of  the 
countervailing  duty  laws  to  Ilsenburg  is 
consistent  with  our  GATT  obligations. 
Article  15  of  the  GATT  subsidies  code 
allows  a  country  to  use  either 
countervailing  duty  law  or  antidumping 
law  for  imports  from  a  coimtry  with  a 
state-crmtrolled  economy. 

Comment  7:  Petiticmers  argue  that 
because  Ilsenburg  did  not  repay  any 
portion  of  the  grants  received  under  the 
Joint  Scheme  program  during  the  period 
of  investigation,  the  Department  should 
not  make  any  adjustments  to  the  grants 
received  by  the  company. 

Ilsenburg  argues  that  because  the 
company  %vill  be  required  to  repay  a 
portion  of  the  grant,  the  Department 
properly  deducted  that  portion  from  its 
grant  calculation.  In  support  of  its 
claim,  Ilsenburg  refers  to  a  statement  by 
the  German  tax  office  auditor  during 
verification,  that  *  a  repayment 
schedule  would  be  set  soon.’’ 


DOC  Position:  As  a  result  of  an  audit 
by  the  government,  Ilsenburg  will  be 
required  to  repay  a  portion  of  grants 
received  under  the  joint  scheme 
program.  During  verification,  we  noted 
that  the  repayment  dates  had  not  yet 
been  determined  because  Ilsenbui^  was 
challenging  the  finding  of  the  tax  office. 
However,  also  during  verification,  we 
met  with  an  auditor  from  the  German 
tax  office  who  indicated  that  a 
repayment  nevertheless  would  be 
required,  and  that  a  repayment  schedule 
should  be  set  soon. 

Because  Ilsenburg  will  be  required  to 
repay  a  portion  of  the  grants  received 
with  interest,  we  have  ccmtinued  to  treat 
this  portion  of  the  grant  as  a  contingent 
liability,  and  have  continued  to  adjust 
the  amount  of  the  grant  for  piirposes  of 
the  benefit  calculation.  To  do  (Aherwise, 
as  petitioners  suggest,  would  lead  to 
overcountervailing  in  the  (likely)  event 
of  repayment. 

Comment  8:  Petitioners  argue  that 
because  the  grant  received  by  Ilsenburg 
imder  the  Joint  Program  Upswing  East 
program  was  used  to  improve  the 
company’s  plate  production,  the 
Department  should  allocate  this  grant 
only  over  Ilsenburg’s  sales  of  plate. 

Gonversely,  Ilsenburg  argues  that  the 
Department  should  allocate  this  grant 
over  sales  of  plate  and  pressed  parts 
(e.g.,  tops  and  bottoms  for  fuel  and 
water  tanks)  because  the  grant 
benefitted  both  plate  production  and  the 
production  of  pressed  parts. 

DOC  Position:  In  its  response, 
Ilsenburg  stated  that  the  “graut  received 
imder  this  program  was  used  to  improve 
the  quality  of  plates  which  benefitted 
the  production  of  both  plate  and  pressed 
parts."  The  Department  has  detennined 
that  unless  a  subsidy  is  expressly  tied  to 
a  specified  aspect  of  a  production 
process,  the  benefits  associated  with 
that  subsidy  should  he  allocated  over  a 
company’s  entire  production  of  the 
subject  merchandise.  (See  Denominator 
section  of  the  General  Issues  Appendix.) 
Accordingly,  because  both  the 
production  of  plate  and  pressed  parts 
benefitted  from  this  program,  we  are 
allocating  the  grant  received  under  this 
program  over  sales  of  plate  and  pressed 
parts. 

Comment  9:  Preussag  argues  that  the 
special  depreciation  under  the  Zonal 
Border  Area  (2SA)  program  resulted 
only  in  deferral,  not  forgiveness,  of 
taxes.  Therefore,  the  tax  efiect  should 
have  been  treated  as  an  interest-free 
loan,  rather  than  as  a  grant.  Although 
the  special  ZBA  depreciation  provides 
greater  depreciation  in  the  first  year, 
over  time  the  total  amount  of 
depreciation  taken  under  the  special 
21BA  depreciation  is  the  same  as  under 
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“normal"  tax  rules.  Preussag  argues  that 
the  Department’s  past  treatment  of  the 
benefit  under  such  programs  as  a  grant 
improperly  foils  to  recognize  that  the 
repayment  that  occurs  in  latm^  years  is 
an  inherent  part  of  the  accelerated 
depredatifHi. 

According  to  Preussag,  when  a 
company  is  able  to  take  greater 
depreciation  at  an  earher  stage,  the 
company’s  taxable  income  will  be 
greater  in  future  years:  thus,  the  tax 
benefit  received  during  the  initial  years 
of  dejnedation  should  be  viewed  as  a 
mere  deferral  of  taxes,  not  a  reduction 
in  tax  liability.  Preussag  states  that  in 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Cotain  Steel 
Products  from  Austria,  57  FR  57781 
(December  7, 1992),  the  Department 
recognized  that  tax  deferral  is 
equivalent  to  an  interest-free  loan. 
B^use  the  Austrian  scenario  is  similar 
to  the  accelerated  depreciation  under 
the  ZBA,  Preussag  argues  that  the 
benefit  should  be  treated  as  an  interest- 
fiee  loan,  rather  than  as  a  grant. 

Petitioners  argue  that  special 
depreciation  benefits  should  be 
countervailed  to  the  extent  the  taxes 
paid  were  less  than  the  producer’s  taxes 
would  have  been  absent  the  subsidy. 
Furthermore,  petitioners  state  that  the 
tax  savings  amount  should  be  treated  as 
a  recurring  grant  in  accordance  with  the 
Department’s  proposed  regulations. 

DOC  Position:  Preussag’s  argument 
that  the  company  will  pay  more  taxes  in 
the  futrire  due  to  a  reduction  of  its 
depreciation  deduction  is  speculative. 
The  future  tax  liability  of  the  company 
will  depend  on  a  number  of  factors  that 
cannot  be  anticipated.  However,  during 
the  period  of  investigation,  we  know 
that  the  company  was  liable  for  less 
taxes  than  it  would  have  been  absent 
this  program.  Therefore,  consistent  with 
our  past  practice  on  accelerated 
depreciation  schemes  (see,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination;  Cold-Roll^  Carbon 
Steel  Flat-Rolled  Products  from  Korea; 
and  Final  Negative  Countervailing  Duty 
Determination;  Carbon  Steel  Structural 
Shapes  firom  Korea  49  FR  47284 
(De^mber  3, 1984)),  we  continue  to 
view  this  program  as  a  grant.  We 
countervailed  the  difference  between 
the  taxes  paid  and  the  taxes  that  would 
have  been  paid  absent  this  program. 

Contrary  to  Preussag’s  argument,  we 
believe  that  this  program  can  be 
distinguished  firom  the  tax  program  in 
the  current  Certain  Steel  Piquets  firom 
Austria  investigations.  In  that 
investigation,  the  tax  program  provides 
specifically  for  a  tax  deferral,  '^ere  is 
no  speculation  as  to  whethw  the 


company  will  be  liable  for  the  deferred 
amotmt  in  the  future.  It  wilL 

Comment  10:  Petitioners  argue  that 
the  Department  should  use  the  lending 
rate  nublished  by  the  IMF  as  the 
beneWark  for  the  ECSC  loan  received 
by  Hoesch  in  1988.  Petitioners  contend 
that  the  benchmark  rate  provided  by 
Hoesch  should  be  reject^  becaiise  it 
“differs  substantially  firom  the  publicly- 
available  data  presented  by  Petitioners." 

Hoesch  argues  that  petitioners’ 
objection  is  without  merit.  Hoesch 
submits  that  the  Proposed  Regulations 
express  a  clear  prefeironce  for  using  “the 
interest  rate  on  fixed-rate  debt 
obligations  issued  in  the  same  year  by 
the  firm  receiving  the  government 
loans."  as  the  benchmark  interest  rate 
for  lo^term  loans. 

DOC  Position:  Wo  found  no 
discrepancies  between  the  benchmark 
information  provided  by  Hoesch  in  its 
response  and  the  source  documents 
examined  during  verification.  Therefore, 
in  accordance  with  the  Department’s 
Proposed  Regulations,  section  355.44. 
we  are  using  Hoesch's  company-specific 
benchmark  informatiem.  (Sm  also  the 
explanation  in  comment  1,  above). 

Comment  11:  Petitioners  claim  that, 
according  to  Hoesch’s  response,  the 
company  received  a  higher  amormt 
under  the  Aid  for  Closure  of  Steel 
Operations  program  then  the 
Department  accounted  for  in  its 
preliminary  determinations. 

Hoesch  indicates  that  the  figure 
petitioners  refer  to  reflects  the 
assistance  received  by  the  company 
imder  (1)  aid  for  closure  of  steel 
operations  and  (2)  Article  56(2)(b)  of  the 
ECSC  Treaty. 

DOC  Position:  Hoesch  is  correct.  The 
total  amount  listed  under  the  Aid  f«r 
Closure  of  Steel  Operations  comprises 
assistance  from  bo4h  programs.  'The  two 
amounts  have  been  dealt  with 
separately  under  our  calculations. 

Comment  I2;Thyssen  sufenits  that 
the  grants  received  under  the  Capital 
Investment  Grants  program  do  not 
constitute  subsidies  b^use:  (1)  the 
payments  were  received  during  a  period 
when  the  U.S.  steel  industry  was 
protected  by  a  Voluntary  Restraint 
Agreement  (VRA)  limiting  steel  imports, 
and  (2)  Thyssen’s  general  application 
conditioned  payments  on  l^yssen 
reducing  its  steel  production  and 
becoming  more  energy  efficient,  goals 
which  are  consistent  with  the  U.S. 
policy. 

Petitioners  state  that  Thyssen’s  belief 
that  the  VRAs  extinguished 
countervailable  benefits  has  no  legal 
foundation.  *1110  VRA  was  merely  an 
agreement  by  petitioners  to  refirain  from 
filing  petitions  in  return  fnr  the 


European  Community’s  agreement  to 
limit  its  steel  exports  to  the  United 
States. 

DOC  Position:  We  agree  with 
petitioners  that  the  VRAs  did  not  serve 
to  extinguish  countervailable  benefits. 
Furthermore,  while  Thyssen  may  have 
reduced  output  or  become  mme 
efficient,  the  funds  that  made  this 
possible  were  received  as  grants  frmn 
the  GOG.  Because  the  grants  were 
provided  specifically  to  steel 
companies,  they  are  countervailable 
under  U.S.  law. 

Comment  13:  Petitioners  argue  that 
there  is  not  enough  evidence  on  the 
record  to  support  respondents’  claim 
that  results  of  the  research  funded  by 
grants  under  Nordrhein-Westfelen’s 
Technology  program  are  made  publicly 
available.  Fu^er,  the  diss«nination  of 
the  results  of  the  research  funded  by 
these  grants  appears  to  be  limited  by 
law.  Petitioners  also  claim  that 
recipients  under  the  program  are 
actually  required  to  obtain  patents  or 
similar  protection  frv  results  of  funded 
projects  which  later  might  entitle 
recipients  to  collect  royaltiee  for 
licensing  the  technology. 

Even  if  the  results  of  the  research  are 
published,  petitioners  argue  that  these 
grants  should  be  cotmtervailed  because 
the  grants  are  specific  to  the  steel 
industry.  Petitioners  dfe  Agrexco, 
Agricultural  Export  Co.,  Ltd.  v.  United 
States.  604  F.  Supp.  1238  (CTT 1985),  in 
supped  of  this  cldm. 

Hoesch  submits  that  petitioners’ 
assertions  are  unsupported.  Hoesch 
notes  that  the  Department’s  verification 
report  of  Hoesch’s  data  clearly  indicates 
that  research  results  funded  under  this 
program  are  made  public.  Furthermore. 
Hoesch  submits  that  such  results  are 
disseminated  worldwide  through 
symposiiuus  given  by  Hoesch 
employees  or  articles  published  in  trade 
magazines.  'Thyssen  and  Hoesch  state 
that  because  there  is  sufficient  evidence 
to  support  their  claim  that  results  are 
made  publicly  available,  the  program 
provides  no  countervailable  benefit. 

DOC  Position:  We  disagree  with 
petitioners.  Hie  Department’s  practice, 
as  set  forth  in  the  Proposed  Regulations, 
section  355.44(1),  is  that  assistance 
provided  for  purposes  of  research  and 
development  does  not  confer  a 
coimtervailable  benefit  if  the  results  of 
the  research  are  made  available  to  the 
public,  including  the  U.S.  cmnpetitms 
of  the  recipient  of  the  assistance. 
Although,  as  noted  by  petitioners,  this 
practice  was  called  into  question  by  the 
CTT  in  Agrexco,  the  Department  has 
consistently  disagreed  with  that  aspect 
of  the  court’s  decision. 
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With  regard  to  the  allegation  that 
grant  recipients  are  requhed  to  obtain 
patents  and  licenses,  we  note  that  the 
verified  response  of  Nordrhein- 
Westfiden  government  (NRWG)  states 
that  recipients  must  either  publish  their 
results  or  obtain  patents  and  licenses 
protecting  their  ^dings.  During 
verification,  we  reviewed  published 
results  of  research  conducted  by  various 
companies  and  institutions.  We  also 
reviewed  publications  at  the  Hoesch 
verification.  Moreover,  if  the  grant 
recipient  receives  any  revenue  from  any 
licensing  agreement  for  up  to  five  years 
after  the  expiration  of  the  grant  period, 
the  NRWG  will  require  the  repayment  of 
thegrant. 

Therefore,  because  (1)  the  research 
results  are  made  publicly  available  and 
(2)  there  is  no  evidence  that  any 
company  under  investigation  took  out  a 
patent,  we  determine  that  grants  tmder 
this  program  are  not  coimtervailable. 

Comment  14:  Petitioners  argue  that 
loans  firam  the  Kreditanstalt  f^ 
Wiederaufbau  (KfW)  should  be 
considered  countervailable.  Based  on 
information  gathered  at  verification, 
petitioners  claim  that  low-interest  rate 
loans  were  provided  (1)  to  companies  in 
East  Germany  for  development  and  (2) 
to  companies  throughout  Germany  for 
environmental  protection. 

Dillinger  claims  that  KfW  loans  were 
examin^  at  verification  for  purposes  of 
establishing  benchmark  rates  only.  In 
addition,  Dillinger  points  out  that  there 
is  no  evidence  on  the  record  that  these 
loans  are  specific  to  the  steel  industry 
or  that  they  are  provided  at  preferential 
rates.  Hoe^  points  to  the  1982  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  the  Federal  Republic  of  Germany. 
47  FR  39345  (September  7, 1982),  in 
which  the  Department  fmmd  KfW  loans 
to  be  not  specific.  Hoesch  further  argues 
that  since  the  structure  and  operation  of 
the  KfW  have  not  changed  since  1982, 
the  Department  should  continue  to  view 
KfW  loans  as  not  specific  and,  therefore, 
not  coimtervailable. 

DOC  Position:  We  are  not  determining 
whether  KfW  loans  are  countervailable 
for  purposes  of  these  investigations.  In 
their  petition,  petitioners  alleged  that 
certain  KfW  loans  to  companies  located 
in  Eastern  Germany  were 
countervailable.  That  program  was 
foimd  to  be  not  used  by  companies 
under  investigation.  However,  no 
allegation  was  made  in  the  petition 
regarding  other  countervailable 
subsidies  provided  by  the  KfW. 

In  light  of  the  fact  tnat  KfW  loans 
were  found  not  countervailable  in  the 
1982  Certain  Steel  frnm  Germany 
investigations,  and  without  information 


indicating  otherwise,  the  Department 
had  no  reason  at  the  outset  of  these 
investigations  to  examine  the  program’s 
current  status.  For  these  reasons,  the 
Department  did  not  solicit  information 
regarding  this  program  at  any  point 
prior  to  verification. 

At  verification,  we  consulted  with 
company  representatives  and 
government  officials  regarding  the  KfW 

Erogram  for  purposes  oif  establishing 
anchmark  rates  for  other  programs.  In 
so  doing,  we  received  contradictory 
information  regarding  KfW  loans,  some 
of  which  indicated  that  the  program 
might  provide  an  imfair  subsidy  to 
pr^ucers  of  the  subject  merchandise 
and  might  warrant  further  investigation. 

However,  due  to  the  number  of 
programs  being  investigated  and  the 
limited  time  to  prepare  for  the  final 
determinations,  after  verification  the 
Department  did  not  pursue  the  issue  of 
whether  KfW  loans  provide 
countervailable  benefits.  We  have 
decided,  therefore,  that  because  we  did 
not  gather  sufficient  information 
regaling  KfW  loans  during  these 
investigations  to  determine  whether 
they  are  provided  to  a  specific 
enterprise  or  industry,  or  group  thereof, 
we  will  defer  examination  of  the 
program  until  an  administrative  review 
pursuant  to  section  775  of  the  Act  (19 
U.S.C.  1677d)  and  19  CFR  355.39. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act.  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 
accounting  records,  and  examination  of 
original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
R^ords  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Germany 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7, 1992,  the  date  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Register. 
These  final  countervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  piu^uant  to  section  606  of  the 


Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7, 1992,  and  April  6. 1993. 

We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  International  Trade 
Commission  (FTC)  issues  a  final 
affirmative  injury  determination,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amoimts  indicated 
below. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 1.06 
percent 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 0.84 
percent 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 0.59 
percent 

Certain  Cut-To-Length  Carbon  Steel  Plate 

Country-Wide  Ad  Valorem  Rato — 14.84 
percent 

Ilsenburg — 0.80  percent 

Preussag — 1.72  percent 

Thyssen— 0.50  percent 

rrC  Notification 

In  accordance  with  section  705(c)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  tihe  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  imder  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Inve^igations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
rrC  determines  that  such  injury  does 
exist,  we  will  issue  countervailing  duty 
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ordm,  directing  Customs  officers  to 
assess  countervailing  duties  an  entries 
of  certain  steel  products  from  Germany. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
retiim  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d)  and  19  CFR 
355.20(a)(4)). 

Dated:  June  21, 1993. 

Joseph  A.  Spelrini, 

Acting  Assistant  Secretory  for  Import 
Administration. 

(PR  Doc.  93-15633  Filed  7-6-93;  8:45  am) 
BiujNO  COOS  ssie-oe-e 


[C-475-608] 

Final  Afflrmathfa  Counlarvalling  Ehity 
Determinations:  Certain  Steel  Products 
from  Italy 

AGENCV:Import  Administration. 
International  Trade  Administration, 
Department  of  Conunerce. 

EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  StFORMATION  CONTACT: 
Elizabeth  Graham  or  Jennifer  Yeske, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-4105  or  482-0189. 
respectively. 

Final  Determinations 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Italy  of 
certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determinations  in  the 
Federal  Roister  (57  FR  57739, 
December  7, 1992),  the  following  events 
have  occurred. 

On  December  10, 1992,  we  issued 
supplemmtal  questionnaires  to  the 
Government  of  Italy  (GOl),  ILVA  S.p.A 
(ILVA)  and  Acciaierie  e  Ferriere 
Lombmde  Falck  SpA  (Falck).  We 


received  responses  from  the  G(K.  ILVA 
and  Falck  on  January  15, 1993.  Cte 
January  25. 1993,  ILVA  informed  us  that 
it  declffied  to  be  verified. 

In  accordance  with  section  776(b)  of 
the  Act,  verification  of  the  responses 
received  from  the  GOI  and  Faldc  was 
held  in  Italy  from  February  8  through 
FelNruary  18, 1993. 

Chi  March  8. 1993,  we  publidied  in 
the  Fedwal  Register  a  notice  postponing 
the  final  determinations  in  these 
investigations  in  accordance  with  the 
postponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935). 

On  April  6, 1993,  we  terminated  the 
suspension  of  liquidation  of  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  for  consumption,  on  or  after 
that  date  (see  Suspension  of  Liquidatimi 
section,  below). 

Parties  submitted  case  and  rebuttal 
briefs  on  March  19  and  24. 1993, 
respectively.  A  public  hearing  was  held 
on  March  26, 1993.  A  public  hearing 
regarding  general  issues  in  this  and  the 
11  other  investigations  of  certain  steel 
products  from  various  countries  was 
held  on  May  5-6, 1993. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  two  separate 
‘‘classes  or  kinds”  of  merchandise,  as 
foimd  in  the  Scope  Appendix  included 
in  the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  fit>m  Austria  (Austria  Steel): 

(1)  Certain  cold-rolled  carbon  steel  flat 
products  and  (2)  certain  cut-to-length 
carbon  steel  plate. 

Respondents 

The  GOI  is  a  respondent  for  each  class 
or  kind  of  merchandise  subject  to  these 
investigations.  The  following  is  a  list  of 
respmident  companies  for  ea^  class  or 
kind  of  merchandise  subject  to  these 
investigations; 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products:  ILVA  and  Falck. 

Certain  Cut-To-Length  Carbon  Steel  Plate: 
ILVA  and  Falck. 

Corporate  History  of  Respondent 
Companies 

Finsider/ILVA 

Between  1937  and  1990,  Finsider  was 
the  Italian  public  sector  steel  holding 
company.  Finsider  was  a  financial 
subholding  of  the  Institute  per  la 
Riscostruzione  Industrials  (IRI).  an 
agenc'y  of  the  Italian  government.  Prior 
to  1981,  the  main  operating  companies 
in  the  Finsider  group  were  Italsider 
(primary  producer  of  the  subject 


merchandise),  Dalmine,  Tenii  and 
Acdainie  di  Piombino. 

In  1981,  the  Finsider  group  was 
restructured  into  five  operating 
companies:  Nuova  Italsider  (flat  rolled 
products),  Dalmine  (tubes  and  pipes), 
Temi  (special  steels),  Acciaierie 
Piombino  (common  long  products)  and 
Nuova  Sias  (special  long  products).  At 
the  same  time,  Italsider  transfmred  all  of 
its  assets  (exc^  two  plants)  to  Nuova 
Italsider.  Italsider  beraune  a  one- 
company  holding  company  vrith  Nuova 
Italsider’s  stock  as  its  primary  asset 

In  1983,  Finuder  suoscribM  for 
additional  Nuova  Italsid»  shares  and 
placed  Italsider  in  liquidation.  In  1984, 
Italsider,  in  liquidation,  transferred  its 
shareholdings  in  Nuova  Italsider  to 
Finsider.  At  the  end  of  1984,  Finsider 
owned  100  percent  of  Nuova  Italsider. 

In  1987,  Finsider  restructured  three  of 
its  main  operating  companies.  Nuova 
Italsider  spun  off  its  assets  to  Italsider 
(by  then,  out  of  liquidation)  and 
transferred  its  Italrider  shares  to 
Finsider.  Deltasider  spun  off  its  assets  to 
Nuova  Deltasider.  Deftao^ne  and 
Deltavaldamo  and  transferred  the  shares 
of  these  three  companies  to  Finsider. 
Then.  Finsider  transferred  Deltacogne 
and  Deltavaldamo  to  Nuova  Deltasider. 
Temi  spim  off  its  assets  to  Temi  Acciai 
Special! .  Lovere  Sidermeccanica  and 
Attivita  Industrial!  Triestine,  and 
transferred  its  shares  in  each  to 
Finsider.  Then,  Lovere  Sidermeccanica 
and  Attivita  Industrial!  Triestine  were 
transferred  to  Temi  Acciai  Speciali. 
After  this  restmcturing,  Nuova  Italsider, 
Deltasider,  and  Temi  ceased  operations. 
Italsider  re-emerged  as  the  steel  sector’s 
flat-rolled  producer. 

In  1988,  the  GOI  liquidated  Finsider 
and  its  main  operating  companies  and 
assembled  the  group’s  most  productive 
assets,  including  Italsider’s  flat- 
products  facilities,  into  a  new  company, 
ILVA  S.p.A.  ILVA  became  operational 
on  January  1, 1989,  when  it  took  over 
the  viable  assets  from  the  liquidating 
companies  (Italsider,  Temi  Acciai 
Speciali,  Nuova  EJeltasider)  owned  by 
the  Finsider  Group.  Later,  Nuova 
Deltasider  sold  its  ILVA  shares  to 
Italsider,  and  Nuova  Deltasider  was 
merged  into  ILVA. 

On  March  31. 1990,  ILVA’s  remaining 
stockholders  gave  ILVA  additional 
assets  and  shareholdings  for  additional 
ILVA  shares.  Later  that  year,  Finsider 
sold  100  percent  of  Italsider’s  stock  to 
ILVA,  and  Italsider  was  merged  into 
ILVA. 

On  November  1. 1990,  Finsider  and 
Temi  Acciai  Speciali  (ILVA’s  two 
remaining  stoddiolders)  sold  100 
percent  of  ILVA  to  IRI  and  IRI  assumed 
all  of  Finsider's  and  Temi  Acciai 
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Speciali’s  remaining  debts.  As  of 
Ortober  1, 1990, 100  percent  of  ILVA’s 
capital  st(^  was  owned  by  IRI. 

Falck 

Falck  was  established  in  1906  in 
Milan  as  “Societa  Anonima  Acciarierie 
e  Ferriere  Lombarde."  In  1931,  the 
company  became  Acdaierie  e  Ferriere 
Lombarde  Falck. 

Prior  to  1991,  Falck  was  the  main 
industrial  company  of  Gruppo  Falck. 

The  company  was  organized  into 
divisions,  four  of  which  produced  steel 
(Nastri,  Lamiere,  Tubi  SS,  and  Lunghi). 
The  company  also  held  four  separately 
incorporated  financial  and  energy 
companies.  In  July  of  1990,  ILVA  and 
Falck  signed  an  agreement,  which 
rationalized  the  production  and 
commerce  of  the  two  companies. 
Pursuant  to  the  agreement,  ILVA 
produces  large  quantities  of  mass 
consumption  steel  and  Falck  specializes 
in  smaller  quantities  of  high  quality 
product.  The  agreement  resulted  in  the 
incorporation  of  Falck’s  strip  and  plate 
divisions.  Nastri  and  Lamiere.  ILVA 
bought  30  percent  interest  (minority 
interest)  in  each  of  these  newly  formed 
companies,  and  five  percent  interest  in 
Falck.  At  verification,  we  established 
that  ILVA  does  not  exercise,  nor  is  it 
entitled  to  exercise,  any  control  over 
Falck  or  its  affiliates,  i.e.,  Falck  operates 
independently  of  ILVA. 

As  part  of  the  1991  restructuring, 
Falck  was  transformed  from  a 
production  company  to  a  holding 
company,  AFL  Falck.  AFL  Falck  is 
organiz^  into  five  areas  including 
steelmaking,  energy,  property,  ecology 
and  services. 

Analysis  of  Programs 

Based  on  our  analysis  of  the  petition, 
the  responses  to  our  questionnaires, 
verification  and  comments  by  interested 
parties,  we  determine  the  following; 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  (CVD) 
investigations  of  certain  steel  products 
from  v^ous  coimtries  were  not  case- 
specific.  but  rather  were  general  in 
natiire.  These  included; 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Piepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  Imth  the  general  issues  case 
and  rebuttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 


Department’s  positions  on  each  are 
addressed  in  tne  General  Issues 
Appendix  which  is  attached  to  the 
Aukria  Steel  notice  which  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  subsides,  the  period  of 
investigation  (POI),  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
years  of  ILVA  and  Falck. 

Calculation  of  Country-Wide  Rate 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  benefit  received  by  each  firm 
weighted  by  the  firm’s  share  of  exports 
of  each  class  or  kind  of  merchandise, 
separately,  for  each  class  or  kind  of 
merchandise  to  the  United  States.  The 
rates  for  all  programs  were  then 
summed  to  arrive  at  a  country-wide  rate 
for  each  class  or  kind  of  merchandise. 

All  benefits  calculated  imder  the 
programs  described  below  apply  to  both 
classes  or  kinds  of  merchan^se. 

Pursuant  to  19  CFR  355.20(d)  of  the 
Department’s  regulations  (19  CHI 
355.20(d)(1992)),  for  each  class  or  kind 
of  men^andise,  we  compared  the  total 
ad  valorem  subsidy  received  by  each 
firm  to  the  country-wide  rate  for  all 
programs.  The  rate  for  Falck  was 
significantly  different  from  the  country¬ 
wide  rate,  within  the  meaning  of  19  CFR 
355.20(d)(3).  Therefore,  this  firm 
received  an  individual  company  rate. 

For  ILVA,  we  recalculated  the  country¬ 
wide  rate,  based  solely  on  the  benefits 
received  by  that  firm.  This  is  the  rate 
that  will  be  applied  to  all  other 
manufacturers,  producers,  and 
exporters,  with  the  exception  of  Falck. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaire,  we  determined  the 
following; 

Equityworthiness 

For  a  discussion  of  equity 
methodology,  see  the  Equity  section  of 
the  General  Issues  Appendix. 

In  our  preliminary  determinations,  we 
found  that  ILVA  and  its  predecessor 
companies,  Italsider  and  Nuova 
Italsider,  were  unequityworthy  during 
the  period  1977-1991.  Therefore,  equity 
infusions  received  during  those  years 
were  provided  on  terms  inconsistent 
with  commercial  considerations.  The 
Department  previously  determined 
Italsider  to  be  unequityworthy 
throughout  the  period  1977-1981  in 


Final  Affirmative  Countervailing  Duty 
Determinations;  Certain  Steel  Products 
from  Italy,  47  FR  39356  (September  7, 
1982)  ["Steel  Products").  Respondents 
have  not  contested  this  finding; 
therefore,  we  continue  to  determine  that 
Italsider  was  unequityworthy  during  the 
period  1977-1981. 

To  determine  whether  ILVA  was 
equityworthy  from  1982  through  1991, 
we  examined  several  ratios,  including 
the  rate  of  return  on  assets  and  rate  of 
return  on  equity,  in  each  of  these  years 
and  the  three  years  prior  to  each 
infusion.  Examination  of  these  ratios 
shows  that  ILVA  was  unprofitable  in 
every  year  from  1977  through  1988. 
Moreover,  ILVA’s  rate  of  return  on 
assets  ratio  was  negative  between  1977 
and  1988  and  its  rate  of  return  on  equity 
was  negative  between  1977  and  1988, 
indicating  that  ILVA  has  been  unable  to 
earn  a  positive  rate  of  return  for  its 
shareholders.  Based  on  above,  we 
determine  ILVA  to  have  been 
unequity  worthy  at  the  time  of  each 
government  infusion.  For  a  complete 
discussion  of  our  equityworthiness 
analysis,  see  Memorandum  to  File  dated 
June  21, 1993. 

Creditworthiness 

ILVA 

In  our  preliminary  determinations,  we 
found  that  ILVA  and  its  predecessor 
companies.  Italsider  and  Nuova 
Italsider,  were  uncreditworthy  during 
the  period  1977-1991.  Therefore,  loans 
received  during  those  years  were  made 
on  terms  inconsistent  with  commercial 
considerations.  The  Department 
previously  determined  Italsider  to  be 
uncreditworthy  throughout  the  period 
1977-1981  in  Steel  Products. 
Respondents  have  not  contested  this 
finding;  therefore,  we  determine  that 
Italsider  was  imcreditworthy  during  the 
period  1977-1981. 

To  determine  whether  ILVA  was 
creditworthy  from  1982  through  1991, 
we  examined  the  c\irrent  ratio,  quick 
ratio,  times  interest  earned  ratio,  debt 
ratios,  and  profit  margin  on  sales  for 
each  of  these  years  and  the  three  prior 
years,  where  information  was  available. 
In  certain  years,  our  analysis  was 
limited  to  petitioners’  data  because  the 
respondents  had  not  reported  any 
information. 

Examination  of  these  ratios  show  that 
ILVA  was  unprofitable  in  every  year 
from  1977  through  1988.  Moreover, 
ILVA’s  times  interest  earned  and  rate  of 
return  on  assets  ratios  were  negative 
between  1977  and  1988.  Based  on 
above,  we  determine  ILVA  to  be 
imcreditworthy  in  each  year  from  1977 
through  1991.  For  further  discussion  of 
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our  analysis,  see  Memorandmn  to  File 
dated  June  21. 1993. 

Falck 

In  our  preliminary  determinations,  we 
fovmd  that  Falck  was  uncreditworthy 
from  1977  through  1979.  Therefore, 
loans  received  during  those  years  were 
made  on  terms  inconsistent  with 
commercial  considerations. 

To  determine  whether  Falck  was 
creditworthy  finm  1977  through  1979, 
we  examined  the  current  ratio,  times 
interest  earned  ratio,  debt  to  equity 
ratios,  and  profit  margin  on  sales  for 
1976  through  1979  (Falck  did  not 
provide  financial  information  for  years 
prior  to  1976).  Examination  of  these 
ratios  show  that  Falck  was  unprofitable 
from  1976  through  1979.  In  addition, 
Falck’s  interest  coverage  was  negative 
between  1976  and  1979.  Based  on 
above,  we  determine  Falck  to  be 
uncreditworthy  in  each  year  from  1977 
through  1979. 

Falck  received  medium-  and  long¬ 
term  loans  from  private  sources  in  1980 
through  1984  and  in  1986  tluough  1987. 
On  this  basis,  we  have  determined  Falck 
to  be  creditworthy  for  1980  through 
1988. 

For  the  period  1989  through  1991, 
Falck’s  profit  margin  steadily  increased 
and  its  interest  expense  on  long-term 
debt  decreased.  Falck’s  current  ratio  was 
stable  during  this  period.  The 
company’s  quick  ratio  for  1990  was  1:1, 
whi^  indicates  that  Falck  had 
sufficient  liquidity  to  meet  its  current 
debt  obligations.  Based  on  this 
information,  we  determine  Falck  to  be 
creditworthy  for  the  period  1988 
through  1991.  For  a  complete  discussion 
of  our  creditworthy  analysis,  see 
Memorandum  to  File  dated  June  21, 
1993. 

Best  Information  Available 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  the  best  information 
available  (BIA)  "whenever  a  party  or 
any  other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation  *  * 

One  of  the  companies  included  in 
these  investigations,  ILVA,  declined  to 
be  verified.  VVhile  we  were  able  to  verify 
from  government  records  that  ELVA  did 
not  use  certain  programs,  we  have  no 
verified  information  relating  to  ILVA’s 
use  of  the  remaining  programs.  For 
those  programs  which  ILVA  has  used 
and  whi(£  are  specific,  we  have  used 
BIA  in  determining  the  extent  to  which 
ILVA  benefitted  fit}m  the  program.  In 
light  of  ILVA’s  refusal  to  permit 
verification  of  its  initial  questionnaire 


response  and  to  participate  further  in 
the  investigation,  we  have  applied  BIA 
using  the  most  adverse  assumptions, 
j.e.,  using  the  highest  rate  among  the 
petitioners’  rates,  the  preliminary 
determination  rates,  and  previous 
investigation  and  review  rates  on  a 
program  by  program  basis.  For  most 
programs,  the  highest  rate  was  that 
alleged  by  petitioners. 

For  those  programs  which  we  were 
able  to  verify  ELVA  did  not  use  or  which 
were  non-specific,  we  have  adjusted  the 
calculations  accordingly.  Additionally, 
in  cases  where  we  have  verified  non¬ 
company-specific  information  (e.g., 
program  interest  rates,  interest  rebate 
percentage,  benchmark  interest  rates, 
etc.),  we  have  used  this  information  to 
adjust  both  the  petitioners’  and  the 
preliminary  determination  calculations. 

Where  the  Department  has  changed 
its  methodology,  as  discussed  in  the 
General  Issues  Appendix  published 
concurrently  with  these  determinations, 
we  have  adjusted  neither  the 
petitioners’  nor  the  preliminary 
determination  calculations. 
Notwithstanding  our  view  that  the 
methodological  changes  described  in 
the  General  Issues  Appendix  represent 
the  most  accurate  and  appropriate 
methods  for  identifying  and  measuring 
the  types  of  subsidies  at  issue  in  these 
investigations,  we  do  not  believe  it  is 
necessary  to  reconfigure  the 
methodological  assumptions  imderlying 
the  petition  or  preliminary 
determinations  for  purposes  of  applying 
BIA.  *1116  petitioners’  allegations  and  the 
Department’s  preliminary 
determinations  were  calculated  on  the 
basis  of  methodologies  which  were 
accepted  as  legitimate  and  reasonable  at 
the  time  the  allegations  or 
determinations  were  made.  Since  BIA 
need  not  represent  the  most  accurate 
information,  but  rather  is  merely  a 
choice  of  information  available  on  the 
record  of  the  investigation,  we  have 
determined  that  mo^fication  of  BIA 
rates  to  reflect  new  methodological 
thinking  is  unwarranted. 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Italy  of  certain  steel 
products  under  the  following  programs: 

1.  Equity  Infusions  into  Italsider/Nuova 
Italsider/ILVA  and  Extinguishment  of 
Equity  Infusions 

The  GOI,  through  IRI,  made  equity 
investments  in  Italsider  and  Nuova 
Italsider  between  1978  and  1987.  The 
GOI  made  these  investments  by 
transferring  funds  to  the  IRI  Group. 


which  either  directly  or  through 
Finsider  made  equity  infusions  into  the 
two  companies.  In  1989,  ILVA  was 
formed  by  IRI  with  an  equity  infusion  of 
2.3  trillion  lira.  IRI  then  made 
additional  equity  infusions  into  ILVA 
between  1990  and  1991.  IRI  also 
extingiiished  equity  in  Finsider  to  cover 
losses  frnm  1981  through  1986  and  in 
1988. 

We  determine  these  equity  infusions 
to  be  specific  since  they  were  provided 
by  IRI  to  specific  enterprises.  Moreover, 
as  discussed  above,  we  have  determined 
that  Italsider  and  ILVA  were 
imequityworthy  between  1977  and 
1991.  Therefore,  we  find  that  the  equity 
infusions  were  made  on  terms 
inconsistent  with  commercial 
considerations.  As  a  resiilt,  they  are 
countervailable. 

As  BIA,  we  have  used  the  rate  from 
the  prelimina^  determinations, 
adjusted  to  reflect  verified  discount  rate 
information.  For  the  final 
determinations,  we  used  the  reference 
rate  published  by  the  Bank  of  Italy  as 
the  discount  rate.  (For  those  years  where 
we  have  determined  the  companies  to 
be  uncreditworthy,  we  added  to  this 
interest  rate  an  amount  equal  to  12 
percent  of  the  prime  rate  in  Italy  to 
derive  our  benchmark  interest  rate.)  On 
this  basis,  we  determine  the  country¬ 
wide  subsidy  rate  for  this  program  to  be 
24.80  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  different  subsidy  rate  is 
0.00  percent  ad  valorem. 

With  respect  to  equity 
extinguishments,  we  have  continued  to 
follow  the  reasoning  set  forth  in  our 
preliminary  determination,  i.e.,  that  any 
potential  benefits  arise  at  the  time  of  the 
equity  investment.  Because  the  equity 
methodology  adopted  in  the  preliminary 
determinations  did  not  recognize  the 
subsequent  performance  of  the  company 
receiving  the  equity  investment,  and 
treated  the  equity  investment  as  a  grant, 
the  later  write-off  of  the  equity  was 
considered  irrelevant.  Therefore,  no 
additional  benefits  arise  at  the  point  of 
extinguishment. 

2.  Debt  Forgiveness  in  Connection  with 
the  1981  Restructuring  Plan 

The  1981  restructuring  plan  for  the 
iron  and  steel  industry  included  the 
closure  of  plants,  the  assumption  hy 
Finsider  of  Italsider’s  debts  to  IRI,  and 
the  subsequent  forgiveness  of  these 
debts  in  1985. 

On  September  19, 1981,  Italsider 
conveyed  all  of  its  company  facilities  to 
Nuova  Italsider,  and  received  99.99 
percent  of  Nuova  Italsider’s  shares  in 
return.  In  December  1984,  Italsider  sold 
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those  shaies  to  Finsidnr.  The  sates  price 
was  714.6  billion  lire.  As  parent, 
Finsider  assumed  Italsider’s  696.4 
billion  lire  debt  to  IRI.  The  remaining 
amount  Finsider  paid  directly  to 
Italsider. 

In  1984.  when  Italsider’s  liquidation 
was  revdcad.  Finsider  forgave  a  563.5 
billion  lire  loan  it  had  granted  to 
Italsider. 

We  have  determined  that  the 
restructuring  described  above  merely 
shifted  assets  and  debt  within  a  family 
of  companies,  all  of  which  were  own^ 
by  Finsider  and,  ultimately,  bv  the  GOI. 
Tlierefore,  we  determine  that  both  the 
696.4  billion  lire  d^t  forgiveness  and 
the  563.5  billion  lire  debt  forgiveness 
were  specifically  limited  to  the  steel 
companies  and  are  cotmtervailable. 

As  BIA,  we  have  used  petitioners' 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1.  above.  On  this  basis,  we 
determine  the  coimtry-wide  subsidy  rate 
for  this  program  to  be  5.63  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck's  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

3.  Debt  Forgiveness  in  Connection  with 
the  1987-66  Restructuring  Plan 

The  Finsider  Group  restructuring  plan 
was  developed  at  the  end  of  1987  and 
was  approved  by  the  GOI  on  June  19, 
1988,  and  by  the  EC's  Council  of 
Ministers  on  December  23. 1988. 
(According  to  respondents,  there  was 
not  a  separate  1988  restructuring  plan.) 
The  plan  was  aimed  at  restoring 
industrial,  financial,  and  economic 
balance  to  the  public  iron  and 
steelmaking  sector  in  Italy.  The 
restructuring  plan  included  the 
volimtary  liquidation  by  IRI  of  the 
Finsider  Group,  and  IRI's  assumption  of 
the  debts  not  covered  by  the  assets  of 
the  companies  being  liquidated.  The 
Group's  industrial  and  financial  assets 
were  to  be  sold  to  ILVA. 

The  Finsider  Group's  total  liabilities 
were  10.6  trillion  lire,  of  which  ILVA 
assumed  4.3  trillion  lire  and  IRI  covered 
the  remaining  6.3  trillion  lire. 
Respondents  state  that  imder  Italian  law 
regarding  voluntary  liquidations,  tire 
shareholder  (IRI)  is  obliged  to  pay  all 
liabilities.  The  GOI  expects  the 
liouidation  to  conclude  in  1993. 

We  determine  that  the  debt 
assumption  incurred  by  IRI  related  to 
the  1987-68  restructuring  plan  was 
specifically  limited  to  these  steel 
companies  and  is  coimtervailable.  Based 
on  our  determination  in  Steel  Products, 
we  consider  IRI  to  be  a  government 
entity.  IRI  is  100  percent  owned  by  the 
GOI  and  its  board  of  directors  is  made 


up  of  representatives  from  the  major 
ministries  in  Italy.  Therefore,  this 
restructuring  transaction  amounted  to 
government  assumption  of  debt. 

As  BIA,  we  have  used  petitioners' 
rate.  We  l^ve  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1.  above.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  20.78  percent  ad 
valorem  for  cold-rolled  carbra  steel  fiat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

4.  Debt  Forgiveness  to  ILVA  (1990) 

Prior  to  the  creation  of  ILVA,  Finsider 
assumed  48.2  billion  lire  in  Italsider’s 
losses.  Later  when  ILVA  was  created. 
ILVA  paid  150  billion  lire  for  Italsider’s 
shares,  which  included  the  48.2  billion 
lire  debt  assumption.  We  have 
considered  this  debt  forgiveness  as 
grants  to  cover  losses  within  the 
meaning  of  771(5)(AKii)(in)  of  the  Act. 

As  BIA,  we  have  used  petitioners’ 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1.  above.  Petitioners  treated 
this  debt  assumption  as  a  non-recurring 
grant.  However,  because  the  benefits 
provided  in  1990  were  less  than  0.50 
percent  of  the  company’s  sales  in  that 
year,  we  have  expensed  the  benefit  in 
1990.  Therefore,  there  is  no 
countervailable  benefit  attributable  to 
the  POL 

5.  Government  Loan  Guarantees 

Italsider  and  Nuova  Italsider  obtained 
guarantees  from  IRI  on  all  of  their  loans. 
ILVA  asserts  that  these  guarantees  were 
obtained  at  commercial  rates  and.  thus, 
provide  no  cormtervailable  benefits. 
ILVA,  however,  provided  no  evidence  of 
what  fees  were  actually  paid.  At 
verification,  Italian  bank  representatives 
stated  that  it  is  common  for  government- 
owned  companies  to  be  responsible  for 
their  subholdings'  financial  obligations. 
However,  they  were  unable  to  provide 
us  information  regarding  the  average 
guarantee  fees  diarged  by  Italian  bwks. 

Based  on  the  fact  that  we  received  no 
information  on  the  guarantee  fees  paid 
by  Italsider,  and  no  supporting  evidence 
that  it  is  standard  practice  for  private 
Italian  companies  to  guarantee  their 
subsidiaries’  loans,  we  determine  that 
government  loan  guarantees  are 
countervailable. 

Because  we  did  not  receive  sufficient 
information  regarding  guarantee  fees, 
we  have  based  our  determination  on 
BIA.  As  BIA,  we  have  turned  to  the 
methodology  used  in  Steel  Products.  In 
that  case,  for  the  years  in  which  Italsider 
was  xmcreditwor^y,  we  added  to 
Italsider’s  benchmark  interest  rate  an 


amount  which  Italsider  paid  to  its 
parent.  Finsider,  as  a  guarantee  fee  for 
all  loans  which  Finsider  guaranteed. 
Thus,  any  subsidy  provided  by 
guarantees  will  be  reflected  in  the 
subsidy  rates  for  each  loan  program 
discussed  below. 

6.  Grants  to  ILVA 

Petitioners  assert  that  ILVA  received 
grants  worth  38.996  billion  lira  in  1989 
and  68.327  billion  lira  in  1990. 

According  to  ILVA.  the  grants  cited  by 
petitioners  were  provided  to  ILVA 
imder  ECSG  Articles  54  and  56.  and 
Italian  Laws  64/88,  308/82, 46/82,  and 
675/77.  While  these  grants  have  been 
analyzed  under  each  of  the  respective 
programs,  the  aggregate  amounts  listed 
in  the  annual  reports  do  not  match  the 
amounts  listed  under  the  individual 
programs. 

Since  we  did  not  verify  ILVA’s 
response,  we  were  unable  to  reconcile 
the  amounts  with  the  annual  reports.  On 
this  basis,  we  determine  that  these 
grants  are  countervailable.  Additionally, 
since  the  annual  reports  do  not  list  the 
amounts  provided  under  the  individual 
programs,  we  are  unable  to  adjust  for 
those  programs  ILVA  did  not  use  or  that 
we  found  to  be  not  countervailable. 
Therefore,  as  BIA,  we  have  used 
petitioners’  rate.  We  have  adjusted  this 
rate  to  account  for  the  new  discount  rate 
described  in  1.  above.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  prc^ram  to  be  0.23  percent  ad 
valorem  for  cold-rolled  cadton  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  si^ificantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

7.  Law  675/77  Preferential  Lending, 
Interest  Gontributions,  Gapital  Grants. 
Personnel  Retraining,  and  VAT 
Reductions 

Law  No.  675/77  established  the 
Committee  of  Ministers  for  the 
Coordination  of  Industrial  Policy 
(“dPI”)  and  created  a  framework  for 
planned  intervention  by  the  GOI  in  the 
economy.  The  law  was  implemented  to 
integrate  various  types  of  assistance  to 
specific  industrial  sectors.  Law  675 
specified  that  CIPI  was  responsible  for 
designating  those  sectors  which  would 
be  eligible  for  assistance. 

CIPI  identified  the  following 
economic  sectors  where  industrial 
restructuring  and  reconversion  were 
necessary;  (1)  Research,  development 
and  industrialization  for  electronic 
technology.  (2)  technological  and 
marketing  development  of  production 
machinery  for  the  manufecturing 
industry,  (3)  the  agro-food  industry,  (4) 
the  chemic^  industry,  (5)  the  steel 
industry.  (6)  the  paper  paste  and  paper 
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industry,  (7)  the  fashion  sector.  (8) 
optimal  exploitation  of  energy 
resorirces,  and  (9)  production  plants  for 
ecological  and  environmental  recovery. 
The  automobile  and  aeronautical  sectors 
were  identified  and  added  to  this  list 
later. 

When  the  industries  were  selected 
and  approved  by  CEPI,  specific 
investment  plans  were  written  for  each 
industrial  sector  by  the  Ministry  of 
Industry.  These  investment  plans, 
which  Ministry  of  Industry  officials 
described  as  having  varying  levels  of 
specificity,  needed  the  approval  of  CIPI 
before  their  implementation.  At 
verification.  GOI  officials  stated  tliat 
certain  plans  contain  very  specific 
recommendations  because  of  the  high 
degree  of  production  concentration  in 
the  specific  industrial  sector  and 
significant  government  ownership,  i.e., 
steel  and  chemicals.  The  investment 
plans  for  the  textile,  paper  and  pulp  and 
the  machine  tool  sectors  contain  less 
specific  recommendations  because  of 
the  diversity  and  large  number  of 
companies  in  those  sectors. 

Companies  proposed  specific  projects 
to  CIPI.  Project  proposals  were 
evaluated  according  to  the  targeted 
projects  and  goals  issued  by  the  QPI,  for 
each  industry  covered. 

Three  types  of  funding  were  provided 
under  this  program:  (1)  Interest 
payments  on  bank  loans  and  bond 
issues,  (2)  low  interest  loans  granted  by 
the  Ministry  of  Industry,  and  (3)  grants 
for  companies  located  in  the  soum.  The 
law  also  provided  personnel  retraining 
wants,  and  increased  VAT  deductions 
for  firms  located  in  the  Mezzogiomo 
area.  The  interest  rate  charged  on  the 
loans  differed  according  to  the  location 
of  the  company,  with  companies  in  the 
south  of  Italy  paying  a  lower  rate  of 
interest. 

Falck  received  direct  mortgage  loans 
and  interest  contributions  under  this 
program.  ILVA  received  direct  mortgage 
loans,  interest  contributions,  and  capital 
account  grants  between  1977  and  1991 
vmder  this  program.  Italsider  received 
retraining  grants  and  increased  VAT 
deductions  under  this  program. 

One  of  the  factors  we  typically 
consider  in  determining  whether  a 
program  is  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries  is  the  number 
of  enterprises,  industries,  or  groups 
thereof  that  actually  use  a  program, 
which  may  include  the  examination  of 
disproportionate  or  dominant  users. 

Law  675  applied  to  all  industries  in 
need  of  restructuring  and  reconversion, 
and  provided  that  QFI  would  target 
those  industries  in  need  of 
restructuring.  CIPI  identified  11  sectors. 


including  the  steel  industry,  for 
restructuring.  We  verified  that  of  the  ten 
sectors  which  actually  received  Law  675 
funding,  steel  accounted  for  36.4 
percent  of  the  total  funding,  and  31 
percent  of  the  loans  provided  by  Law 
675.  Combined,  the  steel  and  auto 
sectors  accotmted  for  66  percent  of  total 
funding,  and  77  percent  of  the  loans 
provided  by  Law  675. 

On  this  basis,  we  have  determined 
that  the  steel  industry  was  a  dominant 
user  of  the  Law  675  program.  Therefore, 
we  determine  that  any  assistance 
provided  to  steel  producers  under  Law 
675/1977  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

A.  Ministry  of  Industry  Loans 

We  have  used  as  the  benchmark 
interest  rate  the  reference  rate  as 
reported  by  the  Bank  of  Italy.  (Falck  did 
not  break  out  subsidized  loans  firom 
unsubsidized  loans  in  reporting  its 
actual  cost  for  long-term,  fixed-rate 
debt.)  For  those  years  where  we  have 
determined  Falck  and  ILVA  to  be 
uncreditworthy,  we  added  to  this 
interest  rate  an  amount  equal  to  12 
percent  of  the  prime  rate  in  Italy  to 
derive  oiu*  benchmark  interest  rate.  See, 
Final  Affirmative  Countervailing  Duty 
Determination:  New  Steel  Rail,  Except 
Light  Rail,  from  Canada,  54  FR  31991 
(August  3, 1989)  and  section 
355.44(b)(6)(iv)  of  the  Department’s 
Proposed  Regulations. 

We  then  compared  the  benchmark 
financing,  as  constructed  above,  to  the 
financing  received  under  Law  675  and 
foimd  that  these  loans  were  provided  on 
terms  inconsistent  with  commercial 
considerations.  Therefore,  we  determine 
that  ILVA’s  and  Falck's  675/77  loans  are 
countervailable. 

To  calculate  the  benefit  to  Falck  firom 
these  loans,  we  employed  our  normal 
long-term  loan  methodology  as 
described  in  section  355.49(c)(1)  of  the 
Department's  Proposed  Rules.  (See  also. 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Granite  deducts 
firom  Spain,  {Spanish  Granite)  53  FR 
24340,  (June  28, 1988).)  We  divided  the 
benefit  by  Falck’s  1991  total  sales  (see, 
Denominator  section  of  the  General 
Issues  Appendix).  Falck’s  subsidy  rate  is 
0.04  percent  ad  valorem,  which  has 
been  determined  to  be  significantly 
different. 

As  BIA  for  ILVA,  we  have  used  the 
preliminary  determination  rate.  We 
have  adjusted  this  rate  to  account  for  the 
new  benchmark  interest  rate.  On  this 
basis,  we  determine  the  country-wide 
subsidy  rate  for  this  program  to  be  3.00 
percent  ad  valorem  for  cold-rolled 


carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate. 

B.  Interest  Contributions 

Because  companies  knew  at  the  time 
they  took  out  the  loans  in  question  that 
the  GOI  would  cover  part  of  the  interest, 
we  are  treating  the  interest  contributions 
as  reduced  rate  loans. 

We  calculated  the  benchmark  interest 
rate  as  described  in  A.  above.  We  then 
compared  the  benchmark  financing  to 
the  financing  received  under  Law  675/ 

77  and  found  that  these  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations.  Therefore, 
we  determine  that  Law  675/77  interest 
contributions  are  coimtervailable. 

To  calculate  the  benefit  to  Falck  firom 
these  interest  contributions,  we 
employed  our  normal  long-term  loan 
methodology  as  described  in  section 
355.49(c)(1)  of  the  Department’s 
Proposed  Rules.  (See  also.  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Granite  Products 
firom  Spain,  {Spanish  Granite)  53  FR 
24340,  (June  28. 1988).)  We  divided  the 
benefit  by  Falck’s  1991  total  sales  (see. 
Denominator  section  of  the  General 
Issues  Appendix).  Falck’s  subsidy  rate  is 
0.05  percent  ad  valorem,  which  has 
been  determined  to  be  significantly 
different. 

As  BIA  for  ILVA,  we  have  used  the 
preliminary  determination  rate.  We 
have  adjusted  this  rate  to  account  for  the 
new  benchmark  interest  rate.  On  this 
basis,  we  determine  the  country-wide 
subsidy  rate  for  this  program  to  be  2.08 
percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate. 

C.  Capital  Grants 

As  stated  earlier.  ILVA  is  the  only 
investigated  company  that  received 
capital  grants  under  Law  675.  As  BLA 
for  ILVA,  we  have  used  petitioners’  rate. 
We  have  adjusted  this  rate  to  account 
for  the  new  discount  rate  described  in 
1.  above.  On  this  basis,  we  determine 
the  coimtry-wide  subsidy  rate  for  this 
program  to  be  1.20  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck’s  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 

D.  Personnel  Retraining 

As  stated  earlier,  ILVA  is  the  only 
investigated  company  that  received 
personnel  retraining  grants  under  Law 
675.  As  BLA,  we  have  used  petitioners’ 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1.  above.  Petitioners  treated 
benefits  provided  under  the  personnel 
retraining  grants  as  non-recurring. 
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However,  we  have  determined  that 
retraining  programs  provide  recurring 
benefits  (see.  Allocation  section  of 
General  Issues  Appendix).  On  this  basis, 
we  determine  the  country-wide  subsidy 
rate  for  this  program  to  be  0.21  percent 
ad  valorem  ror  cold-rolled  carbon  steel 
flat  products  and  cut-to-length  carbon 
steel  plate.  Falck's  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

E.  VAT  Reductions 

As  stated  earlier,  ILVA  is  the  only 
investigated  company  that  received 
VAT  reductiaos  imder  Law  675.  As  BIA, 
we  have  used  petitioners*  rate.  On  this 
basis,  we  detemine  the  country-wide 
subsidy  rate  for  this  program  to  be  0.12 
percent  ad  valwem  tor  cold-rolled 
carbon  ste^  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  diflarent  subsidy  rate  is 
0.00  percent  ad  valorem. 

8.  Certain  ILVA  Debt  Outstanding 
During  the  Review  Year 

We  have  found  that  the  majority  of 
ILVA’s  outstanding  debt  has  been 
included  in  our  analysis  of  certain 
programs  in  these  investigations.  i.e.. 

Law  675/77.  Law  306/82,  and  Law  64/ 

86  (previously  Law  717/65).  However, 
certain  loans,  reported  in  the 
government’s  response  to  questions 
regarding  this  debt,  were  not  included 
under  tfae  individiial  programs,  i.e.,  Law 
675/77  and  ECSC  Article  54.  Therefore, 
where  those  programs  were  found  to  be 
countervail^le.  we  have  included  these 
imreported  loans  in  our  analysis  of 
those  programs. 

With  rmpect  to  the  Medio  Credito 
Ligure  loan,  the  GOI  asserts  that  this 
loan  was  provided  pursuant  to  a  disaster 
relief  program  that  was  generally 
available  in  the  Genoa  area.  We 
requested  the  GOI  to  provide 
information  regarding  the  eligibility  for 
and  distribution  of  tlm  disaster  relief 
benefits.  Since  we  did  not  receive 
specificity  information  regarding  this 
loan,  we  have  determined  that 
assistance  under  this  program  is 
provided  on  a  regional  basis  and  is, 
therefore,  limited  to  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries. 

As  BIA  for  the  Medio  Credito  Ligure 
loan,  we  have  used  the  preliminary 
determination  rate.  We  have  adjusted 
this  rate  to  account  for  the  new 
benchmark  interest  rate  as  described  in 
7.A.  above.  On  this  basis,  we  determine 
the  coimtry-wide  subsidy  rate  for  this 
program  to  be  0.00  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck’s  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 


Since  there  is  no  specific  government 
program  associated  with  the  remaining 
bank  loans,  we  determine  that  no 
cotmtervailable  benefits  were  provided 
to  ILVA  by  the  GOI  pursuant  to  these 
loans. 

9.  Interest  Grants  for  "Indirect  Debts" 
under  Law  750/61 

Law  750/81  was  implemented  to 
achieve  IRI’s  intervention  plans  for  the 
public  sector  steel  industry  for  1981-83. 
The  program  provided  grants  to  cover 
the  debts  of  the  public  steel  industry. 
Italsider  and  Nuova  Italsider  received 
grants  vmder  this  program  in  1983  and 
1984.  Because  this  program  is  limited  to 
the  steel  industry  we  determine  it  to  be 
coimtervailable. 

As  BIA,  we  have  used  petitioners’ 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1.  above.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.49  percentcad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

10.  Urban  Redevelopment  Packages 
under  Law  161 

Law  181  was  created  to  finance 
reindustrialization  efiorts  to  ease  the 
impact  that  employment  reductions 
have  on  priority  areas  hit  by  the  steel 
crisis.  The  program  provides  grants 
covering  up  to  25  percent  of  the  total 
investment,  with  projects  in  the 
Mezzogiomo  receiving  the  greatest 
benefit  Under  Lew  181,  ILVA  received 
a  grant  to  develop  initiatives  in  Taranto, 
Temi  and  Genova  to  create  1,000  new 
jobs. 

We  determine  that  assistance  under 
this  program  is  provided  on  a  regional 
basis  and  is,  therefore,  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  The  GOI 
asserts  that  these  grants  were  not 
provided  for  steelmaking  activities. 
However,  since  we  were  tinable  to  verify 
what  the  grants  were  provided  for,  we 
are  assuming  that  the  assistance  benefits 
ILVA’s  steel  production. 

As  BIA,  we  have  used  petitioners’ 
rate.  We  have  adjusted  this  rate  to 
account  for  the  new  discount  rate 
described  in  1.  above.  Petitioners  treated 
the  urban  redevelopment  grants  as  non¬ 
recurring.  However,  because  the  benefits 
provided  in  each  year  were  less  than 
0.50  percent  of  the  company’s  sales  in 
each  of  those  years,  we  have  expensed 
the  benefits  received  under  this 
program.  On  this  basis,  we  determine 
the  coimtry-wide  subsidy  rate  for  this 
program  to  be  0.20  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 


and  cut-to-length  carbon  steel  plate. 
Falck’s  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 

11.  Interest  Subsidies  under  Law  193/ 

1984 

Article  3  of  Law  No.  193/84  provided 
grants  for  interest  payments  on  medium- 
term  loans  (exceeding  18  months  and  at 
either  a  fixed  or  variable  interest  rate) 
outstanding  on  January  1, 1983,  and 
those  loans  taken  out  within  three 
months  after  the  law  came  into  effect  on 
May  31, 1984.  These  grants  reduced  the 
rate  of  interest  on  medium-term 
financing  to  11  percent  as  long  as  any 
reduction  did  not  exceed  a  maximum  of 
ten  percent.  The  beneficiaries  of  this 
program  were  private  steel  enterprises 
which  rationalized  the  production  of 
finished  steel  products  and  some 
categories  of  semi-finished  products. 
Falck  received  interest  subsidies  under 
this  program  in  1985  and  1986. 

Because  benefits  under  Law  No.  193/ 
1984  are  available  only  to  the  private 
steel  industry,  we  determine  that  they 
are  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

We  verified  that  prior  to  June  6, 1984, 
Falck  did  not  know  at  the  time  that  it 
received  loans  that  the  GOI  would  cover 
part  of  the  interest  expense.  Therefore, 
we  are  treating  the  interest  rebates  on 
these  loans  as  grants. 

We  have  determined  these  grants  to 
be  non-recurring.  We  calculated  the 
benefit  for  the  POI  as  described  in  the 
Allocation  section  of  the  General  Issues 
Appendix.  We  divided  the  benefit  by 
Falck’s  1991  sales  (see.  Denominator 
section  of  the  General  Issues  Appendix). 
On  this  basis,  we  determine  the  coimtiy- 
wide  subsidy  rate  for  this  program  to  be 
0.00  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate.  Falck’s 
significantly  different  subsidy  rate  is 
0.47  percent  ad  valorem. 

Given  Falck’s  knowledge  that  it 
would  receive  rebates  on  loans  provided 
after  June  6, 1984,  we  are  treating  these 
interest  rebates  as  reduced  interest 
loans.  However,  because  the  loans  on 
which  interest  rehates  were  provided 
after  June  6. 1984  were  repaid  prior  to 
the  POI,  there  is  no  benefit  attributable 
to  the  POI. 

12.  Closure  Payments  imder  Laws  46 
and  193/84 

Pursuant  to  an  agreement  introduced 
by  the  ECSC  and  approved  by  the 
European  Commission,  No.  2320/81/ 
ECSC,  a  massive  reduction  in  hot-rolled 
steel  production  capacity  of  26.7  million 
tonnes  was  authorized.  Italy  was  to 
contribute  a  reduction  of  5.8  million 
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tonnes.  This  measure  was  adopted  and 
implemented  by  the  GOI  through  Laws 
46/1982, 193/1984,  and  706/1985. 

Law  46/1982,  Article  20,  provided 
capital  account  grants  for  privately- 
owned  steel  companies  that  reduced 
their  production  capacity  of  raw,  semi¬ 
finished  or  rolled  steel  by  closing  down 
plants  which  were  technologically 
obsolete  or  had  marginal  economic 
viability.  The  grants  provided  up  to 
100,000  lire  for  every  ton  of  raw  steel 
capacity  which  was  reduced  end  up  to 
150,000  lire  for  every  ton  of  semi¬ 
finished  or  rolled  steel  capacity  which 
was  reduced.  Grants  could  be  issued  for 
30,  50,  and  80  percent  of  the  maximum 
set  by  the  law.  Falck  received  clostue 
payments  under  Laws  46  and  193/84. 
ILVA  did  not  use  this  pro^m. 

Because  benefits  under  Law  No.  46/ 
1982  are  available  only  to  the  private 
steel  industry,  we  determine  that  they 
are  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

We  have  determined  these  grants  to 
be  non-recurring.  Therefore,  we 
calculated  the  benefit  for  the  POI  as 
described  in  the  Allocation  section  of 
the  General  Issues  Appendix.  We 
divided  the  benefit  by  Falck’s  1991  sales 
(see.  Denominator  section  of  the  General 
Issues  Appendix).  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.00  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck's  significanUy  different 
subsidy  rate  is  1.55  percent  ad  valorem. 

13.  Social  Seciirity  Exemptions 

Employer  contributions  to  the 
National  Institute  for  Social  Insurance 
(“INFS”)  are  normally  equal  to 
approximately  31  percent  of  salaries. 
However,  pursuant  to  various  laws,  the 
GOI  reduc^  the  social  security 
contribution  for  com|}anies  located  in 
the  south  of  Italy  in  certain  industrial 
sectors. 

Law  1089/1968  allowed  industrial 
companies  and  small-scale  craft 
industries  in  southern  Italy  a  ten 
percent  reduction  in  social  security 
contributions  for  all  workers  employed 
on  September  30, 1968.  (TTiis  base 
reduction  was  reduced  to  eight  and  one- 
half  percent  by  Law  887/1984.)  An 
additional  reduction  of  ten  percent  was 
subsequently  granted  for  all  employees 
hired  after  September  30, 1968,  and 
numbering  more  than  the  total  number 
of  persons  employed  on  this  date. 

Law  589/1971  raised  the  additional 
reduction  fium  ten  to  twenty  percent  for 
employees  hired  after  January  1, 1971. 

A  total  waiver  from  social  security 
contributions  was  granted  to  companies 


for  all  employees  hired  after  July  1, 

1976.  The  total  waiver  was  for  ten  years 
from  the  date  the  worker  was  hired.  The 
waiver  was  terminated  on  December  1, 
1991,  and  replaced  by  Law  345/1992. 

ILVA  received  social  security 
reductions  between  1978  and  1984. 

Falck  did  not  use  the  program. 

Because  this  program  is  limited  to 
firms  in  the  Mezzogiomo  region,  we 
determine  that  the  social  security 
exemptions  are  countervailable. 

As  BIA,  we  have  used  petitioners’ 
rate.  On  this  basis,  we  determine  the 
coimtry-wide  subsidy  rate  for  this 
program  to  be  1.63  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck’s  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 

14.  Capital  Grants/Interest  Rate 
Reductions  Under  Law  902 

Under  Laws  218/1978  and  64/1986, 
the  GOI,  through  the  Cassa  per  il 
Mezzogiomo  (“CASMEZ”),  and,  since 
1984,  its  successor  agency,  Agenzia  per 
la  Promozione  dello  Sviluppo  del 
Mezzogiomo,  provides  capital  grants 
and  low-interest  loans  to  projects 
establishing  new  factories  in  the 
Mezzogiomo,  or  for  extending, 
modernizing,  reactivating,  converting  or 
reorganizing  existing  plants.  The  size  of 
the  grant  varies  according  to  the  size  of 
the  fixed  investment.  The  grant  may 
also  be  increased  by  one-fifth  if  the 
enterprise  is  in  a  sector  of  the  economy 
considered  to  have  priority  and/or  is 
situated  in  a  partiodarly  disadvantaged 
area. 

The  low-interest  loans  are  provided 
through  a  loan  contract  between  an 
investor  and  the  bank.  The  GOI  pays  a 
part  of  the  interest  which  otherwise 
would  be  incurred  by  the  borrower.  For 
fixed  investments  up  to  25.5  million 
dollars,  the  GOI  will  pay  64  percent  of 
the  interest.  For  investments  above  25.5 
million  dollars,  the  GOI  will  pay  40 
percent  of  the  interest.  The  interest  rates 
on  these  loans  are  fixed  at  the 
government-set  reference  rate  in  eftect  at 
the  time  of  the  loan. 

ILVA  received  grants  and  interest 
contributions  under  Law  902.  Falck  did 
not  use  this  program. 

We  determine  that  assistance  under 
this  program  is  provided  on  a  regional 
basis  and  is,  therefore,  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries. 

We  have  used  the  preliminary 
determination  rate  as  BIA.  We  have 
adjusted  this  rate  to  account  for  the  new 
discount  rate  described  in  1.  above.  We 
determined  that  the  capital  grants  are 
non-recurring.  However,  for  those  grants 
where  the  benefits  were  less  than  0.50 


percent  of  the  company’s  sales,  we  have 
expensed  the  benefits  in  the  years  they 
were  received.  On  this  basis,  we 
determine  the  coimtry-wide  subsidy  rate 
for  this  program  to  be  0.23  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

As  BIA  for  the  interest  rate 
reductions,  we  used  our  preliminary 
determination  rate.  We  adjusted  this 
rate  to  account  for  the  new  benchmark 
interest  rate.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.29  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

15.  Interest  Subsidies  Under  Law  617/81 

In  1981,  the  GOI  passed  a  law  titled 
“Urgent  Measures  in  Favor  of  the  Steel 
Industry  and  in  Matters  of  Antipolhition 
Equipment.’’  In  February  1982,  IRI 
issued  two  trillion  lira  of  variable  rate 
bonds  for  which  the  GOI  guaranteed 
repayment  of  principal  and  interest.  IRI 
then  relent  the  money  to  Finsider  and 
its  operating  companies.  The  companies 
were  requir^  to  repay  IRI  with  interest 
However,  the  GOI  would  pay  an  amount 
equal  to  11  percent  of  the  interest  on  the 
bonds  to  the  steel  companies  to 
subsidize  their  interest  costs.  Of  the  two 
trillion  lira  in  bonds.  935  billion  lira 
was  provided  to  Nuova  Italsider. 

The  GOI  claimed  that  neither  ILVA 
nor  its  predecessor  companies  received 
interest  grants  pursuant  to  Law  617. 
However,  we  were  unable  to  verify 
ELVA’s  non-use  of  this  program. 

We  determine  that  Law  617/81 
interest  grants  are  coimtervailable 
because  they  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

As  BIA,  we  have  assumed  ILVA  paid 
a  maximum  interest  rate  on  its  Law  617 
debt.  (We  used  our  uncreditworthy 
benchmark  as  the  highest  rate  in  1982.) 
In  order  to  calculate  the  interest  rebate, 
we  multiplied  the  interest  paid  by  11 
percent.  On  this  basis,  we  detem^e  the 
country-wide  subsidy  rate  for  this 
program  to  be  0.69  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 
Falck’s  significantly  different  subsidy 
rate  is  0.00  percent  ad  valorem. 

17.  Interest  Contributions  Under  the 
Sabatini  Law 

The  Sabatini  Law  was  enacted  to 
encourage  the  sale  of  machine  tools  and 
production  machinery.  The  law 
provides  for  deferred  payment  of  up  to 
five  years  on  installment  contracts  for 
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the  purchase  of  such  equipment  and  for 
a  one-time,  lump  sum  contribution  from 
Mediocredito  Centrale,  the 
administering  agency,  toward  the 
interest  owed  by  the  buyer  vmder  the 
installment  contracts. 

We  were  imable  to  verify  ILVA’s  non¬ 
use  of  this  program.  However,  we  do  not 
have  any  calculated  rates  to  use  as  BIA 
horn  petitioners  and  the  program  was 
found  not  countervailable  for  companies 
in  central  and  northern  Italy  in  Granite. 
(ILVA  has  plants  in  southern  Italy.) 

Acccording  to  the  verification  report 
in  Granite,  the  interest  contribution  is 
calculated  as  65  percent  of  the  reference 
rate  for  companies  in  southern  Italy,  and 
55  percent  of  the  reference  rate  for 
companies  in  other  parts  of  Italy.  Based 
on  these  facts,  as  BIA  we  calculated  a 
rate  using  the  company’s  purchases  of 
raw,  ancillary,  and  consumable 
materials  as  well  as  semifinished  and 
finished  products,  as  surrogate 
information  concerning  the  purchase  of 
machine  tools  and  production 
machinery,  because  the  1991  ILVA 
Annual  Report  did  not  separately  report 
ILVA’s  puj^ases  of  machine  tools  and 
production  machinery.  In  order  to 
calculate  the  amount  of  the  interest 
contribution,  we  multiplied  ten  percent 
{the  difference  between  the  rate 
available  throughout  Italy  and  the  rate 
for  southern  Itmy)  by  the  reference  rate. 
We  multiplied  this  result  by  ILVA’s 
pimdiases  of  raw,  ancillary  and 
consumable  materials  and  semifinished 
and  finished  products  in  order  to  derive 
the  benefit. 

We  treated  this  amount  as  a  non¬ 
recurring  grant.  Therefore,  we 
calculated  the  benefit  for  the  POI  as 
described  in  the  Grant  Methodology 
section  of  the  preliminary 
determination.  We  have  adjusted  this 
calculation  to  account  for  the  new 
discount  rate.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.26  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

18.  Early  Retirement 

There  are  a  variety  of  laws  the  GOI 
provides  for  early  retirement  of  workers. 
Laws  193/1984  and  181/1989  provided 
difierent  requirements  for  steel  workers, 
in  particular,  lowering  the  age  workers 
can  retire.  Law  223/1991  extended  early 
retirement  to  private  steel  companies, 
the  aluminiun  industry  and  the 
shipbuilding  industry. 

Because  tenefits  provided  pursuant  to 
Laws  193/1984  and  181/1989  are 
limited  to  steel  workers,  and  benefits 
provided  pursuant  to  Law  223/1991  are 


limited  to  steel  workers,  public 
shipbuilding  workers,  and  workers  in 
re^ctory  materials  and  graphite 
electrode  industries,  we  have 
determined  that  the  users  of  these 
programs  comprise  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries. 

Law  193  and  all  successor  early 
retirement  laws  allowed  ILVA  and  Falck 
to  reduce  their  labor  force  by  retiring 
employees  who  would  not  otherwise  be 
eligible  for  retirement  benefits.  To  the 
extent  that  the  companies  were  under 
an  obligation  to  retain  the  workers  who 
were  retired  early,  the  companies 
receive  a  countervailable  benefit. 

We  have  determined  that  there  are 
social  factors  in  Italy,  such  as  the  threat 
of  labor  strikes  and  social  unrest,  which 
prevent  companies  from  simply  laying- 
off  surplus  labor.  At  verification,  a  Falck 
representative  stated  that  "legally  the 
company  was  under  no  obligation  to  use 
early  retirement,  but  labor  imions  could 
put  pressure  on  the  company,  making 
early  retirement  more  feasible  than  lay- 
ofis.’’  Therefore,  the  companies  are 
avoiding  the  cost  of  keeping  their 
employees  on  the  payroll  until  they  are 
eligible  to  retire,  and  are  receiving  a 
countervailable  benefit. 

We  have  determined  the  benefits 
under  this  program  are  recurring. 
Therefore,  we  have  calculated  the 
benefits  by  multiplying  the  number  of 
employees  retired  early  in  1991  by  the 
estimated  annual  salary  for  a  steel 
worker.  We  divided  the  benefit  by 
Falck’s  1991  sales  (see  the  Denominator 
section  of  the  General  Issues  Appendix). 
On  this  basis,  we  determine  Falck’s  that 
significantly  different  subsidy  rate  is 
0.95  percent  ad  valorem. 

As  BIA  for  ILVA,  we  have  used 
petitioners’  rate.  However,  because 
petitioners  treated  this  as  a  non¬ 
recurring  program,  we  have  adjusted  the 
rate  to  reflect  only  the  benefits  received 
in  the  POI.  Therefore,  we  determine  the 
country-wide  subsidy  rate  for  this 
program  to  he  6.83  percent  ad  valorem 
for  cold-rolled  carbon  steel  flat  products 
and  cut-to-length  carbon  steel  plate. 

19.  Exchange  Risk  Guarantee  Program 

Prior  to  1976,  Italian  companies  could 
not  benefit  from  ECSG  Articles  54  and 
56  loans  because  of  high  inflation  and 
fluctuating  exchange  rates.  However, 
Law  796  of  November  30, 1976, 
provided  state  guarantees  against 
exchange  risk  on  foreign  currency  loans 
received  from  the  ECSG.  Eligibility  for 
the  program  was  limited  to  projects 
approved  by  the  EC  which  would  create 
or  maintain  jobs.  The  Ministry  of 
Treasury  pays  the  differential  between 
the  exchange  rate  at  the  signature  of  the 


contract  and  the  exchange  rate  at  the 
moment  of  repayment,  minus  two 
percent. 

Both  ILVA  and  Falck  received 
exchange  risk  guarantees  on  their  ECSG 
loans. 

We  verified  that  premiums  are  not 
charged  for  the  exchange  risk 
guarantees.  Therefore,  we  conclude  that 
premiums  are  not  adequate  to  cover  the 
long-term  operating  costs  and  losses  of 
the  exchange  rate  risk  guarantee 
program.  Moreover,  because  we  have 
determined  ECSG  Article  54  loans  to  be 
limited  to  steel  producers,  we  have 
determined  that  the  users  of  this 
program  comprise  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries.  Therefore,  we  determine  that 
this  program  confers  a  countervailable 
benefit  to  the  extent  that  borrowers 
received  any  compensation  for  exchange 
rate  losses. 

As  BIA  for  ILVA,  we  used  petitioners’ 
rate,  adjusted  for  the  fact  that  the  grants 
are  recurring.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.51  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  plate. 

For  Falck,  we  treated  the  payouts 
received  as  recurring  grants.  Tlierefore, 
we  calculated  the  benefit  for  the  POI  as 
described  in  the  Allocation  section  of 
the  General  Issues  Appendix.  We 
divided  the  benefit  by  Falck’s  1991  sales 
(see  the  Denominator  section  of  the 
General  Issues  Appendix).  On  this  basis, 
we  determine  Falck’s  that  significantly 
different  subsidy  rate  is  0.21  percent  ad 
valorem. 

20.  Exemptions  from  ILOR  and  IRPEG 
Taxes 

Articles  101, 102,  and  105  of  Decree 
218/1978  exempt  firms  operating  in  the 
Mezzogiomo  from  the  local  income  tax 
(ILOR)  and  the  profits  tax  (IRPEG). 

Companies  are  eligible  for  100  percent 
exemption  from  the  16.2  percent  ILOR 
tax  on  profits  arising  from  eligible 
projects  in  the  Mezzogiomo  and  less 
developed  regions  of  the  center-north 
for  ten  consecutive  years  after  profits 
first  arise. 

New  companies  undertaking 
productive  activities  in  the  Mezzogiomo 
are  entitled  to  a  100  percent  exemption 
from  the  36  percent  IRPEG  tax  on  profits 
for  ten  consecutive  years  after  the 
project  is  completed. 

We  determine  that  exemptions  from 
ILOR  and  IRPEG  taxes  are 
countervailable  because  they  are 
provided  on  a  regional  basis  and  are, 
therefore,  limited  to  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries. 
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We  were  unable  to  verify  ILVA's  non¬ 
use  of  this  program.  Therefore,  as  BIA, 
we  are  assuming  that  ILVA  claimed 
ILOR  and  IRPEG  tax  exemptions  on  its 
1991  tax  return.  Since  we  do  not  have 
information  regarding  ILVA’s  projects  or 
new  productive  activities  in  the 
Mezzogiomo,  as  BIA  we  have  calculated 
the  benefit  using  the  total  company 
profit  for  1990  contained  in  the  ratition. 
Based  on  these  figiuas,  we  calculated 
the  amoimt  of  ILOR  and  IRPEG  taxes  the 
company  would  have  been  exempted 
from  paying.  We  divided  the  result  by 
ILVA’s  1991  sales.  On  this  basis,  we 
determine  the  country-wide  subsidy  rate 
for  this  program  to  be  0.83  percent  ad 
valorem  for  cold-rolled  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate.  Falck’s  significanUy  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

21.  ECSC  Article  54  Loans 

Article  54  loans  are  provided  for  the 
purpose  of  purchasing  new  equipment 
or  financing  modernization.  The  EC 
stated  that  Article  54  loans  are  direct 
loans  horn  the  Commission  and  that  the 
funds  are  loaned  at  a  slightly  higher  rate 
than  that  at  which  the  Commission 
obtained  them  in  order  for  the 
Commission  to  cover  its  costs. 

According  to  the  EC  response,  the 
Commission  has  this  program  to 
facilitate  the  lending  process  for 
companies  in  the  E^C,  some  of  which 
may  not  otherwise  be  able  to  obtain 
these  loans.  Both  ILVA  and  Falck 
received  Article  54  loans. 

We  determine  that  this  program  is 
limited  to  the  iron  and  steel  industry. 
Therefore,  these  loans  are 
countervailable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  with 
commercial  considerations. 

As  BIA  for  ILVA’s  Article  54  loans, 
we  adjusted  the  preliminary 
determination  rate  to  accoimt  for  the 
new  benchmark  interest  rate  described 
in  7.A.  above,  and  the  interest  rebates. 
On  this  basis,  we  determine  the  country¬ 
wide  subsidy  rate  for  this  program  to  be 
2.63  percent  ad  valorem  for  cold-rolled 
carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate. 

For  Faldc,  we  calculated  the 
benchmark  interest  rate  as  described  in 
program  7.A.  above.  We  then  compared 
the  benchmark  finemcing  to  the 
financing  received  imder  Article  54  and 
found  that  these  loans  were  provided  on 
terms  inconsistent  with  commercial 
considerations.  Therefore,  we  determine 
that  Article  54  financing  is 
countervailable. 

To  calculate  Falck’s  benefit  from  these 
loans  we  employed  our  normal  long¬ 
term  loan  methodology  as  described  in 
program  7. A.  We  divided  the  benefit  by 


Falck’s  1901  sales  (see,  the  Denominator 
section  of  the  General  Issues  Appendix). 
On  this  basis,  vre  determine  Falck’s 
significantly  different  subsidy  rate  is 
0.44  percent  ad  valorem. 

22.  Interest  Rebates  on  ECSC  Article  54 
Loans 

Article  54  loan  interest  rebates  were 
granted  to  steel  companies  during  the 
restructuring  and  modernization  of  the 
industry  be^nning  in  the  1980’s. 
Companies  applying  for  these  rebates 
had  to  meet  ccqrt^  criteria  such  as  a 
reduction  in  steel  production  and 
improvements  in  processing  that  would 
yield  energy  savings  and  improve 
efficiency. 

The  interest  rebates  were  limited  to  a 
maximiun  of  three  percent  of  the 
eligible  investment  and  were  provided 
over  a  period  of  three  years.  Funds  were 
provided  by  the  ECSC  operational 
budget  which  is  made  up  of  levies 
charged  to  all  ECSC  companies.  Deficits 
in  the  operationed  budget  are  made  up 
by  Member  State  contributions.  While 
no  Member  State  contributions  have 
been  made  to  the  operational  budget 
since  1984,  the  budget  was 
supplemented  by  Member  States  from 
1978  through  1984. 

In  its  response.  ILVA  claimed  that  it 
did  not  receive  any  Article  54  interest 
rebates.  However,  during  the  EC 
verification  we  discovered  that  ILVA 
received  interest  rebates  on  loans 
outstanding  in  1991.  The  rebates  were 
granted  in  1981  and  ended  by  1985. 
Because  we  did  not  verify  ILVA’s  use  of 
this  program  in  Italy,  we  do  not  have 
any  information  regarding  the  amount  of 
the  interest  rebates  or  the  terms  of  the 
loans. 

Based  on  the  lack  of  information  on 
the  record,  we  have  assumed  that  ILVA 
received  the  maximum  interest  rebate 
amount  (three  percent),  for  the  period 
1981  to  1985,  on  the  Article  54  loans 
outstanding  in  1991. 

Because  the  interest  rebates  given 
prior  to  1985  were  partially  financed 
through  Member  State  contributions,  a 
portion  of  those  interest  rebates  are 
countervailable.  Consistent  with  past 
cases,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  Germany 
{"Bismuth”)  (58  FR  6233,  January  27, 
1993),  we  have  not  countervailed  the 
portion  financed  by  the  ECSC’s 
operating  budget  b^use  those  funds 
are  obtained  from  company  levies.  To 
calculate  the  countervailable  portion  of 
the  rebates,  we  calculated  the  ratio 
between  the  contribution  from  Member 
States  and  the  ECSC’s  total  available 


funds  for  the  year,  and  then  multiplied 
this  ratio  by  the  rebate  amount 

Moreover,  because  companies  were 
aware  that  interest  rebates  would  be 
available  when  the  loans  were  taken 
out.  we  have  treated  these  interest  rate 
subsidies  as  reduced  interest  loans. 
Therefore,  in  calculating  the  benefits 
from  the  ECSC  Article  54  Loans  (see, 

21..  above),  we  reduced  the  interest  paid 
on  those  loans  by  the  amount  of  interest 
rebates.  The  estimated  subsidy 
calculated  for  that  promm  includes  all 
benefits  conferred  by  these  interest 
rebates. 

23.  European  Social  Fund  (ESF)  Grants 

The  ESF  promm  is  funded  fat>m  the 
EC  General  Budget,  the  revenues  for 
which  are  deriv^  from  customs  duties, 
agricultural  levies.  Member  State 
contributions,  etc.  The  ESF  is  one  part 
of  the  EC’s  Structural  Funds.  It  is 
primarily  responsible  for  two  out  of  the 
five  objectives  of  the  Structural  Funds. 
These  two  objectives  relate  to  combating 
long-term  imemployment  and 
facilitating  the  occupational  integration 
of  young  people. 

The  ESF  also  has  a  secondary  role  in 
implementing  projects  that  &11  under 
other  objectives.  Ihese  latter  objectives 
relate  to  promoting  the  development  of 
regions  whose  development  is  lagging 
behind,  assisting  regions  affected  bv 
industrial  decline,  and  promoting  tne 
development  of  rural  areas.  The  ESF 
does  not  provide  on-going  support;  each 
beneficiary  may  receive  vocational 
training  actions  and  subsidies  for 
recruitment  only  once.  According  to  the 
EC  response,  specific  projects  under  this 
program  benefit  individuals,  not 
coirmanies. 

ESF  grants  are  paid  to  the  Member 
State  governments,  which  proceed  to 
allocate  and  implement  the  funds  tmder 
the  Member  State’s  provisions,  be  it  on 
a  regional  or  local  level.  As  such,  the  EC 
delegates  to  the  Member  State  the  task 
of  managing  the  grant. 

We  verified  that  in  Italy  preference 
was  given  to  the  southern  region  of  the 
country'.  GOI  officials  stated  that  ’’first 
priority  was  to  employees  under  25 
residing  in  southern  Italy;  second 
priority  was  given  to  employees  under 
25  residing  in  central  northern  Italy;  and 
third  priority  was  given  to  employees 
over  25  in  southern  Italy.” 

Therefore,  because  the  Italian 
government  has  distributed  benefits  on 
a  regional  basis,  we  determine  the 
program  to  be  coimtervailable. 

As  BIA  for  ILVA,  we  used  the 
preliminary  determination  rate.  We 
adjusted  this  rate  to  account  for  the  new 
discount  interest  rate.  On  this  basis,  we 
determine  the  coimtry-wide  subsidy  rate 
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for  this  program  to  be  0.44  percent  ad 
vaJorem  for  cold-rolled  carbon  steel  flat 
prodxicts  and  cut-to-length  carbon  steel 
plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

24.  ECSC  Redeployment  Aid  (Article 
56(2)(b)) 

Under  Article  56(2)(b)  of  the 
European  Coal  and  Steel  Commimity 
(ECSC)  Treaty,  persons  employed  in  the 
coal  and  steel  industry  who  lose  their 
jobs  may  receive  assistance  for  social 
adjustment.  This  assistance  is  provided 
for  workers  affected  by  restructuring 
measures,  particularly  workers 
withdrawing  from  the  labor  market  into 
early  retirement  and  workers  forced  into 
imemployment.  The  ECSC  disburses 
assistance  under  this  program  on  the 
condition  that  the  affected  coimtry 
makes  an  equivalent  contribution. 
Payments  were  made  to  Italian  steel 
workers  under  Article  56(2)(b).  ILVA 
received  benefits  under  this  program. 

Since  the  ECSC  portion  of  payments 
imder  this  program  comes  from  its 
Operational  Budget,  we  determine  the 
portion  of  payments  provided  by  the 
ECSC,  i.e.,  50  percent,  to  be  not 
countervailable.  However,  with  respect 
to  the  matching  contributions  made  by 
the  GOI,  we  have  no  information 
regarding  the  obligations  that  ILVA  had 
towards  its  workers.  Therefore,  we  have 
assumed  as  BIA  that  the  entire  amount 
of  GOI  payments  relieved  ILVA  of 
obligations  it  would  otherwise  have 
had.  Therefore,  we  find  them  to  be 
countervailable. 

We  have  used  the  preliminary 
determination  rate  as  BIA.  On  this  basis, 
we  determine  the  coimtry-wide  subsidy 
rate  for  this  program  to  be  0.09  percent 
ad  valorem  for  cold-rolled  carbon  steel 
flat  products  and  cut-to-length  carbon 
steel  plate.  Falck’s  significantly  different 
subsidy  rate  is  0.00  percent  ad  valorem. 

B.  Programs  Determined  Not  to  be 
Countervailable 

We  determine  that  the  following 
programs  do  not  provide  subsidies  to 
manufacturers,  producers.'or  exporters 
in  Italy  of  certain  steel  products  under 
the  following  programs: 

1.  Investments  in  Energy  Conservation 
Uw  308/82 

Law  308  was  initiated  on  May  29, 
1982,  and  repealed  on  January  15, 1991. 
Law  308/82  provided  grants  to 
encourage  lower  energy  consumption 
and  the  use  of  renewable  energy 
sources.  Projects  are  evaluated  and 
approved  based  on  whether  a  20  percent 
energy  savings  will  be  realized. 

We  verified  that  Law  308  grants  are 
provided  to  the  following  wide  range  of 


indiistries:  (1)  Food;  (2)  paper;  (3) 
chemicals;  (4)  leather  tanning;  (5) 
distilleries;  (6)  pharmaceuticals;  (7) 
brickworks;  (8)  wood;  (9)  machine  tools; 
(10)  metallurgicals;  (11)  mining;  (12) 
petrochemicals;  (13)  iron  and  steel;  (14) 
district  heating;  (15)  the  service  sector; 
(16)  textiles;  and  (17)  glass,  as  well  as 
to  individual  households.  We  also 
verified  the  amount  of  grants  provided 
to  each  industrial  sector  since  1982. 

This  indicated  that  benefits  under  this 
program  are  widely  and  fairly  evenly 
distributed  throughout  the  sectors  with 
no  sector  receiving  a  disproportionate 
amotmt 

Because  Law  308/82  grants  are  not 
limited  to  a  specific  enterprise  or 
indiistry,  or  group  of  enterprises  or 
industries,  we  determine  them  to  be  not 
countervailable. 

2.  Transportation  Subsidies  Under  Law 
210 

Law  210  of  May  17, 1986,  provides 
that  the  National  Railway  Agency  may 
enter  into  reduced  rate  agreements  with 
its  clients  based  on  volume  and 
competition.  In  1991,  the  agency 
entered  into  1900  agreements. 

We  verified  that  companies  in  a  wide 
range  of  industries  entered  into  reduced 
rate  agreements.  We  also  verified  that  a 
majority  of  the  Agency’s  clients  enjoy 
reduced  rate  agreements  and  that  most 
of  the  tonnage  shipped  between  1988 
and  1992  was  pursuant  to  reduced  rate, 
agreements.  Additionally,  the  iron  and 
steel  industry’s  reduced  rates  were 
within  the  median  range  of  the  rates 
charged  other  industries. 

Because  Law  210  Transportation 
Subsidies  are  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  determine 
them  to  be  not  countervailable. 

C.  Programs  Determined  Not  to  be  Used 
We  verified  that  the  following 
programs  were  not  used  by 
manufactxirers,  producers,  or  exporters 
in  Italy  of  certain  steel  products: 

1.  Preferential  Export  Financing  under 
Uw  227/77 

2.  Rebate  of  Indirect  Taxes  under  Uw 
639 

3.  Riconversider 

4.  Research  and  Development  Aid  under 
Uw  46  of  1982 

5.  Closure  Pajpients  Under  Uw  706/85 

6.  European  Regional  Development 
Fund  (ERDF)  Loans 

7.  NCI  Loans 

8.  Certain  Falck  Debt  Outstanding 
During  the  Review  Year 

8.  Illic  Loan  Outstanding 

9.  EIB  Loans 

10.  ECSC  Article  56  Interest  Rebates 

11.  ECSC  Article  56  Conversion  Loans 
(Article  56(2)(a)) 


D.  Programs  Determined  Not  to  Exist 

We  verified  that  the  following 
programs  do  not  exist; 

1.  Transportation  Subsidies  under  Uw 
866 

2.  Other  ECSC  Programs  (ECSC 
Exchange  Risk  Guarantee  Program) 

Interested  Party  Comments 

The  following  are  country-specific 
comments  only.  All  other  issues  are 
either  addressed  in  the  sections  above, 
or  in  the  General  Issues  Appendix.  See, 
the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  Belgium  for  comments 
relating  to  European  Community 
programs. 

Comment  1 :  Petitioners  assert  that  the 
Department  must  use  the  highest  rate  in 
Italy  adjusted  upward  for  risk  premiums 
as  the  discount  rate  in  years  that  ILVA 
or  Falck  were  uncreditworthy.  They 
claim  that  the  GOI  did  not  provide  the 
highest  rate  available  in  Italy.  Rather,  it 
provided  the  average  cost  of  borrowing 
for  creditworthy  firms  in  Italy. 
Petitioners  contend  that  the  “top  rate’’ 
published  by  the  Italian  Banker’s 
Association  (ABI)  is  an  appropriate 
proxy  for  the  highest  rate  available  in 
Italy.  In  the  alternative,  petitioners 
assert  that  the  Department  should  use 
the  discount  rate  it  used  for 
uncreditworthy  companies  in  the 
preliminary  determination  as  BIA  for 
the  highest  rate  available  in  Italy. 

Petitioners  also  argue  that  the 
Department  should  use  the  discount 
rates  from  the  preliminary 
determination  as  benchmarks  for  Falck 
in  creditworthy  years,  since  Falck  did 
not  separately  report  its  subsidized  and 
unsubsidized  loans. 

Falck  contends  that,  since  it  was 
creditworthy  between  1977  and  1991, 
the  highest  interest  rate  available  would 
not  be  an  appropriate  discoimt  rate  for 
Falck.  Falck  contends  that  petitioners’ 
suggestion  that  the  Department  adopt 
the  “top  rate’’  published  by  the  ABI  as 
a  “proxy  for  the  highest  rate  available  in 
Italy’’  is  not  supported  by  substantial 
evidence  on  the  record.  Falck  asserts 
that  even  if  it  were  determined  to  be 
uncreditworthy,  the  ABI  rate  would  be 
inapplicable. 

DOC  Position:  We  have  used  the 
reference  rate  reported  by  the  Bank  of 
Italy  as  the  benchmark  interest  rate.  We 
were  unable  to  use  company-specific 
benchmark  interest  rates  because  the 
companies  did  not  break  out  their 
subsidized  loans  frtim  unsubsidized 
loans  in  reporting  their  actual  cost  for 
long-term,  fixed  rate  debt.  For  those 
years  where  we  have  determined  Falck 
and  ILVA  to  be  uncreditworthy,  we 
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added  to  this  interest  rate  an  amount 
equal  to  12  percent  of  the  prime  rate  in 
Itmy  to  derive  our  benchmark  interest 
rate.  See,  Final  Affirmative 
Countervailing  Duty  Determination: 

New  Steel  Rail,  Except  Light  Rail,  from 
Canada,  54  FR  31991  (August  3, 1989) 
and  §  355.44(b)(6)(iv)  of  the 
Department’s  ^posed  Rules. 

We  disagree  with  petitioners’ 
assertion  that  the  "top  rate’’  published 
by  the  ABI  is  an  appropriate  proxy  for 
the  highest  rate  available  in  Italy.  We 
verified  at  Italian  commercial  b^ks  that 
the  ABI  rate  is  a  short-term  rate  applied 
to  overdrafts,  and  that  it  is  never  used 
for  long-term  lending.  Based  on  these 
facts,  it  would  be  inappropriate  to  use 
the  ABI  rate  as  the  benchmark  interest 
rate  for  long-term  loans  even  if  the 
companies  are  determined  to  be 
xincreditworthy. 

Comment  2:  Petitioners  state  that  the 
Department  should  treat  the  interest 
relates  received  pursuant  to  Law  193/84 
as  grants,  regardless  of  whether  Falck 
knew  at  the  time  it  took  out  the  loan 
that  it  would  receive  the  rebate.  They 
assert  that  the  rebates  were  not  provided 
pursuant  to  a  below-market  rate  loan 
financing  program.  Petitioners  further 
assert  that  even  if  tlie  Department 
decides  to  treat  these  interest  grants  as 
below-market  loans,  it  does  not  have  the 
necessary  information  with  which  to 
calculate  a  benefit. 

Falck  asserts  that  interest  rebates 
provided  pursuant  to  Law  193  should  be 
treated  as  low  interest  loans  since  it 
knew  at  the  time  it  obtained  the  loans 
that  a  portion  of  the  interest  would  be 
rebated.  According  to  Falck,  petitioners 
wrongly  assert  that  the  Law  193/84 
interest  rebates  should  be  treated  as 
grants  merely  because  the  rebates  were 
not  tied  to  particular  loans.  Petitioners 
ignore  the  fact  that  borrowers,  knowing 
their  interest  obligations  would  be 
reduced  by  Law  193/84  interest  rebates, 
would  take  the  interest  reduction  into 
account  in  their  decision  to  undertake 
new  financing.  Since  tlie  Department 
verified  that  Falck  knew  at  the  time  that 
it  took  on  the  post-program  loans  that 
the  interest  would  be  reduced,  the 
Department  should  amortize  the  interest 
rebates  over  the  terms  of  the  loan  and 
treat  them  as  part  of  a  low  interest  loan. 

DOC  Position:  In  evaluating  how  to 
treat  interest  rebates,  we  have 
determined  it  appropriate  to  consider 
what  expectations  a  company  could 
reasonably  be  expected  to  have  at  the 
time  a  loan  is  taken  out.  When  a 
company  knows  in  advance  that  the 
government  is  Ukely  to  pay  or  rebate 
interest  on  a  loan,  the  company  will 
take  this  into  account  in  deciding 
whether  to  take  out  the  loan.  In  such  a 


case,  we  would  treat  the  rebate  as  a 
reduced  interest  loan.  However,  if  the 
government  decides  to  pay  or  rebate 
interest  on  a  loan  which  the  company 
took  out  not  knowing  there  would  be  a 
government  repayment  or  rebate,  then 
we  have  determined  that  it  is 
appropriate  to  model  the  repayment  or 
re^te  as  a  grant. 

We  verified  that  regarding  the  loans  it 
took  out  after  June  6, 1984,  Falck  knew 
at  the  time  it  took  out  the  loans  it  would 
receive  Law  193  interest  rebates  on 
them.  Contrary  to  petitioners’  claim,  we 
did  verify  the  details  of  these  loans  and 
interest  rebates,  and  have  used  this 
information  in  our  calculations.  As 
stated  above,  we  have  treated  Law  193 
interest  rebates  received  on  loans  taken 
out  prior  to  June  6, 1984,  as  grants.  After 
that  time,  they  were  treated  as  reduced 
interest  loans. 

Comment  3:  Respondents  urge  the 
Department  to  use  in  the  final 
determinations  the  actual  loan  proceeds 
and  repayment  data  for  Falck’s  Law  675 
loans.  They  argue  that  the  use  of  actual 
information  supplied  at  verification 
which  clarifies  or  corroborates 
previously  submitted  information,  and 
which  does  not  substantially  amend 
previously  submitted  data,  is  supported 
by  Department  practice  and  precedent. 
For  the  same  reasons,  respondents  argue 
the  actual  amoimts  of  the  interest 
contributions  as  verified  at  Falck  should 
be  used. 

DOC  Position:  Consistent  with 
Department  practice,  we  have  used  all 
verified  information  regarding  Falck’s 
Law  675  loans  and  interest 
contributions  in  our  calculations.  The 
clarifications  submitted  at  verification 
were  minor. 

Comment  4:  Falck  argues  that  since  it 
maintained  its  line  of  short-term  debt 
with  commercial  financial  institutions, 
and  because  vmprofitable  periods  were 
aberrations  witffin  the  review  period, 
the  Department  should  determine  that 
Falck  was  creditworthy  throughout  the 
entire  period  1977  throi^  1991. 

Petitioners  disagree.  Tney  state  that 
there  is  no  evidence  that  the 
vmprofitable  periods  were  aberrations 
and  that  it  is  irrelevant  that  Falck 
maintained  its  line  of  short-term  credit. 
They  maintain  that  since  Falck  was 
unprofitable  and  its  interest  coverage 
was  negative  from  1977  to  1979,  Falck 
was  imcreditworthy  durins  the  period. 

DOC  Position:  We  have  determined 
Fedck  to  be  uncreditw  orthy  during  the 
period  1977-1979.  In  determining  the 
creditworthiness  of  a  company,  the 
Department  normally  considers  the 
current  ratio,  quick  ratio,  times  interest 
earned  ratio,  debt  ratios,  and  profit 
margin.  While  we  also  consider  the 


extent  to  which  the  company  was  able 
to  obtain  long-term  financing  frtim 
private  sources,  the  Proposed 
Regulations  direct  us  to  consider  a 
firm’s  receipt  of  comparable  long-term 
commercial  loans  in  our  analvsis  of  its 
creditworthiness.  Moreover,  the  default 
risk  of  short-term  loans  is  minimal. 
Consequently,  the  receipt  of  short-term 
loans  from  private  sources  is  not 
indicative  of  the  creditworthiness  of  the 
borrower.  Therefore,  Falck’s 
maintenance  of  short-term  loans  from 
private  sources  is  irrelevant. 

We  examined  Falck’s  ratios  and 
financial  statements  at  verification,  and 
foimd  no  evidence  that  the  unprofitable 
periods  were  aberrational.  See 
creditworthy  section  of  notice  for  a 
complete  description  of  our 
determinations  regarding  ILVA  and 
Falck’s  creditworminess  and  the 
Memorandum  to  the  File  dated  June  21, 
1993. 

Comment  5:  Petitioners  contend  that 
the  Department  should  determine  based 
on  BIA  that  Law  155/81  grants  are  de 
facto  specific.  They  assert  that  Law  155/ 
81  grants  were  provided  at  the 
discretion  of  Cffl,  similar  to  Law  675/ 

77.  Additionally,  since  the  COI  did  not 
provide  the  sector-by-sector  distribution 
of  benefits  vmder  this  program,  the 
Department  should  determine  based  on 
BIA  that  the  GOI  limited  Law  155/81 
benefits  to  a  specified  group  of 
industries  and  provided  the  steel 
industry  with  a  disproportionate 
amount  of  benefits. 

DOC  Position:  Law  155/81  expired  in 
1982.  Therefore,  as  we  have  determined 
early  retirement  benefits  to  bo  recurriif^, 
there  could  be  no  benefits  from  this 
program  during  the  POL  For  this  reason, 
we  have  made  no  determination 
regarding  the  specificity  of  this  law. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 
accoimting  records,  and  examination  of 
original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
Commerce  Building. 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Italy  which 
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were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7. 1992,  the  date  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Roister. 
These  final  countervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5.  paragraph  3  of  the 
GATT  Subsidies  C^e,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Thoelbre,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6. 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7. 1992,  and  April  6. 1993. 

We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  rrC  issues  a  final  affirmative 
injury  determination,  and  will  require  a 
cash  deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  below. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 72.91 

Falck’s  Ad  Valorem  Rate — 3.71 
Certain  Cut-To-Lengtfa  Carbon  Steel  Plate 

Country-Wide  Ad  Valorem  Rate — 72.91 

Falck's  Ad  Valorem  Rate — 3.71 

FTC  Notification 

• 

In  accordance  with  section  705(c)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  informaticHi,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officers  to 


assess  countervailing  duties  on  entries 
of  certain  steel  products  from  Italy. 

Return  or  Destmctioii  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d)  and  19  CFR 
355.20(a)(4)). 

Dated:  June  21, 1993. 

JoMph  A.  Spatrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-15634  Filed  7-6-93;  8:45  am) 
Biumo  cooc  38ia-os-r 


(C-580-B18] 

Final  Affirmative  Countervailing  Duty 
Determinations  and  Final  Negative 
Critical  Circumstances 
Determinations:  Certain  Steel  Products 
From  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Kris 
Campbell  or  Jacqueline  Arrowsmith, 
Office  of  Antidumping  Compliance, 

U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4794. 

Final  Determinatioiis 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tarifi  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers,  , 
producers,  or  exporters  in  Korea  of 
certain  steel  products. 

For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determinations  (57  FR 
57761  (December  7, 1992)),  the 
following  events  have  occurred.  On 
Elecember  23, 1992,  we  issued  a  second 
supplemental  questionnaire,  the 
response  to  which  was  received  on 
January  19, 1993.  On  March  8, 1993,  we 
published  in  the  Federal  Register  a 
notice  postponing  the  final 


determinations  in  these  investigations 
in  accordance  with  the  postponement  of 
the  final  determinations  in  the 
companion  antidumping  duty 
investigations  (58  FR  12935).  On  March 

16. 1993,  we  published  the  preliminary 
negative  determinations  of  critical 
circumstances  (58  FR  14200).  We 
conducted  verification  in  Korea  from 
March  15, 1993  to  March  29, 1993.  On 
April  6, 1993,  we  discontinued 
suspension  of  liquidation  (see 
Suspension  of  Liquidation  section 
below).  Interested  pfuty  comments  were 
submitted  on  May  6. 1993  and  May  11. 
1993.  A  public  hearing  was  held  on  May 

13. 1993. 

In  calculating  the  estimated  net 
subsidies  for  these  determinations,  we 
have  taken  into  account; 

(1)  Respondents’  November  13, 1992 
related  party  responses  and  November 
20, 1992  corrections  submission,  neither 
of  which  was  considered  for  the 
preliminary  determinations; 

(2)  Various  minor  corrections 
submitted  by  respondents  since  the 
preliminary  determinations;  and 

(3)  Our  findings  at  verification.  See 
the  calculation  memo  for  further  details. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  flat-rolled  steel 
products,  constitute  the  following  four 
separate  “classes  or  kinds”  of 
merchandise,  as  found  in  Appendix  1  to 
this  notice;  (1)  Certain  hot-rolled  carbon 
steel  flat  products.  (2)  certain  cold- 
rolled  carbon  steel  flat  products,  (3) 
certain  corrosion-resistant  steel  flat 
products,  and  (4)  certain  cut-to-length 
carbon  steel  plate. 

Injury  Test 

Because  Korea  is  a  "country  under  the 
Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  certain  steel  products  from  Korea 
materially  injure,  or  threaten  material 
injury  to,  U.S.  industries.  On  August  21, 
1992,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Korea  of  the  subject  merchandise 
(57  FR  38064,  August  21. 1992). 

Respondents 

The  GOK  is  a  respondent  for  each 
class  or  kind  of  merdiandise  subject  to 
these  investigations.  The  following  is  a 
list  of  the  selected  respondent 
companies  for  each  class  or  kind  of 
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merchandise  subject  to  these 
investigations: 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products: 

Pohaiw  Iron  ft  Steel  Company  (POSCO) 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products: 

POSCO,  Union  Steel  Manu&cturlng  Co., 
and  Dongbu  Steel  Ltd. 

Certain  Corrosion-Resistant  Carbon  Steel 
Flat  Products: 

POSCO,  Union  and  Dongbu 
Certain  Cut-To-Length  Cairon  Steel  Plate: 

POSCO  and  Don^nik  Steel  Mill  Co. 

In  addition,  we  have  investigated 
whether  subsidies  were  provided  to  the 
following  trading  companies,  which 
sold  subject  mei^andise  dtuing  the 
POI,  and  related  producers  and  sellers 
of  the  subject  merchandise:  Daewoo 
Corporation,  Hyosiuig  Corporation, 
Hyundai  Corporation,  Keoyang 
Company,  Ltd.,  Samsung  Co.,  Ltd., 
Ssangyong  Corporation.  Dongbu 
Corporation,  Dongkuk  Industries, 
Suiikyong  Corporation.  Korea  Iron  ft 
Steel  Co.,  Ltd.,  Kytmg  Ahn  Industries 
Co.,  Ltd.,  Pohang  Coil  Center  Co.,  Ltd., 
Pohang  Coated  Steel  Co.,  Ltd.,  Pohang 
Steel  Industries  Co.,  Ltd. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification  and 
comments  by  interested  parties,  we 
determine  the  following. 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
coimtries,  were  not  only  case-specific, 
but  also  general  in  nature.  These 
included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  briefs 
and  the  covmtry-spedfic  briefs,  and  the 
Department’s  positions  on  each  are 
ad^ssed  in  the  General  Issues 
Appendix,  which  is  attached  to  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria,  which  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  subsides  (the  period  of 
investigation  (POI)),  is  calendar  year 
1991. 


Calculation  of  Country-Wide  Rate 

In  determining  the  benefits  received 
imder  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  for  each 
program.  This  rate  comprised  the  ad 
valorem  subsidy  received  by  each  firm 
weighted  by  each  firm’s  share  of 
exports,  separately  for  each  class  or  kind 
of  merchandise,  to  the  United  States. 

The  rates  for  all  programs  were  then 
summed  to  arrive  at  a  country-wide  rate 
for  each  class  or  kind  of  mer^andise. 

Pursuant  to  19  CFR  355.20(d),  for 
each  class  or  kind  of  mercdiandise,  we 
compared  the  total  ad  valorem  suteidy 
received  by  each  firm  to  the  cocmtry- 
wide  rate  tor  all  programs.  There  were 
no  cases  where  the  rate  for  a  particular 
company  was  significantly  difierent 
from  the  country-wide  rate. 

Equityworthiness 

Petitioners  have  alleged  that  POSCO 
was  unequityworthy  during  1978-80, 
and,  therefore,  that  equity  infusions 
received  during  those  years  were 
inconsistent  with  commercial 
considerations.  The  Department  has 
previously  ruled  that  POSCO  was 
uneciuityworthy  during  these  years.  See. 
Final  Affirmative  Coimtervailing-Duty 
Determination:  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Korea,  49  FR 
47284  (1984)  ("Flat  Products’’).  The 
respondents  have  not  challenged  this 
finding.  Accordingly,  we  will  adhere  to 
the  1984  determination  concerning  the 
unequityworthiness  of  POSCO  during 
these  years. 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Korea  of  certain  flat- 
rolled  steel  products  under  the 
following  programs: 

1.  Government  Equity  Infusions  in 
POSCO 

Petitioners  allege  that  in  1978  and 
1980  the  Government  of  Korea  provided 
equity  to  IHDSCO  on  terms  inconsistent 
with  commercial  considerations. 

Government  equity  infusions  bestow  a 
countervailable  l^nefit  when  they  occur 
on  terms  inconsistent  with  commercial 
considerations.  See.  §  355.44(e)  of  the 
Proposed  Regulations.  In  1984,  we 
determined  mat  POSCO  was 
unequityworthy,  i.e.,  not  a  reasonable 
commei^al  investment,  during  1978 
and  1980.  See,  Flat  Products  at  47286. 
Neither  roSCO  nor  the  Government  of 
Korea  contests  the  Department’s 
previous  determination.  Because  we 
determined  previously  that  POSCO  was 


unequityworthy  in  these  years  and 
because  there  is  no  new  information  to 
repudiate  this  determination,  we 
determine  that  POSCO  was 
imequityworthy  diiring  1978  and  1980. 
As  such,  we  determine  that  the  1978 
and  1980  equity  infusions  from  the 
Government  of  Korea,  through  the 
Ministry  of  Finance  (MOF)  and  the 
Korea  Development  Bank  (KDB),  bestow 
a  countervailable  benefit  on  POSCO. 

To  calculate  the  benefit,  we  used  the 
grant  methodolo^  described  in  the 
Equity  section  of  the  General  Issues 
Appendix.  As  the  discount  rate,  we 
used  the  three  year  corporate  bond  yield 
on  the  secondary  market,  as  stated 
the  "Loans  inconsistent  with 
commercial  considerations’’  program, 
below.  We  then  divided  the  l^efit 
attributable  to  the  POI  by  POSCO’s  total 
sales.  On  this  basis,  we  calculated 
estimated  net  ad  valorem  subsidies  of 
0.16  percent  for  certain  hot-rolled 
carbon  steel  products,  0.13  percent  for 
certain  cold-rolled  carbon  steel 
products.  0.10  percent  for  certain  carbon 
steel  cut-to-length  plate,  and  0.07 
percent  for  certain  corrosion-resistant 
carbon  steel  products. 

2.  Loans  Inconsistent  With  Commercial 
Considerations/Preferential  Access  to 
Foreign  Loans 

We  have  investigated  whether  the 
GOK  directs  commercial  banks  and/or 
other  Korean  lending  institutions  to 
extend  credit  to  the  steel  industry  at 
preferential  rates,  or  on  terms  or  in 
quantities  that  otherwise  demonstrate 
preferential  treatment  of  this  sector.  In 
our  preliminary  determinations,  we 
found  that: 

(1)  The  GOK  effectively  controls  the 
practices  of  lending  institutions  in 
Korea;  (2)  long-term  loans  were 
provided  to  the  steel  industry  on  a 
selective  basis;  and  (3)  the  selective 
provision  of  these  regulated  loans 
resulted  in  a  countervailable  benefit. 

See  Preliminary  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  l^oducts  from  Korea,  57 
FR  57761,  57764  (December  7, 1992). 
Information  submitted  for  the  record 
subsequent  to  the  preliminary 
determinations,  including  information 
obtained  at  verification,  supports  these 
findings. 

As  noted  in  the  preliminary 
determinations,  the  following 
institutions  play  a  significant  role  in  the 
extension  of  credit  in  the  Korean 
economy: 

a.  Bank  of  Korea 

The  BOK  performs  the  functions  of  a 
central  bank,  serving  as  issuer  of  bank 
notes  and  coins,  banker  to  the  banking 
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sector,  banker  to  the  government, 
controllw  of  the  money  supply,  and 
supervisor  of  banking  operations  under 
the  instructions  of  the  Monetary  Board, 
its  policy-making  organ.  The  Bank  has 
the  authority  to  set  maximum  interest 
rates  on  deposits  and  loans  of  banking 
institutions  and  to  control  the  volume  of 
bank  credit  directly  in  periods  of 
pronounced  monetary  expansion. 

b.  Development  Institutions 

Korea  Development  Bank.  The  KDB 
was  created  by  the  Korea  Development 
Bank  Act  in  1954  vrith  capital  wholly 
subscribed  by  the  government.  The 
original  purpose  was  to  finance 
industrid  and  agricultural  projects 
necessary  for  economic  rehabilitation. 
The  KDB  has  traditionally  supported  the 
development  of  export  industries  and  of 
heavy  and  chemical  industries, 
including  the  steel  industry.  Its  major 
financial  activities  are: 

(1)  Medium-  and  long-term  loans 
(more  than  one  year  maturity); 

(2)  Investment  in  the  form  of 
underwriting  of  corporate  bonds  end 
stock;  and 

(3)  Loan  payment  guarantees  to  help 
finance  industrial  projects. 

Export-Import  Bank  of  Korea.  The 
Export-Import  Bank  of  Korea  was 
created  in  1976  under  the  authority  of 
the  Export-Import  Bank  of  Korea  Act. 

The  Export-Import  Bank  finances 
exports  of  capital  goods,  provides 
technical  services  and  overseas 
investments,  and  extends  credit  to 
foreign  governments  and  others  for 
importing  goods  and  technical  ser\'ices 
from  Korea. 

c.  Commercial  Banks 

Commercial  banks  are  deposit-money 
banking  institutions  established  end 
operate  according  to  the  provisions  of 
the  General  Banking  Act  as  well  as  to 
orders,  instructions,  and  regulations 
issued  by  the  Monetary  Bo^  under  the 
Bank  of  Korea  Atit.  Significant 
commercial  banks  include  Cho  Hung 
Bank,  Commercial  Bank  of  Korea,  Korea 
First  Bank,  Hanil  Bank,  and  the  Bank  of 
Seoul  &  Trust  Co. 

d.  Specialized  Banks 

In  the  early  1960s  through  the  19B0s, 
the  COK  int^uced  ’’specialized 
banks"  to  facilitate  financial  support  for 
underdeveloped  or  strategically 
important  sectors,  including  the  Small  & 
M^um  Industry  Bank  (renamed  the 
Industrial  Bank  of  Korea  in  1987), 
Qtizens  National  Bank,  and  the  Korea 
Housing  Bank,  Specialized  banks,  like 
commercial  banks,  function  as  deposit 
money  banks. 


e.  Foreign  Banks 

Beginning  in  the  1960s,  foreign  banks 
were  allow^  to  open  branch  offices  in 
Korea.  As  of  June,  1990,  there  were  67 
foreign  bank  branches,  including  23 
U.S.,  14  Japanese,  7  Frendi,  and  5 
British  banks.  We  learned  at  verification 
that  although  regulations  for  foreign 
banlcs  operating  in  Korea  may  be 
different  from  ffiose  that  apply  to 
Korean  banks,  foreign  banks  are  still 
highly  regulated.  Sw  Memorandum  to 
File,  May  4, 1993,  at  2-3  ("Bankers 
Verification  Report”). 

f.  Nonbank  Financial  Institutions 

Nonbank  financial  institutions 
(NBFIs)  consist  of  savings  institutions 
including  the  trust  accounts  of  banking 
institutions,  mutual  savings  and  finance 
companies,  credit  unions,  mutual  credit 
facilities,  and  postal  savings;  investment 
companies  comprising  investment  and 
finance  companies  mid  merchant 
banking  corporations;  and  life  insurance 
companies.  Bank  of  Korea,  Financial 
System  in  Korea,  December  1990,  at  55. 
The  BOK  also  includes  development 
institutions,  discussed  above,  in  the 
NBFI  category. 

Government  Control  of  the  Korean 
Financial  System 

In  the  preliminary  determinations,  we 
found  that  the  GOK  uses  a  variety  of 
formal  tmd  informal  means  to  control 
the  lending  practices  of  government- 
owned  and  private  commercial  banks. 
Respondents  assert  that  government- 
owned  development  and  specialized 
banks,  as  well  as  the  nominally  private 
banks,  which  were  privatized  in  the 
early  1980s,  act  primarily  as  commercial 
banks  and  are  not  effectively  controlled 
by  the  GOK. 

We  disagree  with  respondents’  claim. 
Information  gathered  since  the 
preliminary  determinations  confirms 
that  the  GOK  effectively  controls  long¬ 
term  lending  practices  in  Korea. 

The  GOK  directly  controls  a  majority 
of  long-term  lending  in  Korea,  in  ffie 
form  of:  (1)  Government  provision  of 
long-term  fund  loans,  e.g..  National 
Investment  Fund  (NIF)  loans.  Petroleum 
Business  Fund  Loans,  etc.;  and  (2) 
financing  of  long-term  loans  through 
BOK  rediscoimts.  Data  published  by  the 
BOK  that  we  examined  at  verification 
indicate  that  over  half  of  the  long-term 
loans  made  by  commercial  banks  were 
ultimately  sourced  either  through 
government  funds  or  through 
government  rediscoimts.  See  GOK 
Verification  Report  at  10.  In  these  cases, 
the  commercial  bank  acts  only  as  an 
intermediary  between  the  customer  and 
the  GOK. 


Information  on  the  record  indicates 
that  the  GOK  also  controls  the  Korean 
financial  system  through  several  other 
means: 

(1)  Control  of  lending  practices 
pursuant  to  the  authority  granted  to  the 
GOK  under  the  General  Bank  Act; 

(2)  TTie  appointment  of  banking 
officials; 

(3)  Informal  intervention  in  the 
allocation  of  loans;  and 

(4)  The  strict  regulation  of  interest 
rates. 

1.  Control  of  Long-Term  Lending 
Pursuant  to  the  ^neral  Bank  Act 

The  General  Bank  Act,  which, 
according  to  documents  supplied  in  the 
GOK  response  was  last  amended  on 
December  31, 1991,  and  which  applies 
to  "all  banking  institutions  operating  in 
the  Republic  of  Korea,”  provides  the 
GOK’s  Monetary  Board  with  extensive 
authority  over  the  allocation  of  credit, 
including  the  authority  to  disapprove  all 
loans  above  a  specified  amount,  and  the 
ability  to  “fix  and  restrict  a  total  amount 
of  loans  or  guarantee  or  acceptance  of 
obligations”  with  respect  to  a  particular 
business  group. 

Respondents  contend  that  GOK 
controls,  as  listed  in  the  General  Bank 
Act,  are  no  more  extensive  than  controls 
that  are  commonly  used  by  other 
governments.  However,  independent 
reports  published  by  international 
organizations  suggest  otherwise.  The 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  states  that 
"Control  by  the  [Ministry  of  Finance] 
goes  beyond  the  mere  monitoring  and 
supervisory  functions  usually  exercised 
by  official  bodies  and  has  included 
allocation  of  financial  resources  and 
setting  of  interest  rates."  OECD, 

Financial  Market  Trends,  number  47, 
October  1990,  at  21. 

An  independent  report  by  the  World 
Bank  also  confirms  the  role  of  the  GOK 
in  the  allocation  of  credit.  The  report 
states: 

The  promotion  of  the  (heavy  and  chemical 
industries]  sector  was  supported  by  a  broad 
range  of  policy  instruments,  including  import 
protection  and  fiscal  preferences.  But  the 
intervention  which  mattered  most,  and  had 
the  greatest  impact  on  industrial  incentives 
and  structure,  was  the  allocation  of  credit 
Government  relied  heavily  on  its  control  of 
the  entire  credit  system  and  provided 
“strategic”  industries  (Heferential  access  at 
substantially  subsidize  rates. 

VVorld  Bank,  Korea:  Managing  the 
Industrial  Transition,  1988,  at  39. 

Although  this  report  later  states  that 
the  GOK  began  to  liberalize  the  financial 
system  in  the  1980s.  it  observes  that 
"  *  *  *  large  borrowers  probably 
continue  to  have  wider  borrowing 
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options,  despite  their  hi^ 
indebtedness,  because  the  banks,  and  by 
extension  the  Government,  became  risk- 
sharing  partners  in  the  course  of  the 
19708  and  have  yet  to  extricate 
themselves,’*  and  further,  *****  there 
are  lingering  effects  of  the  distorted 
system  of  industrial  finance  that 
characterized  much  of  the  1970s.”  Id.  at 
54. 

We  disagree  with  respondents’  claim 
that  the  citation  to  the  regulatory 
controls  listed  in  the  General  Bank  Act 
is  the  “cornerstone”  to  the  Department’s 
finding  that  the  GOK  effectively  controls 
long-term  lending  institutions  in  Korea. 
Althou^  these  statutory  provisions 
strongly  support  a  finding  of 
government  control,  they  are  not  the 
sole,  or  even  primary,  basis  upon  which 
we  make  this  determination.  Other 
means  of  control  are  described  below. 

2.  Appointment  of  Banking  Officials 

At  verification.  BOK  officials  stated 
that  prior  to  1962,  Chapter  10.  Article  39 
of  the  General  Banking  Act  allowed  the 
government  to  appoint  and  dismiss 
banking  officials.  This  law  was 
amend^  in  1962  to  eliminate  this 
authority  except  in  cases  where 
“remarkable  injury"  had  been  caused  by 
the  official.  See  GOK  verification  report 
at  8.  Respondents  cite  this  amendment 
in  support  of  their  contention  that, 
except  in  extraordinary  circumstances, 
the  (X)K  no  longer  has  the  ability  to 
control  the  selection  of  banking  officials 
at  private  commercial  banks. 

However,  the  Korea  Development 
Institute,  which  is  administered  and 
financed  by  the  GOK.  reported  in  1992 
that,  notwithstanding  the  COK’s 
assertions  to  the  contrary,  the  GOK  still 
regularly  engages  in  the  "selection  of 
bmd.  president”  Korea  Development 
Institute.  “Liberalization  of  Korean 
Financial  Market,”  May  1992,  at  47.  In 
addition,  the  majority  of  interviews  that 
we  conducted  at  verification,  including 
interviews  with  BOK  and  MOF  officials, 
demonstrated  that  the  government 
continues  routinely  to  select,  or 
influence  the  selection  of,  bank  officials 
at  commercial  banks.  See  GOK 
Verification  Report  at  16;  see  also 
Bankers  Verification  Report,  May  4, 
1993,  at  1-2  (“all  of  the  bankers  said 
that  either  the  MOF  or  the  Blue  House 
(the  President’s  residence]  exerts 
substantial  influence  over  the  selection 
of  commercial  bank  presidents”). 
Therefore,  despite  the  change  in  law.  we 
conclude  that  in  practice  both  the 
ability  and  the  proclivity  of  the  GOK  to 
intervene  in  the  selection  of  commercial 
bank  officials  has  not  dianged. 


3.  Informal  Control  Over  Loan 
Allocation 

MOF  officials,  as  well  as 
representatives  of  private  banks  and 
nonbank  financial  institutions,  agreed  at 
verification  that  the  GOK  exercises 
influence  over  lending  practices  of 
commercial  banks  through  what  the 
MOF  refers  to  as  “moral  suasion.”  All 
of  the  officials  of  private  banks  that  we 
interviewed  said  that  these  practices 
reflect  the  reality  of  “a  substantial 
amount  of  control  by  the  GOK  over  the 
commercial  banks  in  Korea.”  Bankers 
Verification  Report  at  1. 

Informal  influence  by  the  GOK  over 
lending  institutions  in  Korea  extends  to 
the  allocation  of  loans  to  various  sectors 
within  the  Korean  economy.  One  of  the 
methods  used  by  the  BOK  to  influence 
lending  is  the  policy  of  granting 
preferential  rediscounts  (central  bank 
funding  of  commercial  loans)  on 
specified  loans.  For  example,  specific 
regulations  provided  preferential 
rediscounts  for  heavy  and  chemical 
industries  before  1983.  Currently, 
specific  regulations  provide  for 
preferentid  rediscounts  to  small  and 
medium  industries.  Apart  from  formal 
regulations,  the  rediscounting 
mechanism  can  be  used  on  an  informal 
basis  to  allocate  funds  to  specific 
sectors.  The  GOK  informed  us  that 
preferential  rediscounts  are  used  to 
encourage  lending  to  the  manufacturing 
sector,  even  thou^  no  law  or  regulation 
provides  for  this  preference.  GOK 
Verification  Report  at  11. 

4.  Strict  Control  of  Interest  Rates 

The  evidence  on  the  record  also 
indicates  that  the  GOK  has  determined 
the  allowable  interest  rates  on  long-term 
lending  by  all  commercial  lending 
institutions  for  virtually  the  entire 
period  during  which  the  outstanding 
loans  in  question  were  received.  This 
control  has  been  in  the  fcnm  of  both 
strict  interest  rate  equalization,  e.g.  tiie 
10-10.5  rate  applicable  to  all  loans  that 
was  in  place  ^m  1982-1988,  or 
through  what  the  BOK  calls  “window 
guidance.”  i.e.,  allowing  interest  rates  to 
fluctuate  within  a  narrow  band  of  one 
or  two  percentage  points.  In  both  cases, 
ceilings  were  placed  on  long-term  loan 
intmest  rates,  partially  in  o^er  to 
control  excessive  inflation.  Interest  rate 
ceilings  on  domestic  foreign  currency 
loans  were  also  maintained  until  1988, 
and  were  primarily  sourced  through 
government  funds  (known  as  the  special 
foreign  currency  frmd)  from  1986-1989. 
GOK  Verification  Report  at  14. 

*010  GOK  original^  maintained  that 
interest  rates  were  liberalized  in 
December.  1988.  However,  at 


verification  the  BOK  and  MOF  both 
acknowledged  that  this  Uberalization 
was  judged  to  be  a  failure  and  that 
interest  rate  ceilings  were  reinstated 
months  after  this  attempt  at  reform. 

The  corporate  bond  market  is 
controlled  in  a  similar  fashion.  Interest 
rates  on  primary  issues  of  corporate 
bonds  were  controlled  for  virtually  the 
entire  period  that  we  are  investigating; 
the  first  stage  of  interest  rate 
liberabzaticm  of  corporate  bond  rates 
did  not  begin  until  November,  1991. 

BOK  1991  Annual  Report  at  18.  Interest 
rates  on  corporate  bonds  are  further 
depressed  by  government  issues  of 
monetary  stabilization  bonds  (MSBs) 
with  below-market  interest  rates,  which 
ara  sold  mainly  to  fincmcial  institutions 
by  coercion.  Sang-Woo  Nam,  Korea’s 
Financial  Reform  Since  the  Early  1980s. 
Korea  Development  Institute,  March 
1992.  The  Klffi's  practice  of  selling 
below-market  KXffi  bonds  in  return  for 
KDB  loans  (discussed  in  GOK 
Verification  Report  at  20)  has  the  same 
effect. 

Respondents  do  not  deny  that  the 
GOK  extensively  regulates  long-term 
interest  rates;  rather,  they  contend  that 
government  regulation  of  interest  rates 
is: 

(1)  A  common  practice  in  all 
countries,  and 

(2)  Irrelevant  to  a  countervailing  duty 
investigation  unless  the  regulation 
provides  a  preference  to  specific  groups 
or  industries. 

With  respect  to  the  first  argument,  we 
agree  that  virtually  all  governments 
maintain  some  minimal  form  of  control 
over  allowable  interest  rates,  for 
example,  by  setting  discoimt  rates, 
through  open  market  operations,  and  by 
limiting  allowable  rates  under  usury 
laws.  However,  the  control  by  the  GOK 
over  interest  rates  in  Korea  is  different 
than  that  exerted  by  most  governments. 
For  example,  the  Federal  Reserve  in  the 
United  States  influences  bank  lending 
rates  by  raising  and  lowering  the 
discount  rate  (the  rate  charged  to 
member  banks)  or  by  changing  reserve 
requirements.  These  policies  affect  the 
cost  of  funds  to  banks.  The  cost  of  funds 
to  consumers,  or  bank  lending  rates, 
find  their  own  level — ^the  market- 
clearing  rate — given  the  cost  of  funds  to 
banks.  By  contrast,  in  Korea,  the  GOK 
regulates  the  bank  lending  rates  directly 
without  regard  to  the  cost  of  funds  to 
banks.  At  a  controlled  interest  rate 
below  market  levels,  banks  are  not 
willing  to  supply  sufficient  funds,  and 
excess  demand  is  created. 

Given  the  excess  demand  for  long¬ 
term  funds  at  the  regulated  rates  in 
Korea,  i.e.,  interest  rates  will 
immediately  increase  if  the  government- 
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imposed  ceilings  were  lifted.  This  was 
demonstrated  when  interest  rates 
immediately  rose  during  the  short 
period  of  liberalization  in  1988  to  a 
level  higher  than  that  allowed  under 
subsequent  window  guidance. 

Concerning  the  argument  that 
government  regulation  is  irrelevant 
absent  selectivity,  we  note  that  the 
question  of  government  control  is  a 
separate  issue  from  the  question  of 
whether  any  benefits  resulting  from  this 
control  have  been  selectively  provided 
to  the  steel  industry.  The  selectivity 
issue  is  addressed  below. 

Finally,  petitioners  have  placed  on 
the  record  a  considerable  body  of 
evidence  suggesting  that  the  tendency  in 
Korea  toward  control  by  the  GOK  over 
commercial  banks  is  continuing.  The 
current  head  of  the  Bank  of  Korea.  Mr. 
Cho  Soon,  noted  in  1991  that  the  Korean 
financial  system  remains  the  area  where 
what  he  refers  to  as  Korea’s  "rigged 
price  system"  remains  most  evident. 
Department  of  Treasury  Memorandum, 
April  1, 1991,  at  1.  Numerous  business 
journals  have  reported  on  this  topic.  For 
example,  in  April.  1992,  The  Economist 
stateo,  "Officials  at  the  all  powerful 
finance  ministry  tell  bankers  to  whom 
they  should  lend  money.  As  a  result  big 
and  politically  favored  companies  get 
their  loans  at  regulated  rates."  The 
Economist,  April  4, 1992,  at  100. 

The  weight  of  the  evidence 
accordingly  leads  us  to  conclude  that 
the  GOK  controls  the  long-term  lending 
institutions  in  Korea.  This  finding  of 
government  control  is  sufficient  to 
establish  a  government  program, 
defined  as  “any  government  act  or 
practice"  in  §  355. 2(r)  of  our  regulations, 
concerning  long-term  lending  in  Korea. 

It  also  constitutes  “government  action” 
for  the  purposes  of  §  771(5)(A)(ii)  of  the 
Act  (requiring  domestic  subsidies  to  be 
“provided  or  required  by  government 
action").  Respondents  argue  to  the 
contrary  that  we  must  find  a  specific 
government  policy  to  provide  or  require 
the  alleged  benefits  as  a  prerequisite  to 
a  sp>ecificity  analysis.  Respondents  cite 
Cold-Rolled  Steel  Flat  Products  from 
Korea  for  the  proposition  that  a 
government  action  “which  does  not 
target  benefits  or  otherwise  effectively 
predetermine  the  provision  of  benefits 
to  an  industry  or  limited  group  of 
industries  is  not  a  subsidy."  49  FR 
36538,  36545  (September  18. 1984). 
Respondents  argue,  for  example,  that 
KDB  loans  made  firom  the  KDB’s  own 
funds,  as  opposed  to  KDB  loans  sourced 
from  government  programs  such  as  the 
NIF,  should  not  be  considered  to  be 
directed  by  the  GOK. 

We  disagree  with  respondents 
concerning  the  elements  that  are 


necessary  in  order  to  determine  the 
existence  of  a  government  program.  The 
regulations  do  not  require  a  finding  of 
a  “purposeful  government  action”  as  a 
prerequisite  to  conducting  a  specificity 
analysis.  See,  Final  Afiirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada.  57  FR  22570,  22580-22581 
(May  28, 1992)  (neither  “purposeful 
government  action"  nor  government 
“targeting"  is  necessary  in  order  to 
establish  a  government  act  or  practice). 
To  do  so  would  be  effectively  to  read  a 
de  jure  requirement  into  the  analysis  of 
whether  there  is  a  government  program, 
which  would  vitiate  the  purpose  of  the 
1988  “Special  rule”  (the  de  facto  test), 
discussed  in  the  Selectivity  section 
below. 

Having  determined  that  GOK  control 
of  long-term  lending  in  Korea 
constitutes  a  government  act  or  practice, 
we  turn  to  the  issue  of  whether  this 
control  provided  selective  benefits  to 
respondents. 

Selectivity  of  Loans  Provided  To  the 
Steel  Industry 

The  period  during  which  long-term 
loans  outstanding  during  the  POl  were 
received  by  respondents  is  1977-1991. 
Accordingly,  we  must  examine  long¬ 
term  lending  patterns  in  this  period  in 
order  to  determine  whether  respondents 
have  selectively  benefitted  from  the 
GOK’s  control  of  the  Korean  financial 
system. 

Initially,  we  note  that  respondents 
acknowledge  that  all  export  industry 
facility  leans  (EIFLs),  as  well  as  the 
KDB’s  special  facility  loans  (SFLs),  were 
contingent  upon  export,  and  are 
therefore  export  subsidies  to  the  extent 
they  are  provided  at  preferential  rates. 

At  venfication,  ofncials  ftt)m  the 
BOK,  MOF,  and  KDB  stated  that  the 
steel  industry  was  one  of  the  major 
beneficiaries  of  the  GOK’s  Heavy  and 
Chemical  Industry  (HCI)  promotion 
program.  The  policy  behind  this 
program  was  to  develop  certain  priority 
sectors,  using  government-funded  and 
directed  financial  assistance  as  a 
primary  form  of  support.  GOK  officials 
noted  that  the  steel  industry  was  a 
favored  industry  under  HCI  and  was 
specifically  listed  as  a  priority  industry 
in  government  lending  guidelines,  such 
as  those  of  the  KDB  and  NIF,  until  the 
early  1980s. 

Respondents  maintain,  however,  that 
any  financial  preferences  for  the  steel 
industry,  with  the  exception  of  certain 
export  incentives  such  as  export 
industry  facility  loans,  were  terminated 
by  1985.  In  support  of  this  contention, 
respondents  reference  changes  in  the 
above-noted  lending  guidelines  that 


eliminated  de  jure  preferences  to  the 
steel  industry.  For  instance,  the  KDB 
Act,  Section  1,  Article  18(1),  which 
specifically  lists  the  iron  and  steel 
industry  as  an  industry  to  which  the 
KDB  will  lend  when  funds  are  not 
readily  available  elsewhere,  was 
amended  by  adding  Article  18(2),  which 
provides  that  industries  “other  than 
those  prescribed  in  Subparagraph  1" 
may  borrow  from  the  KDB.  The  KDB 
business  plan  was  also  changed  so  that 
the  iron  and  steel  industry  was  not 
specifically  named  as  a  priority 
industry.  Similarly,  the  NIF  lending 
guidelines  were  changed  in  1984  so  that 
industries,  including  iron  and  steel,  that 
formerly  were  specifically  listed  in  the 
NIF  guidelines  were  not  able  to  receive 
funds  due  solely  to  their  status  as 
priority  industries,  but  instead  received 
NIF  loans  on  the  basis  of  their  need  for 
purchases  of  domestically  produced 
machinery. 

In  determining  whether  an  industry 
has  selectively  received  benefits  from  a 
government  act  or  practice,  we  are 
obligated  to  investigate  both  de  jure  and 
de  facto  evidence  of  preferential 
treatment.  Section  771(5)(B)  of  the  Act, 
which  codified  the  de  facto  test,  states 
in  relevant  part: 

*  •  *  the  administering  authority,  in  each 
investigation,  shall  determine  whether  the 
bounty,  grant,  or  subsidy  in  law  or  in  fact  is 
provided  to  a  specific  enterprise  or  industry, 
or  group  of  enterprises  or  industries. 

Nominal  general  availability,  under  the  terms 
of  the  law,  regulation,  program  or  rule 
establishing  a  bounty,  grant,  or  subsidy,  of 
the  benefits  thereunder  is  not  a  basis  for 
determining  that  the  bounty,  grant,  or 
subsidy  is  not,  or  has  not  been,  in  fact 
provided  to  a  specific  enterprise  or  industry, 
or  group  thereof. 

19  U.S.C.  1677(5)(B). 

Accordingly,  we  must  determine 
whether,  despite  the  removal  of  certain 
de  jure  preferences  provided  to  the  steel 
industry,  there  has  been  a  de  facto 
change  in  the  patterns  of  lending  to  this 
industry  from  the  time  of  the  HCI  drive, 
which  GOK  officials  acknowledged  was 
a  period  during  which  the  GOK  actively 
favored  the  steel  industry  as  a  priority 
industry  through  the  provision  of 
subsidized  long-term  financing. 

Section  355.43(b)(2)  of  the 
Department’s  regulations  directs  us, 
when  investigating  whether  a 
government  act  or  practice  provides  de 
facto  selective  benefits  to  respondents, 
to  consider: 

(1)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  the  program; 

(2)  Whether  there  are  dominant  users 
of  a  pro^am; 

(3)  Whether  certain  enterprises, 
industries,  or  group  thereof  received 
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disproportionately  lar^  benefits  under 
a  pro^ra;  and 

(4)  The  extent  to  which  the 
government  exercises  discretion  in 
conferring  benefits  under  a  program. 

The  facts  in  this  case  do  not  snow  that 
the  program  has  been  selectively  limited 
to  a  small  number  of  users:  likewise, 
there  is  no  dominant  user  of  the 
program.  However,  if  the  lending 
patterns  to  the  steel  industry  have  not 
changed  since  the  HQ  drive,  i.e.,  if  the 
GOK  continued  to  target  the  steel 
industry  for  govemment-oontrolled 
long-term  loans  during  the  POL  a 
finding  of  de  facto  specificity  may  be 
made,  if  the  steel  industry  receives  a 
disproportionate  share  of  the  benefits. 

An  appropriate  test  for  measuring 
whether  the  Korean  steel  industry  has 
continued  to  receive  a  disproportionate 
share  of  the  benefits  from  government 
controlled  long-term  loans  is  to  compare 
the  share  of  long-term  loans  held  by  the 
steel  industry  over  the  relevant  time 
period  (1977-1991)  with  the  share  of 
gross  domestic  product  (GOP)  accounted 
for  by  this  industry.  As  petitioners  note, 
the  volume  or  proportion  of  loans 
received  by  the  steel  industry,  must  be 
compared  with  some  objective 
benchmark  in  order  to  determine 
disproportionality. 

In  this  case,  comparing  the  steel 
industry’s  share  of  long-term  loans  with 
its  share  of  GDP  is  an  appropriate 
measure  of  disproportionality.  The 
program  under  investigation, 
government  controlled  long-term 
lending  in  Korea,  is  a  "nationwide 
program,”  i.e.,  a  program  in  which 
virtually  every  segment  of  the  economy 
in  the  market  naturally  participates  to 
some  extent.  Accordingly,  given  the 
broad,  nationwide  nature  of  this 
program,  share  of  GDP  is  an  appropriate 
point  of  comparison  because  it  is  a 
reasonable  and  objective  nationwide 
measure  of  the  expected  share  of 
restricted  credit,  all  else  being  equal. 

The  share  of  benefits  to  share  of  gross 
domestic  product  test  was  used  in  the 
1984  steel  investigations,  and  in  the 
preliminary  determinations  in  this  case. 
In  1984,  the  Department  found  that 
medium-  and  long-term  loans  were  not 
provided  to  the  iron  and  steel  industry 
on  a  selective  basis.  See,  Final 
Affirmative  Countervailing  Duty 
Determination:  Cold-Rolled  Carbon 
Steel  Flat  Produces  From  Korea;  and 
Final  Negative  Countervailing  Duty 
Determination;  Carbon  Steel  Structural 
Shapes  From  Korea,  49  FR  47284,  47289 
(1984)  F’Steel  Products*^.  In  that 
investigation,  we  compared  the  ^are  of 
loans  received  by  the  basic  metals  sector 
(of  which  respondents  state  the  iron  and 
steel  industry  is  the  predominant  group) 


with  the  share  of  GNP  accounted  for  by 
this  sector.  We  determined  that,  "over 
the  last  15  years,  the  steel  industry  has 
accounted  for  approximately  6  to  13 
percent  of  (OIP.  During  the  same  period 
the  basic  metals  sector  •  *  *  received  5 
to  8  percent  of  medium-  and  long-term 
loans,"  {Id.)  and  that  therefore  the  iron 
and  steel  industry  did  not  receive  a 
disproportionate  amount  of  loans. 

In  the  current  investigations 
petitioners  and  respondents  agree  that 
our  disproportionality  test  in  1984 
significantly  overestimated  the 
percentage  of  GNP/GDP  comprised  by 
the  steel  industry.  The  (X)K  has  also 
supplied  figures  that  demonstrate  that 
this  industry  has  received  a  volume  of 
loans  over  the  last  15  years  that  in 
percentage  terms  has  consistently 
remained  two  to  four  times  higher  than 
the  share  accounted  for  by  iron  and  steel 
in  the  country’s  GDP. 

Respondents  acknowledge  that, 
despite  the  removal  of  the  majority  of 
the  de  jure  lending  preferences  to  the 
steel  industry  in  the  early  1980s,  the 
pattern  of  long-term  len^g  to  the  steel 
industry  remains  largely  unchanged. 

See  Respondent  Case  Brief,  May  6, 1993, 
at  26-27.  In  facL  while  the  basic  metals 
industry’s  share  of  GDP  has  remained 
relatively  constant  at  approximately  2- 
2.5  percent  since  the  early  to  mid-1980s, 
the  industry’s  share  of  long-term  loans 
has  actually  risen  slightly  since  the  de 
jure  preferences  were  terminated  at  this 
time.  This  trend  is  characteristic  of  both 
long-term  Korean  won  loans  and 
domestic  foreign  currency  loans  (i.e., 
foreign  loans  received  firom  banks  in 
Korea,  which  the  GOK  has  controlled 
during  the  relevant  period  through 
regulated  interest  rates  and  ceilings  on 
lending  amounts). 

It  is  esp>ecially  true  concerning  the 
largest  source  of  long-term  lending  in 
the  country,  the  Korea  Development 
Bank,  llie  basic  metals  industry’s  share 
of  long-term  (equipment)  loans  from  the 
KDB  more  than  doubled  from  the  date 
of  the  termination  of  de  jure  key 
industry  targeting  (via  the  above-noted 
change  in  the  KDB  business  plan  in 
1985)  to  the  POL  In  1991  alone,  this 
industry  received  over  20  percent  of 
new  KDB  loans  to  the  manufacturing 
sector. 

We  note  that  Article  18(1),  which 
specifically  lists  the  iron  and  steel 
industry  as  a  priority  industry,  is  still 
included  in  the  KDB  Act.  We  were  told 
by  the  KDB  at  verification  that,  at  least 
until  the  1985  change  in  the  ld3B 
business  plan,  industries  specifically 
named  in  Article  18(1)  received 
preferential  access  to  KDB  fimds, 
despite  the  addition  of  Article  18(2), 
which  nominally  allows  all  other 


industries  access  to  KDB  loans.  In 
addition,  at  verification  we  found  that 
the  interest  rate  on  KDB  loans  to  POSCO 
was  not  always  in  accordaitce  with  the 
KDB’s  lending  guid^nes,  and  that 
POSCO  had  received  KDB  funds  at  a 
lower  interest  rate  than  its  KDB  credit 
rating  would  justify. 

Respondents  contend  that  the  share  of 
GDP  test  does  not  take  into  account  the 
fact  that  certain  industries  consume 
more  fixed  capital  per  unit  of  output 
and  also  have  higher  levels  of 
investment,  and  will  therefore  require 
more  loans.  Respondents  compare  the 
iron  and  steel  industry,  which  they 
assert  consumes  a  hi^  amount  of  fixed 
capital  relative  to  other  industries  and  is 
therefore  a  “capital-intensive”  industry, 
with  the  textiles  industry,  which  they 
maintain  is  not  a  capital-intensive 
industry. 

As  noted  in  the  preliminary 
determinations,  we  used  the  data 
supplied  by  respondents,  which  were 
taken  from  various  Bank  of  Korea 
Economic  Statistk:s  Yearbooks  from 
1976-1991,  to  confirm  that  the  iron  and 
steel  industry  consumes  more  fixed 
capital  relative  to  its  ^are  of  GDP  than 
the  textiles  industry,  and  may  therefore 
be  considered  more  capital-intensive. 
We  also  analyzed 'Certain  industries, 
such  as  electricity,  gas  and  water,  that 
are  more  capital-intensive  than  the  iron 
and  steel  industry  according  to  the 
statistics  provided  by  the  GOK.  We  then 
compared  the  percentage  of  loans 
received  by  each  industry  to  its  share  of 
GDP. 

Following  the  argument  advanced  by 
the  CJOK  and  respondents,  we  would 
expect  to  find  a  positive  correlation 
between  the  capital-intensity  of  an 
industry  and  the  amount  of  loans 
received  by  that  industry.  For  instance, 
we  would  expect  the  textiles  industry  to 
receive  a  smaller  percentage  of  loans  in 
proportion  to  its  share  of  GDP  than  the 
iron  and  steel  industry.  However,  the 
data  supplied  by  the  GOK  failed  to 
demonstrate  conclusively  this 
correlation  between  the  relative  capital- 
intensity  of  an  industry  and  the  amount 
of  loans  it  received  relative  to  its  share 
of  GDP,  Although  certain  capital- 
intensive  industries  received  a  higher 
proportion  of  loans  relative  to  their 
share  of  GDP,  certain  other  industries 
that  were  more  capital-intensive  than 
the  iron  and  steel  industry  received  a 
smaller  proportion  of  loans  to  GDP  and 
vice-versa. 

Respondents  further  argue  that  the 
fact  that  the  steel  industry  raises  a  large 
portion  of  its  funds  internally  (e.g., 
through  paid-in  capital  and  retained 
earnings)  relative  to  other  Korean 
companies  suggests  that  the  (XHC  is  not 
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directing  credit  to  this  industry.  While 
this  argument  may  indicate  that  the 
steel  industry  is  unusually  profitable,  it 
does  not  affect  our  analysis  of  whether 
the  funds  are  selectively  provided  to  the 
steel  industry  and  whether  they  bestow 
a  countervailable  benefit.  If  the  steel 
industry  were  less  profitable,  it  arguably 
would  have  receive  even  more  loans 
relative  to  its  share  of  GDP. 

Finally,  respondents  object  to  our 
position  in  the  preliminary 
determinations  that  the  fact  that  the 
steel  industry  did  not  have  any  long¬ 
term  loans  outstanding  during  the  POI 
horn  NBFIs  is  further  evidence  of 
government  direction  of  regulated  long¬ 
term  credit.  As  noted  in  the  preliminary 
determinations,  NBFIs  are  somewhat 
less  regulated  than  deposit-money 
banks,  and  the  interest  rates  charged  on 
NBFl  loans  are  correspondingly  higher. 

Respondents  state  tnat  NBFI  loans  are 
not  relevant  to  our  investigation  of  long¬ 
term  lending  practices  in  Korea  because 
NBFIs  are  not  viable  sources  of  long¬ 
term  financing.  At  verification,  we 
foimd  conflicting  information 
concerning  the  feasibility  of  financing 
on  a  long-term  "rollover”  basis  with 
NBFI  funds.  The  MOF  said  that  this  was 
not  an  alternative  to  borrowing  on  a 
long-term  basis  (see  GOK  Verification 
Report  at  15),  but  information  from  our 
meetings  with  independent  bankers 
suggested  otherwise  (see  Bankers 
Verification  Report  at  7).  While  we  agree 
that  NBFIs  are  not  a  viable  source  for  all 
of  the  steel  industry’s  long-term  lending 
needs,  we  are  not  persuaded  that  the 
industry  would  not  have  resorted,  at 
least  to  some  degree,  to  NBFIs  for  long¬ 
term  loans  absent  government  direction 
of  credit. 

Petitioners  also  allege  that  the  Korean 
government,  through  the  Ministry  of 
Finance  (MOF),  has  provided  the  steel 
industry  with  preferential  access  to 
direct  foreign  loans.  At  verification,  the 
MOF  acknowledged  that,  as  part  of  the 
GOK’s  economic  policy,  it  exercises 
oversight  of  foreign  capital  through  the 
Foreign  Capital  Inducement  Act 
particularly  with  respect  to  balance  of 
payments  concerns,  but  stated  that  the 
guidelines  for  approval  do  not  indicate 
selective  treatment  for  respondents.  The 
MOF  states  that  it  does  not  currently 
approve  direct  foreign  currency  loans; 
however,  the  respondent  steel 
companies  had  extensive  foreign  loans 
outstanding  during  the  POI  that  had  to 
be  approved  by  the  MOF. 

The  MOF  periodically  issues 
guidelines  in  accordance  with  the  "Loan 
Contract”  section  of  the  Foreign  Capital 
Inducement  Act.  The  MOF  explained  at 
verification  that  a  company  must  be  able 
to  negotiate  a  direct  foreign  currency 


loan  with  the  creditor  at  or  below  a  set 
ceiling  established  by  the  MOF.  If  the 
company  cannot  negotiate  a  loan  with 
an  interest  rate  below  the  ceiling,  it 
cannot  borrow  on  foreign  currency 
markets. 

The  MOF  maintains  that  its 
guidelines  concerning  the  ceiling  rate 
apply  equally  to  all  companies. 

However,  at  verification,  the  MOF 
acknowledged  that  in  the  mid-1980s  it 
intentionally  lowered  the  allowable 
ceiling  so  that  in  efiect  very  few 
companies  would  be  allowed  to  receive 
direct  foreign  loans.  The  MOF  stated 
that  this  was  done  in  order  to  force  most 
companies  to  borrow  foreign  currency 
domestically  in  order  to  recycle  the 
current  account  surplus  that  existed  at 
the  time,  and  in  order  to  protect  Korea’s 
international  credit  standing  by  only 
permitting  the  most  creditworthy 
companies  to  borrow  directly  on  foreign 
capital  markets.  See  GOK  Verification 
Report  at  12.  Virtually  all  of  the  direct 
foreign  loans  held  by  respondents 
during  the  POI  were  attributable  to 
POSCO.  The  MOF  stated  that  POSCO  is 
able  to  borrow  extensively  on  foreign 
currency  markets  because  it  is  a 
creditworthy  company  that  is  able  to 
negotiate  loans  at  or  below  the  MOF 
ceiling. 

As  noted  in  the  section  above  (Loans 
inconsistent  with  commercial 
considerations),  in  determining  whether 
a  government  policy  may  be  considered 
to  constitute  selective  treatment  for 
purposes  of  the  countervailing  duty  law, 
the  Department  is  required  to  determine 
whether  benefits  are  provided  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  on  either  a 
de  jure  or  a  de  facto  basis.  See  section 
771(5)(A)  of  the  Act.  We  must 
accordingly  analyze  whether  there  are 
any  de  jure  preferences  to  the  steel 
industry  in  the  direct  foreign  loan 
approval  process,  and  also  whether  this 
approval  process  has  resulted  in  the 
conferral  of  de  facto  selective  benefits  to 
the  respondent  steel  companies. 

The  MOF  direct  foreign  loan 
guidelines  specifically  list  the  iron  and 
steel  indust^  as  an  "eligible  business,” 
along  with  several  other  major 
industries  including  the  automotive, 
electronic  components,  and  machinery 
industries.  At  verification,  the  MOF 
explained  that  these  industries  were 
only  listed  as  “examples”  of  industries 
that  could  borrow  abroad,  and  noted 
that  the  last  category  in  the  guidelines 
included  "any  other  project,”  although 
the  project  would  have  to  be  a  necessity. 

Tne  data  submitted  by  respondents, 
which  we  further  examined  at 
verification,  suggest  that  the  GOK  has 
not  treated  the  steel  industry  as  merely 


an  example  of  an  industry  that  may 
borrow  on  direct  foreign  capital 
markets,  but  has  instead  enforced  its 
guidelines  in  a  manner  that  provides  the 
steel  industry  with  de  facto  selective 
treatment  imder  this  program.  The  steel 
industry  has  received  a  volume  of  direct 
foreign  loans  that  is  overwhelmingly 
higher  than  that  received  by  any  other 
industry  in  Korea.  According  to  foreign 
loan  borrowing  statistics  supplied  by 
the  GOK,  the  iron  and  steel  industry  has 
received  approximately  60  percent  of  all 
direct  foreign  loans  to  the 
manufacturing  sector  since  1985,  and 
over  40  percent  of  all  direct  foreign 
loans  to  all  industries  since  this  time. 

Respondents  have  not  contested  the 
fact  that  since  1985  the  GOK  has 
ermitted  the  iron  and  steel  industry  to 
orrow  on  foreign  loan  markets  to  a  far 
greater  extent  than  any  other  segment  of 
the  manufacturing  sector,  and  they  have 
submitted  data  that  corroborate  this 
proposition.  Nor  have  they  denied  that 
foreign  loans  are  generally  provided  at 
interest  rates  significantly  below  the 
prevailing  effective  rates  in  Korea. 
Respondents’  argument  that  the  foreign 
loans  in  question  do  not  provide  a 
countervailable  benefit  rests  instead  on 
tlie  observation  that  the  benefit  was  not 
provided  by  the  GOK  (which  did  not 
supply  the  funds  to  the  steel  industry) 
but  was  instead  provided  by  the  foreign 
lenders.  The  GOK  cites  §  355.44(o)  of 
the  Proposed  Regulations  in  support  of 
its  contention  that  the  Department  will 
not  find  a  benefit  to  be  countervailable 
if  it  is  provided  by  an  international 
institution  and  not  by  the  government  of 
the  country  in  which  the  subject 
merchandise  is  produced  or  from  which 
the  merchandise  is  exported. 

However,  the  benefit  that  is  alleged 
with  respect  to  direct  foreign 
borrowings  is  preferential  access  to 
loans  that  are  not  generally  available  to 
Korean  borrowers,  not  the  actual 
funding  of  these  loans.  It  is  the  GOK  that 
is  providing  this  preferential  access,  and 
this  preference  confers  a  countervailable 
benefit  to  the  extent  that  the  iron  and 
steel  industry  has  available  a 
significantly  greater  volume  of  funds  at 
lower  interest  rates  than  it  would  have 
absent  this  government  preference.  The 
disparity  between  foreign  and  won 
interest  rates,  and  the  resultant 
limitation  of  access  to  direct  foreign 
loans,  has  been  noted  by  the  GOK 
financed  Korea  Development  Institute. 
See  Korea’s  Financial  Reform  in  the 
Early  1980s,  Sang-Woo  Nam,  March 
1992,  at  53-54  (discussing  the  "large 
disparities  (that)  exist  in  the  cost  of 
borrowing  between  domestic  and 
foreign  markets,”  and  the  "[limitation 
by  the  GOK]  of  foreign  borrowing  to 
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specified  uses").  The  preferential  access 
conferred  by  the  GOK  effectively 
channels  direct  foreign  bank  funds  to 
the  Korean  steel  industry  on  a 
di^roportionate  basis. 

Respondents  further  argue  that  a 
comparison  of  direct  foreign  loans 
received  by  the  steel  industry  with  all 
direct  foreign  loans  received  by  other 
industries  is  too  narrow,  since  Korean 
companies  can  also  borrow  foreign 
currency  through:  (1)  Indirect  foreign 
currency  loans  through  banks  in  Korea 
(i.e.,  domestic  foreign  currency  loans) 
and  (2)  foreign  currency  securities  on 
the  international  market.  Respondents 
state  that  during  the  relevant  period  all 
Korean  companies  had  access  to  foreign 
currency  through  one  or  more  of  these 
instruments,  and  that  in  each  year  the 
respondents  had  foreign  currency  loans 
outstanding,  the  amount  of  domestic 
foreign  currency  loans  exceeded  the 
amount  of  direct  foreign  currency  loans. 
Accordingly,  respondents  argue  that  the 
relevant  de  facto  test  is  to  compare  the 
steel  industry’s  foreign  borrowings  with 
the  total  pool  of  foreign  currency 
sources  in  Korea. 

We  do  not  agree  that  the  correct 
standard  of  comparison  includes  all 
three  sources  of  foreign  currency. 
Regarding  domestic  foreign  currency 
loans,  the  GOK  stated  at  verification 
that,  unlike  the  direct  foreign  loan 
market,  the  domestic  foreign  loan 
market  could  not  have  adequately 
supplied  POSCO  with  the  volume  of, 
and/or  terms  of  payment  on,  loans  that 
POSCO  required  during  the  mid  to  late 
1980s  for  construction  of  its  Kwangyang 
Bay  mill.  GOK  Verification  Report  at  14. 
Moreover,  loan  information  submitted 
by  respondents  indicates  that  direct 
foreign  loans  are  provided  on  terms  that 
are  more  favorable  than  those  of 
domestic  foreign  currency  loans. 

With  respect  to  the  issuance  of  foreign 
currency  securities,  the  MOF  stated  at 
verification  that,  starting  in  1986,  funds 
raised  through  this  form  of  financing 
had  to  be  invested  abroad  or  used  to 
repay  foreign  debt  in  order  to  prevent 
excessive  inflation  in  Korea. 

Considering  that  a  primary  purpose  of 
direct  foreign  borrowing,  both  in  general 
and  specifically  with  respect  to 
POSCO’s  construction  of  the 
Kwangyang  Bay  mill,  is  for  purchases  of 
imported  capital  equipment,  foreign 
currency  securities  cannot  be  regarded 
as  a  fungible  substitute  for  direct  foreign 
loans. 

Accordingly,  we  are  not  factoring  in 
domestic  foreign  currency  loans  or 
foreign  currency  securities  into  our 
analysis  of  the  selectivity  of  this 
program.  The  preponderance  of 
evidence  stated  above  suggests  that  the 


steel  industry  is  the  dominant 
beneficiary  of  this  program  and 
therefore  has  received  de  facto  selective 
treatment  in  the  form  of  preferential 
access  to  foreign  loans. 

Based  on  the  sum  of  this  evidence,  we 
determine  that  the  GOK  has  provided 
the  steel  industry  with  preferential 
access  to  medium-  and  long-term  credit 
ffom  government  and  commercial 
banking  institutions.  Since  we  find  that 
the  GOK  has  directed  long-term  credit  to 
the  steel  industry,  we  do  not  reach 
petitioners’  argument  that  GOK 
restriction  of  long-term  interest  rates  to 
below-market  levels,  coupled  with  the 
fact  that  the  steel  industry  borrows  a 
significantly  larger  percentage  of  long¬ 
term  loans  than  it  accounts  for  in  the 
country’s  GDP,  provides  this  industry 
with  a  selective  benefit. 

Analysis  and  Measurement  of  the 
Benefit 

The  benefit  we  have  identified  relates 
to  preferential  access  to  specific  sources 
of  credit.  It  is  not  access  to  credit  per  se, 
but  the  relative  access  to  those  long¬ 
term  credit  markets  that  offer  favorable 
interest  rates  compared  with  the  rates 
prevailing  in  other  long-term  credit 
markets.  In  the  case  of  domestically 
available  loans,  the  more  favorable 
credit  markets  are  those  that  offer 
government-regulated  interest  rates.  The 
more  favorable  credit  markets  for  long¬ 
term  foreign  currency  loans  are  those 
that  offer  loans  from  foreign  banks  at 
world  market  rates.  The  less  favorable 
credit  markets  are  those  that  offer  loans 
from  such  less  regulated  or  unregulated 
sources  as  NBFIs,  the  curb  market,  and 
domestic  foreign  currency  lenders. 

The  existence  of  more  favorable  and 
less  favorable  credit  markets  is  to  a  large 
extent  the  result  of  actions  taken  by  the 
GOK.  The  dichotomy  in  the  interest 
rates  among  the  various  credit  markets 
in  Korea  has  created  excess  demand  for 
loans  in  the  more  favorable  credit 
markets.  The  competition  for  access  to 
these  favorable  credit  markets  means 
that  while  some  industries  may  have 
complete  access  to  the  favorable 
markets,  others  will  be  locked  out  either 
partially  or  completely  from  them.  This 
does  not  mean  that  all  industries  that 
have  access  to  the  more  favorable 
markets  receive  a  countervailable 
benefit  because,  due  to  their  number 
and  variety,  industries  that  have  such 
access  constitute  more  than  a  group  of 
enterprises  or  industries.  Rather,  it  is 
only  those  industries  that  have 
disproportionate  access  to  the  favorable 
markets  that  enjoy  a  specifically 
provided  benefit,  within  the  meaning  of 
the  Act. 


As  a  result  of  our  investigation,  we 
have  found  that  the  GOK  has  intervened 
in  the  market  to  direct  credit  available 
in  the  favorable  markets  to  the  steel 
industry.  In  the  case  of  access  to 
favorable  domestic  credit  markets,  we 
have  based  this  determination  on  the 
disproportionate  share  of  government- 
regulated  loans  obtained  by  the  steel 
industry  in  relation  to  that  industry’s 
share  of  GDP.  In  the  case  of  access  to 
favorable  foreign  credit  markets,  we 
have  based  this  determination  on  the 
disproportionate  share  of  foreign  loans 
obtained  by  the  steel  industry  in 
relation  to  all  other  industries. 

Companies  that  cannot  obtain 
sufficient  credit  on  the  more  favorable 
markets  must  turn  to  the  less  favorable 
ones.  Similarly,  if  a  company  were  not 
specifically  targeted  by  the  GOK  to  have 
special  access  to  favorable  credit 
markets,  it  would  have  to  turn  to  the 
less  favorable  markets  to  obtain  credit. 
Absent  government  targeting  of  specific 
industries,  all  industries  would  compete 
on  an  equal  footing  for  the  scarce  credit 
available  on  the  favorable  markets. 
However,  there  would  be  insufficient 
capital  available  for  all  of  the  industries' 
needs  because  banks  would  only  be 
willing  to  supply  a  limited  amount  of 
credit  at  the  government-regulated, 
below-market  interest  rates.  For  the 
remainder  of  their  credit  needs, 
industries  would  have  to  resort  to  the 
less  favorable  markets.  Thus,  the 
average  cost  of  credit  to  the  industries 
would  be  somewhere  between  the  rates 
available  on  the  two  types  of  markets. 

In  the  preliminary  determinations,  we 
used  a  composite  benchmark  consisting 
of  interest  rates  on  loans  from 
commercial  banks,  NBFIs,  and  the  curb 
market.  Petitioners  argue  that  the  curb 
market  is  the  best  representative  of  the 
true  market  rate  in  Korea,  as  well  as  a 
large  and  viable  source  of  funding  for 
the  companies  under  investigation. 
Petitioners  further  state  that  NBFI 
interest  rates  are  too  regulated  to 
represent  the  market  rate,  but 
acknowledge  that  these  rates  represent  a 
"middle  ground”  between  GOK 
regulated  rates  and  curb  market  rates. 

Evidence  on  the  record,  including  our 
findings  at  verification,  does  not 
support  the  use  of  interest  rates  from 
either  NBFIs  or  the  curb  market  as  part 
of  a  benchmark  for  long-term  loan  rates 
for  the  companies  under  investigation. 
There  is  conflicting  information  on  the 
record  as  to  whether  NBFIs  lend  in 
substantial  quantities  on  a  long-term 
basis,  and  we  found  at  verification  that 
the  curb  market  is  not  a  viable  source 
of  long-term  loans  for  large 
manufacturing  firms.  Rather,  the 
evidence  suggests  that  the  three-year 
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coqxirate  bond  yield  on  the  secondary 
ma^et  is  mcae  widely  accepted  than  the 
curb  market  as  the  true  market  rate  in 
Korea,  particularly  with  respect  to  large 
companies  such  as  those  under 
investigation.  Sources  that  we 
interviewed  at  verification  were  in 
agreemmit  that  the  best  indicator  of  a 
maricet  rate  in  Korea  is  the  three-year 
corporate  bond  yield  on  the  secondary 
ma^et  See  Baium  Verification  Report, 
May  4, 1993,  at  6. 

Petitioners  argue  that  non-payment  of 
compensating  balances  on  loans 
received  by  respondents  should  be 
taken  into  account  in  determining  the 
extent  to  which  the  long-term  loans  in 
question  should  be  countervailed. 
Petitioners  claim  that  compensating 
balances  are  generally  required  in 
Korea,  and  contend  that  siiKe  all 
respondents  repmted  that  they  do  not 
pay  compensating  balances  the 
nenchmark  should  include  the  elective 
interest  cost  of  maintaining 
compensating  balances. 

We  disagree  with  petitioners.  The 
information  on  the  record  is 
inconclusive  concerning  which 
companies  pay  compensating  balances, 
and  does  not  support  a  finding  that  the 
GOK  has  selectively  intervene  to 
prevent  banks  from  requiring 
compensating  balances  from 
respondents.  Accordingly,  we  are  not 
factoring  compensating  balances  into 
the  ben^mark. 

Regarding  direct  frureign  currency 
loans,  because  the  steel  industry,  absent 
MOF  approval,  would  not  have  access 
to  direct  foreign  currency  loans,  and 
because  we  find  that  domestic  foreign 
currency  loans  are  countervailable  as 
directed  credit,  we  are  using  a  local 
(won)  currency  benchmark  (the  yield  on 
three-year  corporate  bonds  on  the 
secondary  market). 

On  this  basis,  we  calculated  estimated 
net  ad  valorem  subsidies  of  3.64  percent 
for  certain  hot-rolled  carbon  steel 
products,  2.94  percent  for  certain  cold- 
rolled  carbon  steel  products,  2.82 
percent  for  certain  carbon  steel  cut-to- 
fength  plate,  and  1.83  percent  for  certain 
corrosion-resistant  carbon  steel 
products. 

3.  Government  Infrastructure  Assistance 
for  POSCO’s  Integrated  Steel  Mill  at 
Kwangyang  Bay 

In  both  their  case  brief  and  their 
rebuttal  brief,  petitioners  assert  that  the 
Department  ruled  correctly  in  the 
preliminary  determination  by 
countervailing  the  benefit  firom  the 
provision  of  infrastructure  at  the 
Kwangyang  Bay  industrial  estate. 
Petitioners  note  the  GOK’s 
acknowledgment  of  the  following  GOK 


investments  at  the  Kwangyang  Bay 
industrial  estate:  construction  of  an 
industrial  waterway,  construction  of  a 
railroad  station  near  the  industrial 
estate,  construction  of  a  road  to  the  site, 
dredging  the  harbw,  and  construction  of 
three  finished  goods  berths.  See 
Petitioners’  Case  Brief  (May  6. 1993)  and 
Petitioners’  Rebuttal  Brief  (May  11. 
1993). 

Respondents  acknowledge  that  the 
GOK  had  a  significant  rolo  in  providing 
infr-astructiue  at  Kwangyang  ^y. 
However,  they  argue  that  the  provision 
of  infr*astructure  is  a  function  of  the 
government  both  generally  and  through 
the  country-wide  system  of  industrial 
estates,  and  therefore  its  provision  was 
not  specific  to  POSOO  and  should  not 
have  been  countervailed.  See 
Respondents’  Case  Brief  (May  6, 1993) 
and  Respondents’  Rebuttal  Brief  (May 
11, 1993). 

After  examining  all  of  the  information 
on  the  record  and  analyzing  all  of  the 
comments,  we  determine  that  the  GOK’s 
provision  of  infrastructure  to  POSCO  at 
the  Kwangyang  Bay  Industrial  Estate  is 
countervailable. 

We  have  consistently  held  that 
selective  treatment  and  a  potential 
countervailable  benefit  exist  where 
benefits  under  a  program  are  provided, 
or  are  required  to  be  provideo,  in  law 
or  in  fact,  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  With  regard  to  infr-astructure 
we  used  the  three-prong  test  described 
in  §  3SS.43(b)(4)  of  the  Department’s 
Proposed  Regulations  to  determine 
whether  such  infrastructure  is  specific. 
The  provision  of  basic  infrastructure 
does  not  confer  a  countervailable 
subsidy  when  the  following  three 
conditions  are  met:  (1)  The  government 
does  not  limit  who  moves  into  the  area 
where  the  infrastructure  has  been  built, 
(2)  the  infrastructure  that  has  been  built 
is  in  feet  used  by  more  than  a  specific 
industry  or  enterprise,  or  group  of 
enterprises  or  industry,  and  (3)  those 
that  locate  there  have  equal  access  or 
receive  the  benefits  of  the  infrastructure 
on  the  basis  of  neutral  criteria. 
Conversely,  in  the  absence  of  an 
affirmative  finding  for  each  of  the  three 
prongs,  we  will  determine  that  the 
infrastructure  is  specific. 

With  regard  to  tne  first  prong,  the 
GOK  acknowledges  that  it  limits  who 
moves  into  particular  industrial  estates, 
but  argues  that  the  Korean  industrial 
estate  system  as  a  whole  should  be 
analyzed  and  not  the  individual  estate 
in  question.  The  GOK  asserts  that 
because  all  companies  in  all  industries 
have  access  to  an  industrial  estate,  the 
government  does  not  limit  access.  *1116 
GOK  contends  that  it  uses  “objective 


criteria’’  such  as  climate,  labor  supply, 
and  pollution  control  to  guide  the 
placement  of  industries  within  the 
industrial  estate  system.  The  GOK 
further  argues  that  it  provides 
infrastructure  at  all  industrial  estates, 
and  that  “the  infrastructure  provided  at 
Kwangyang  •  *  •  is  representative  of 
the  type  and  scope  of  services  that  the 
government  typically  provides  to 
industrial  estates.”  Respondents’  Case 
Brief  (May  6. 1993).  Moreover,  the  GOK 
states  that  “every  industry  in  Korea  has 
access  to  an  industrial  estate.” 
Respondents’  Case  Brief  (May  6. 1993). 

For  purposes  of  determining  the 
existence  of  a  countervailable  benefit 
under  the  governmental  provision  of 
infrastructure,  we  normally  examine  the 
limitations  with  regard  to  the  particular 
industrial  estate  imder  investigation. 
Respondents  suggest  that  the 
Department  should  examine  the 
provision  of  infrastructure  within  the 
Korean  industrial  estate  system. 

While  we  are  not  rejecting  the 
possibility  of  examining  an  industrial 
estate  within  a  national  industrial  estate 
system,  the  burden  is  on  the  respondent 
to  provide  the  information  necessary  to 
explain  and  document  how  a  specific 
industrial  estate  fits  within  the  national 
system.  In  this  case,  respondents  have 
made  numerous  assertions  about  the 
nature  of  the  national  industrial  estate 
system  but  have  failed  to  provide  the 
E)epartment  with  the  information 
necessary  to  analyze  the  provision  of 
infrastructure  at  the  Kwangyang 
Industrial  Estate  within  the  context  of 
Korea’s  industrial  estate  system.  For 
example,  they  have  not  provided 
information  on  the  extent  of  actual 
government  investment  in  other  existing 
industrial  estates,  the  number  and 
identity  of  the  industries  located  in  all 
of  the  industrial  estates,  and  the  relative 
use  made  by  the  industries  in  those 
estates.  Without  this  information,  we  are 
unable  to  determine  the  relative 
importance,  in  terms  of  financial 
commitment  and  actual  use,  of  the 
Kwangyang  Bay  fecility  within  the 
industrial  estate  system.  We  can  only 
examine  Kwangyang  Bay  based  on  the 
information  in  the  record. 

The  GOK  claims  that  its  practice  of 
designating  industrial  estates  for 
particular  types  of  industries  is  a  means 
of  allocating  space  efficiently  and 
enforcing  zoning  requirements. 
However,  the  GOK  limited  which 
industries  moved  into  the  Kwangyang 
Bay  Industrial  Estate.  The  GOK  stated 
that  “certain  industries  are  considered 
inappropriate  for  Kwangyang  Bay.”  See 
GOK  Questionnaire  Response  at  50.  The 
Industry  Basic  Placement  Plan  shows 
that  GOK  guidance  extended  beyond 
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zoning  considerations  to  the  selection  of 
priority  industries,  such  as  the  iron  and 
steel  industry,  petro-chemicals, 
automobiles,  machine  tools,  and 
computers.  See  GOK  Supplemental 
Questionnaire  Response  November  5, 
1992,  Exhibit  DD-7  at  7.  In  addition,  the 
Plan  makes  abundantly  clear  that  the 
Kwangyang  Bay  industrial  sphere  will 
be  centered  around  the  ‘‘mother** 
enterprise,  that  is,  the  iron  and  steel 
industry,  and  its  subsidiary  and  related 
industries.  Id.  at  9.  Therefore,  we 
determine  that  the  first  prong  of  the 
infrastructure  test  is  not  met. 

With  regard  to  the  second  prong,  both 
POSCO  and  the  GOK  report  that  POSCO 
is  the  primary  user  of  the  infrastructiue 
at  Kwangyang  Bay.  Only  eight  out  of  52 
other  companies  located  in  the 
Kwangyang  Industrial  Estate  use  the 
Kwangyang  port  facilities.  See  GOK 
questionnaire  response,  at  Exhibit  D-10. 
In  addition,  the  GOK  states;  “the  vast 
majority  of  the  goods  shipped  in  and  out 
of  the  port  are  by  POSCO.**  GOK 
questionnaire  response,  at  53. 

The  construction  of  the  Kwangyang 
Steel  Works  caused  a  shortage  of 
industrial  water,  which  prompted  the 
Ministry  of  Construction  to  construct  a 
second  dam  in  the  area  and  to  expand 
the  pipe  facilities.  While  the 
construction  and  improvement  of  the 
waterway  was  for  the  benefit  of  both 
potential  and  existing  users  in  the 
Kwangyang  Bay  area  as  well  as  POSCO, 
the  facts  on  the  record  suggest  that  had 
POSCO  not  constructed  the  Kwangyang 
Steel  Works,  there  would  have  been  no 
need  for  the  expansion  of  the  industrial 
waterway  in  the  Kwangyane  area. 

The  GOK  also  built  a  roaa  to  the  site 
and  a  railroad  to  a  station  near  POSCO*s 
facility.  POSCO  is  the  dominant  user  of 
both  the  road  to  the  site  and  the  railroad 
station  near  its  facility.  See  GOK 
Questionnaire  Response  at  50. 

Based  on  all  of  tnis  information,  we 
determine  that  the  infiustructure  is  used 
primarily  by  POSCO,  not  by  more  than 
a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 
Therefore,  the  second  prong  is  not  met. 

With  respect  to  the  mird  prong,  equal 
access  on  the  basis  of  neutral  criteria, 
we  determine  that  the  information  on 
the  record  is  not  conclusive.  However, 
because  the  nature  of  the  infrastructure 
provided  to  POSCO  at  the  Kwangyang 
Bay  Industrial  Estate  fails  at  least  two 
out  of  the  three  prongs  of  our  test,  we 
determine  that  the  provision  of 
infrastructure  is  specific. 

Both  petitioners  and  respondents 
suggest  that  Carbon  Steel  Wire  Rod 
From  Saudi  Arabia;  Final  Affirmative 
Countervailing  Duty  Determination, 
(Carbon  Steel  Wire  Rod)  supports  their 


arguments.  See  51  FR  4206,  (February  3, 
1986).  Respondents  suggest  that  Carlmn 
Steel  Wire  Rod  has  set  a  precedent  for 
examining  an  industrial  estate  within 
the  fi-amework  of  a  national  system. 
Although  we  examined  an  industrial 
estate  that  was  not  under  investigation 
in  Carbon  Steel  Wire  Rod,  we  did  not 
base  our  determination  on  this 
information.  With  regard  to  the  first 
prong,  we  stated  that  “the  Saudi 
government  does  not  limit  who  can 
locate  in  any  of  the  industrial  estates, 
including  Jubail,  and  that  basic 
infiastructure  is  not  countervailable  as  a 
regional  bounty  or  grant.*’  The 
methodology  in  Carbon  Steel  Wire  Rod 
supports  our  analysis  of  Kwangyang  Bay 
Industrial  Estate  as  an  individual  estate, 
because  our  finding  was  based  on  the 
specific  industrial  estate  in  question, 
Jubail.  However,  in  our  analysis  of 
Kwangyang,  unlike  our  analysis  of 
Jubail,  we  determined  that  Kwangyang 
Industrial  Estate  did  not  meet  the  first 
prong  of  our  three-prong  test. 

With  regard  to  the  second  prong,  we 
stated  in  Carbon  Steel  Wire  Rod:  “We 
found  no  evidence  that  any  of  the 
primary,  light,  or  support  industries  in 
Jubail  has  |sic]  been  or  is  [sic]  being 
prohibited  from  using  any  of  the 
infrastructure  facilities  in  Jubail  *  *  *. 
We  also  ascertained  that  a  wide  variety 
of  enterprises  and  industries  use  the 
infiBstructure  in  Jubail.**  Id.  at  4211.  In 
contrast,  we  found  that  POSCO  is  the 
primary  user  of  all  infrastructure  at 
Kwangyang  Bay  Industrial  Estate. 

Finally,  in  Carbon  Steel  Wire  Rod,  we 
found  that  “the  infrastructure  in  Jubail 
is  available  on  equal  terms  for  use  by  all 
companies  and  industries  locate[d]  in 
that  industrial  estate.**  Id.  at  4211.  In 
this  case,  we  found  that  the  information 
on  the  record  was  inconclusive  with 
respect  to  whether  industries  had  equal 
access  to  the  facilities  at  the  Kwangyang 
Bay  industrial  estate. 

For  these  reasons,  we  conclude  that 
our  determination  with  respect  to  the 
provision  of  infrastructure  at 
Kwangyang  Bay  industrial  estate  is 
consistent  with  that  made  in  Carbon 
Steel  Wire  Rod. 

To  measure  the  benefit,  we  used  the 
grant  methodology  as  described  in 
§  355.49(b)(1)  of  the  Proposed  Rules.  We 
treated  the  costs  of  constructing  the 
infrastructure  incurred  by  the  GOK  as 
nonrecurring  grants  in  each  yeav  in 
which  the  costs  were  incurred.  We  did 
not  use  the  cost  of  POSCO’s  long-term 
fixed-rate  debt  listed  in  §  355.44(2)(i)  of 
the  Proposed  Rules  as  the  first-choice 
discount  rate  because  we  have  found 
virtually  all  of  POSCO’s  long-term  loans 
countervailable.  Instead,  we  used  the 
average  cost  of  long-term  fixed-rate  debt 


in  Korea,  the  three-year  corporate  bond 
rate  on  the  secondary  market,  the 
second  choice  listed  in  §  355.44(2)(i)  of 
the  Proposed  Rules.  We  then  divided 
the  benefit  attributable  to  the  POI  by 
POSCO’s  total  sales.  On  this  basis,  we 
calculated  estimated  net  ad  valorem 
subsidies  of  0.74  percent  for  certain  hot- 
rolled  carbon  steel  products,  0.58 
percent  for  certain  cold-rolled  carbon 
steel  products,  0.44  percent  for  certain 
carbon  steel  cut-to-length  plate,  and 
0.30  percent  for  certain  corrosion- 
resistant  carbon  steel  products. 

Dockyard  Fees 

Petitioners  alleged  that  respondents 
benefitted  from  preferential  port  charges 
as  part  of  the  Iron  and  Steel  Industry 
Rehabilitation  Order.  We  determine  that 
respondents  did  not  receive  preferential 
port  charges  under  this  program  because 
the  program  was  terminated  in  1986. 
However,  during  the  course  of  our 
investigation,  we  discovered  that 
POSCO  enjoys  the  use  of  15  berths  in 
the  Kwangyang  Bay  port  facility  at  no 
charge.  The  GOK  normally  charges  a 
user  fee,  or  dockyard  fee,  for  the  use  of 
berths  at  all  of  Korea’s  ports.  We 
countervailed  this  benefit  in  the  * 
preliminary  determinations. 

In  both  their  case  brief  and  their 
rebuttal  brief,  petitioners  assert  that  the 
Department  ruled  correctly  in  the 
preliminary  determination  by 
countervailing  the  benefit  from  the  free 
use  of  fifteen  port  berths.  See, 
Petitioners*  Case  Brief,  (May  6, 1993), 
and  Petitioners*  Rebuttal  Brief  (May  11, 
1993).  Respondents  claim  that  POSCO’s 
exemption  from  dockyard  fees  is  based 
on  a  statutory  provision  that  entitles  a 
company  that  built  port  berths  and  then 
deeded  them  back  to  the  government  to 
an  exemption  of  dockyard  fees.  In 
addition,  the  provision  gives  the 
company  the  right  to  collect  fees  up  to 
the  amount  of  the  investment.  See. 
Respondents*  Case  Brief  (May  6, 1993). 
Therefore,  according  to  respondents,  the 
GOK  is  merely  reimbursing  POSCO  for 
expenses  POSCO  incurred  to  build  the 
berths. 

Both  POSCO  and  the  GOK  reported  in 
their  questionnaire  responses  that 
POSCO  uses  15  berths  (eight  raw 
material  and  seven  finished  goods 
berths)  free  of  charge,  and  that  POSCO 
is  the  only  company  located  in 
Kwangyang  Bay  Industrial  Estate  that 
does  not  pay  dockyard  fees  for  the  use 
of  these  l^rths.  Other  users  of  these 
berths  are  required  to  pay  POSCO 
berthing  fees  as  set  out  in  the  GOK  tarifi 
schedules.  Because  this  privilege  is 
limited  to  POSCO  and  because  the 
privilege  relieves  the  company  of  costs 
it  would  otherwise  have  had  to  pay 


37348 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9, 


absent  the  privilege,  we  determine  the 
free  use  of  15  berl^  hy  POSCX)  in  the 
Kwangyang  Bay  Industrial  Estate 
constitutes  a  countervailable  benefit. 

The  provision  of  infirastructure  at 
Kwangyang  Bay  and  the  exemption  from 
payment  of  dockyard  fees  are  two 
separate  programs.  Even  if  we  viewed 
the  non-payment  of  dockyard  fees  as 
repayment  hy  the  government  for 
POSCX3*s  assumption  of  the  costs  of 
constructing  the  berths,  we  would  still 
find  the  exemption  to  be 
countervailable.  If  the  government  had 
paid  for  the  costs  of  construction  of 
Mrths  dedicated  solely  or  principally  to 
POSCX^’s  use.  we  would  have  foimd 
such  government  expenditures  to 
constitute  a  countervailable 
infrastructure  subsidy  to  POSCO,  just  as 
we  are  finding  the  th^  berths  actually 
built  by  the  GOK  to  be  part  of  the 
overall  infrastructure  benefit  to  POSCO. 

The  exemption  frt>m  payment  of  the 
dockyard  fern,  with  or  without 
government  funding  of  the  construction 
of  the  15  berths,  constitutes  a  separate 
benefit  to  POSCO  over  and  above  any 
potential  benefit  frum  the  actual 
construction  of  the  berths.  As  it 
happens,  there  is  naturally  no 
countervailable  benefit  to  POSCO 
resulting  frum  the  construction  of  the  15 
berths  h^use  POSCO  funded  the 
construction  itself.  The  GOK  cannot 
claim  that  tho  exemption  frum  payment 
of  the  dockyard  fees  is  an  “ofiset”  to  a 
countervailable  benefit  because  there  is 
no  countervailable  benefit  per  se  bum 
the  construction  of  the  15  berths;  nor 
can  the  GOK  claim  the  exempted 
dockyard  fees  are  an  “ofiset”  to  some 
hardship  POSCO  incurred  as  a  result  of 
building  the  berths  itself.  After  all, 
POSCO  built  the  berths  for  its  own 
benefit  and,  as  we  discussed  eai  lier, 
even  if  the  GOK  had  built  them  for 
POSCO,  we  would  have  countervailed 
the  construction  funding  as  a  specific 
infrastructure  benefit. 

Each  exemption  from  payment  of  the 
dockyard  fees,  or  “reimbursement”  to 
POS^,  creates  a  countervailable 
benefit  as  it  occurs  because  the  GOK  is 
relieving  POSCO  of  an  exp>ense  the 
company  would  have  otherwise 
incurred.  This  is  true  regardless  of 
whether  we  consider  the  relieved 
expense  to  be  construction  funding  or  a 
generally  applicable  user  fee. 

To  measure  the  benefit,  we 
determined  the  amount  that  F^OSCO 
would  have  had  to  pay  for  the  use  of  the 
berths  during  the  period  of  investigation 
from  information  provided  in 
respondents*  January  19, 1993 
supplemental  response.  We  then 
divided  this  benefit  by  POSCO’s  total 
sales.  On  this  basis,  we  calculated 


estimated  net  ad  valorem  subsidies  of 
0.01  percent  for  certain  hot-rolled 
carbon  steel  products.  0.01  percent  for 
certain  cold-rolled  carbon  steel 
products,  and  less  than  0.005  percent 
for  certain  carbon  steel  cut-to-length 
plate  and  certain  corrosion-resistant 
carbon  steel  products. 

4.  Reserve  for  Export  Loss 

Under  Article  22  of  the  Tax 
Exemption  and  Reduction  Control  Act 
(TERCL),  a  corporation  engaged  in 
export  activities  can  establish  a  reserve 
amounting  to  the  lesser  of  one  percent 
of  foreign  exchange  earnings  or  50 
percent  of  net  income  for  the  respective 
tax  year.  If  certain  export  losses  occur, 
they  are  ofiset  frt>m  the  reserve  fund. 

Any  amount  that  is  not  used  for  o%et 
must  be  returned  to  the  income  account 
and  taxed  over  a  three-year  period,  after 
a  one-year  grace  period.  The  balance  in 
the  reserve  fund  is  not  subject  to 
corporate  income  tax  in  that  year, 
although  all  of  the  money  in  tlie  reserve 
is  eventually  reported  as  income  and 
subject  to  corporate  tax  either  when  it 
ofisets  export  losses  or  when  the  one- 
year  grace  period  expires. 

The  following  producers  and 
exporters  of  the  subject  merchandise 
received  benefits  under  this  program 
during  the  POI:  Dongbu,  POSCO.  Union, 
Daewoo,  Dongbu  Corporation,  and 
Dongkuk  Industries. 

We  determine  that  this  export  reserve 
program  confers  a  benefit  that 
constitutes  an  export  subsidy  because  it 
provides  a  deferment,  contingent  upon 
export  performance,  of  direct  taxes.  To 
calculate  the  benefit  conferred  by  this 
program,  we  followed  the  methc^ology 
that  was  previously  used  in  Industrial 
Belts  and  Components  and  Parts 
Thereof,  Whether  Cured  or  Uncured . 
From  the  Republic  of  Korea;  Final 
Negative  Countervailing  Duty 
Determination,  54  FR 15513, 15515 
(1989)  (“Industrial  Belts”)  and  in 
Certain  Stainless  Steel  Cooking  Ware 
from  the  Republic  of  Korea:  Final 
Affirmative  Countervailing  Duty 
Determination,  51  FR  42687  (1986) 
(“Cooking  Ware”).  We  calculated  the  tax 
savings  by  multiplying  the  amount 
maintained  in  the  reserves  by  the 
companies’  corporate  tax  rates.  We 
treated  the  tax  savings  on  these  funds  as 
short-term  interest-free  loans. 
Accordingly,  to  determine  the  benefit, 
the  amount  of  the  companies’  tax 
savings  was  multiplied  by  a  short-term 
benchmark  provided  by  respondents 
(12.5  percent).  We  also  used  this 
methodology  with  respect  to  benefits 
provided  by  the  reserve  for  overseas 
market  development  and  calculated  an 
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ad  valorem  rate  for  these  two  programs 
(see  below). 

5.  Reserve  for  Overseas  Market 
Development 

TERCL  Article  23  operates  in  a  sinular 
fashion  to  Article  22,  cited  above.  This 
provision  allows  a  corporation  engaged 
in  export  activities  to  establish  a  reserve 
fund  for  overseas  market  development 
amounting  to  one  percent  of  its  foreign 
exchange  earnings  from  the  export 
business  for  the  respective  tax  year. 
Expenses  incurred  in  developing 
overseas  markets  may  be  offset  by 
returning  an  amount  equivalent  to  the 
expense  to  the  income  account.  Any 
part  of  the  fund  that  is  not  placed  in  the 
income  account  for  the  purpose  of 
offsetting  overseas  market  development 
expenses  must  be  returned  to  the 
income  account  after  a  one-year  grace 
period.  As  is  the  case  with  the  reserve 
for  export  loss  (see  Article  22,  above), 
the  balance  of  the  reserve  fund  is  not 
subject  to  corporate  income  tax  in  that 
year,  although  all  of  the  money  in  the 
reserve  is  eventually  reported  as  income 
and  subject  to  corporate  tax  either  when 
it  offsets  export  losses  or  when  the  one- 
year  grace  period  expires. 

The  following  producers  and 
exporters  of  the  subject  merchandise 
received  benefits  under  this  program 
during  the  F*OI:  Dongbu,  Union, 

Daewoo.  Dongbu  Corporation.  Dongkuk 
Industries.  Hyosung,  Hyundai, 

Samsung,  Ssangyong,  and  Sunkyong. 

We  determine  that  this  export  reserve 
program  confers  a  benefit  that 
constitutes  an  export  subsidy  because  it 
provides  a  deferment,  contingent  upon 
export  performance,  of  direct  taxes.  The 
benefits  from  this  program  were 
calculated  using  the  same  methodology 
as  that  used  for  the  reserve  for  export 
loss.  On  this  basis,  we  calculated  the 
estimated  net  ad  valorem  subsidies  the 
combined  benefits  from  both  reserves  of 
0.02  percent  for  certain  hot-rolled 
carbon  steel  products,  0.04  percent  for 
certain  cold-rolled  carbon  steel 
products,  0.02  percent  for  certain  carbon 
steel  cut-to-length  plate,  and  0.09 
percent  for  certain  corrosion-resistant 
carbon  steel  products. 

6.  Unlimited  Deduction  of  Overseas 
Entertainment  Expenses 

Petitioners  allege  that  the  Korean  steel 
companies  referenced  in  the  Petition 
may  receive  countervailable  benefits 
under  Article  18-2(4)  of  the  Corporation 
Tax  Act  (Unlimited  Deduction  of 
Overseas  Entertainment  Expenses). 
Petitioners  assert  that  deductions  for 
domestic  entertainment  expenses  are 
limited  by  a  ceiling  that  is  calculated 
according  to  an  established  formula,  but 
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that  deductions  for  overseas 
entert8inm«it  expenses  are  not  subject 
to  a  cap. 

The  GOK  acknowledges  that  only 
domestic  entertainment  expenses  are 
subject  to  a  ceiling,  which  is  based  on 
the  amount  of  a  company’s  paid-in 
capita!  and  its  sales  volume.  The 
following  trading  companies  claimed 
overseas  entertainment  expenses  during 
the  relevant  tax  year:  Daewoo,  Dongbu 
Corporation,  Hyosung.  Hyundai, 
Samsung.  Ssangyong,  and  Sunkyong. 

The  only  producer  of  the  subject 
merchandise  that  claimed  this  expense 
during  the  relevant  tax  year  was  Union. 
Respondents  argue  that,  to  the  extent 
that  this  program  provides  any 
countervailable  benefits,  they  should  be 
measured  by  the  difierence  between  the 
overseas  entertainment  expenses 
claimed  and  the  capped  expenses 
claimed  in  the  domestic  market. 

Because  entertainment  expense 
deductions  are  unlimited  only  for 
export  business  activities,  we  determine 
that  this  program  confers  benefits  that 
constitute  countervailable  subsidies.  To 
calculate  the  countervailable  benefit 
from  this  program,  we  determined  the 
amount  of  entertainment  expenses  that 
would  have  been  allowed  if  overseas 
entertainment  expenses  had  not  been 
factored  out  of  the  cap  formula.  We  then 
subtracted  this  amount  from  the  total 
amount  of  domestic  and  overseas 
entertainment  expenses  actually 
claimed  and  multiplied  the  result  by  the 
corporate  income  tax  rate  provided  by 
re^ondents. 

On  this  basis,  we  calculated  estimated 
net  ad  valorem  subsidies  of  less  than 
0.005  percent  for  all  classes  or  kinds. 

7.  Reserve  for  Investment 

Industries  that  engage  in 
manufacturing  and  mining  using 
production  facilities  outside  of 
metropolitan  Seoul  are  allowed  to 
establish  a  reserve  amounting  to  ten 
percent  of  the  value  of  their  assets  used 
in  these  activities.  The  reserve  operates 
in  the  same  manner  as  the  reserves  for 
export  loss  and  overseas  market 
development  (described  above),  j.e.,  any 
amounts  in  the  reserve  must  be  returned 
to  income  over  a  three-3rear  period. 
POSCO  used  this  reserve  during  the 
POI. 

Because  this  reserve  provides  benefits 
to  only  those  industries  that  use  certain 
production  facilities  outside  of 
metropolitan  Seoul,  we  determine  that 
this  program  is  a  regional  subsidy,  as 
described  at  §  3S5.43(b)(3}  of  our 
regulations.  We  measured  the  benefit  as 
follows. 

We  calculated  the  tax  savings  by 
multiplying  the  amount  maintained  in 


the  reserves  by  POSCO’s  corporate  tax 
rate  of  39.75  percent  We  treated  the  tax 
savings  on  these  funds  as  short-term 
interest-free  loans,  and  multiplied  the 
amount  of  POSCO’s  tax  savings  by  a 
short-term  benchmark  provided  by 
respondmits  (12.5  pocent).  On  this 
basis  we  calculated  estimated  net  ad 
valorem  subsidies  of  0.04  percent  for 
certain  hot-rolled  carbon  steel  products, 
0.03  percent  for  cold-rolled  caibon  steel 

f)roducts,  0.02  percent  for  certain  cut-to- 
ength  plate,  and  0.02  percent  for  certain 
corrosion-resistant  carbon  steel 
products. 

8.  Duty  Drawback 

Petitioners  alleged  that  the  steel 
industry  receives  countervailable  duty 
drawback  on  excess  wastage  or 
recoverable  or  resalable  scrap  and  on 
other  items  that  are  not  physically 
incorporated  into  the  finished  product. 
Petitioners  also  argue  that  the 
Department  found  at  verification  that 
Union,  PSI  and  PCX^OS  received  excess 

Hiitv  n yflxv r*lf 

tL  GOK  contends  tliat,  although  all 
producers  subject  to  this  investigation 
qualified  for  and  received  drawback  of 
duties  on  imported  inputs,  these  rebates 
applied  only  to  inputs  that  are 
physically  incorporated  into  the 
exported  merchandise. 

in  addition,  respondent  steel 
producers  stated  Uiat,  with  respect  to 
the  subject  merchandise,  they  did  not 
receive  any  duty  drawback  for  items 
that  were  not  physically  incorporated 
into  the  finished  product. 

With  respect  to  the  allegation  that 
respondent  companies  received  duty 
drawback  on  recoverable  or  resalable 
scrap,  the  GOK  states  that  the  Industrial 
Advancement  Administration  (lAA) 
factors  recoverable  scrap  into  the 
calculation  of  the  usage  rates  based  on 
the  economic  value  of  the  scrap,  and 
that  this  is  done  for  all  products  under 
Korea’s  duty  drawback  regime.  The  lAA 
periodically  (approximately  every  three 
years)  conducts  surveys  of  producers  of 
exported  products  in  order  to  obtain  raw 
material  input  usage  rates  for 
manufacturing  one  unit  of  output.  In 
situations  where  production  methods 
are  similar  and  technology  relatively 
stable,  the  lAA  issues  an  average  input 
usage  rate.  However,  the  GOK  states  that 
if  a  producer  becomes  appreciably  more 
efficient  than  the  average,  it  is  supposed 
to  use  its  own  rate.  Otherwise,  if  it  is 
inspected  and  found  to  be 
overcompensated  for  its  duty  drawback, 
it  is  liable  for  a  penalty  assessment.  In 
addition,  since  POSOO  operates  the 
only  integrated  steel  mill  in  Korea, 
POSCO’s  actual  production  records  are 
used  for  those  inputs  that  are  used  only 


by  POSCO  at  an  earlier  stage  of 
production. 

The  Department  has  previously 
determined  that  duty  drawback  is 
allowed  for  certain  products  that  are  not 
physically  incorporated  into  the 
exported  items  imder  the  Korean  duty 
drawback  system.  See,  Stainless  Steel 
Cooking  Ware.  51  FR  42867,  42870 
(1986).  Accordingly,  in  our 
supplemental  questionnaire  we  asked 
the  GOK  whether  the  standard  cited  in 
the  LAA’s  internal  guidelines,  whereby 
only  physically  incorporated  raw 
materials  are  eligible  W  drawback, 
applies  to  all  products  exported  from 
Korea  or  is  limited  to  the  subject 
merchandise.  The  GOK  responded  that 
this  standard  applies  to  all  merchandise 
exported  from  Korea  and  that  it  was 
issued  in  April,  1985. 

Consistent  with  the  Subsidies  Code  of 
the  General  Agreement  on  Tariffs  and 
Trade,  the  Department  does  not 
consider  duty  drawback  provided  on 
goods  that  are  physically  incorporated 
into  the  exported  product,  making 
normal  allowance  for  waste,  to  be  a 
countervailable  subsidy.  See, 

§  355.44(i)(4){i)  of  the  Department’s 
Proposed  Regulations.  Respondents 
have  stated,  and  our  verification 
confirmed,  that  none  of  the  producers 
subject  to  this  investigation  received 
duty  drawback  on  inputs  that  were  not 
physically  incorporated  into  the 
exported  product.  The  GOK  has  further 
stated  that  it  prevents  the  receipt  of 
drawback  on  excessive  waste/scrap  by 
factoring  recoverable  scrap  into  the 
calculation  of  the  usage  rates  based  on 
the  economic  value  of  the  scrap.  Our 
verification  confirmed  that  POSCO,  the 
only  company  having  integrated  steel¬ 
making  facilities,  appropriately  factored 
recovered  scrap  into  its  calculated  usage 
rates.  None  of  the  producers  we  verifi^, 
except  Union  and  PSI,  received 
excessive  duty  drawback.  We  did  not 
find  that  duty  drawback  by  POSCO  was 
excessive.  However,  we  found  that  PSI 
claimed  and  received  duty  drawback  at 
a  rate  that  exceeded  the  rate  at  which 
imported  inputs  were  actually  used.  We 
also  found  at  verification  that,  for  some 
of  its  cold-rolled  steel  products.  Union 
claimed  duty  drawback  at  the  higher, 
standard  rates  when  it  should  have 
claimed  duty  drawback  at  its  own  usage 
rate,  which  was  lower  than  the 
standard. 

Accordingly,  we  have  calculated  the 
countervailable  benefits  received  by 
Union  and  PSI  by  applying  to  each 
company’s  total  drawback  claim  for  the 
POI  the  ratio  of  the  excessive  amount  of 
the  claimed  usage  rate  to  the  total  usage 
rate.  On  this  basis  we  calculated 
estimated  net  ad  valorem  subsidies  of 
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0.01  percent  for  certain  cold-rolled  steel 
products,  0.01  percent  for  certain 
corrosion-resistant  carbon  steel 

Siroducts,  and  less  than  0.005  percent 
or  certain  hot-rolled  carbon  steel 
products  and  certain  cut-to-length  plate. 

9.  Preferential  Utility  Bates 
Petitioners  alleged  that  POSCO 
receives  discounts  on  electricity ,^ater, 
gas  and  railroad  charges  under  the  Iron 
and  Steel  Industry  Rehabilitation  Order 
at  both  its  Pohang  and  Kwangyang 
facilities.  We  find  that  countervailable 
benefits  were  provided  to  the  steel 
industry  only  with  respect  to  certain 
discounts  applied  to  electricity  charges 
for  certain  firms. 

In  its  response  to  the  questionnaire, 
the  GOK  stated  that  the  Iron  and  Steel 
Industry  Rehabilitation  Order  was 
terminated  in  1986.  The  steel  companies 
also  stated  that  they  did  not  receive 
discounts  under  the  Order.  In  response 
to  further  questions  by  the  Department, 
the  GOK  stated  that  no  other  laws 
conferred  discounts  on  the  iron  and 
steel  industiy,  and  POSCO  stated  that  it 
did  not  receive  any  other  utility 
discounts.  The  respondents  also  stated, 
and  we  verified,  that  the  steel  producers 
paid  electricity  and  water  charges  at 
rates  specified  in  published  utility  rate 
charts,  except  that  certain  discounts 
were  applied  to  electricity  charges  for 
some  companies.  At  verification,  we 
found  that  all  steel  producers  in  fact  did 
receive  discounts  on  their  electricity 
charges.  Because  these  discounts  were 
not  reported,  and  since  we  therefore  had 
no  information  to  verify  with  respect  to 
whether  the  discounts  were  selectively 
provided,  we  determine  that,  as  BIA, 
these  discounts  are  selectively  provided. 

At  verification,  we  found  that  steel 
producers  received  two  types  of 
discounts.  One  discount  is  known  as  a 
“power  factor"  discount  and  usually 
ranges  from  zero  to  five  percent  of  the 
base  charge  for  electricity  usage.  This 
type  of  discount  was  received  by 
iklSCO  and  Dongbu.  A  second  discount 
was  received  by  POSCO  and  POCOS  in 
certain  months  when  the  companies 
limited  their  power  usage  in  response  to 
requests  horn  the  power  company 
(KEPCO)  to  do  so.  The  latter  discount 
was  provided  for  in  a  written  agreement 
between  POSCO  and  KEPCO. 

To  measure  the  benefit  from  these 
discounts,  we  calculated  the  ratio  of  the 
discounts  received  to  total  electricity 
charges  in  the  months  examined  at 
verification  and  applied  this  ratio  to 
each  company’s  total  electricity 
expenses  for  the  POL  For  each 
company,  we  then  divided  this  total 
benefit  for  the  POI  by  the  company’s 
total  sales.  On  this  basis,  we  calculated 


estimated  net  ad  valorem  subsidies  of 
0.03  percent  for  certain  hot-rolled 
carbon  steel  products,  0.03  percent  for 
certain  cold-rolled  carbon  steel 
products.  0.05  percent  for  certain  carbon 
steel  cut-to-length  products  and  0.02 
percent  for  certain  corrosion-resistant 
carbon  steel  products. 

10.  Short-term  Export  Financing 

We  verified  that  during  the  POI  the 
only  respondent  to  receive  short-term 
loans  contingent  on  export  was  the 
Pohang  Coated  Steel  Company 
(POCOS).  which  received  three  short¬ 
term  export  loans  during  the  POI. 

To  measure  the  benefit,  we  compared 
the  interest  paid  on  these  loans  during 
the  POI  with  the  interest  that  would 
have  been  paid  using  the  benchmark 
short-term  interest  rate  supplied  by 
respondents  (12.5  percent).  On  this 
basis,  we  calculated  estimated  net  ad 
valorem  subsidies  of  less  than  0.005 
percent  for  all  classes  or  kinds. 

B.  Programs  Determined  Not  to  be 
Countervailable 

We  determine  that  the  following . 
programs  do  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  Korea  of  certain  flat-rolled  steel 
products. 

1.  Government  Assistance  for  the 
Construction  of  POSCO's  Integrated 
Steel  Mill  at  Kwangyang  Bay  (Land 
Transfer) 

In  their  case  brief,  petitioners  reassert 
that  the  GOK  provided  POSCO  with 
land  for  its  Kwangyang  facility  at 
preferential  rates  or  fiw  of  charge.  See, 
Petitioners’  Case  Brief,  (May  6, 1993). 
Respondents  state  that  POSCO’s  land  . 
purchases  and  land  reclamation  were 
verified  and  cite  to  POSCO’s  verification 
report.  See,  Respondents’  Rebuttal  Brief, 
(May  11, 1993). 

In  our  preliminary  determination,  we 
categorized  government  assistance  for 
the  construction  of  POSCO’s  integrated 
steel  mill  at  Kwangyang  Bay  as  an  item 
for  which  we  needed  more  information. 
The  GOK  and  POSCO  assert  that  the 
majority  of  the  land  (about  70  percent) 
was  acquired  through  the  process  of 
land  reclamation.  See,  POSCO’s 
Verification  report  at  13.  POSCO  was 
able  to  reclaim  land  from  the 
Kwangyang  Bay  pursuant  to  the  Public 
Water  Surface  Reclamation  Law.  See. 
POSCO’s  Verification  Exhibit  GOK-19. 
POSCO  obtained  GOK  approval  and 
paid  the  costs  for  land  reclamation. 
There  is  no  evidence  on  record  to 
suggest  that  the  GOK  accorded  POSCO 
preferential  treatment  in  allowing 
POSCO  to  reclaim  the  land. 


The  majority  of  the  remaining  land 
was  purchased  from  private  land 
owners  through  the  local  government, 
which  served  as  POSCO’s  agent.  At 
verification,  we  examined  independent 
studies  and  other  documentation  which 
showed  that  POSCO  had  paid  the 
market  value  for  the  purchased  land. 
Accordingly,  we  determine  that  no 
subsidy  for  land  has  been  provided  to 
POSCO. 

2.  Exemption  from  Acquisition  Tax  in 
Rural  Areas 

Petitioners  allege  that  POSCO,  under 
the  Law  for  the  Promotion  of  Income 
Sources  in  Rural  Areas,  was  exempted 
from  paying  the  acquisition  tax  on 
purchases  of  land,  buildings,  and  capital 
equipment  at  Kwangyang  Bay  Industrial 
Estate. 

The  GOK  states  that  Article  110-3  of 
the  Local  Tax  Act  exempted  POSCO 
from  the  two  percent  tax  on  immovable 
property  while  in  effect.  The  GOK 
further  notes  that  POSCO  was  not 
eligible  for  the  general  exemption  for 
companies  that  relocate  to  rural  areas. 
POSCO  states  that  it  benefitted  from  this 
law  between  1983  and  1987,  when  it 
was  acquiring  land  and  buildings  for  its 
Kwangyang  facility.  According  to 
POSCO,  the  exemption  expired  on 
December  31, 1987,  although  the  law 
was  not  formally  terminated  until  a  year 
later.  Since  1987,  POSCO  has  paid  tax 
on  all  acquisitions.  According  to  the 
GOK,  the  benefit  from  this  program  was 
immediate  since  the  tax  that  did  not 
have  to  be  paid  was  due  when  the 
property  was  acquired.  The  GOK  further 
states  that  no  successor  laws  have  been 
passed  since  the  termination  of  this 
provision  that  confer  an  exemption  on 
POSCO  from  the  acquisition  tax. 

At  verification,  we  examined  the 
calculations  of  the  acquisition  tax  that 
would  have  been  paid  on  the  property 
acquired  between  1983  and  1987,  had 
POSCO  been  required  to  pay  it.  We  also 
examined  POSCO’s  records  and 
determined  that  POSCO  has  paid  the 
acquisition  tax  on  all  immovable 
property  since  January  of  1988.  Because 
this  tax  exemption  was  nonrecurring, 
there  was  no  benefit  during  the  POL 

3.  Selective  Depreciation  Due  to 
Revaluation  of  Assets 

TERCL  Article  56-2  (Special 
Treatment  for  Revaluation  of  Assets  at 
the  Time  of  Going  Public)  allows  a 
company  that  is  making  an  initial  public 
offering  to  revalue  its  assets  without 
meeting  the  requirement  in  the  Asset 
Revaluation  Aci  of  a  25  percent  change 
in  the  wholesale  price  index  since  the 
company’s  last  revaluation.  Petitioners 
allege  that  the  GOK  has  administered 
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Article  56(2)  in  a  manner  that  provided 
specific  benefits  to  POSCO  wi^  respect 
to  its  1989  revaluation,  and  have 
submitted  data  concerning  the  size  of 
POSCO's  revaluation  relative  to  other 
companies  that  revalued  imder  Article 
56(2).  Petitioners  maintain  that  this 
revaluation  has  allowed  POSCO  to 
declare  a  higher  amount  of  tax 
deductible  depreciation  than  it 
otherwise  would  have. 

We  initially  investigated  whether  the 
Korean  government  provided  POSCO 
with  a  specific  exemption  from  the 
requirements  for  asset  revaluation  by 
allowing  POSCO  to  revalue  in  1982  and 
1988/1989,  despite  the  fact  that  Korea’s 
wholesale  prices  increased  by  only  5.09 
percent  in  the  interim — less  than  &e 
required  25  percent.  Respondents 
provided  the  following  information, 
which  we  subsequently  verified, 
concerning  TERCL  Article  56(2)  and  its 
application  to  POSCO’s  revaluation. 

POSCO  was  partially  privatized  in 
1988,  a  process  that  culminated  in  the 
listing  of  POSCO’s  shares  on  the  Korea 
Stock  Exchange  on  June  10. 1988. 

Article  56-2  was  enacted  on  November 
28, 1987,  and  applied  to  all  companies 
making  an  initial  public  offering  from 
January  1, 1987  \intil  the  provision  was 
abolished  effective  December  31, 1990. 
The  GOK  notes  that  during  this  period 
316  companies  were  newly  listed  on  the 
Korea  Stock  Exchange,  of  which  207 
revalued  their  assets  under  Article 
56(2).  Pursuant  to  this  Article, 
companies  that  listed  on  the  Korea 
Stock  Exchange  between  January  1. 

1987  and  December  31, 1988  (as  was  the 
case  with  POSCO)  had  until  December 
31, 1989  to  revalue  their  assets.  A 
company  that  listed  its  stock  after 
December  31, 1988  had  to  revalue  its 
assets  prior  to  being  listed  on  the  stock 
exchange.  The  GOK  argues  that  POSCO 
acted  in  accordance  with  this  provision 
because  it  listed  its  shares  in  June  of 
1988,  and  the  results  of  the  investigation 
report  on  its  revaluation  were  reported 
to  the  GOK  on  September  29, 1989. 

We  preliminarily  determined  that  the 
timing  of  the  revaluation  was  not 
granted  on  a  selective  basis,  due  to  the 
fact  that  companies  in  a  wide  variety  of 
industries,  e.g.,  fishing,  food  and 
beverages,  textiles,  leather  goods,  wood 
products,  chemicals,  petroleum,  and 
mineral  products,  among  others,  also 
revalued  under  'TERCL  Article  56-2.  We 
stated,  however,  that  we  required 
further  infmmation  concerning  the 
.  magnitude  of  the  revaluation  and 
whether  the  methodology  used  in  the 
revaluation  was  performed  in 
accordance  with  standard  Korean 
accounting  principles. 


From  the  information  available  on  the 
record,  it  appears  that  POSCO  did  not 
revalue  more  of  its  assets  than  is 
generally  allowed  under  Korean  law. 

The  Asset  Revaluation  Act  allows  assets 
to  be  revalued  if  they  are:  (1)  Actually 
used  for  carrying  out  the  business 
purposes  of  the  company;  and  (2) 
capable  of  being  depreciated/amortized 
under  Korea’s  tax  laws.  In  addition, 
non-depreciable/amortizable  assets 
purchased  on  or  before  December  31, 
1983,  may  be  revalued  only  once.  In  the 
case  of  POSCO’s  1989  revaluation,  the 
vast  majority  of  the  revaluation  surplus 
(the  newly  revalued  amount  of  assets 
subject  to  revaluation  minus  their 
former  value)  resulted  from  increases  in 
the  value  of  machinery  and  equipment. 
Revaluation  of  such  assets  is 
permissible  under  the  relevant  laws, 
and  there  is  no  evidence  that  the  GOK 
intervened  to  allow  POSCO  to  revalue 
more  assets  than  other  firms  are  allowed 
to  revalue. 

After  verification,  p)etitioners 
submitted  additional  information 
indicating,  according  to  them,  that 
POSCO's  revaluation  may  have  been 
significantly  greater  than  that  of  the 
other  companies  that  revalued.  Because 
the  information  was  untimely,  we 
returned  it  but  requested  additional 
information  on  this  subject  The 
additional  informaticm  submitted  by 
petitioners  contained  data  on  the 
amount  of  assets  revalued  of  only  45  of 
the  207  companies  that  revalued 
pursuant  to  TERCL  Article  56(2). 
Furthermore,  it  was  not  clear  from 
petitioners’  data  which  companies 
revalued  pursuant  to  Article  56(2)  and 
which  revalued  in  accordance  with  the 
general  provisions  of  the  Asset 
Revaluation  Act.  Because  of  these 
shortcomings,  and  because  the 
information  was  submitted  too  late  in 
the  proceeding  for  us  to  verify,  we  can 
draw  no  conclusions  with  respect  to  the 
relative  benefit  derived  by  POSCO  from 
this  program. 

Accordingly,  we  reaffirm  our  holding 
that  POSCO  was  not  provided  with  a 
selective  exemption  fiem  the  25  percent 
requirement  in  the  Asset  Revaluation 
Act.  In  addition,  we  determine  that  the 
GOK  did  not  provide  preferential 
treatment  to  roSCO  concerning  the 
method  of  the  revaluation.  Since  there 
is  no  evidence  of  de  jure  or  de  facto 
selectivity  concerning  the  timing  of 
POSCO’s  revaluation  under  TERCL 
Article  56(2)  or  the  method  of  POSCO’s 
revaluation  under  the  Asset  Revaluation 
Act,  we  determine  that  this  program  is 
not  countervailable. 


4.  Tax  Reserves  and  Credits 

Pursuant  to  $  355.39  of  our 
regulations  (subsidy  practice  discovered 
during  investigation  or  review),  on 
February  11, 1993,  we  asked 
respondents  for  information  concerning 
the  receipt  and  selectivity  of  the 
following  tax  programs:  reserve  for 
technology  development,  reserve  for 
investment,  reserve  for  overseas 
investment  loss,  investment  tax  credit, 
reserve  for  business  rationalizaticm,  and 
the  legal  reserve. 

Witn  the  exception  of  the  reserve  for 
investment  (discussed  above  as  a 
countervail^le  subsidy),  we  found  no 
evidence  at  verification  that  these  tax 
programs  are  not  used  by  a  wide  variety 
of  industries.  Therefore,  we  determine 
that  these  programs  are  not  selectively 
provided  to  the  steel  industry. 

C  Programs  Determined  Not  To  Be 
Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Korea  of  certain  flat-rolled  steel 
products: 

1.  Tax  Incentive  for  a  Factory  Located 
in  an  Agricultural  and  Industrial  Area. 

2.  Special  Depreciation  as  a  Tax 
Deductible  Cost  Contingent  on  Exports. 

3.  Export  Credit  from  the  Export- 
Import  Bank  of  Korea. 

D.  Programs  Determined  Not  To  Exist 

We  determine  that  the  following 
programs  do  not  exist: 

1.  Preferential  Port  Charges — ^Iron  and 
Steel  Industry  Rehabilitation  Order. 

2.  Preferential  Utility  Rates — Iron  and 
Steel  Industry  Rehabilitation  Order. 

3.  Insurance  Benefits. 

Critical  Circumstances 

On  March  16. 1993,  we  published  our 
preliminary  negative  critical 
circumstances  determinations  (58  FR 
1420(j).  We  found  that  critical 
circumstances  did  not  exist  with  respect 
to  hot-rolled  carbon  steel  flat  products, 
corrosion-resistant  carbon  steel  flat 
products,  and  cut-to-length  plate, 
because  the  export  subsidies  for  all 
three  classes  or  kinds  ware 
preliminarily  determined  to  be  de 
minimis.  'There  was  no  allegation  of 
critical  circumstances  regarding  cold- 
rolled  carbon  steel  flat  products. 

We  have  not  receiveo  comments  from 
any  interested  party  concerning  our 
preliminary  critical  circumstances 
determination,  and  no  information  has 
since  been  submitted  for  the  record  that 
would  alter  our  determination.  Further, 
as  in  the  preliminary  determinations, 
we  find  that  the  export  subsidies  for 
each  class  or  kind  are  de  minimis. 
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Accordingly,  we  determine  that  critical 
drcumstancea  do  not  exist  with  respect 
to  any  of  the  classes  or  kinds  of 
meraiandise  covered  by  these 
investigations. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 
accounting  records,  and  examination  of 
original  source  documents.  We  also  met 
independently  with  representatives  of 
six  bank  and  non-bank  financial 
institutions  and  one  academic 
institution.  Our  verification  results  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
sxispend  liquidation  of  all  entries  of 
certain  steel  products  from  Korea  that 
were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7, 1992,  the  date  of 
publication  of  our  preliminary 
determinations  in  the  Federal  Register. 
These  final  countervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5.  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
caimot  be  imposed  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6. 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7, 1992,  and  April  6, 1993. 

We  will  reinstate  suspension  of 
liquidation  under  section  705(d)  of  the 
A^  if  the  International  Trade 
Commission  (TTC)  issues  a  final 
affirmative  injury  determination,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
below. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 


Country-Wide  Ad  Valorem  Rate— 4.64% 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate— 3.76% 
Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

Corintry-Wide  Ad  Valorem  Rate — 2.34% 
Certain  Cut-To-Length  Carbon  Steel  Plate 
Country-Wide  Ad  Valorem  Rate — 3.46% 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  FTC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  \mder  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If.  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  firom  Korea. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
ret\im  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C  1671d(d))  and  19  CFR 
355.20(a)(4). 

Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-15635  Filed  7-6-93;  8:45  am] 
BILUNQ  COOC  3S10-OS-e 
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Final  Affirmative  Countervailing  Duty 
Determlnationa:  Certain  Steel  Products 
From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norbert  Gannon.  Thomas  McGinty,  or 
Sarah  Givens,  Office  of  Countervailing 
Compliance,  U.S.  Department  of 
Commerce,  room  3099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-2786. 

Final  Determinations 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act], 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Mexico  of 
certain  steel  products.  For  information 
on  the  estimated  net  subsidies,  please 
see  the  Suspension  of  Liquidation 
section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determinations  (57  FR 
57813  (December  7, 1992)),  the 
following  events  have  occurred. 

On  December  18. 1992,  we  issued 
supplemental  questionnaires  to  the 
GOM,  AHMSA,  and  IMSA.  On  January 

11, 1993,  we  received  responses  from 
the  GOM.  AHMSA,  and  IMSA,  and  on 
February  8, 1993,  we  initiated  an 
investigation  into  AHMSA ’s 
equityworthiness  in  1990  and  1991. 

On  March  8, 1993,  we  published  in 
the  Federal  Register  a  notice  postponing 
the  final  determinations  in  these 
investigations  in  accordance  with  the 
postponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935). 

We  verified  the  information  used  in 
making  our  preliminary  determinations 
and  the  responses  received  on  January 

11. 1993,  fimm  March  22  through  April 

2. 1993. 

On  April  6, 1993,  we  terminated 
suspension  of  liquidation  of  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  for  consumption,  on  or  after 
that  date  (see.  Suspension  of 
Liquidation  section,  of  this  notice). 

Parties  submitted  case  and  rebuttal 
briefs  on  May  6, 1993,  and  May  10. 
1993,  respectively.  The  General  Issues 
hearing  was  held  on  May  5  and  6, 1993. 
The  Mexican  coimtry-specific  hearing 
was  held  on  May  12, 1993. 
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Scope  of  Investigations 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  kinds"  of  merchandise,  as 
defined  in  the  Scope  Appendix  that  is 
attached  to  Final  Affirmative 
Coimtervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria. 
These  two  "classes  or  kinds"  of 
merchandise  are:  (1)  Certain  corrosion- 
resistant  carbon  steel  flat  products  and 
(2)  certain  cut-to-length  carbon  steel 
plate.  Comments  regarding  the  scope  of 
these  investigations  including 
comments  on  American  Goods  Returned 
and  Grade  E  sheet  are  addressed  in  the 
Scope  Appendix. 

Injury  Test 

Because  Mexico  is  a  "country  imder 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  materially 
injure,  or  threaten  material  injiuy  to, 

U.S.  industries.  On  August  21, 1992,  the 
ITC  preliminarily  determined  that  there 
is  a  reasonable  indication  that  industries 
in  the  United  States  are  being  materially 
injxired  or  threatened  with  material 
injury  by  reason  of  imports  from  Mexico 
of  the  subject  merchandise  (57  FR 
38064,  August  21, 1992). 

Respondents 

The  GOM  is  a  respondent  for  each 
class  or  kind  of  mendiandise  subject  to 
these  investigations.  The  following  is  a 
list  of  the  selected  respondent 
companies  for  each  class  or  kind  of 
merchandise  subject  to  these 
investigations: 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products: 

Industrias  Monterrey,  SA  de  CV  (IMSA) 

Hojalata  y  Lamina,  SA  de  CV  (HYLSA) 
Certain  Cut-To-Length  Carbon  Steel  Plate: 

Altos  Homos  de  Mexico,  SA  de  CV 
(AHMSA) 

Use  of  Best  Information  Available  for 
HYLSA 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  the  best  information 
available  (BIA)  "whenever  a  party  or 
any  other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation  *  * 

One  of  the  companies  in  these 
investigations.  H^h,SA,  submitted  a 
letter  to  the  Department  on  October  5, 
1992,  stating  that  it  would  not  be 
responding  to  the  Department’s 
questionnaire.  On  October  5, 1992,  we 
^so  received  the  GOM’s  response  which 
contained  limited  information  regarding 


programs  from  which  petitioners  alleged 
HYLSA  had  benefited. 

On  November  18, 1992,  we  sent  a 
letter  to  the  GOM  informing  them  that 
in  cases  where  the  government  responds 
on  behalf  of  a  non-responding  company, 
we  will  use  the  government’s  response 
to  the  extent  that  it  serves  to  establish 
non-use  of  certain  programs  by  the 
company  and  to  the  extent  that  it  serves 
to  establish  that  certain  programs  used 
by  the  company  are  not  countervailable 
b^use  they  are  not  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries  (i.e.,  non¬ 
specific  programs).  The  letter  stated  that 
our  use  of  the  GOM’s  response  in  these 
two  respects  would  be  contingent  upon 
the  GOM’s  certification  that  non-use 
and  non-specificity  could  be  verified 
entirely  from  government  books  and 
records.  We  requested  that  the  GOM 
respond  to  this  letter  with  any  pertinent 
information  regarding  programs  under 
investigation  and  HYLSA’s  non-use  of 
such  programs. 

Based  on  the  GOM’s  November  23. 

1992,  response  to  our  letter,  we  gave  the 
GOM  an  opporhinity  to  provide 
evidence  at  verification  of  non-use  of 
the  following  programs:  FOMEX, 
CEPROFIs,  Nafinsa  Debt  Forgiveness, 
Nafinsa  Short-term  Loans,  and  Banobras 
Line  of  Credit.  Based  on  information 
included  in  the  GOM’S  January  22, 

1993,  letter,  the  Department  also  agreed 
to  examine  evidence  of  the  non- 
countervailability  of  PTYLSA’s  debt 
restructuring.  The  GOM  did  not. 
however,  schedule  any  verification 
meetings  concerning  this  restructuring. 

In  a  March  5, 1993,  letter  to  the  GOM, 
the  Department  informed  the  GOM  that, 
because  it  had  not  scheduled  any 
meetings  to  verify  the  non- 
countervailability  of  HYLSA’s  debt 
restructuring,  we  did  not  intend  to 
verify  that  program.  In  the  same  letter, 
we  also  declined  the  GOM’s  request  to 
examine  the  PITEX  program  with 
respect  to  HYLSA  because  their 
November  23. 1992,  questionnaire 
response  did  not  state  that  HYLSA  did 
not  use  PITEX,  and  because  the  GOM 
did  not  provide  any  new  evidence  with 
respect  to  the  coimtervailability  of  the 
PITEX  program. 

Based  on  the  GOM’s  questionnaire 
response  with  respect  to  the  non-use  by 
HYLSA  of  alleged  countervailable 
programs  and  our  verification  of  that 
response,  we  determine  that  HYLSA  did 
not  use  five  coimtervailable  programs 
during  the  period  of  investigation. 

These  are: 

1.  FOMEX; 

2.  CEPROFIs: 

3.  Nafinsa  Debt  Forgiveness; 

4.  Nafinsa  Short-term  Loans;  and 


5.  Banobras  Line  of  Credit. 

For  the  remaining  programs  (except 
for  those  programs  that  are  AH^A-  or 
IMSA-sp^fic),  we  have  used  BIA 
because:  (1)  ’The  GOM  did  not  establish 
non-use;  or  (2)  the  GOM  did  not 
establish  non-specificity.  We  have 
applied  BIA  to  these  programs 
inmvidiially.  For  purposes  of  clarity,  we 
have  divide  our  application  of  BIA  into 
two  sections:  (1)  HyWspedfic 
programs;  (i.e..  1987  equity  infusions 
from  the  GOM  and  delrt  restructxmng 
agreements);  and  (2)  other  government 
programs;  (i.e.,  FONEI,  Bancomext  pre¬ 
export  financing,  Bancomext  import 
financing,  Nafinsa  long-term  loans. 
Nafinsa  loan  guarantees.  Nafinsa  Fonei- 
like  financing,  IMIS,  PITEX,  accelerated 
depreciation  allowance,  and  Article  15 
and  94  loans). 

Where  available,  we  used  petitioners 
program-specific  BIA  information  taken 
from  either  the  original  petition  or 
petitioners’  November  10, 1992, 
submission.  We  have  reviewed 
petitioners’  calculations  and  determined 
that  they  are  methodologically 
reasonable.  Data  used  in  these 
calculations  are  supported  by 
information  reasonably  available  to 
petitioners.  For  programs  (except 
PITEX)  where  petitioners  did  not 
rovide  information,  we  have  used  the 
igher  of  either:  (1)  The  rate  calculated 
for  that  program  in  these  final 
determinations,  or  (2)  the  highest  rate 
calculated  for  that  program  in  any 
previous  final  determination  in  a 
Mexican  investigation  or  review.  For 
PITEX,  we  have  reviewed  all  of  the 
arguments  and  consider  that  the  highest 
rate  calculated  in  any  previous  final 
determination  is  aberrational  and 
therefore  inappropriate  for  use  as  a  BIA 
rate.  Instead,  we  have  chosen  the 
highest  non-aberrational  rate  for  PITEX 
in  any  previous  final  determination. 
(For  a  further  discussion  on  the 
Department’s  selection  of  the  BIA  rate 
for  PITEX,  see,  the  Interested  Party 
Comments  section  of  this  notice.) 

The  Department  was  unable  to  find  a 
prior  rate  for  three  programs  where 
petitioners  did  not  provide  any 
information:  FONEI-like  Nafinsa 
financing,  Nafinsa  loan  guarantees,  and 
accelerated  depreciation  allowance. 
While  these  programs  are  not  used  by 
either  of  the  responding  companies  in 
these  investigations,  the  GOM  provided 
no  evidence  that  HYLSA  either  did  not 
use  these  programs,  or  that  they  are  not 
coimtervailable.  In  our  preliminary 
determinations,  the  Department 
requested  comments  regarding  possible 
BIA  rates  for  these  three  programs. 
Becavise  (1)  we  have  not  received  any 
such  comments:  (2)  the  Department  has 
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not  found  use  of  these  programs  in  any 
previous  Mexican  case;  and  (3)  we  have 
no  other  information  on  the  record  from 
which  to  derive  calculate  rates  for 
these  programs,  we  are  assigning  as  BIA 
to  each  of  these  programs  a  rate  of  0.50 
percent  ad  valorem.  It  is  appropriate  to 
assign  a  rate  to  each  of  these  programs 
because  the  GOM  vtes  provided  with  an 
opportunity  to  demonstrate  non-use  or 
non-coimtervailability  of  these 
programs.  Since  the  GOM  chose  not  to 
provide  that  information,  the 
Department  has  no  choice  but  to  assume 
that  the  programs  are  countervailable 
and  are  used  by  HYLSA.  Given  that,  as 
BIA.  we  are  assuming  countervailability 
and  use.  it  is  appropriate,  absent  any 
other  information  on  the  record,  to 
apply  a  rate  that  is  above  de  minimis  to 
ea^  of  these  prc^mms. 

Where  the  l^partment  has  changed 
its  methodology,  as  discussed  in  this 
notice  and  the  General  Issues  Appendix 
that  is  described  in  the  General  I^ues 
section  of  this  notice,  we  have  adjusted 
neither  the  petitioners*  nor  the 
preliminary  determination  calculations. 
Notwithstanding  our  view  that  the 
methodological  changes  described  in 
this  notice  and  the  General  Issues 
Appendix  represent  the  most  accurate 
and  appropriate  methods  for  identifying 
and  measuring  the  types  of  subsidies  at 
issue  in  these  investigations,  we  do  not 
believe  it  is  necessary  to  reconfigure  the 
methodological  assiunptions  underlying 
the  petition  or  preliminary 
determinations  for  piuposes  of  applying 
BIA.  The  petitioners’  allegations  and  the 
Department’s  preliminary 
determinations  were  calculated  on  the 
basis  of  methodologies  which  were 
accepted  as  legitimate  and  reasonable  at 
the  time  the  allegations  or 
determinations  were  made.  Since  BIA 
need  not  represent  the  most  accurate 
information,  but  rather  is  merely  a 
choice  of  information  available  on  the 
record  of  the  investiration,  we  have 
determined  that  momfication  of  BIA 
rates  to  reflect  new  methodological 
thinking  is  unwarranted. 

The  overall  rate  for  HYLSA  is  47.84 
percent.  The  program-by-program  BIA 
rates  for  HYLSA  are: 


Percent 

1.  HYLSA-specHIc  Programs; 
a.  1987  Equity  infusiona.  debt  re¬ 
structuring  agreements  .......... 

31.64 

2.  Other  Prof^ams: 
a  FONFI 

0.14 

b.  Bancomext  pre-export  financ- 

ing . 

0.11 

c.  Barrcomext  Import  finarxdng  ... 

0.07 

d.  Nalinsa  lorrg-term  loans  _ 

1.05 

e.  IMIS  . . 

0.24 

1.  PITEX  _ 

11.85 

Percent 

g.  Amde  15  atrd  94  loans - 

1.24 

h.  FONEI-Nke  Nalirrsa  financing  . 

0.50 

I.  Nafinsa  loan  guarantees _ _ 

0.50 

j.  Accelerated  depreciation _ 

0.50 

ToW  . . 

47.84 

We  included  HYLSA’s  BIA  rate  when 
calculating  the  country-wide  rate  for 
certain  corrosion-resistant  carbon  steel 
flat  products  on  each  program.  We 
weighted  the  ad  valorem  subsidy 
received  by  each  firm’s  share  of  exports 
to  the  United  States  using  the  export 
statistics  for  HYLSA  prodded  by  the 
GOM.  'Hie  rates  for  all  programs  were 
then  summed  to  arrive  at  a  country- 
wide  rate.  In  accordance  with  19  CFR 
355.20(d),  we  then  compared  each 
company’s  individual  rate  to  the 
country-wide  rate  to  determine  whether 
the  rate  for  either  of  the  companies 
involved  in  these  investigations  was 
significantly  difierent  from  the  coimtry- 
wide  rate.  HYLSA’s  rate  was 
significantly  difierent  Therefore. 

HYLSA  is  assigned  its  own  company- 
specific  ad  valorem  BIA  rate,  and  its 
rate  is  not  included  in  the  rate  listed  at 
the  end  of  each  program  section  below. 

Analysis  of  Programs 

Based  on  our  analysis  of  the  petition, 
the  responses  to  our  questionnaires, 
verification  and  comments  by  interested 
parties,  we  determine  the  following: 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
countries  were  not  case-specific  but 
rather  eeneral  in  nature.  'These  include: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  Imth  the  general  issues  case 
briefs  and  rebuttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 
Department’s  positions  on  each  are 
ad^ssed  in  the  General  Issues 
Appendix  which  is  attached  to  Final 
Afiirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
firom  Austria  which  is  published 
concurrently  vrith  this  notice. 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  subsides  (the  period  of 
investigation  (POl))  is  the  calendar  year 
1991. 


Calculation  of  a  Country-Wide  Rate 

In  determining  the  benefits  received 
imder  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  a  country-wide  rate  on  each 
program  for  each  class  or  kind  of 
me^andise.  This  rate  comprised  the 
ad  valorem  benefit  received  by  each 
firm  weighted  by  each  firm’s  share  of 
exports  to  the  United  States.  The  rates 
for  all  programs  were  then  summed  to 
arrive  at  a  country-wide  rate  for  each 
class  or  kind  of  merchandise. 

Pursuant  to  19  CFR  355.20(d).  for 
each  class  or  kind  of  merchandise,  we 
compared  the  total  ad  valorem  subsidy 
received  by  each  firm  to  the  covmtry- 
wide  rate  for  all  programs.  Since 
AHMSA  is  the  only  company  subject  to 
the  certain  cut-to-length  carbon  steel 
plate  investigation,  its  rate  represents 
the  country-wide  rate  for  that  class  or 
kind  of  merchandise.  For  the 
investigation  concerning  certain 
corrosion-resistant  carbon  steel  flat 
products,  the  rate  calculated  for  IMSA 
represents  the  country-wide  rate 
because  HYLSA’s  BIA  rate  was  found  to 
be  significantly  difierent  fi'om  the 
co\mtry-wide  rate.  HYLSA  received  its 
own  individual  company  rate  and  was 
removed  from  the  calculation  of  the 
country-wide  rate  which  was  then 
recalculated  using  the  rate  of  the 
remaining  corrosion-resistant  producing 
firm  under  investigation,  IMSA.  The 
country-wide  rates  will  be  assigned  to 
all  other  manufacturers,  producers,  and 
exporters  of  each  respective  class  or 
kind  of  merchandise. 

Based  upon  oiur  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

Equityworthiness 

The  Department  has  consistently  held 
that  government  provision  of  equity 
does  not  per  se  confer  a  subsidy.  As 
outlined  in  the  Equity  section  of  the 
General  Issues  Appendix,  government 
equity  infusions  bestow  a 
countervailable  benefit  only  when 
provided  on  terms  inconsistent  with 
commercial  considerations.  Therefore, 
based  on  financial  information 
presented  in  the  petition,  the 
Department  initiated  an  equityworthy 
investigation  of  AHMSA  for  the  years 
1977  and  1979  through  1987.  After 
publication  of  the  preliminary 
determinations,  the  Department 
expanded  the  equityworthy 
investigation  to  include  1990  and  1991. 
This  decision  was  made  in  accordance 
with  the  Department’s  regulations 
which  state  that  "(i]f  during  an 
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investigation  or  an  administrative 
review  the  Secretary  discovers  a 
practice  which  appears  to  provide  a 
subsidy  with  respect  to  the  merchandise 
and  the  practice  was  not  alleged  or 
examined  in  the  proceeding,  the 
Secretary  will  examine  the  practice  if 
the  Secretary  concludes  that  sufficient 
time  remains  before  the  scheduled  date 
for  the  Secretary's  final  determination  or 
final  results  of  review."  See,  19  C.F.R. 
355.39(a):  and  see.  Memorandum  to 
Joseph  A.  Spetrini,  Acting  Assistant 
Secretary  for  Import  Adn^istration, 
from  Bad>ara  E.  Tillman,  Director,  Office 
of  Countervailing  Compliance,  and  CVD 
Team  (February  8. 1993),  which  is  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Building). 

In  our  preliminary  determinations,  we 
found  AHMSA  to  be  equityworthy  in 
1977  and  unequityworthy  from  1979 
through  1987.  See.  Memorandum  to 
Management,  from  Norbert  O.  Gannon 
(November  27, 1992),  the  public  version 
of  which  is  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building).  After  considering 
all  comments,  we  find  no  reason  to 
change  that  finding  for  these  final 
determinations.  Additionally,  we  find 
AHMSA  uinequitywoithy  for  the  years 
1990  and  1991.  Sm,  Memorandum  to 
Barbara  E.  Tillman,  frnrn  Norbert  O. 
Gannon  (June  21, 1993),  a  public 
version  of  which  is  on  file  in  the  (Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Creditworthiness 

Petitioners  alleged  that  AHMSA  was 
uncreditworthy  during  1977  and  from 
1979  through  1987,  and  that  any 
subsidy  calculation  for  long-term  loans 
made  during  those  years  should  include 
a  risk  premium.  The  Department 
initiated  on  and  reviewed  AHMSA’s 
creditworthiness  for  the  years  1983 
through  1987.  Based  on  the  information 
on  the  record,  we  determine  that 
AHMSA  was  creditworthy  in  1987,  and 
uncreditworthy  in  each  year  during  the 
period  1983  through  1986.  (For  a  more 
detailed  discussion  of  the 
creditworthiness  analysis,  see, 
Memorandum  to  Barbara  E.  Tillman, 
fr^m  Norbert  O.  Gannon  (June  21. 1993), 
a  public  version  of  which  is  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building). 

Because  we  have  fotmd  AHN^A  to  be 
uncreditworthy  in  each  year  during  the 
period  1983  through  1986,  we  have  used 
as  our  discount  rate  for  equity  infusions 
and  grants  the  rate  for  loans  to 
uncreditworthy  compaiiies  which  is 
discussed  in  the  Discount  Rate  section 
of  this  notice.  (See.  Final  Affirmative 
Countervailing  Duty  Determination: 


New  Steel  Rail.  Except  Light  Rail,  from 
Canada.  54  FR  31991  (August  3. 1989); 
Cmmtervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31. 
1989),  (Proposed  Regulations), 
355.44(b)(6)(iv)).  Because  the  COM  did 
not  provide  any  long-term  benchmark 
information  or  a  prime  interest  rate,  we 
are  using  a  short-term  Costo  Porcentual 
Promedio  (CPP)  based  rate  as  a  proxy  for 
both  the  highest  long-term  rate  and  the 
prime  rate  in  the  risk  premium 
calculation.  (For  a  description  of  the 
CPP  and  our  calculation  of  the  CPP- 
based  rate,  see.  the  Discoimt  Rate  of  this 
notice:  see  also.  Proposed  Regulations, 
§355.44(b)(6)(iv)(A)(3).)  None  of 
AHMSA’s  coimtervailable  long-term 
loans  were  received  by  AHMSA  during 
the  years  that  we  have  determined 
AHMSA  to  be  uncreditworthy; 
therefore,  we  have  not  added  a  risk 
premium  to  the  benchmark  used  in  any 
of  AHMSA’s  long-term  loan 
calculations. 

Privatization 

In  November  1991,  the  COM  sold  all 
of  its  ownership  interest  in  AHMSA. 
Prior  to  privatization,  AHMSA  was 
almost  entirely  owned  by  the  GOM. 
Since  Novem^r  1991,  the  GOM  holds 
no  stock  in  AHMSA. 

In  these  final  determinations,  we  have 
decided  that  a  portion  of  the  price  paid 
for  a  formerly  government-owned 
company  represents  partial  repayment 
of  prior  subsidies.  We  calculated  the 
portion  of  the  pimdiase  price 
attributable  to  repayment  of  prior 
subsidies.  We  then  reduced  ffie  benefit 
streams  for  each  of  the  prior  subsidies 
by  the  ratio  of  the  repayment  amount  to 
the  net  present  value  of  all  remaining 
benefits  from  those  prior  subsidies  at 
the  time  of  privatization.  A  further 
explanation  of  the  Department’s 
determination  of  privatization  and  these 
calculations  can  ^  found  in  the 
Privatization  section  of  the  General 
Issues  Appendix.  The  subsidies 
allocated  to  the  POI  for  AHMSA  reflect, 
where  appropriate,  the  application  of 
the  privatization  methodology. 

Hyperinflation  Methodology 

According  to  information  provided  by 
the  GOM,  Mexico  was  hyperinflationary 
during  the  years  1983  through  1988.  In 
accordance  with  past  practice,  if  a 
coimtry  is  found  to  be  hyperinflationary 
and  companies  in  the  country  adjust  for 
inflation  in  their  financial  statements  (as 
is  done  by  AHMSA),  the  Department 
will  make  adjustments,  where 
necessary,  to  account  for  hyperinflation 
in  the  benefit  calculations. 


Because  Mexico  was 
hyperinflationary  during  only  a  portion 
of  the  past  15  years  (the  numW  of  years 
the  Department  reaches  back  to  gather 
information  on  non-recurring  subsidies), 
indexing  for  the  entire  period  or 
converting  the  amount  of  the  infusions 
into  dollars  at  the  time  of  infusion  (i.e. 
dollarization)  for  use  in  our  calculation 
would  inflate  the  benefit  from  these 
infusions  by  adjusting  for  non¬ 
hyperinflationary  as  well  as 
hyperinflationary  periods.  In  the 
preliminary  determinations,  we 
adjusted  the  grant  allocation 
calculations  for  pre-hyperinflationary 
infusions  once  the  benefit  stream 
entered  the  hyperinflationary  period. 
Adjustments  for  hyperinflation  were 
made  to  the  benefit  stream  during  each 
year  of  hyperinflation  and  stopped  once 
the  benefit  stream  reached  the  end  of 
the  hyperinflationary  ^riod. 

We  nave  reexamined  the 
hyperinflation  methodology  used  for  the 
preliminary  determinations  and  have 
determined  that  for  calculating  the 
benefit  from  equity  infusions  and  non¬ 
recurring  grants,  a  loan-based 
methodology  more  accurately  reflects 
the  effects  of  hyperinflation.  The 
methodology  we  have  used  assumes 
that,  in  lieu  of  a  government  equity 
infusion/grant,  a  company  would  have 
had  to  take  out  a  15-year  loan  that  was 
rolled  over  each  year  at  the  prevailing 
nominal  interest  rates,  whicm  for 
purposes  of  our  calculation  were  the 
CPP-based  interest  rates  discussed  in 
the  Discoimt  Rate  section  of  this  notice. 
The  benefit  in  each  year  of  the  15'year 
period  equals  the  principal  plus  interest 
payments  associated  wiffi  the  loan  at  the 
nominal  interest  rate  prevailing  in  that 
year. 

Since  we  have  assumed  that  the 
infusion/grant  was  equivalent  to  a  15- 
year  loan  at  the  current  rate  in  the  first 
year,  a  14-year  loan  at  current  rates  in 
the  second  year  and  so  on,  the  benefit 
stream  will  be  0  in  year  16,  just  as  with 
the  Department’s  grant  amortization 
methodology.  Because  nominal  interest 
rates  are  used,  the  efiects  of  inflation  are 
already  incorporated  into  the  benefit. 

This  methodology  recognizes  that, 
absent  dollarization  of  the  subsidy, 
there  is  no  way  given  the  hyperinflation 
in  1983-88  to  (1)  preserve  a  declining 
balance  in  the  benefit  stream,  and  (2) 
reflect  accurately  the  efiects  of 
hyperinflation.  'Ihe  methodology  we 
have  used  in  these  investigations 
recognizes  that  in  a  hyperinflationary 
environment,  asset  appreciation  due  to 
inflation  can  often  outweigh  normal 
asset  depreciation  and  cause  benefits  in 
some  years  to  be  higher  than  in  previous 
years. 
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Grant  Methodology 

The  Department’s  methodology  for 
calculating  the  net  subsidy  rate 
attributable  to  grants  is  discussed  in  the 
Allocation  section  of  the  General  Issues 
Appendix.  In  the  case  of  Mexico,  we 
have  modified  this  grant  methodology  to 
adjust  for  hyperinflation.  These 
hyperinflation  adjustments  are 
explained  in  the  Hyperinflation 
Methodology  section  of  this  notice. 

Discount  Rate 

In  order  to  establish  the  discoimt  rate 
for  allocating  grants  and  certain  equity 
infusions  over  time  and  the  benchmark 
rates  for  calculating  the  benefits  fit>m 
countervailable  loans,  we  requested  the 
following  information  firom  the  GOM: 

(1)  The  national  average  cost  of  lon^ 
term  fixed-rate  debt.  (2)  the  national 
average  long-term  variable  interest  rate 
in  Mexico,  (3)  the  national  interest  rate 
analogous  to  the  U.S.  “prime  rate,”  and 
(4)  the  highest  long-term  fixed  or 
va^able  interest  rate  commoi^ 
available  to  firms  in  Mexico.  The  GOM 
responded  that  it  either  has  no  data  on 
these  interest  rates  or  they  simply  do 
not  exist  The  GOM  does  state,  however, 
that  a  close  proxy  to  a  national  average 
interest  rate  is  the  Costo  Porcentual 
Promedio  (CPP),  which  is  the 
percentage  cost  of  funds  for  banks. 

Because  the  GOM  could  not  provide 
any  information  about  the  rates 
mentioned  above,  we  turned  to  what  we 
consider  to  be  the  most  appropriate  rate 
for  use  in  the  calculation.  See.  Proposed 
Regulations,  §  355.49(b)(2)(iii).  In  past 
Mexican  cases,  we  have  us^  the  CPP, 
a  short-term  rate  representing  the 
percentage  cost  of  ^ds  for  banks,  as 
the  basis  for  calculating  the  most 
appropriate  benchmark  or  discount  rate 
for  use  in  our  calculations.  For  those 
years  in  which  there  were  grants  and 
equity  infusions  and  for  which  the 
Department  had  previously  calculated  a 
benchmark  interest  rate  in  a  prior  case, 
we  used  the  rates  calculated  in  those 
cases  (see,  e.g..  Final  Results  of 
Co\mtervailing  Duty  Administrative 
Review:  Porcelain-on-Steel  Cookingware 
from  Mexico,  56  FR  26064  Jime  6, 1991, 
Final  Results  of  Countervailing  Duty 
Administrative  Review:  Ceramic  Tile 
from  Mexico,  57  FR  24247,  J\me  8. 1992, 
Final  Results  of  Coimtervailing  Duty 
Administrative  Review.  Certain  Tes^e 
Mill  Products  from  Mexico.  56  FR 
12175,  March  22, 1991).  For  those  years 
in  which  there  were  grants  or  equity 
infusions  where  no  bmchmark  rates 
have  been  calculated  in  prior  cases,  we 
have  converted  the  CPP  rate  into  a 
discount  rate  using  the  standard  formula 
that  has  been  used  in  past  Mexican 


cases  (See,  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Porcelain-on-Steel  Cookingware 
from  Mexico,  57  FR  562,  January  7, 

1992).  We  also  used  this  rate  as  the 
benchmark  interest  rate  for  all  Icmg-term 
peso  denominated  loans  (see,  section  on 
various  loan  programs  in  this  notice). 

If  a  company  was  uncreditworthy  in 
the  year  in  wmch  the  grant  was 
approved,  we  added  a  risk  premium  in 
accordance  with  §  355.44(b](6)(iv)  of  the 
Proposed  Regulations. 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufecturers,  producers, 
or  exporters  in  Mexico  of  certain  steel 
products  under  the  following  programs: 

1.  GOM  Equity  Infusions  (AHMSA) 

The  GOM  made  equity  infusions  in 
AHMSA  in  1977,  ea^  year  frtim  1979 
through  1987, 1990,  and  1991.  Shares  of 
common  stock  were  issued  for  all  of 
these  infusions  and,  according  to  GOM 
officials,  these  infusions  were  made 
annually  as  part  of  the  Government’s 
budgetary  process  as  per  the  Federal 
Law  on  State  Companies.  At  the  time  of 
these  investments,  AHMSA  was  almost 
entirely  (97  to  99  percent)  a 
government-owned  companv;  a  small 
percentage  of  stock  was  held  by  private 
investors. 

As  described  in  the  Equityworthiness 
section  of  this  notice,  we  found  AHMSA 
to  be  unequityworthy  in  each  year  frx)m 
1979  throxigh  1987,  and  in  1990  and 
1991.  Accordingly,  we  determine  that 
the  equity  infusions  by  the  GOM  into 
AHMSA  in  these  years  were 
inconsistent  with  commercial 
considerations.  Because  we  find  that 
these  govenunent  equity  infusions  are 
provided  to  a  single  enterprise 
(AHMSA),  they  are  specific  within  the 
meaning  of  the  coimtervailing  duty  law. 
Because  these  equity  infusions  are 
specific  and  inconsistent  with 
commercial  considerations,  we  find 
them  to  be  countervailable. 

For  measuring  the  benefit  of  these 
infusions  and  calculating  a  subsidy  rate, 
we  have  used  a  methodology  consistent 
with  that  presented  in  the  Equity 
section  of  the  General  Issues  Appendix. 
We  have  modified  this  meUiodology  to 
accoimt  for  hyperinflation  (as  detailed 
in  the  Hyperinflation  Methodology 
section  of  this  notice).  We  have  treated 
these  infusions  as  non-recurring 
subsidies  (see.  Allocation  section  of  the 
General  Issues  Appendix).  As  discussed 
in  the  Discount  Rate  section  of  this 
notice,  we  are  using  a  short-term  CPP- 
based  rate  as  a  benchmark  discount  rate. 
We  allocated  the  benefit  over  total  sales. 


On  this  basis,  we  determine  the  net 
subsidy  rate  to  be  6.14  percent  ad 
valorem  for  certain  cut-to-length  carbon 
steel  plate. 

2.  GOM  Assumption  of  AHMSA’s  Debt 
(AHMSA) 

In  February  1986,  the  GOM  negotiated 
an  agreement  with  AHMSA  through 
whi^  the  GOM  assumed  a  portion  of 
AHMSA’s  debt.  One  part  of  this  debt 
assumption  was  recorded  as  a  reduction 
in  the  company’s  acounulated  past 
losses.  For  a  second  part,  shares  of  stock 
were  issued;  a  third  part  was  held  for 
future  capital  increases  for  which  new 
stock  was  issued  to  the  GOM  in  1987. 
The  effective  date  of  the  debt  agreement 
was  February  1, 1986,  but  it  was  not 
finalized  until  ^ptember  11, 1986. 
Because  of  this,  AHMSA  continued  to 
accrue  interest  and  penalty  payments  on 
its  books  frnm  February  to  December 
1986. 

This  assumption  of  AHMSA’s  debt 
was  provided  by  the  GOM  specifically 
to  AHMSA.  We  consider  the  portion  for 
which  no  stock  was  issued  to  constitute 
a  grant.  For  the  portions  for  which  stock 
was  issued,  we  determine  that  they  are 
coimtervailahle  because  AHMSA  was 
imequityworthy  in  1986.  For  these  final 
determinations,  we  are  coxmtervailing 
the  full  amoimt  of  debt  assumed  by  the 
GOM.  including  the  interest  and  penalty 
payments  which  accrued  while  the  debt 
remained  on  AHMSA’s  books  between 
February  1986  and  December  1986.  The 
portions  of  this  debt  assumption  for 
which  shares  of  stock  were  issued  are 
treated  as  equity  infusions.  However,  we 
are  calculating  the  benefits  frt)m  equity 
infusions  and  grants  using  the  same 
methodology  (see.  Equity  and 
Allocation  sections  of  the  General  Issues 
Appendix),  the  total  benefit  calculated 
for  both  the  equity  infusion  and  the 
grant  in  1986  will  be  the  same  no  matter 
what  portion  of  the  total  face  value  of 
the  assumption  is  exchanged  for  shares. 
Therefore,  we  have  treated  the  entire 
debt  assumption  (principal  and  interest) 
as  a  grant  even  though  AHMSA  issued 
some  shares  in  connection  with  this 
debt  assumption.  We  have  done  this  to 
avoid  double  coimting  any  portion  of 
the  benefit  for  which  shares  were 
issued.  Therefore,  in  the  GOM  Equity 
Infusions  section  of  this  notice,  no 
portion  of  this  debt  assumption  has 
been  included  in  the  calculation  of  the 
benefit  from  the  1986  equity  infusion  or 
the  1987  equity  infusion. 

In  calculating  the  subsidy  rate,  we 
have  treated  this  total  debt  assumption 
sum  as  a  non-recurring  grant  (see, 
Allocation  section  of  General  Issues 
Appendix)  using  the  methodology 
described  in  the  Hyperinflation 
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Methodology  section  of  this  notice  and 
using  as  the  discount  rate  the  CPP-based 
interest  rate  calculation  described  in  the 
Discount  Rate  secticm  of  this  notice.  At 
verification,  we  learned  that  the  full 
amount  of  the  delrt  assrimption  occurred 
in  1986.  Therefore,  we  have  treated  the 
entire  amount  of  the  debt  assumption  as 
a  grant  in  1986.  Because  we  have 
determined  that  AHMSA  vras 
imcreditworthy  in  1986,  we  added  a  risk 
premium  to  the  1986  discoimt  rate  used 
for  allocating  the  1986  portion  of  the 
grant  We  allocated  the  Mnefit  over  total 
sales  during  the  POL  On  this  basis,  we 
have  calculated  a  net  subsidy  rate  of 
6.86  percent  ad  valorem  for  certain  cut- 
to-length  carbon  steel  plate. 

3. 1988  and  1990  Debt  Restructuring 
(AHMSA) 

In  1987,  the  COM  negotiated  an 
agreement  %vith  foreign  creditors  to 
restructure  the  debt  of  AHMSA  and 
several  other  Mexican  parastatal 
companies.  Under  the  agreement,  the 
parastatal  companies  remained  indebted 
to  the  foreign  banks.  The  GOM  again 
negotiated  debt  restructuring 
agreements  in  1988  and  1990.  Under 
these  agreements,  the  GOM  purchased 
AHMSA 's  debt  from  AHMSA’s  foreign 
creditors  in  exchange  for  GOM  debt. 

The  G(^  thereby  became  the  creditor 
for  loans  included  in  these  agreements. 

In  these  investigations,  the 
Department  is  only  concerned  with 
what  may  have  transpired  between  the 
GOM  and  AHMSA,  not  with  what 
transpired  between  the  GOM  and  the 
foreign  creditors.  Therefore,  the 
Department  has  examined  these  debt 
restructuring  agreements  only  with 
regard  to  possible  GOM  actions  that  may 
have  benefited  AHMSA  under  the  1988 
and  1990  agreements  subject  to  these 
investigations. 

Our  review  of  all  the  Information  on 
the  record  at  the  time  of  the  preliminary 
determinations  indicated  that  certain 
terms  of  the  various  foreign  loans 
included  In  the  1988  and  1990  debt 
agreements  may  have  changed  as  a 
result  of  these  agreements,  thereby 
providing  a  benefit  to  AHMSA. 
Accordii^y,  we  preliminarily  found  the 
1988  and  1990  debt  restructuring 
agreements  to  confer  countervailable 
subsidies  because  they  were  specifically 
provided  to  AHMSA  on  terms 
inconsistent  with  commercial 
considerations.  We  calculated  a  benefit 
attributable  to  the  POI  by  treating  the 
entire  amount  of  restructured  deot  as  a 
series  of  short-term  interest-free  loans. 

At  verification,  we  gave  the  GOM  the 
opportunity  to  provide  information  on 
whether  AHMSA’s  debt  restructurings 
in  1988  and  1990  were  limited  to  a 


specific  enterprise  or  industry,  at  group 
thereof.  The  GOM  declined  to  provide 
information  on  debt  restructurings  for 
other  industries.  Since  specificity 
caimot  be  verified  at  the  company,  the 
Department  has  no  choice  but  to  ^d 
that  the  1988  and  1990  deM 
restructurings  were  specifically 
provided  to  AHMSA.  However,  to  be 
countervailable,  a  domestic  subsidy 
must  not  only  be  roecifically  provided, 
it  must  also  provide  a  benefit  to  the 
company.  Therefore,  at  verification. 
AHMSA  had  the  oppcutunity  to 
demonstrate  that  it  ud  not  receive  a 
benefit  from  these  restructuring 
agreements. 

At  verificaticm,  AHMSA  was  unable 
to  demonstrate  t^t  the  1988  and  1990 
agreements  conferred  no  benefit.  During 
the  GOM  verification,  officials  stated 
that,  although  AHMSA’s  foreign 
creditors  sold  AHMSA’s  debt  to  the 
GOM  at  a  discount  in  the  1988  and  1990 
agreements,  the  GOM  did  not  pass  this 
discount  on  to  the  company.  Instead, 
the  GOM  entered  into  loan  contracts 
with  AHMSA.  using  what  AHMSA 
contends  are  the  same  terms  and 
conditions  of  AHMSA’s  foreign  loans 
imder  the  1987  restructuring  agreement. 
We  examined  the  1988  and  1990 
agreemmits  and  saw  that  the  grace 
period,  interest  rate,  and  payment  terms 
in  the  1988  and  1990  agreements  were 
the  same  as  those  listed  in  the  1987 
agreemoit  We  also  saw  documentation 
that  showed  that  AHMSA  has  been 

{>aying  interest  on  the  prindpal  of  these 
oans  during  the  grace  perioo.  Eadi  of 
the  1987, 1988  and  1990  restructuring 
agreements  contained  the  same  grace 
period  extending  beyond  the  POL 
Therefore,  the  principal  of  the  loans 
arising  out  of  the  1987  debt 
restructuring  agreements  should  have 
remained  the  same  when  these  loans 
were  taken  over  by  the  GOM  in  1988 
and  1990.  However,  AHMSA  could  not 
demonstrate  that  the  total  amount  of  the 
principal  of  the  loans  covered  by  the 
1987  agreement  was  unchanged  by  the 
1988  and  1990  agreements. 

Because  we  could  not  verily  that  none 
of  AHMSA’s  principal  obligations  on  its 
debt  were  for^ven  in  the  1988  and  1990 
debt  restructuring  agreements,  we 
determine,  as  BIA,  mat  a  portion  of 
principal  was  forgiven  through  the  1988 
and  1990  agreements  and  this 
forgiveness  confers  a  subsidy  on 
AHMSA. 

In  calculating  the  subsidy  rate  for  this 
benefit,  we  are  unable  to  simply  use  the 
difference  between  the  principal 
following  the  1987  restructuring  and  the 
principal  after  the  1988  and  1990 
restructuring.  If  we  had  been  able  to 
trace  the  1987  loans  through  the  1988 


and  1990  agreements,  we  would  have 
used  this  mi^odology.  Instead,  we  have 
calculated  a  rate  based  cm  the  BIA 
assumption  that  the  G(^  did  pass  on 
to  AHQ^A  the  discount  benefit  of  its 
1988  and  1990  agreements  with  foreign 
creditors.  Specifically,  we  have  assumed 
that  the  GOM  discounted  the  principal 
of  AHMSA’s  loans  by  the  same  amount 
that  AHMSA’s  foreign  creditms 
discounted  the  principal  of  these  loans 
when  they  were  transferred  to  tiie  GOM 
in  1988  and  1990. 

In  calculating  the  subsidy  rate 
attributable  to  this  amount,  we  have 
treated  the  principal  forgiveness  as  a 
non-recurring  grant  to  the  company 
using  the  CPP-hased  interest  rate 
described  in  the  Discount  Rate  section 
of  this  notice.  We  have  adjusted  these 
calculations  because  AHMSA’s  south 
division  was  separated  from  AHMSA 

Erior  to  privatization.  Under  Mexican 
kw.  the  south  divisicm  was  required  to 
taka  with  it  a  portion  of  AHMSA’s 
liabilities  equivalent  to  the  share  of 
assets  transferred.  To  fulfill  this 
requirement,  AHMSA  transfnred  a 
portion  of  its  restructured  1990  debt  to 
the  south  division  in  1991.  We  verified 
the  amount  of  the  transfer  and  the  feet 
that  it  was  part  of  the  restructured  1990 
debt  In  order  to  account  for  the  transfer 
of  liabilities  in  the  calculation,  we 
calculated  the  benefit  on  the  liabilities 
transferred  to  the  south  division 
according  to  the  BIA  methodolc^ 
previously  described.  This  amount  was 
then  deducted  bom  the  fees  vahia  of  the 
grant  in  1991  as  calculated  using  the 
methodology  described  in  the 
Hyperinflation  Methodology  section  of 
this  notice.  We  allocated  the  benefit 
over  total  sales  during  the  POL  On  this 
basis,  we  calculate  a  net  subsidy  rate  of 
4.00  percent  ad  valorem  for  certain  cut- 
to-length  carbon  steel  plate. 

4.  Bancomext  Short-term  Pre-Export 
Financing  (AHMSA  and  IMSA) 

Banco  Nacional  de  Cmnerio  Exterim, 
S.N.C  (Bancomext)  offws  a  government 
program  through  which  short-term 
financing  is  provided  to  producers  or 
trading  companies  engaged  in  export 
activities;  any  ounpany  generating 
foreign  currency  throu^  exports  is 
eligible  for  financing  undw  this 
program.  In  providing  pre-export 
financing,  Bancomext  provi(^  funds  to 
commercial  banks  in  U.S.  dollars.  These 
funds  are  then  loaned  to  Mexican 
exporters  in  pesos.  Although  borrowers 
make  prind^  and  interest  payments  in 
pesos,  these  payments  are  pegged  to 
U.S.  dollars.  At  verification,  we  found 
that  the  company  records  the  loan  in 
both  dollars  and  pesos,  and  payments 
are  calculated  as  the  peso  equivalent  of 
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U.S.  doUar-denominated  principal  and 
interest  parents.  These  loans  provide 
financing  ror  woridng  capital  (pie- 
expoit  loans),  and  export  sales  (export 
loans).  Both  AHMSA  and  IMSA  had 
Bancomext  pre-export  financing  on 
which  interest  was  due  during  the  POL 

In  its  Questionnaire  response,  IMSA 
provided  a  list  of  short-term  financing 
outstanding  during  the  POI  in  which 
Bancomext  was  involved.  IMSA  stated 
that  although  Bancomext  was  involved 
in  these  loans,  it  acted  only  as  an  agent 
of  a  commercial  bank  operating  on 
terms  consistent  with  commercial 
considerations.  Because  of  IMSA’s 
characterization  of  these  loans  as 
fundamentally  commercial  in  nature,  in 
our  preliminary  determinations,  we  did 
not  subject  these  loans  to  countervailing 
duty  examination.  However,  at 
verification,  we  fovmd  that  these  loans 
were,  in  fact,  pre-export  loans  provided 
by  Bancomext.  Since  all  of  the  necessary 
information  on  IMSA’s  Bancomext  loans 
was  already  on  the  record  prior  to 
verification,  we  have  used  IMSA’s 
verified  information  on  Bancomext 
loans  for  purposes  of  these  final 
determinations. 

Since  these  loans  are  available  only  to 
exporters,  we  determine  that  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  rates. 

Because  loans  are  provided  by 
Bancomext  to  commercial  banks  in 
dollars  and  indexed  to  dollars  for 
repayment,  we  used  a  dollar  benchmark. 
The  GOM  ^d  not  provide  the 
information  necessary  to  calculate  short¬ 
term  dollar  loan  benchmark  rates; 
therefore,  we  are  using  the  same  source 
for  calculating  short-term  dollar 
benchmarks  used  in  the  most  recent 
final  results  of  an  administrative  review 
of  a  Mexican  case,  Preliminary  Results 
of  Countervailing  Duty  Administrative 
Review:  Ceramic  Tile  from  Mexico.  57 
FR  5997  (February  19, 1992),  Final,  57 
FR  24247  (Jime  8, 1992).  In  that  case, 
when  considering  short-term  loans 
under  the  Bancomext  program,  the 
Department  used  as  a  benchmark 
interest  rate  the  average  of  the  quarterly 
weight-averaged  effective  interest  rates 
published  in  the  Federal  Reserve 
Bulletin.  Using  this  same  source,  we 
calculated  the  short-term  benchinark 
interest  rate  for  the  year  in  which 
AHMSA  and  IMSA’s  loan  terms  were 
agreed  upon. 

Based  on  our  comparison  between 
Bancomext  loans  made  to  AHMSA  and 
IMSA  and  the  benchmark  interest  rate, 
we  find  that  the  interest  rates  on 
Bancomext  pre-export  and  export  loans 
are  preferential  and,  as  such, 
countervailable. 


To  determine  the  benefit  to  AHMSA 
and  IMSA,  we  multiplied  the  difference 
between  the  benchmark  rate  and  the 
Bancomext  rate  by  the  principal  and 
multiplied  this  amount  by  the  length  of 
the  loan  divided  by  365.  Beca\ise 
monthly  sales  figures  are  indexed  to 
account  for  inflation  in  each  company’s 
books,  we  adjusted  the  benefit  amounts 
to  be  on  the  same  terms  as  the  sales 
figures.  Because  each  company’s 
Bwcomext  export  financing  was 
provided  on  a  product-specific  basis,  we 
allocated  each  company’s  benefit  over 
its  total  exports  of  the  subject 
merchandise  during  the  POI.  On  this 
basis,  we  calculate  an  estimated  net 
subsidy  of  0.02  percent  ad  valorem  for 
certain  cut-to-length  carbon  steel  plate 
and  0.36  percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products. 

5.  Bancomext  Short-Term  Import 
Financing  (AHMSA) 

Bancomext  provides  short-term 
import  financing  to  producers  or  trading 
companies  engaged  in  export  activities. 
Bancomext  provides  a  line  of  credit  for 
Mexican  exporters  whereby  Bancomext 
disburses  hinds  from  this  line  of  credit 
to  the  Mexican  exporter’s  foreign 
supplier  of  the  imported  good,  or  its 
bank.  Bancomext  then  charges  the 
Mexican  exporter  interest  on  the  credit. 
We  verified  that  only  AHMSA  had 
Bancomext  import  financing  on  which 
interest  was  due  during  the  POI. 
Bancomext  import  financing  is  provided 
by  Bancomext  in  U.S.  dollars. 

Since  these  loans  are  available  only  to 
exporters,  we  determine  that  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  rates. 

Because  loans  are  provided  by 
Bancomext  to  commercial  banks  in 
dollars,  we  used  a  dollar  benchmark. 

The  GOM  did  not  provide  the 
information  necessary  to  calculate  short¬ 
term  dollar  loan  benchmark  rates: 
therefore,  we  are  using  the  same  source 
for  calculating  short-term  dollar 
benchmarks  used  in  the  most  recent 
final  results  of  an  administrative  review 
of  a  Mexican  case.  (Ceramic  Tile  from 
Mexico:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  57  FR  5997,  February  19, 1992, 
Final.  57  FR  24247,  June  8. 1992).  In 
that  case,  when  considering  short-term 
doUar-denominated  loans  under  the 
Bancomext  program,  the  Department 
used  as  a  bencl^ark  interest  rate  the 
average  of  the  quarterly  weight-averaged 
effective  interest  rates  published  in  the 
Federal  Reserve  Bulletin.  Using  this 
same  source,  we  calculated  the  short¬ 
term  benchmark  interest  rate  for  the 


year  in  which  the  AHMSA  loan  terms 
were  agroed  upon. 

Bascid  on  oiir  comparison  between 
Bancomext  import  loans  made  to 
AHMSA  and  the  benchmark  interest 
rate,  we  find  that  the  interest  rates  on 
Bancomext  import  loans  are  preferential 
and.  as  such,  countervailable. 

To  determine  the  benefit  to  AHMSA. 
we  multiplied  the  difference  between 
the  benc^ark  rate  and  the  Bancomext 
rate  for  import  loans  due  in  the  POI  by 
the  principal,  and  we  multiplied  this 
amount  by  the  length  of  the  loan 
divided  by  365.  Bemuse  monthly  sales 
figures  are  indexed  to  accoimt  for 
inflation  in  each  company’s  books,  we 
adjusted  the  benefit  amoxmts  to  be  on 
the  same  terms  as  the  sales  figures.  We 
then  allocated  AHMSA’s  benefit  over  its 
total  exports  during  the  POI.  On  this 
basis,  we  calculate  an  estimated  net 
subsidy  of  0.07  percent  ad  valorem  for 
certain  cut-to-length  carbon  steel  plate. 

6.  FONEI  Long-term  Financing  (IMSA) 

Until  its  dissolution  on  December  31, 
1989,  the  Fund  for  Industrial 
Development  (FONEI)  was  a  GOM  trust 
administered  by  Banco  de  Mexico. 
Designed  to  foster  the  efficient 
production  of  services  and  industrial 
goods  by  Mexican  companies,  FONEI 
was  a  specialized  financial  development 
fund  that  provided  long-term  loans  at 
below-market  rates.  At  verification,  we 
were  told  that  any  outstanding  financing 
which  had  been  provided  by  FONEI  was 
now  administered  by  Nafinsa. 

In  previous  Mexican  cases  (see,  e.g. 
Certain  Textile  Mill  Products  From 
Mexico:  Preliminary  Results  of 
Coimtervailing  Duty  Administrative 
Review.  55  FR  20504  (May  17, 1990)), 
we  found  FONE3  financing  to  be  specific 
because  it  restricts  loan  benefits  to 
specific  regions  of  Mexico.  In  these 
investigations,  the  GOM  did  not  provide 
any  new  information  that  would  cause 
us  to  reach  a  contrary  conclusion  in  this 
case. 

We  verified  that  IMSA  had  one  FONEI 
loan  outstanding  during  the  POI.  This 
loan  had  a  variable  interest  rate  and  was 
denominated  in  pesos.  Because  we 
could  not  find  a  long-term  variable  rate 
benchmark,  we  examined  this  loan  as  a 
series  of  short-term  loans.  See,  Proposed 
Regulations,  §  355.44(b)(v).  As  a  basis 
for  our  bendimark,  we  have  used  the 
methodology  described  in  the  Discount 
Rate  section  of  this  notice  for  converting 
the  CPP  rate  into  a  short-term 
benchmark  for  the  POI.  Since  the  rate  on 
the  FONEI  loan  is  lower  than  the 
benchmark  rate,  we  determine  that  this 
loan  is  inconsistent  with  commercial 
considerations  and,  as  such, 
countervailable. 
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To  detennine  the  benefit  fircan  IMSA’s 
FONEI  loan  outstanding  during  the  POI. 
we  calculated  what  the  monthly  interest 
payments  would  have  been  during  the 
POI  at  the  monthly  CPP-based 
benchmaric  interest  rate  and  compared 
these  figures  to  the  actual  monthly 
interest  payments  made  during  the  POL 
The  total  l^nefit  is  the  siun  of  the 
monthly  differences  between  the  actual 
payment  and  what  would  have  been 
paid  imder  the  benchmark.  We  then 
allocated  IMSA’s  benefit  over  IMSA’s 
total  sales  during  the  POI.  On  this  basis, 
we  calculate  an  estimated  net  subsidy  of 
less  than  0.005  percent  ad  valorem  for 
certain  corrosimi-resistant  carbon  steel 
flat  products. 

7.  Nafinsa  Long-term  Loans  (AHMSA 
and  IMSA) 

Nafinsa  provides  long-term  financing 
to  Mexican  enterprises  in  various 
geographical  areas  of  Mexico.  Until 
December  31. 1988.  Nafinsa  acted  as  a 
first-tier  bank,  i.e.,  a  commercial  bank, 
providing  funds  (firectly  to  Mexican 
firms.  In  1089,  Nafinsa  began  acting  as 
a  second-tier  bank — a  bank  which  acts 
as  an  intermediary  between  varioiis 
international  lenc^g  organizations  and 
Mexican  commercial  banks.  Both 
AHMSA  and  IMSA  had  outstanding 
Nafinsa  long-term  loans  outstanding 
during  the  roi. 

In  previous  Mexican  cases,  (see,  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determinations  and  CoimtervaiUng  Ehity 
Orders:  Bars  and  Shapes  from  Mexico, 

49  FR 161  (August  17, 1984),  we  found 
Nafinsa  financing  to  be  specific  because 
it  restricts  loan  benefits  to  specific 
regions  of  Mexico.  In  these 
investigations,  the  COM  did  not  provide 
any  new  information  that  would  cause 
us  to  reach  a  contrary  conclusion  in  this 
case. 

We  verified  that,  in  its  capacity  as  a 
second-tier  bank  for  certain  types  of 
loans  (e.g.,  Exim  Bank  loans],  Nafinsa 
acts  solely  as  an  intermediary  agent, 
setting  neither  the  terms  of  the  loans  nor 
provi^ng  any  of  the  funds.  For  these 
loans  the  elimbility  criteria  and  the 
terms  of  the  loans  are  set  by  foreign 
lenders.  We  also  found  that  Nafinsa  still 
administers  (1)  loans  granted  prior  to 
1989  for  which  it  acted  as  the  first-tier 
bank,  and  (2)  other  types  of  loans  (e.g.. 
World  Bank  loans)  for  which  Nafinsa 
contributed  p^al  funding. 

At  verification,  we  found  that 
AHMSA  had  one  loan  that  was  received 
in  1987  and  that  had  outstanding 
principal  and  interest  payments  during 
the  POL  Because  the  only  apparent 
source  of  funds  for  this  loan  was 
Nafinsa  funds  (i.e.,  Nafinsa  acted  as 
both  the  first-  and  second-tier  bank],  we 


are  countervailing  the  full  amount  of 
this  loan  attributable  to  the  POL 

We  also  verified  that  IMSA  entered 
into  a  loan  agreement  with  Nafinsa  in 
1988.  Funds  for  this  loan  came  from  the 
World  Bank  and  Nafinsa.  Accordingly, 
Nafinsa  acted  as  an  intennediary  for 
World  Bank  funds  and  as  both  executor 
and  lender  for  the  Nafinsa-fimded 
portion  of  the  loan.  Consistent  with  past 
practice,  we  have  examined  cmly  that 
portion  of  IMSA’s  Nafinsa  loan  that  was 
provided  by  Nafinsa  as  both  executor 
and  a  lender.  See,  Final  Affirmative 
CoimtervaiUng  Duty  Determination: 

Fuel  Ethanol  mm  Brazil,  51  FR  3361 
Oanuary  27, 1986). 

Both  AHMSA’s  and  IMSA’s  Nafinsa 
loans  were  granted  with  variable 
interest  rates.  As  noted  in  the  FONEI 
section  of  this  notice,  we  were  unable  to 
find  a  long-term  variable  interest  rate 
benchmai^  Therefore,  we  are  using  as 
a  benchmark  the  short-term  CPP-based 
rate  described  in  the  Discount  Rate 
sectiim  of  this  notice.  A  comparison 
between  the  benchmark  rate  and 
AHMSA’s  and  IMSA’s  Nafinsa  loan 
rates  indicates  that  these  loans  were 
provided  on  terms  inconsistent  with 
commercial  considwations.  Therefore, 
we  find  these  loans  countervailable. 

As  previously  discussed,  petitioners 
alleged  that  AHMSA  was 
unc^editworthy  from  1983  through 
1987.  However,  because  we  have 
determined  that  AHMSA  was 
creditworthy  in  1987,  no  risk  premium 
adjustment  was  made  to  the  bmchmarii. 

To  determine  the  benefit  to  AHMSA 
and  IMSA  during  the  POI,  we  calculated 
what  the  quarterly  interest  payments 
would  have  been  during  the  roi  at  the 
quarterly  CPP-based  benchmaric  interest 
rate  and  compared  these  figures  to  the 
actual  quarterly  intwest  payments  made 
during  the  POL  The  total  benefit  is  the 
sum  of  the  quarterly  differences  where 
the  actual  payment  is  less  than  what  the 
payment  would  have  been  at  the 
benchmark  rate.  We  then  divided  the 
benefit  by  each  company’s  total  sales 
during  the  POL  On  ^s  basis,  we 
calculate  an  estimated  net  subsidy  of 
0.03  percent  ad  valorem  for  certain  cut- 
to-length  carbon  steel  plate,  and  less 
than  0.005  percent  ad  valorem  for 
certain  corrosion-resistant  carbon  steel 
flat  products. 

8.  PITEX  Duty-free  Imports  for 
Companies  That  Export  (IMSA) 

The  Programs  de  Importacion 
Temporal  Para  Produdr  Produtos  Para 
Exporter  ('TITEX”  or  Program  for 
Temporary  Import  for  Producing 
Products  for  E>^rt)  was  established  by 
a  decree  published  in  the  Diario  Ofidal 
on  September  19, 1985.  and  amended  in 


the  Diario  Ofidal  on  Septembw  19, 

1986,  and  Mav  3, 1990.  The  program  is 
jointly  administered  by  the  Ministry  td 
Commerce  and  Industrial  Development 
(SECOFI)  and  the  Customs 
Adminiriration. 

Manu&cturers  who  meet  certain 
export  requirements  are  eligible  for  the 
PITEX  program.  Those  who  qualify  are 
exempt  from  paying  import  auties  on 
temporarily  import^  goods  that  will  be 
used  in  the  prodiiction  of  exports. 
Categories  of  merchandise  eligible  for 
Prr^  benefits  are  raw  materials, 
packing  materials,  fueb  and  lubricants, 
machinery,  and  spare  parts.  All  raw 
materials  import^  imder  this  program 
must  be  fully  incorporated  into  the 
finished  product  and  re-exported  (less  a 
spedfied  waste  allowance),  and  fuels 
and  lubricants  must  be  completely 
consumed  during  the  production 
process.  Machinery  imported  under 
PITEX  can  stay  in  Mexico  for  five  years 
initially;  after  five  years,  a  manufticturer 
can  renew  the  temporary  stay  annually, 
indefinitely.  A  company  can  cancel  the 
temporary  impart  of  mmchandise  at  any 
time  by  (1)  re-exporting  the 
merchwdise,  or  (2)  converting  the 
merchandise  to  "peniument  import 
status”  by  paying  the  duties  iqrplicable. 
at  the  rate  in  effi^  at  the  time  of 
conversion.  For  machinery,  the  duty 
rate  is  applied  to  the  depreciated  value 
of  the  merchandise. 

In  prior  Mexican  cases,  we  have 
foimd  PITEX  benefits  to  be 
coimtervailable  to  the  extent  that  they 
provide  duty  exemptions  on  imports  of 
merchandise  not  physically 
incorporated  into  exported  products  and 
not  converted  to  “permanent  import 
status.”  See,  Proposed  Regulations, 

§  355.44(i)(4)(i);  and  prior 
determinations  such  as  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Porcelain-on-Steel  Cookingware 
from  Mexico,  57  FR  562, 564,  Oanuary 
7, 1992);  Final  Results  of  Countwvailing 
Duty  Administrative  Review:  Certain 
Textile  Mill  Products  from  Mexico,  56 
FR  12175, 12178  (March  22, 1991);  and 
Final  Results  of  Administrative  Review: 
Ceramic  Tile  from  Mexico.  57  FR  24248 
Oune  8. 1992).  In  the  instant  case, 
respondents  have  provided  no  new 
information  or  evidence  of  changed 
circumstances  warranting  a 
reexamination  of  these  determinations 
in  the  present  case.  Therefore,  we  find 
PITEX  benefits  cotmtervailable  as  an 
export  subsidy,  and  we  have  calculated 
the  subsidy  rata  based  on  the  allocation 
of  PITEX  benefits  over  export  sales. 

We  verified  that,  of  the  responding 
companies,  only  IMSA  used  the  PITEX 
pn^ram  during  the  POI  (except  fw 
HYLSA,  for  which  we  have  determined 
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a  PITEX  rate  based  on  BIA,  see,  Use  of 
Best  Information  Available  for  HYLSA 
section  of  this  notice).  IMSA  used  the 
program  to  import  raw  materials, 
consumables  (spare  parts),  and 
machinery.  To  calculate  ^SA’s  benefit, 
we  followed  the  methodology  that  we 
have  previously  used  for  this  program. 
See.  Final  Results  of  Administrative 
Review:  Ceramic  Tile  horn  Mexico,  57 
FR  24248  Qime  8, 1992).  We  first 
calculated  the  duties  that  should  have 
been  paid  on  the  non-physically 
incorporated  items  [i.e.,  everyt^g 
except  raw  materials)  that  were 
imported  imder  the  PITEX  program 
dvuing  the  POL  We  then  dividra  that 
amount  by  IMSA’s  total  exports.  On  this 
basis,  we  calculate  an  estimated  net 
subsidy  of  5.34  percent  ad  valorem  for 
certain  corrosion-resistant  carbon  steel 
flat  products. 

9.  IMIS  Research  and  Development 
(AHMSA) 

The  Institute  Mexicano  de 
Investigaciones  Sidenirgicas  (IMIS),  a 
government-owned  research  and 
development  organization,  performs 
independent  and  Joint  venture  research 
within  the  iron  and  steel  industry. 
Recently,  IMIS  has  expanded  its 
activities,  particxilarly  its  quality  control 
testing  services,  to  include  the 
petroleum  industry. 

Under  §  355.44(1)  of  the  Department's 
Proposed  Regulations,  research  and 
development  activity  “does  not  confer  a 
countervailable  benefit  where  the 
Secretary  determines  that  the  results  of 
such  resWch  and  development  have 
been,  or  will  be,  made  available  to  the 
public,  including  competitors  of  the 
firm  in  the  Unit^  States."  We  verified 
that  IMIS’s  research  arrangements  with 
AHMSA  fall  into  two  categories:  Joint 
venture  activities  and  non-joint  venture 
activities.  The  results  of  IMIS’s  joint 
venhue  activities  are  the  property  of  the 
joint  ventvue  participants.  The  results  of 
the  non-joint  venture  activities  are 
available  for  a  fee  to  any  company  that 
requests  it,  including  steel  firms  in  the 
United  States,  i.e.,  the  results  are 
publicly  available. 

In  our  preliminary  determinations,  we 
countervailed  the  full  value  of 
AHMSA’s  projects  with  IMIS  using  BIA 
because  the  information  submitted  on 
the  record  was  insufficient  to  determine 
which  activities  were  publicly  available 
and  vdiich  were  related  to  the  joint 
venture. 

On  January  11, 1993,  in  a 
supplemental  questionnaire  response, 
AH^A  submitted  information 
clarifying  which  projects  identified  on 
the  reco^  were  joint  venture  projects 
and  which  were  publicly  available. 


During  our  verification  at  IMIS,  we 
asked  representatives  of  IMIS  to 
describe  the  research  programs 
conducted  by  IMIS  and  whether  the 
results  of  that  research  were  publicly 
available.  The  representatives  replied 
that  all  IMIS  research  is  publicly 
available  andjthat  IMIS  had  not  engaged 
in  joint  venture  activity  with  AHMSA  or 
any  other  company. 

At  AHMSA.  we  foimd  that  IMIS  had, 
in  fact,  engaged  in  a  joint  venture  with 
AHMSA.  We  foxmd  that  the  results  of 
IMIS’s  joint  venture  activities  are  solely 
the  property  of  IMIS  and  AHMSA,  and 
these  results  are  not  publicly  available. 

Prior  to  beginning  the  IMIS  portion  of 
our  verification  at  AHMSA,  AHMSA 
submitted  a  list  of  services  contracted 
fix>m  IMIS  for  equipment  and  various 
processing  technologies.  We  found  that 
the  majority  of  these  services  were 
related  to  the  joint  venture.  In  addition, 
during  verification,  we  foimd  a  number 
of  purdiase  orders  for  IMIS  services 
which  were  not  previously  reported  to 
the  Department  by  AHMSA.  We  were 
unable  to  determine  whether  these 
purchase  orders  were  related  to  the  joint 
venture. 

Because  IMIS’s  research  assistance  is 
provided  only  to  the  iron  and  steel 
industry  and  the  petroleum  industry,  we 
determine  that  it  is  limited  to  a  specific 
group  of  industries.  However,  in 
keeping  with  past  practice,  we  find 
those  IKBS  projects,  products,  processes 
and  services  that  we  verified  to  be 
publicly  available  (i.e..  the  non-joint 
venture  activities)  to  be  non- 
countervailable.  See.  e.g.  Final 
Affirmative  CoimtervaiUng  Duty 
Determination:  Fresh  and  CSiilled 
Atlantic  Salmon  from  Norway,  56  FR 
7678-7682  (February  25, 1991);  Final 
Affirmative  Countervailing  Duty 
Determination:  Fresh,  Chilled,  and 
Frozen  Pork  from  C^ada;  54  FR  30774 
(July  24, 1989).  With  respect  to  the  joint 
venture  activities,  we  determine  that  the 
assistance  provided  is  countervailable 
because  the  results  of  the  joint  venture 
projects  are  not  publicly  available. 

In  both  our  original  and  supplemental 
questionnaires,  we  requested 
information  from  the  COM  to  determine 
the  nature  and  amoxmt  of  the  benefit 
provided  by  IMIS  to  AHMSA.  In 
response,  the  COM  only  stated  that 
AIAiSA  paid  a  market  price  for  IMIS’s 
research  assistance.  At  verification, 
IMIS  denied  the  existence  of  a  joint 
venture  with  AHMSA  or  with  any  other 
company.  Therefore,  we  were  unable  to 
obtain  any  possible  benchmark 
information  at  verification.  In  the 
absence  of  any  benchmark  information 
and  because  we  were  unable  to 
determine  the  exact  value  of  IMIS’s 


contributions  to  the  joint  venture,  we 
are  assuming,  as  BIA,  that  IMIS  and 
AHMSA  contributed  equal  amounts  in 
all  joint  venture  related  activities. 

Further,  because  we  were  imable  to 
verifo  t^t  AHMSA’s  unreported  IMIS 
piuchase  orders  were  publicly  available 
non-joint  venture  activities,  we  are 
assuming,  as  BIA,  that  these  purchase 
orders  were  related  to  the  joint  venture. 

We  are  treating  IMIS’s  contributions 
to  the  non-public  joint  venture  projects 
as  a  non-recurring  grant  (see.  Allocation 
section  of  the  General  Issues  Appendix). 
For  years  in  which  we  have  determined 
AHMSA  to  be  imcreditworthy,  we  have 
added  a  risk  premium  to  the  discount 
rate  (see.  Discount  Rate  section  of  this 
notice).  Since  this  program  is  tied  to  the 
production  of  steel,  we  have  divided  the 
amoimt  of  the  benefit  allocated  to  the 
POI  by  AHMSA’s  total  steel  product 
sales.  On  this  basis,  we  calculate  the  net 
subsidy  for  this  program  to  be  0.18 
percent  ad  valorem  for  certain  cut-to- 
length  carbon  steel  plate. 

10.  Pre-privatization  Lay-off  Financing 
(AHMSA) 

In  our  original  questionnaire,  we 
requested  information  on  any  action 
taken  in  connection  with  privatization. 
The  GOM’s  response  stated  that  the 
GOM  did  not  t^e  any  steps  prior  to  the 
privatization  of  AHMSA  regarding 
assumption  of  debt,  renegotiation  of 
liabilities  or  restructuring.  AHMSA 
stated  only  that  GAN  (the  purchaser  of 
AHMSA)  had  no  special  payment  terms. 
When  we  asked  AHMSA  in  a 
supplemental  questionnaire  to  provide 
all  existing  documentation  detailing  the 
agreed  upon  terms  or  conditions  of  the 
privatization  process,  the  company 
responded  that  the  GOM  had  all  such 
doexunentation. 

At  verification,  however,  we  learned 
that  the  GOM  made  a  large  peso  loan  to 
AHMSA  to  cover  the  severance  costs  of 
lay-offo  made  in  1991.  According  to 
GOM  officials,  these  lay-offs  occurred 
prior  to  privatization  and  were  the 
result  of  the  GOM’s  efforts  to  make  the 
sale  of  AHMSA  more  attractive  to 
potential  buyers.  Officials  explained  to 
us  that  this  loan  was  to  be  repaid  in  full, 
and  it  was  entered  in  AHMSA’s 
accounts  as  a  liability.  However,  we 
verified  that  the  loan  did  not  accrue 
interest  after  September  30, 1991,  at 
which  time  its  value  was  firozen. 
Moreover,  the  loan  does  not  have  to  be 
re-paid  in  cash.  Instead,  it  is  being  paid 
off  by  transferring  those  AHMSA  assets 
that  GAN  did  not  wish  to  purchase,  but 
that  were  included  in  the  AHMSA  sale 
package. 

Since  we  did  not  know  about  this 
program  at  the  time  of  our  preliminary 
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detenninations,  we  did  not  address  it  in 
those  determinations  or  in  our 
verification  outline.  Moreover,  because 
GOM  officials  only  informed  us  of  this 
prepension  financing  at  verification,  not 
prior  to  verification,  we  have  no 
information  concerning  whether  or  not 
the  company  was  relieved  of  an 
obligation  it  wovild  have  incurred  absent 
the  GOM’s  financing  of  these  lay-offe. 
(See,  Prepension  Programs  section  of  the 
General  Issues  Appendix.)  Therefore,  for 
these  final  determinations,  we  are 
countervailing  this  lay-off  financing  on 
the  basis  of  BIA. 

Because  this  assistance  is  recorded  as 
a  liability  in  AHMSA’s  accounts  and  no 
interest  is  being  paid,  we  are  treating  the 
total  amoimt  of  this  ^andng  as  a  zero 
interest  loan  granted  on  January  1, 1991. 
We  have  calculated  a  subsidy  rate  for 
this  loan  by  multiplying  the  total 
amoimt  of  the  loan  ^  the  short-term 
CPP-based  interest  rate  described  in  the 
Discovmt  Rate  section  of  this  notice.  We 
then  allocated  the  benefits  over  total 
sales.  On  this  basis,  we  determine  that 
this  loan  provided  a  net  subsidy  of  2.95 
percent  ad  valorem  for  certain  cut-to- 
length  carbon  steel  plate. 

B.  Progfxims  Determined  Not  To  Be  Used 

We  determine  that  the  following 
programs  were  not  used  by  either 
AHMSA  or  IMS  A  (for  information 
regarding  HYLSA,  (see.  Use  of  Best 
Information  Available  for  HYLSA 
section  of  this  notice): 

•  FOMEX 

•  Nafinsa  FONEI-Iike  financing 

•  CEPBOFI's 

•  Article  15  and  94  Loans 

•  Accelerated  Depreciation 
Allowance 

•  Nafinsa  Loan  Guarantees 

•  Nafinsa  Debt  Forgiveness 

•  Nafinsa  Short-term  Loans 

•  Banobras  Line  of  Credit 

In  addition,  in  our  preliminary 
determinations,  we  stated  that  we 
needed  more  information  regarding  the 
ALTEX  program.  Since  the  preliminary 
determinations,  we  have  received  no 
information  from  interested  parties  as  to 
the  natiue  or  possible  benefits 
associated  with  membership  in  the 
ALTFJC  program.  At  verification,  we 
foimd  no  evidence  that  ALTEX  provides 
any  coimtervaiiable  benefits  to  either 
AHMSA  or  IMSA. 

C.  Program  Determined  Not  To  Exist 

We  determine  that  the  Import  Duty 
Reductions/Exemptions  program  alleged 
by  petitioners  does  not  exist. 

Interested  Party  Comments 

The  following  are  country-specific 
comments  only  and  do  not  address 


those  issues  identified  as  general  issues, 
in  the  General  Issues  section  of  this 
notice. 

HYLSA  BIA 

Comment  1:  Petitioners  contend  that, 
in  the  preliminary  determination,  the 
BIA  rate  selected  by  the  Department  for 
HYLSA’s  PITEX  benefits  was 
reasonable,  and  given  HYLSA’s  refusal 
to  cooperate  with  the  Department’s 
investigation,  the  Department  has  a  duty 
not  to  shrink  from  using  BIA  with  an 
appropriate  adverse  inference — the 
hipest  viable  rate.  Moreover, 
petitioners  assert  that  the  Department 
should  not  use  the  PITEX  rate 
calculated  for  IMSA  as  a  BIA  rate  for 
HYLSA.  They  reason  that  since  HYLSA 
refused  to  participate  in  the 
investigation,  the  Department  should 
infer  that  the  investigation  would  have 
imcovered  information  resulting  in  a 
higher  rate  than  that  proposed  by  the 
GOM. 

The  GOM  asserts  that  the  BIA  rate 
selected  for  HYLSA’s  PITEX  benefits  is 
inappropriate  for  two  reasons.  First, 
relying  on  Rhone  Poulenc,  Inc.  v.  United 
States.  899  F.2d  1185  (Fed.  Cir.  1990), 
they  argue  that  this  rate  does  not  reflect 
current  conditions.  The  Department  has 
noted  that  “duty  rates  in  Mexico  have 
been  decreasing  steadily  over  the  last 
six  years,  further  reducing  any  duty 
liabilities  under  PITEX.’’  See,  Final 
Results  of  Coimtervailing  Duty 
Administrative  Review:  Ceramic  Tile 
from  Mexico,  57  FR  24247,  24249  (June 
8, 1992). 

Citing  the  Department’s  decision  in 
Final  Il^ults  of  Antidumping  Duty 
Administrative  Review:  Certain  Fresh 
Cut  Flowers  from  Mexico,  56  FR  29621, 
29623  (June  28, 1991),  the  GOM  also 
contends  that  the  55.67  percent  PITEX 
BIA  rate  used  by  the  Department  in  the 
preliminary  determination  is 
inappropriate  because  it  is  enormously 
different  frt>m  other  company  rates  of 
zero  to  five  percent.  They  also  argue  that 
the  rate  selected  by  the  Department  is 
too  company-specific  because  it  was 
calculated  for  a  company  that  had  a  one 
to  75  ratio  of  export  sales  to  domestic 
sales.  Therefore,  the  benefit  received  by 
this  company  was  allocated  over  a  very 
small  value  of  export  sales,  resulting  in 
an  imusually  high  rate. 

DOC  Position:  In  determining  what 
rate  to  use  as  BIA,  the  Department 
follows  a  two-tiered  methodology.  The 
Department  normally  assigns  lower  BIA 
rates  for  those  respondents  who 
cooperated  in  an  investigation  and  rates 
based  on  more  adverse  assumptions  for 
respondents  who  did  not.  See,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 


Pipe  from  Brazil,  57  FR  42940 
(September  17, 1992).  HYLSA  did  not 
cooperate  in  this  investigation  and, 
therefore,  should  be  assigned  a  high 
rate. 

At  the  same  time,  however,  the 
Department  has  indicated  that 
aberrational  rates  may  not  be 
appropriate  under  certain 
circumstances.  See,  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Professional  Electric  Cutting 
Tools  and  Professional  Electric  Sanding 
Grinding  Tools  From  Japan,  58  FR 
30144,  30147,  (May  26, 1993),  and  Final 
Determination  of  ^les  at  Less  Than  Fair 
Value:  Extruded  Rubber  Thread  From 
Malaysia,  57  FR  38465,  38467,  (August 
25, 1992).  We  have  reviewed  the  facts 
underlying  the  PITEX  BIA  rate  selected 
by  the  Department  in  the  preliminarv 
determinations  and  have  determined 
that  the  rate  was  aberrational.  That 
subsidy  rate  is  400  percent  higher  than 
the  hipest  rate  foimd  for  PIT^  in  this 
or  any  prior  Mexican  case. 

Accordingly,  the  Department  has 
determined  that  the  rate  used  in  the 
preliminary  determinations  was 
inappropriate  for  use  in  these 
investigations.  For  these  final 
determinations,  we  have  selected 
instead  the  highest  non-aberrational  rate 
foimd  in  any  Mexican  case  as  the  PITEX 
BIA  rate  for  HYLSA.  This  is  an  ad 
valorem  rate  of  11.85  percent,  the 
verified  rate  for  one  of  the  respondent 
companies  in  Certain  Textile  Mill 
Products  From  Mexico:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  56  FR  12178  (March  22, 1991). 
While  the  GOM  might  contend  ffiat  this 
rate  is  also  unacceptable  because  it  was 
taken  from  a  1987  review  and,  therefore, 
not  reflective  of  “current  conditions,’’ 
the  Department  does  not  find  this 
argument  persuasive.  Although  PITEX 
subsidy  rates  have  decreased  along  with 
Mexican  import  duty  rates,  there  is  still 
a  reasonable  probability  that  a  company 
could  receive  a  PITEX  rate  of  11.85 
percent.  Therefore,  we  find  that  this  rate 
carries  with  it  an  appropriate  adverse 
inference. 

Equity  Infusions 

Comment  2:  AHMSA  contends  that,  in 
the  preliminary  determination,  the 
Department  improperly  measured  the 
benefit  to  AHMSA  from  the  GOM’s 
equity  infusions.  The  company  asserts 
that  the  Department’s  grant 
methodology  was  inappropriate  for  two 
reasons.  First,  they  argue  that  adjusting 
the  principal  for  hyperinflation  double¬ 
counts  the  effect  of  inflation  because  the 
effect  of  any  inflation  would  be  taken 
into  account  by  the  interest  rate. 

Second,  they  assert  that  because  fixed- 
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rate  long-term  loans  were  not  available 
to  AHMSA  during  the  relevant  period, 
the  benefit  of  the  equity  infusions 
should  be  measured  by  the  cost  of  a 
variable  rate,  not  fixed-rate  loan. 

Petitioners  assert  that,  if  there  is 
hyperinfl^on  between  the  time  the 
subsidy  is  received  and  the  review  year, 
and  if  no  adjustment  is  made  for 
hyperinflation  when  calculating  the 
review  year  benefit  arising  from  the 
subsidy,  then  the  review  year  benefit 
will  be  grossly  understate  in  relation  to 
the  denominator.  Accordingly,  the 
Department  must  make  adjustments  to 
accoimt  for  hyperinflation. 

Petitioners  assert  that  the 
Department's  choice  of  discount  rates  In 
its  preliminary  determination  was 
reasonable,  and  they  urge  the 
Department  to  use  these  same  discount 
rates  in  its  calculations  for  the  final 
determination.  They  argue  that  the  only 
rates  explicitly  recommended  in 
§  355.49(bK2)  of  the  D^artment's 
Proposed  Relations  are  fixed  rates, 
and  in  its  past  practice,  the  Department 
has  used  as  a  discount  rate  the 
"weighted  cost  of  capital"  which  is  a 
fixed  rate.  Further,  petitioners  assert 
that  the  correct  discount  rate  must  be 
based  on  data  contemporaneous  with 
the  subsidy.  They  note  that  the 
Proposed  Regulations  stipulate  that  the 
Department  will  select  a  discount  rate 
ba^d  upon  data  for  the  year  in  which 
terms  of  the  subsidy  were  decided  (see. 
Proposed  Regulations.  54  FR  23376). 

DOC  Position;  We  agree  with  AHMSA 
that,  in  calculating  the  benefit  stream 
from  equity  infusions/grants  in  a 
hyperinflationary  environment,  the 
Department  must  adjust  in  some  way  for 
hyperinflation.  In  a  situation  of 
intermittent  hyperinflation  (which  is  the 
situation  in  Mexico)  as  opposed  to 
continuous  hyperinflation,  the 
Department’s  traditional  grant  allocation 
methodology  is  inappropriate  since  it 
uses  a  fixed  interest  rate  throughout  the 
entire  lS*year  allocation  period  and 
there  is  no  adjustment  to  the  face  value 
of  the  infusion/grant  We  have 
determined  that  the  best  way  to  account 
for  the  eflects  of  inflation  and  still 
allocate  the  benefits  over  15  years  is  to 
use  a  loan-based  methodology.  This 
methodology  is  discussed  in  the 
Hyperinflation  Methodology -section  of 
this  notice. 

Wo  disagree  with  petitioners  assertion 
that  the  Department  must  use  a  fixed 
rate  throu^mut  the  allocation  period. 
Section  355.49(bK2)  of  the  Proposed 
Regulations  allows  the  Department  to 
use  a  “rate  which  the  Secretary 
considers  to  be  most  appropriate." 
Because  of  the  hyperinflationary 
environment  in  Mexico  during  part  of 


the  1980s,  we  determine  that  the  other 
rates  specified  in  section  355.49(b)(2)  of 
the  Proposed  Regulations  are 
inappropriate  since  long-term  fixed-rate 
loans  would  be  unavailable  in  Mexico. 
The  methodology  we  have  used  for 
these  final  determinations  to  allocate 
the  benefits  of  infusions/grants  over 
time  uses  as  a  starting  point  the  rates 
prevailing  in  the  year  of  receipt. 
Therefore,  it  is  b^d  on  data  for  the 
year  in  whicdi  the  terms  of  the  subsidy 
were  decided. 

1 986  Debt  Assumption 

Comment  3:  AHMSA  claims  that  any 
interest  accruing  after  the  effective  date 
of  the  debt  agreement  (February  1, 1986) 
was  the  responsibility  of  the  COM.  not 
AHMSA.  Therefore,  AHMSA  should  not 
be  held  accountable  for  either  the 
interest  payments  or  the  penalty 
payments  that  correspond  to  the  debt 
assumed  by  the  GOM.  They  argue  that, 
presumably,  the  GOM  was  paying  the 
interest  on  the  assumed  loans  after 
February  1.  Therefore,  no  penalty 
interest  was  actually  inciirred  and 
AHMSA’s  accounting  system  overstated 
the  actual  amount  of  interest  assumed 
by  the  government. 

AHMSA  further  argues  that  a  large 
portion  of  the  amoimt  reported  as 
"interest"  actually  consists  of  foreign 
exchange  losses  arising  fiom  the 
principal  and  interest  pa)rments. 

Because  neither  of  these  charges 
constituted  a  real  interest  expense  to 
either  AHMSA  or  the  GOM.  the 
Department  should  adjust  its 
calculations  to  remove  this  portion  of 
interest  fi-om  its  calculations. 

Petitioners  contend  that,  because  the 
interest  and  penalty  payments 
accumulated  on  AHMSA’s  books,  these 
payments  were  in  fact  AHMSA’s 
responsibility.  Moreover,  they  note  that, 
absent  government  intervention. 

AHMSA  would  have  had  to  pay  the 
interest  and  penalty  payments  on  this 
debt,  and  it  would  have  experienced 
forei^  exchange  losses. 

DOC  Position:  We  agree  with 
petitioners.  Absent  government 
intervention.  AHMSA  would  have  had 
to  pay  the  interest  and  penalty 
pa>'ments  on  this  debt,  and  it  would 
have  experienced  foreign  exchange 
losses.  Further,  the  fects  on  the  record 
are:  (1)  The  agreement  was  not  finalized 
until  Septem^r  1986;  (2)  the  debt 
remained  on  AHMSA’s  lK>oks  until 
December  1986;  and  (3)  interest  and 
penalties  on  this  debt  accrued  on 
AHMSA’s  books  fi-om  February  through 
December  1986.  Therefore,  we  find  that 
the  interest  and  penalty  payments  were 
AHMSA’s  responsibility  until  December 
1986.  As  such,  we  have  included  these 


interest  and  penalty  payments  in  our 
grant  calculations,  and  we  have  not 
made  any  adjustments  for  foreign 
exchange  losses  since  such  losses  are 
part  of  the  normal  course  of  business 
and  are  not  a  legitimate  off^t  under  the 
Act. 

Comment  4:  AHMSA  also  contends 
that,  because  AHMSA  was  100  percent 
government-owned  at  the  time  of  the 
1986  debt  assiunption  agreement,  this 
assumption  necessarily  increased  the 
GOM’s  equity  investment.  Therefore, 
the  Department  should  treat  the  1986 
debt  assumption  as  an  equity  infusion 
rather  than  a  grant. 

DOC  Position:  AHMSA  was  not  100 
percent  government-owned  at  the  time 
of  the  1986  debt  assumption.  A  small 
percentage  of  stock  was  held  by  private 
investors.  Moreover,  shares  of  stock 
were  not  issued  for  all  of  this  debt 
assumption. 

As  discussed  in  the  GOM  Assumption 
of  AHMSA  Debt  section  of  this  notice, 
the  Department  would  normally  treat 
the  portion  of  this  assumption  for  which 
shares  of  stock  were  issued  as  an  equity 
infusion;  the  remainder  would  be 
treated  as  a  grant.  However,  because 
AHMSA  was  unequityworthy  in  1986, 
the  results  of  our  methodology  for 
treating  grants  and  equity  are  the  same. 
Therefore,  to  avoid  any  double-counting 
between  the  debt  assumption  and 
AHMSA’s  1986  equity  infusion,  we 
have  treated  the  total  debt  assumption 
as  a  grant  in  our  subsidy  calculation. 

Comment  5:  AHMSA  asserts  that  the 
value  of  the  new  shares  of  stock  issued 
in  1986  and  1987  to  compensate  the 
government  for  the  debt  assumption  was 
double-counted  as  equity  infusions  in 
the  preliminary  determination. 

DOC  Position:  We  agree  with 
AHMSA.  Because  AHMSA  reported  the 
portion  of  the  debt  assumption  for 
which  new  shares  were  issued  in  both 
the  total  debt  assumption  figure  and  the 
equity  infusion  figures  for  1986  and 
1987,  the  Department  inadvertently 
double-counted  this  portion  of  AI^SA 
debt  in  the  preliminary  determinations. 
We  verified  the  correct  amounts  and,  for 
purposes  of  these  final  determinations, 
we  have  removed  from  our  equity 
calculation  the  portion  of  the  1986  and 
1987  equity  infusions  that  is  attributable 
to  the  1986  debt  assumption.  This 
portion  has  been  included  in  the  1986 
debt  assumption  calculations  only. 

Debt  Restructuring 

Comment  6:  AHMSA  protests  the 
inclusion  of  the  1987  restructuring 
agreement  in  the  investigation.  It  asserts 
that,  despite  ample  information  on  the 
record,  the  Department  did  not  even 
raise  the  issue  of  the  1987  restructuring 
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until  the  first  day  of  the  verification  at 
the  GOM.  AHMSA  claims  that  (1) 
because  the  issue  was  not  raised  vmtil 
verification;  (2)  because  of  the  passage 
of  time  since  the  agreement;  and  (3) 
because  the  company  had  a  different 
owner  (the  GOM)  at  the  time  of  the 
agreement,  company  officials  were 
unable  to  proviae  detailed  traces  of  each 
loan  afiected  by  the  restructuring. 

Further,  AHMSA  asserts  that  the 
GOM’s  role  in  the  negotiation  of  the 
1987  restructuring  agreement  is  clearly 
indicated  in  those  portions  of  the 
agreement  that  are  included  in 
AHMSA’s  January  11  questionnaire 
response.  As  for  the  effects  of  this 
restructuring,  AHMSA  asserts  that  the 
agreement  itself,  which  was  examined  at 
verification,  provides  clear  evidence 
that  only  three  changes  resulted  from 
the  1987  restructuring  agreement,  none 
of  which  provided  an  economicAenefit 
to  AHMSA. 

Petitioners  assert  that  AHMSA  did  in 
fact  have  plenty  of  advance  warning  that 
the  Department  would  need  to  examine 
information  regarding  the  1987 
agreement  at  verification.  First,  they 
point  out  that  it  was  AHMSA  that 
provided  the  first  record  information 
regarding  the  1987  debt  restructuring 
and  it  is  AHMSA  that  maintains  that,  in 
the  1988  and  1990  agreements,  the  GOM 
simply  "stepped  into  the  shoes”  of 
AHMSA’s  foreign  creditors.  Secondly, 
they  note  that  the  Department’s 
verification  outline  requested  that  the 
GOM  be  prepared  to  demonstrate  that 
AHMSA’s  debt  obligations  to  the  GOM 
were  identical  to  AHMSA’s  debt 
obligations  to  its  foreign  creditors  before 
the  1988  and  1990  agreements.  Finally, 
they  point  out  that  the  Department 
suggested  four  different  alternate  means 
of  conducting  a  trace  of  the  loans  at 
verification,  yet  AHMSA  was  still 
unable  to  provide  necessary 
documentation. 

DOC  Position:  The  Department  has 
not  ’’included”  the  1987  restructuring 
agreement  in  these  investigations. 
AHMSA  first  mentioned  this 
restructuring  agreement  in  their 
November  20, 1992,  submission.  In  that 
submission,  AHMSA  stated  that  the 
conditions  of  the  1990  credit  agreement 
were  the  same  as  those  that  had  applied 
to  AHMSA’s  contracts  with  its  foreign 
creditors  under  the  1987  agreement.  In 
response  to  our  request  for  further 
information  about  the  1988  and  1990 
restructuring  agreements,  AHMSA 
included  in  its  Jemuary  11, 1993, 
questionnaire  response  copies  of  the 
1987, 1988  and  1990  debt  restructuring 
agreements,  and  they  explained  that  the 
C^M  "merely  stepped  into  the  shoes  of 
AHMSA’s  foreign  lenders.” 


Based  on  this  information,  we 
requested  in  our  verification  outline  that 
the  GOM  be  prepared  at  verification  to 
demonstrate  that  the  debt  obligations  of 
AHMSA  to  the  GOM  were  identical  to 
the  debt  obligations  of  AHMSA  to  its 
foreign  creditors  before  the  agreements. 
At  verification,  we  requested 
documentation  of  the  loans  included  in 
the  1987  agreement  only  for  the 
purposes  of  establishing  whether  or  not 
AHMSA  received  a  coimtervailable 
benefit  from  either  the  1988  or  1990 
agreement.  Without  establishing  the 
terms  and  conditions  (including 
principal)  of  the  1987  agreement,  there 
is  no  way  for  the  Department  to  verify 
the  GOM’s  claim  that  subsequent 
agreements  did  not  in  fact  change  the 
terms  of  AHMSA’s  debt  or  forgive  any 
of  this  debt. 

Comment  7:  Petitioners  note  that  the 
Depeutment  was  unable  to  verify 
AHMSA’s  assertion  that  the  GOM’s 
1987, 1988  and  1990  restructuring 
agreements  with  foreign  creditors  did 
not  change  the  terms  of  repayment  of 
outstanding  foreign  debt  in  any  way  that 
would  benefit  AHMSA.  Accordingly, 
petitioners  argue  that  the  Department 
should  use  best  information  avdlahle  to 
measure  the  subsidy.  They  assert  that 
these  transactions  should  be  considered 
as  debt  assumptions  by  the  GOM  and 
should  be  treated  as  a  grant  from  the 
GOM  to  AHMSA  equal  to  the  total 
amount  of  the  principal  included  in  the 
agreements.  Additionally,  they  urge  the 
£)epartment  to  countervail  the  interest 
that  would  have  been  payable  during 
the  POI  on  this  debt. 

AHMSA  argues  that  AHMSA  received 
no  benefit  from  the  GOM’s  purchase  of 
a  portion  of  AHMSA’s  foreign  debt  in 
1988  and  1990  because  the  terms  and 
conditions  of  AHMSA's  debt  were  not 
altered  by  these  transactions. 

DOC  Position:  Because  we  were 
unable  to  verify  that  none  of  the 
principal  of  the  foreign  debt  included  in 
the  1987  agreement  was  forgiven  as  part 
of  the  1988  or  1990  agreements,  we  nave 
assumed  as  BLA  that  die  GOM  did 
forgive  some  of  the  AHMSA  debt  that 
was  included  in  the  1987  agreement. 
However,  the  1988  and  1990  contracts 
between  the  GOM  and  AHMSA  clearly 
state  that  AHMSA  is  now  indebted  to 
the  GOM  for  the  portion  of  the  1987 
debt  covered  by  me  1988  and  1990 
agreements.  Moreover,  we  verified  that 
AHMSA  is  paying  interest  on  this  debt. 
We  therefore  find  petitioners’  BIA 
recommendation  to  be  inappropriate. 
Instead,  we  have  made  the  BIA 
assumption  that  the  GOM  forgave  the 
same  amount  of  AHMSA  debt  that 
foreign  creditors  forgave  in  their 
agreement  with  the  GOM. 


Bancomext  Financing 

Comment  8:  Petitioners  argue  that 
because  Bancomext  reimbursed  the 
commercial  bank  for  the  difierence 
between  the  amoimt  of  interest  the  bank 
charged  AHMSA  for  short-term  pre¬ 
export  financing  and  the  amoimt  at 
which  Bancomext  offered  financing  to 
the  commercial  bank,  the  Department 
should  countervail  the  amount 
reimbursed  by  Bancomext.  Petitioners 
contend  that  if  the  loan  were  made  on 
commercial  terms,  the  portion  of  the 
lender’s  cost  reflected  in  the 
reimbursement  would  have  been  passed 
on  to  the  borrower. 

DOC  Position:  We  disagree  with 
petitioners.  At  verification,  we  observed 
that  on  some  loans,  Bancomext 
reimburses  commercial  banks  in  the 
manner  outlined  by  petitioners  above. 
However,  such  reimbursements  cannot 
replace  the  use  of  a  short-term 
commercial  interest  rate  as  the 
Department’s  benchmark.  The 
Department  consistently  seeks  to 
measure  the  benefit  to  the  recipient  of 
a  coimtervailable  subsidy.  However, 
petitioners’  suggested  methodology  with 
respect  to  these  loans  would  not  be  an 
appropriate  measurement  of  the  benefit 
to  the  recipient.  By  comparing  the 
interest  paid  on  these  loans  to  that 
which  would  be  paid  using  a  short-term 
commercial  interest  rate,  the 
Department  has  correctly  estimated  the 
benefit  to  the  recipient,  i.e.,  the  amount 
by  which  AHMSA  and  IMSA  benefited 
from  GOM  intervention. 

Nafinsa  Loans 

Comment  9:  Petitioners  contend  that, 
in  addition  to  countervailing  AHMSA’s 
Nafinsa  loan  based  on  its  preferential 
interest  rate,  the  Department  should  also 
countervail  the  portion  of  penalty 
payments  on  this  loan  that  Nafinsa 
forgave  in  1987. 

DOC  Position:  ’The  amount  of  this 
penalty  forgiveness  is  insignificant  and 
does  not  meet  the  Department’s  0.50 
percent  threshold  for  amortizing  non¬ 
recurring  subsidies  over  time.  Sm, 
Proposed  Regulations, 

§  355.49(a)(3)(i)(A),  and  the  Allocation 
section  of  the  General  Issues  Appendix. 
Therefore,  because  this  non-recurring 
subsidy  was  not  received  during  the 
POI,  we  are  not  countervailing  Nafinsa 
penalty  forgiveness. 

PITEX 

Comment  10:  IMSA  argues  that 
benefits  of  the  PITEX  program  are  not 
"tied”  to  export  sales.  They  point  out 
that  machinery  imported  under  the 
program  can  be  used  to  produce  goods 
for  both  the  domestic  and  export 
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markets,  and  IMSA  did  not  export  at 
any  specified  export  level,  despite  their 
receipt  of  PITEX  benefits.  Accordingly, 
IMSA  contends  that  the  ITTEX  program 
does  not  provide  export  subsidies  and 
that  the  Department  should  determine 
either  that  the  program  is  not 
coiint8rvailid>le  or,  alternatively,  that 
the  benefit  should  be  allocated  over 
total  sales,  not  just  export  sales. 

In  support  of  their  argument,  IMSA 
cites  the  Department’s  decision  in 
Extruded  Rubber  Thread  from  Malaysia: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,  57  FR  38472,  38476,  38480, 

38481  (August  1992).  In  that  case,  the 
Department  determined  that,  even  if  a 
subsidy  program  contains  export 
requiremeots,  the  program  will  not  * 
amount  to  an  export  subsidy  “where  the 
*  *  *  export  criteria  do  not  carry 
preponderant  weight”  in  determining 
program  eligibility  and  that  the 
Department  treats  as  an  “export 
subsidy”  cmly  that  portion  of  a  subsidy 
program  wherein  “receipt  of  benefits 
becomes  contingent  on  export 
performance”  (p.  38476). 

DOC  Position:  In  previous  cases,  the 
Department  has  addressed  argiunents 
similar  to  diose  presented  by  IMSA.  In 
Final  Results  of  Countervailing  Duty 
Administrative  Review:  Porcelain-on- 
Steel  Cookingware  from  Mexico,  57  FR 
562,  564  (January  7, 1992),  we  found 
that  “the  eligibility  criteria  for  the 
PITEX  program  limit  the  benefits  to 
exporters,”  and  that  “should  a  company 
using  PITEX  wish  to  sell  its  production 
(incorporating  the  imported  raw 
materials  or  prodriceo  with  the 
imported  equipment)  in  the  domestic 
market,  it  must  obtain  special 
authorization  and  pay  the 
corresponding  duties,  thereby  forfeiting 
the  portitm  of  benefits  granted  through 
PfTEX  to  merchandise  ultimately  sold 
in  the  domestic  market."  In  Final 
Results  of  Countervailing  Duty 
Administrative  Review:  Certain  Textile 
Mill  Products  From  Mexico,  56  FR 
50,858  (Octcdrer  9, 1991),  we  determined 
that  “whether  or  not  the  Government  of 
Mexico  properly  authorized  the 
exemption  of  duties  under  the  PITEX 

[irogram  is  not  relevant  to  the  feet  that 
the  company)  received  the  benefit  of 
the  exen^on.” 

Moreover,  we  find  that  IMSA’s  cite  to 
Extruded  Rubber  Thread  from  Malaysia 
is  not  appropriate.  In  that  case,  the 
Department  vwified  that  receipt  of  the 
tax  iix»ntive  in  question  is  dependent 
on  a  review  of  twelve  criteria,  only  two 
of  which  “^Mcifically  address  the 
export  potential  of  the  proposed  product 
or  activity”  (57  FR  38475),  Further,  we 
found  that  “companies  that  produce 


only  for  the  domestic  market  may  also 
receive"  tax  benefits  under  this 
program,  and  that  “some  companies 
may  be  rejef:ted  even  though  meir 
export  potential  is  high"  (57  FR  38475). 

m  contrast,  under  tne  PITEX 
guidelines,  receipt  of  benefits  is 
contingent  upon  just  one  criterion;  the 
company  must  export.  We  therefore  find 
that  the  export  criterion  in  this  case 
does  “carry  prepemderant  weight”  in 
determining  program  eligibility  and  that 
receipt  of  l^efits  under  the  PITEX 
program  is  “contingent  upon  export 
performance.” 

IMIS 

Comment  11:  Petitioners  argue  that 
the  evidence  on  the  record  to  date 
suggests  that  IMIS  provided  certain 
goods  and  services  to  AHMSA  on  an 
exclusive  basis.  Although  IMIS  has 
asserted  the  general  availability  of  a 
number  of  projects,  there  is  no  evidence 
in  support  of  this  claim.  Petitioners 
request  that  the  Department  subject  all 
non-publicly  available  transactions  to 
coimtervailing  duties.  See,  Final 
Affirmative  Countervailing  Duty 
Determination:  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway,  56  FR 
7678-7682  (February  25, 1991). 

AHMSA  contends  that  the  contractual 
arrangements  between  IMIS  and 
AHMSA  do  not  constitute 
countervailable  benefits  because  they 
are  publicly  available.  AHMSA  further 
argues  that  information  on  the  record 
indicates  that  IMIS’s  services  were  not 
limited  to  AHMSA  or  the  Mexican  steel 
industry;  current  research  focuses  on 
the  petroleum  industry. 

bOC  Position:  Non-publicly  available 
transactions  between  IMIS  and  AHMSA 
are  subject  to  countervailing  duty 
examination.  See.  Proposed  Regulations, 
§  355.44(1).  Contrary  to  AHMSA ’s 
assertions.  infOTmaticm  on  the  record, 
including  our  verification  report, 
establishes  only  one  IMIS  joint  venture, 
the  one  with  AHMSA.  The  Department 
cannot  assume  the  existence  of  other 
joint  ventures,  and  such  an  assumption 
would  not  constitute  substantial 
evidence  that  such  joint  ventures  are  not 
limited  to  AHMSA  or  to  a  specific 
enterprise,  industry  or  group  thereof. 
Furthermore,  unlike  IMIS’s  non-joint 
venture  research  activities  which  were 
publicly  available  and  are  not  being 
countervailed,  we  were  unable  to  verify 
the  public  availability  of  the  joint 
venture  activities. 

With  regard  to  AHMSA’s  statement 
that  IMIS’s  current  activities  are  focused 
primarily  on  the  petroleum  industry  and 
are,  therefore,  generally  available,  IMIS 
historically,  and  during  the  POI, 
provided  research  for  ffie  iron  and  steel 
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industry,  and  more  recently,  the 
petroleum  industry.  ’There  is  no 
compelling  evidence  on  the  record  to 
suggest  that,  even  now,  IMIS  has  shifted 
its  focus  to  petroleum.  AHMSA’s 
suggestion  that  the  verification  report 
establishes  this  fact  is  inaccurate  and 
not  supported  by  an  examination  of  the 
verification  report  itself.  Furthermore, 
as  noted  in  the  IMIS  section  of  this 
notice,  we  find  the  iron  and  steel 
industry  together  with  the  petroleum 
industry  to  constitute  a  specific  group  of 
industries. 

Comment  12:  Petitioners  contend  that 
evidence  on  the  record  indicates  that 
the  services  rendered  by  IMIS  to 
AHMSA  constitute  massive  subsidies  to 
AHMSA.  Petitioners  suggest  that,  absent 
verified  information,  the  Department 
should  conclude  that  AHMSA  is 
subsidised  to  the  same  degree  that  IMIS 
is  subsidized  by  the  GOM. 

DOC  Position:  Although  we  agree 
with  petitioners  that  the  amount  of  all 
non-publicly  available  research 
assistance  should  be  countervailed,  we 
do  not  agree  with  petitioners  suggested 
methodoic^.  At  verification,  we 
established  that  AHMSA  and  IMIS 
entered  into  a  joint  venture.  Absent 
IMIS’s  contribution,  AHMSA  would 
have  had  to  contribute  the  full  amount 
of  the  investment  in  the  joint  venture  to 
accomplish  the  same  research. 

Therefore,  we  conclude  that  the  most 
appropriate  methodology  is  to 
countervail  the  full  amount  of  IMIS’s 
contribution  to  the  joint  venture  as  a 
grant  to  AHMSA.  Since  no  information 
was  provided  regarding  IMIS’s 
contribution  to  the  joint  venture  and 
since  IMIS’s  denial  of  the  joint  venture 
prevented  verification  of  this  issue  at 
IMIS,  we  are  assuming,  as  BIA,  that 
IMIS  contributed  an  amount  equal  to  the 
amount  AHMSA  expended  for  all  joint 
venture  activities.  Because  50/50  joint 
ventures  are  a  common  business 
practice,  this  is  a  reasonable  assumption 
and  appropriate  for  use  as  BIA.  In 
contrast,  any  subsidization  of  IMIS  does 
not  necessarily  bear  any  relationship  to 
the  joint  venture  arrangement  between 
IMIS  and  AHMSA. 

Comment  13:  AHMSA  contends  that, 
at  verification,  IMIS  officials  provided 
documentation  containing  concrete 
evidence  that  prices  charged  to  AHMSA 
were  similar  to  prices  charged  to  other 
firms.  Therefore,  there  is  no  basis  upon 
which  the  Department  could  determine 
that  IMIS’s  prices  to  AHMSA  were 
preferential. 

DOC  Position:  The  contracts 
examined  at  IMIS  covered  non-joint 
venture  products  and  services.  ’These 
IMIS  activities  are  not  being 
countervailed  by  the  Department  as  they 
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were  publicly  available.  IMIS’s  denial  of 
joint  venture  activities  prevented 
verification  of  the  form  and  amoimt  of 
the  assistance  provided  by  IMIS  in  the 
joint  venture  with  AHMSA.  Given  the 
lack  of  verification  and  the 
Department’s  discovery  of  a  significant 
amount  of  imreported  transactions 
between  IMIS  and  AHMSA,  the 
Department  cannot  conclude  that  prices 
charged  for  publicly  available  research 
results  should  serve  as  a  benchmark  for 
examining  prices  on  joint  venture 
research  results. 

Lay-off  Financing 

Comment  14:  AHMSA  argues  that  by 
closing  down  an  environmentally 
unsound  blast  furnace  and  laying-off 
workers,  the  GOM  was  doing  w'hat  any 
private  owner  might  do.  In  preparing  a 
good  for  sale,  a  private  owner  will  often 
take  steps  to  spruce  up  the  condition  or 
appearance  of  the  good  in  order  to 
increase  that  good’s  sale  price.  AHMSA 
contends  that  the  GOM’s  goal  in  taking 
these  actions  was  to  maximize  the  sale  ^ 
price  of  AHMSA.  not  to  subsidize  the 
company. 

DOC  Position:  The  GOM’s  intent  is 
not  the  basis  for  a  determination  of 
whether  assistance  to  a  company  is 
countervailable.  The  issue  is  whether 
the  company  benefited  from  the 
government’s  action.  (See.  SSAB 
Svenskrt  Staal  AB  v.  United  States.  7647 
Supp.  650.  657  (GIT  1991).)  AHMSA 
benefited  fit)m  this  financing  because, 
absent  financing  from  the  GOM.  it 
would  have  had  to  finance  the  lay-off 
costs  from  other  sources.  As  such,  the 
GOM’s  lay-off  financing  constitutes  a 
coimtervailable  benefit  to  AHMSA. 
Therefore,  as  discussed  in  the  Pre¬ 
privatization  Lay-Off  Financing  section 
of  this  notice,  we  are  calculating  a  rate 
for  this  benefit  using  BIA. 

Comment  15:  Petitioners  argue  that 
the  pre-privatization  lay-off  financing 
should  be  treated  as  a  preferential  loan 
\mtil  September  30, 1991  (at  which  time 
the  value  of  the  loan  was  ^zen),  and 
as  a  no  interest  loan  thereafter.  Further, 
they  urge  the  Department  to  make  a  BIA 
assumption  that  the  loan  was  made  on 
January  1, 1991,  and  to  calculate  the 
interest  rate  based  on  the  difference 
between  the  original  loan  amount  and 
the  value  of  this  loan  as  of  September 
30. 1991. 

AHMSA  argues  that  this  payment 
should  be  treated  as  a  locm  and  that  this 
loan  will  be  paid  in  full  by  the  transfer 
of  AHMSA  assets  to  the  GOM.  They 
assert  that  each  asset  will  be  credited 
against  the  loan  balance  at  its  appraised 
value  as  of  September  1991. 

Accordingly.  AHMSA  argues  that  no 
account  will  be  taken  of  any  inflation  in 


the  value  of  the  assets  between  the  end 
of  1991  and  the  date  of  the  final  transfer. 
Although  no  "real”  interest  is  accruing 
on  the  loan,  the  asset  inflation  will 
essentially  provide  the  government  an 
interest  rate  equal  to  the  Mexican 
inflation  rate. 

DOC  Position:  At  verification.  GOM 
officials  told  ns  that,  when  each  asset  is 
taken  into  possession  by  the  GOM,  the 
book  value  of  the  asset  at  that  time  is 
credited  against  the  loan  balance. 
Without  Imowing  when  each  asset  was 
transferred  to  the  GOM,  it  is  impossible 
to  use  AHMSA’s  proposed  methodology 
to  determine  how  much  interest  woiild 
be  offset  by  inflation. 

'The  GOM  had  full  opportunity* to 
provide  information  on  this  financing 
prior  to  verification,  but  failed  to  do  so. 
Therefore,  we  are  calculating  the  rate  for 
the  program  based  on  BIA.  and  we  are 
treating  this  financing  as  a  no  interest 
loan  that  was  granted  on  January  1, 

1991. 

Other  Issues 

Comment  16:  Petitioners  argue  that 
the  GOM’s  forgiveness  of  the  debt  of  a 
company  related  to  AHMSA  in 
exchange  for  AHMSA  shares  provides  a 
countervailable  benefit  to  AI^SA. 
Petitioners  argue  that  this  debt 
forgiveness  provides  a  countervailable 
benefit  to  AHMSA  because  AHMSA 
owns  shares  in  the  company. 

DOC  Position:  Petitioners  raised  this 
issue  for  the  first  time  in  their  case  brief, 
and  they  have  not  alleged  or  offered 
eAddence  that  this  debt  for  eqviity  swap 
was  inconsistent  with  commercial 
considerations  or  how  it  benefited 
AHMSA.  Accordingly,  we  have  not 
considered  this  issue  in  reaching  our 
final  determinations. 

Comment  1 7:  A  portion  of  the  assets 
of  Fundadora  de  Monterrey,  S.A.  de 
GV.  (FMSA)  were  sold  together  with 
AHMSA.  Petitioners  argue  that  the 
Department  should  coimtervail  sales 
and  title  taxes  on  the  FMSA  assets,  taxes 
which  were  waived  by  the  GOM. 

DOC  Position:  We  disagree  with 
petitioners.  At  privatization,  AHMSA’s 
purchaser  also  bid  on  and  purchased 
assets  of  FMSA,  an  inactive  steel 
producer.  At  verification,  we  found  that 
the  GOM  waived  the  sales  anddtle 
taxes  payable  under  Mexican  law  on  the 
sale  of  assets.  Although  we  find  that  the 
FMSA  assets  purcha^  along  with 
AHMSA  should  have  been  subject  to 
sales  and  title  taxes,  we  have  not 
considered  this  issue  in  reaching  our 
final  determinations  because  the  FMSA 
assets  do  not  produce  subject 
merchandise  in  these  investigations. 


Verification 

In  accordance  with  section  776(b)  of 
the  Act,  except  as  noted  above,  we 
verified  the  information  used  in  making 
our  final  determinations.  We  followed 
standard  verification  procedures, 
including  meeting  with  government  and 
company  officials,  examination  of 
relevant  accounting  records,  and 
examination  of  original  source 
documents.  Our  verification  resiilts  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Mexico, 
which  are  entered  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
December  7. 1992,  the  date  of 
publication  of  our  preliminary 
determinations  in  ffie  Federal  Register. 
These  final  countervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Tberefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
firom  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7, 1992,  and  April  6. 1993. 

We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act.  if  the  International  Trade 
Commission  (ITC)  issues  a  final 
affirmative  injury  determination,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
below. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products: 

HYLSA — 47.84  percent  ad  valorem 

IMSA  and  all  other  manufacturers, 
producers,  and  exporters — 5.71  percent 
ad  valorem 

Certain  Cut-To-Length  Carbon  Steel  Plate: 

AHMSA  and  all  ^er  manufacturers, 
producers,  and  exporters — 20.25  percent 
ad  valorem 
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rrCNoliBcation 

In  aocordanoe  %vith  section  705(c)  of 
the  Act.  we  will  notify  the  FTC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  FTC  all 
nonprivileged  and  ncmproprietary 
infbnnation  relating  to  these 
investigations.  We  will  allow  the  FFC 
access  to  all  privileged  and  business 
proprietary  infbrmaticm  in  our  files, 
provided  the  FTC  confirms  that  it  will 
not  disclose  such  infbnnation,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  InvMtigations,  Import 
Admini^ration. 

If  the  FFC  determines  that  material 
injury,  or  threat  of  matwial  injury,  does 
not  exist,  these  proceedings  will  m 
terminal^  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If.  however,  the 
FTC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  Officers 
to  assess  countervailing  duties  on 
entries  of  certain  steel  products  from 
Mexico. 

Return  or  Destruction  of  Proprietary 
InfiMmation 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C  1671(d))  and  19  CFR. 

355.20(a)(4). 

Dated;  June  21, 1993. 

Joseph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-15636  Filed  7-8-93;  8:45  am] 

MUSM  coot  asis-os-s 
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Final  Affiniwtiv*  CountervtUIng  Duty 
Determination:  Certain  Corroalon* 
Raalatant  CartMn  Steal  Flat  Producta 
From  New  Zealand 

AOBiCV:  Import  Administration, 
Intematicmd  Trade  Administration. 
Department  of  Cquunwce. 

8FFECT1VI  date:  July  7, 1993. 

FOR  FURTHER  MFORMATION  CONTACT*. 
Stephanie  Moore  or  (Cameron  Cardozo, 
Office  of  Countervailing  Compliance. 


U.S.  Department  of  Commerce,  room 
4012, 14fii  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482->2786. 

Final  Determination: 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  New  Zealand 
of  certain  corrosion-resistant  carbon 
steel  flat  products. 

For  information  on  the  estimated  net 
subsidy,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  (57  FR 
57730,  December  7, 1992),  the  following 
events  have  occurred.  On  December  18, 
1992,  and  on  January  25, 1993,  we 
issued  supplemental  questiormaires  to 
the  Gbvermnent  of  New  Zealand 
(GCX^Z)  and  BHP  New  Zealand  Steel 
Limited  (NZS).  On  January  11, 1993, 
and  February  3. 1993,  we  received 
responses  to  those  supplemental 
questiormaires. 

We  conducted  verification  from 
February  10  through  February  18, 1993. 
On  Mar^  8, 1993,  we  publimed  in  the 
Federal  Renter  a  notice  postponing  the 
final  determination  in  this  investigation 
in  accordance  with  the  postponement  of 
the  final  determinations  in  tne 
antidumping  duty  investigations  of  the 
same  class  or  kind  of  merdiandise  (58 
FR  12935). 

The  petitioners  and  respondents 
submitted  their  prehearing  briefs  to  the 
Department  on  March  24, 1993.  On 
March  26, 1993,  the  Department 
returned  a  prehearing  brief  to 
O'Melveny  k  Meyers,  counsel  to  N2^, 
because  the  brief  contained  new  factual 
information.  On  March  29, 1993, 
O’Melveny  k  Meyers  resubmitted  a 
redacted  version  of  the  prehearing  brief. 
Both  the  petitioners  and  the 
respondents  submitted  rebuttal  briefs  on 
Msindi  30, 1993.  The  Department  held  a 
case-specific  hearing  for  New  Zealand 
on  Ma^  31, 1993.  The  General  Issues 
hearing  was  held  on  May  5  and  6, 1993. 

In  accordance  with  article  5, 
Paragraph  3  of  the  Agreenrent  on 
Interpretation  and  Application  of 
Articles  VI.  XVI,  and  XXm  of  the 
General  Ag^ment  of  Tariffi  and  Trade, 
on  April  6, 1993,  we  terminated  the 
suspension  of  liquidation  of  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  for  consumption,  on  or  after 
that  date  (see  Suspension  of  Liquidation 
section,  below). 


Scope  of  Investigation 

The  products  covered  by  this 
investigation,  curtain  corrosion-resistant 
carbon  steel  flat  products,  constitute  one 
"class  or  kind"  of  merchandise,  as 
defined  in  the  Scope  Appendix  that  is 
attached  to  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria. 

This  "class  or  kind"  of  merchandise  is 
certain  corrosion-resistant  carbon  steel 
flat  products.  Comments  regarding  the 
scope  of  this  investigation  are  addressed 
in  the  Scope  Appendix. 

Injury  Test 

Because  New  Zealand  is  a  "country 
under  the  Agreement”  within  the 
meaning  of  section  701(b)  of  the  Act.  the 
U.S.  International  Trade  Commission 
(FTC)  is  required  to  determine  whether 
imports  of  certain  corrosion-resistant 
ca^n  steel  flat  products  from  New 
Zealand  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  On 
August  21, 1992,  the  FTC  determined 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  New  Zealand  of  the  subject 
merchandise  (57  FR  38064;  August  21, 
1992). 

Respondents 

The  GONZ  is  the  respondent  for  the 
class  or  kind  of  merchandise  subject  to 
this  investigation.  The  following  is  a  list 
of  the  selected  respondent  companies 
for  the  class  or  kind  of  merchandise 
subject  to  this  investigation: 

Certain  Conosion-ResUtant  Carbon  Steel  Flat 
Products 

BHP  New  Zealand  Steel  Limited  (NZS) 
Analysis  of  Ingrams 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questiormaires,  verification,  and 
comments  by  interested  parties,  we 
determine  the  following: 


Several  issues  raised  by  interested 
parties  in  this  investigation  and  in  other 
cotmtervailing  duty  investigations  of 
certain  steel  products  from  various 
coimtries,  were  not  case-specific  but 
rather  general  in  nature.  These 
included: 

•  Allocation  Issues; 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Piepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  conunents  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  case 


General  Issues 
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and  rebuttal  briefs,  as  well  as  the 
country-specific  briefs,  and  the 
E)epartment*s  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Piquets 
from  Austria  which  is  published 
concurrently  with  this  notice. 

Period  of  Investigation 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POD)  is  April  1, 1991 
through  March  31, 1992,  which 
corresponds  to  the  fiscal  year  of  the  only 
respondent  company,  NZS. 

Creditworthiness 

Petitioners  alleged  that  in  1986,  when 
NZS  issued  preferred  shares  to  the 
GONZ  for  the  assumption  of  NZ$  199 
million  of  NZS  debt,  NZS  was 
uncreditworthy.  The  Department 
reviewed  NZS’s  creditworthiness  for  the 
fiscal  years  ended  March  1984, 1985 
and  1986.  Based  on  the  Information  on 
the  record,  we  determine  that  NZS  was 
creditworthy.  For  a  more  detailed 
discussion  of  the  creditworthiness 
analysis,  see.  Memorandum  to  File 
dated  June  21, 1993,  which  is  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building). 

Privatization 

In  1987,  the  GONZ  sold  its  89  percent 
share  ownership  wd  its  preference 
shares  in  NZS  to  a  private  company.  In 
this  final  determination,  we  have 
decided  that  a  portion  of  the  price  paid 
for  a  formerly  government-owned 
company  represents  partial  repayment 
of  prior  subsidies.  We  calculated  the 
portion  of  the  purchase  price 
attributable  to  repayment  of  prior 
subsidies.  We  then  reduced  ^e  benefit 
streams  for  each  of  the  prior  subsidies 
by  the  ratio  of  the  repayment  anmunt  to 
the  net  present  value  of  all  remaining 
benefits  from  those  prior  subsidies  at 
the  time  of  privatization.  A  further 
explanation  of  the  Department’s 
determination  on  privatization  and 
these  calculations  can  be  found  in  the 
Privatization  section  of  the  General 
Issues  Appendix.  The  subsidies 
allocated  to  the  POI  for  N21S  reflect  the 
application  of  the  privatization 
methodology. 

Grant  Methodology 

'The  Department’s  methodology  for 
calculating  the  net  subsidy  rate 
attributable  to  grants  is  discussed  in  the 
Allocation  section  of  the  General  Issues 
Appendix. 


A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  New  Zealand  of  certain 
corrosion-resistant  carbon  steel  flat 
products  imder  the  following  programs: 

1. 1985  Reconstruction  Agreement 

'The  petitioners  contend  that  the 
Reconstruction  Agreement  provided  a 
subsidy  to  NZS,  l^ause  the  assumption 
of  debt  by  the  GONZ  benefitted  NZS 
directly  by  relieving  it  of  the  debt 
incurred  by  its  wholly-owned 
subsidiary,  NZS  Development.  This  debt 
assumption  was  not  equal  to  the  value 
of  the  NZS  shares  received  by  the 
GONZ.  Petitioners  state  that  the 
difference  is  a  subsidy  to  NZS. 

In  order  to  properly  analyze  the 
Reconstruction  Agreement,  the 
Department  found  it  necessary  to  first 
review  the  nature  of  the  GONZ’s 
involvement  as  a  major  shareholder  in 
NZS  Development.  The  commercial 
consistency  of  the  GONZ’s  original 
investment  decision  affects  our 
judgment  on  whether  the  GONZ’s 
subsequent  actions  in  the 
Reconstruction  Agreement  were 
consistent  with  commercial 
considerations.  We  obtained  additional 
necessary  documents  to  make  this 
determination,  such  as 
contemporaneous  feasibility  studies, 
during  our  verification. 

NZS  and  the  GONZ  entered  into  a 
joint  venture  project  in  1980,  NZS 
Development.  ’The  purpose  of  this 
project  was  to  construct  additional 
mining  and  steel  making  facilities,  as 
well  as  new  hot-rolling  and  cold-rolling 
mills,  which  would  allow  NZS  to 
become  a  fully  integrated  steel- 
producing  company.  The  rights  and 
obligations  of  the  two  partners  were 
established  in  the  Formation  Agreement 
and  the  Planning  Memorandum.  The 
Formation  Agreement  established  the 
activities  to  be  conducted  by  N2^ 
Development,  how  those  activities 
would  be  financed,  and  what  would 
happen  after  completion  of  the 
construction.  The  Planning 
Memorandum  outlined  certain  GONZ 
commitments  to  NZS,  such  as  ensuring 
domestic  market  share  through  tarifl 
protection,  duty  free  treatment  of 
imported  machinery,  adequate  supplies 
of  raw  materials,  and  granting  special 
tax  treatment. 

Under  the  terms  of  the  Formation 
Agreement,  NZS  Development  would 
eflect  the  construction  of  the  production 
facilities;  as  the  plant  groups  came  on 
stream,  NZS  Development  would  then 
lease  to  NZS  each  plant  group  from  its 


commissioning  date,  which  is  the  date 
when  the  assets  would  have  been 
producing  at  25  percent  capacity  over  a 
fourteen-day  period,  until  the  transfer 
date,  which  would  take  place  three 
years  after  the  commissioning  date.  At 
that  time,  the  plant  groups  would  have 
been  transferred  to  NZS  at  full  cost  with 
all  outstanding  liabilities.  'The  GONZ 
would  retain  majority  ownership  of  NZS 
Development  until  the  last  of  the  assets 
were  transferred  to  NZS. 

The  development  project  had  start-up 
capital  contributed  by  the  GONZ  and 
NZS.  The  GONZ  contributed  NZ$6 
million  and  took  a  60  percent  interest, 
while  NZS  contributed  NZ$4  million 
and  took  a  40  percent  interest.  In 
accordance  with  the  terms  of  the 
Formation  Agreement,  during  the  course 
of  the  joint  venture  project,  the  GONZ 
provided  direct  financing  and 
guaranteed  NZS  Development’s  external 
financing,  for  which  it  charged 
guarantee  fees. 

’The  NZS  Development  project  did  not 
proceed  as  planned.  NZS  Development 
experienced  cost  overruns,  construction 
delays,  and  labor  strikes.  In  July  1984, 
a  new  government  with  a  different 
ideological  view  was  elected  in  New 
2^aland,  and  the  GONZ  began  to 
liberalize  and  deregulate  the  New 
Zealand  economy.  In  order  to  assess  the 
status  of  the  development  project,  the 
GONZ  commissioned  a  study  by  a  team 
made  up  of  GONZ  officials  and 
independent  consultants.  The  main 
conclusions  of  the  study  stated  that 
additional  capital  investments  were 
necessary  to  complete  the  project  and 
that  NZS  would  not  be  able  to  handle 
the  estimated  debt  burden. 

Considering  the  deterioration  of  the 
NZS  Development  project  and  the 
significant  cnange  in  GONZ  economic 
policy,  the  GONZ  no  longer  regarded 
itself  as  a  joint  venture  partner  and 
would  not  extend  support  to  the  project 
beyond  its  legal  obligations.  NZS,  on  the 
other  hand,  believed  that  the  GONZ  was 
legally  committed  to  the  project  until  its 
completion.  As  a  result,  the  GONZ  and 
NZS  entered  into  negotiations  to 
dissolve  the  joint  venture  arrangement. 

In  December  1985,  the  GONZ  and 
NZS  signed  a  Reconstruction 
Agreement,  which  superseded  the 
Formation  Agreement  and  the  Planning 
Memorandum.  Under  the  terms  of  the 
agreement,  NZS  Development  became  a 
wholly-owned  subsidiary  of  N21S.  NZS 
received  all  of  NZS  Development’s 
incomplete  assets,  NZS  Development 
retain^  approximately  20  percent  of  its 
debt,  and  NZS  agreed  to  indenmify  the 
GONZ  for  any  cost  it  incurred  under  the 
guarantees  provided  for  the  retained 
debt.  The  GONZ  assumed  the 
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responsibility  to  repay  approximately  80 
percent  of  NZS  Development's  existing 
liabilities  in  exchange  for  291,006,764 
newly  issued  shares  in  NZS,  which 
resulted  in  the  GONZ  becoming  81.2 
percent  majority  shareholder  in  NZS. 

For  the  following  reasons,  we 
determine  that  the  GONZ’s  decision  to 
enter  into  the  N21S  Development  joint 
venture  was  inconsistent  with 
commercial  considerations  and  that  the 
subsequent  debt  assumption  by  the 
GONZ  in  exchange  for  NZS  shares  was 
also  inconsistent  with  commercial 
considerations.  First,  as  stated  above, 
the  Department  has  determined  that  in 
order  to  evaluate  whether  the  1985 
assumption  of  debt  in  exchange  for 
equity  is  countervailable,  we  must  first 
determine  whether  the  GONZ’s 
investment  in  the  joint  venture 
construction  project  was  on  terms 
inconsistent  with  commercial 
considerations.  For  this  purpose,  we 
considered  the  nature  of  the  project,  the 
imderlying  formal  agreements  between 
the  two  partners  (Formation  Agreement 
and  Placing  Memorandum),  and  other 
foctors,  including  the  economic 
environment  and  feasibility  studies 
compiled  by  NZS  and  the  GONZ  at  the 
time  the  decision  was  made  to 
undertake  the  project.  . 

Our  analysis  of  the  feasibility  studies 
shows  that  the  studies  relied  on  the 
implementation  of  specific 
commitments  by  the  GONZ,  such  as  the 
assurance  of  certain  financing,  domestic 
market  share,  supply  of  raw  materials 
and  favorable  tax  treatment,  in  their 
projection  of  the  revenues  of  the  project. 
Therefore,  we  find  that  the  studies  did 
not  provide  an  objective  assessment  of 
the  viability  of  the  project,  based  on 
market  conditions.  Absent  such 
government  commitments,  it  is  unlikely 
that  a  private  investor  would  have  made 
the  investment. 

The  Department  has  in  the  past 
considered  the  presence  of  private 
investment  made  at  the  same  time  as  the 
government’s  investment  indicative  of 
the  commercial  reasonableness  of  the 
government  investment.  However,  the 
facts  of  each  case  must  be  carefully 
examined  in  order  to  make  such  a 
determination.  Although  NZS  was  a 
private  investor  in  this  joint  venture 
project,  it  is  clear  from  the  record  that 
NZS  could  not  have  undertaken  this 
project  without  outside  investors,  and 
that,  absent  the  government’s 
commitments  in  the  Formation 
Agreement  and  Planning  Memorandum, 
no  reasonable  outside  private  investor 
would  have  undertaken  this  project. 
Thus,  the  participation  of  N^  is  not 
dispositive  that  me  GONZ’s  investment 
was  consistent  with  commercial 


considerations.  (For  a  more  detailed 
discussion,  see,  Conciurence 
Memorandum  dated  June  21, 1993,  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Building) 
(Concurrence  Memorandum)). 

As  such,  the  original  investment,  the 
NZ$6  million  provided  to  the 
development  project  by  the  GONZ,  was 
inconsistent  with  commercial 
considerations.  We  therefore  find  that  at 
the  time  of  the  GONZ’s  investment,  NZS 
Development  received  a  countervailable 
subsidy.  We  have  further  determined 
that  the  subsidies  bestowed  upon  NZS 
Development  were  passed  through  to 
NZS  with  the  Reconstruction  Agreement 
(see,  the  Restructuring  section  of  the 
General  Issues  Appendix).  To  calculate 
the  benefit  during  the  POI  passed 
through  to  NZS,  we  used  our  grant 
meth^ology  and  divided  the  benefit 
attributable  to  the  POI  by  NZS’s  total 
sales  during  the  POI.  On  this  basis,  we 
determine  the  estimated  net  subsidy  to 
be  0.10  percent  ad  valorem. 

With  respect  to  the  debt  assumption 
by  the  GONZ  in  exchange  for  shares,  we 
determine  the  following.  Although  we 
recognize  that  the  GONZ  was  the 
guarantor  of  all  of  NZS  Development’s 
loans  for  which  it  assumed  repayment 
responsibility,  those  guarantees  were 
provided  in  the  context  of  an  agreement 
in  which  the  GONZ.  as  an  investor, 
acted  inconsistently  with  commercial 
considerations.  At  the  time  the 
development  assets  were  transferred  to 
N21S,  NZS  did  not  give  the  GONZ 
equivalent  value  for  the  amount  of  debt 
it  assumed,  and  as  such  the  difference 
constitutes  a  coimtervailable  benefit  to 
NZS. 

Before  it  assumed  the  debt,  the  GONZ 
required  payment  of  fees  for  the 
guarantees  provided  as  a  result  of  its 
commitments  imder  the  Formation 
Agreement.  In  the  Formation 
Agreement,  if  the  GONZ  had  to  assume 
payments  on  any  loans,  either  NZS 
Development  or  NZS  were  required  to 
repay  to  the  GONZ  principal  and 
interest  at  the  rate  of  “*  *  *  one 
percent  per  annum  over  the  Libor  rate 
most  nearly  applying  to  that  sum  for  180 
day  loans  for  the  period  during  which 
that  sum  remained  outstanding."  The 
Department  compcu^  the  guarantee 
fees  charged  by  the  GONZ  to  this  rate 
and  determined  that  the  fees  paid  were 
nominal.  The  payment  of  a  nominal 
guarantee  fee  does  not  and  cannot 
operate  to  convert  these  guarantees  into 
instruments  that  are  consistent  with 
commercial  considerations.  However,  in 
determining  the  benefit  received  by 
NZS.  we  are  taking  into  account  the  fees 
paid  by  NZS  Development  to  the  GONZ 
by  deducting  the  amoimt  of  the  fees 


paid  from  the  total  amoxmt  of  debt 
assumed  by  the  GONZ. 

Section  355.44(e)(1)  of  the 
Coimtervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  (54  FR  23366  (May 
31, 1989))  (Proposed  Regulations)  states 
that  "(t]he  provision  of  equity  by  a 
government  to  a  firm  confers  a 
coimtervailable  benefit  to  the  extent  the 
Secretary  determines  that:  (i)  The 
market-determined  price  for  equity 
purchased  directly  horn  the  firm  is  less 
than  the  price  paid  by  the  government 
for  the  same  form  of  equity  purchased 
directly  from  the  firm;  *  *  *  ’’. 

Therefore,  to  calculate  the  benefit 
conferred  by  this  transaction,  we 
compared  the  price  per  share  paid  by 
the  GONZ  based  on  the  number  of 
shares  received  and  the  amount  of  the 
debt  assumed,  after  deduction  of  the 
guarantee  fees,  to  the  average  market- 
determined  price  of  the  shares  over  the 
month  prior  to  the  public 
announcement  of  the  Reconstruction 
Agreement  (see.  Equity  section  of  the 
General  Issues  Appendix).  We  find  that 
the  GONZ  paid  a  premium  over  the 
contemporaneous  market  price.  In 
accordance  with  §  355.44(e)(1),  the 
Department  determines  that  the 
premium  paid  by  the  GONZ  in  this 
transaction  is  a  subsidy  to  NZS.  We 
treated  this  premium  as  a  non-recurring 
grant. 

In  the  preliminary  determination,  we 
used  as  the  discount  rate  the  national 
average  long-term  (10-year)  cost  of  debt 
in  New  Zealand  as  the  basis  for  the 
discount  rate.  However,  we  learned  at 
verification  that  there  had  been  no 
issues  of  10-year  government  bonds 
during  the  mid-1980’s.  During  the 
relevant  period.  5-year  bonds  were  the 
only  long-term  debt  instruments  in  New 
Zealand.  Therefore,  for  this  final 
determination,  as  the  discoimt  rate,  we 
used  the  5-year  government  bond  rate 
plus  an  0.8  percent  spread  based  on 
information  obtained  at  verification. 
Although  the  percentage  spread  was  not 
obtain^  from  published  sources,  but 
rather  provided  at  meetings  with 
commercial  bankers  during  verification, 
we  are  using  iHn  our  calculations 
because  we  also  learned  at  verification 
that  a  company  in  New  Zealand  would 
not  have  been  able  to  obtain  commercial 
financing  at  the  same  rate  as  the 
government.  To  calculate  the  benefit,  we 
followed  the  standard  grant 
methodology,  see  the  Allocation  section 
of  the  General  Issues  Appendix.  We 
then  divided  the  benefit  attributable  to 
the  POI  by  N21S’s  total  sales  during  the 
POI. 

On  this  basis,  we  determine  the 
estimated  net  subsidy  for  this  program 
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to  be  19.09  percent  ad  valorem  for 
certain  corrosion-resistant  carbon  steel 
flat  products. 

2. 1986  Reconstruction  Consolidation 
Agreement 

In  December  1986,  the  GONZ  and 
NZS  signed  a  second  Reconstruction 
Agreement  (Reconstruction 
Consolidation  Agreement).  The  GONZ 
assumed  responsibility  to  repay 
NZ$621.8  million  of  the  debt  of  NZS 
Development,  which  was  now  a  wholly- 
owned  subsidiary  of  NZS.  This  debt  was 
previously  retained  by  NZS 
Development  tmder  the  terms  of  the  first 
Reconstruction  Agreement  in  1985. 
Furthermore,  NZS  had  agreed  to 
indenmify  the  GONZ  for  any  costs 
incurred  in  connection  with  the 
guarantees  the  GONZ  had  provided  for 
this  debt.  In  return  for  this  debt 
repayment  assumption,  the  GONZ 
received  an  additional  314.7  million 
new  ordinary  shares  in  NZS.  As  a  result 
of  this  transaction,  the  GONZ  ultimately 
assumed  all  of  NZS  Development’s  prior 
debt  and  increased  its  ownership  in 
NZS  to  90  percent. 

We  determine  that  the  GONZ’s 
assumption  of  this  additional  debt  was 
inconsistent  with  commercial 
considerations  because  the  value  per 
share  paid  by  the  GONZ  was 
substantially  higher  than  the 
contemporaneous  market  price  of  N2^ 
shares.  The  value  per  share  was 
calculated  by  dividing  the  debt  assumed 
by  the  GONZ  by  the  number  of  shares 
it  received. 

In  the  instant  case,  we  have 
determined  that  the  GONZ  paid  a 
premium  in  assuming  the  debt  of  NZS 
Development.  Therefore,  in  accordance 
with  §  355.44(e)(1)  of  the  Propo.sed 
Regulations,  the  Department  determines 
that  the  premium  paid  by  GONZ  in  this 
transaction  is  a  subsidy  to  NZS.  We 
treated  this  premium  as  a  non-recurring 
grant  and  we  used  as  our  discount  rate 
the  national  average  cost  of  long-term 
fixed  rate  debt  in  New  Zealand  for  the 
year  in  which  the  terms  of  the  grant 
were  approved  (i.e.,  the  5-year  bond  rate 
for  1986  plus  the  0.8  percent  spread  for 
a  premium  and  commitment  fee).  We 
then  divided  the  benefit  attributable  to 
the  POl  by  the  value  of  NZS’s  total  sales 
during  the  POI. 

On  this  basis,  we  determine  the 
estimated  net  subsidy  for  this  program 
to  be  13.78  percent  ad  valorem  for 
certain  corrosion-resistant  carbon  steel 
flat  products. 

3. 1986  Government  Purchase  of 
Preferred  Shares 

Under  the  terms  of  the  Reconstruction 
Consolidation  Agreement,  the  GONZ 


also  assumed  two  NZS  loans  totaling 
NZ$199.2  million  in  exchange  for  20 
million  preference  shares  in  NZS  with 
a  par  value  of  NZ$10.  The  preferred 
shares  are  “zero  coupon”,  meaning  that 
they  earn  no  interest  or  dividends,  and 
are  redeemable  at  a  50  percent  premimn 
(NZ$15)  per  share  by  the  GONZ  on  a 
compulsory  basis  in  three  equal 
trances  in  1997, 1998,  and  1999,  or  at 
the  GONZ’s  option,  for  NZ$90  million 
in  cash  plus  10  million  ordinary  shares 
in  the  same  three  tranches  (i.e..  a  total 
of  NZ$270  million  in  cash  and  30 
million  ordinary  shares  in  N21S).  NZS 
had  the  option  to  redeem  the  shares  at 
any  time  at  a  premium  for  NZ$15  per 
sh^.  These  preference  shares  were  not 
publicly  traded  and  were  only  issued  to 
the  GONZ. 

’The  preferred  shares  have 
characteristics  of  a  loan  with  a  fixed 
maturity  date  and  interest  payable  at 
maturity  (see.  Equity  section  of  General 
Issues  Appendix).  To  determine 
whether  the  assumption  of  NZS'  debt  by 
the  GONZ  in  exchange  for  preferred 
shares  is  countervailable,  we  compared 
the  premiiun  payable  by  NZS  at  the  set 
maturity  dates  (1997, 1998,  and  1999) 
with  the  total  interest  expense  that  NZS 
would  have  paid  if  NZS  had  taken  out 
three  long-term  loans  of 
NZ$66,427,527.33  each  (the  total 
principal  amount  assumed  by  the  GONZ 
divided  by  three)  for  the  equivalent 
duration.  Because  the  total  interest 
amount  that  would  have  been  paid  if 
NZS  had  to  finance  the  debt  that  the 
GONZ  assumed  is  greater  than  the 
premium  payable  on  the  preference 
shares,  we  treated  the  difference  as  a 
non-recurring  grant.  As  our  discoimt 
rate,  we  used  the  5-year  government 
bond  as  the  national  average  cost  of 
long-term  fixed-rate  debt  in  New 
Zealand  for  the  year  in  which  the  terms 
of  the  grant  were  approved  plus  a  0.8 
percent  spread.  We  then  divided  the 
benefit  attributable  to  the  POI  by  the 
value  of  NZS’s  total  sales  during  the 
POI. 

On  this  basis,  we  determine  the 
estimated  net  subsidy  for  this  program 
to  be  3.60  percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products. 

Interested  Party  Comments 

The  following  are  case-specific 
comments  only  and  do  not  address 
those  issues  identified  as  general  issues, 
above. 

Comment  1:  Respondents  argue  that 
the  Department  should  analyze  the 
GONZ’s  continuing  investment  in  the 
NZS  Development  joint  venture  project 
in  the  context  of  the  unique  economic 
environment  prevailing  in  New  Zealand 


during  the  relevant  time  period.  Given 
this  unique  economic  environment, 
characterized  by,  among  other  factors, 
scarcity  of  capital,  little  competition, 
and  heavy  relation,  and  given  that  the 
GONZ  considered  development  of  the 
iron  and  steel  industry  to  be  financially 
viable  and  in  the  national  interest,  it 
follows  that  the  GONZ  would  have  had 
a  major  role  in  the  NZS  Development 
project.  'They  argue  that  in  this  unique 
economic  context,  none  of  the  GONZ’s 
actions  with  regard  to  NZS  can  be  found 
inconsistent  with  commercial 
considerations.  In  support  of  their 
argument,  the  respondents  point  to 
Final  Countervailing  Duty 
Determination:  Carbon  Steel  Wire  Rod 
from  Trinidad  and  Tobago.  49  FR  480 
(January  4, 1984)  (Trinidad  and  Tobago). 

Petitioners  contend  that  the 
Department  must  base  its  assessment  of 
whether  the  GONZ’s  investment  in  the 
steel  industry  was  consistent  with 
commercial  considerations  upon  its 
established  standard  of  analyzing  the 
investment  finm  the  perspective  of  a 
reasonable  private  investor.  Features  of 
the  New  Zealand  economy  would  be 
relevant  in  an  analysis  of 
equityworthiness.  However,  the 
equityworthiness  of  NZS  Development 
or  N21S  is  irrelevant  because  it  is  not  an 
issue  in  this  case.  Petitioners  argue  that 
the  benefit,  in  this  case,  arose  from  the 
difference  between  the  market  value  of 
the  shares  and  the  value  of  the  shares 
issued  to  the  GONZ  based  on  the 
amount  of  the  debt  assumed.  *rhey  also 
argue  that  the  fact  pattern  in  Trinidad 
and  Tobago  was  different  because 
ISCOTT  did  not  have  publicly  traded 
shares.  Therefore,  the  economic 
environment  was  a  relevant  factor  in 
that  case. 

Department’s  Position:  We  agree  with 
petitioners  that  the  analysis  of  the 
economic  environment  is  not  relevant 
when  the  shares  of  the  company  under 
consideration  are  traded  at  the  time  of 
the  transaction.  However,  in  this  case 
we  have  determined  that  in  order  to 
evaluate  whether  the  1985  debt 
assumption  was  coimtervailable,  it  was 
necessary  to  examine  the  1980  joint 
venture  investment  by  the  GONZ  when 
there  was  no  market-determined  price 
for  the  shares.  Therefore,  the  relevant 
issue  for  the  Department  is  “whether  the 
investment,  an^yzed  in  terms  of 
objective  business  or  investment  criteria 
operative  at  the  time  the  investment  was 
made,  may  be  deemed  commercially 
reasonable  in  that,  from  the  perspective 
of  a  commercial  investor  maldng  the 
same  decision  in  the  same 
circumstances,  there  is  a  reasonable 
expectation  of  return  within  an 
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acceptable  period  of  time**  (Trinidad 
and  Tc^go  p.  483). 

This  is  m  context  in  which  we 
examined  vdiether  or  not  the  original 
commitment  to  the  development  project 
by  the  GONZ  was  commercially 
consistent.  For  this  purpose,  we 
considered  the  nature  of  the  project,  the 
underlying  hxmal  agreements  b^ween 
the  two  partners  (Formation  Agreement 
and  Planning  Memorandum)  and  other 
factors  including  the  underlying 
economic  environment.  (For  a  &11 
discussion,  see.  Concturence 
Memorandum.) 

In  particular,  we  have  analyzed  the 
feasibility  studies  provided  by  the 
GONZ  a^  NZS,  and  we  find  that  the 
studies  relied  on  the  implementation  of 
specific  commitments  of  the  GONZ; 
therefore,  even  under  New  Zealand 
economic  conditions  at  the  time  of  the 
project,  the  studies  did  not  provide  an 
objective  assessment  of  the  viability  of 
the  project  based  solely  on  maricet 
conditimis.  As  a  result  of  our  analysis, 
we  find  that  a  reasonable  private 
investm  would  not  have  undertaken  the 
type  of  financial  commitments  assumed 
by  the  GONZ  in  connection  with  this 
project  (see,  Ccmcurrence 
Memorandum).  Therefore,  overall,  the 
GONZ’s  investment  in  the  joint  venture 
was  inconsistent  with  commercial 
considerations. 

With  regard  to  similarities  and 
differences  between  Trinidad  and 
Tobago  and  the  instant  case,  in  Trinidad 
and  Tobago  the  Department  stated  that 
“(t)he  test  whether  a  particular 
investment  is  not  inconsistent  with 
commercial  considerations  is  based  on  a 
case-by-case  analysis  of  the  commercial 
context  in  which  the  investment 
decisions  are  made.’*  Basic  to  any 
investment  decision  is  an  evaluation  of 
the  feasibility  of  the  project  under 
consideration. 

In  Trinidad  and  Tobago,  the 
government’s  •  commitments  to 
the  •  •  •  project  were  undertaken  on 
the  basis  of  at  least  three  independent 
feasibility  studies  prepared  by  private 
consultants.**  The  joint  ventvue  project 
was  conceived  and  subsequently 
evaluated  in  response  to  market 
conditions. 

For  instance,  the  original  joint 
venture,  envisioning  the  construction  of 
a  greenfield  steel  mill  dedicated 
primarily  to  billet  production,  was 
subsequently  revised  based  on  ***  *  * 
diang^  ma^et  conditions  that  led  to 
reevaluation  of  the  project.**  The 
subsequent  construction  of  the  minimill 
was  based  on  the  “*  •  *  consensus 
among  steel  industry  analysts  that 
projected  demand  would  require 
installation  of  considerable  new  world 


wide  capacity  by  1985.**  All  of  these 
studies  condud^  that  the  prefect  was 
feasible  and  would  be  profitable. 

In  die  New  Zealand  case,  the  record 
shows  that  the  expansiem  of  NZS  bad 
been  planned  in  tne  19608  and  that 
action  on  the  project  began  in  the  late 
1970s  mcHe  in  response  to  the  readiness 
of  the  company,  NZS.  to  undertake  the 
expanskm  than  in  response  to  specific 
market  demand  conditions  (see,  e.g.. 

Plan  for  Reconstruction  p.  5). 
Furthermme,  in  the  case  of  NZS.  the 
study  was  compiled  by  a  team  of  NZS 
officials  assisted  by  a  tecim  of  experts 
and  was  further  revised  by  NZS  officials 
only.  It  is  the  Department’s 
imderstanding  that  the  GC^Z 
conducted  its  own  assessment  of  the 
project  without  the  assistance  of 
independent  experts. 

The  assessment  of  the  Department  is 
that  the  studies  lack  the  validity  derived 
fi-om  the  evaluetkm  of  independent 
experts  without  a  direct  interest  in  the 
project.  For  these  and  other  reasons. 

Killy  outlined  in  the  Concurrence 
Memorandum,  the  Department  finds 
that,  unlike  the  government’s 
investment  in  the  Trinidad  and  Tobago 
case,  the  GONZ’s  participation  in  this 
development  project  was  commercially 
inconsistent. 

Comment  2:  Respondents  argue  that 
the  GONZ  loan  guarantees  do  not  confer 
a  countervailable  benefit  either  under 
the  Formation  Agreement  or  the 
Reconstruction  Agreements  because  it  is 
standard  practice  in  New  Zealand  for  a 
majority  shareholder  to  provide  loan 
guarantees  without  chai^g  a  fee. 
Furthermore,  they  argue  that  the  fact 
that  the  GONZ  was  paid  fees  made  these 
guarantees  completely  commercial.  In 
support  of  their  argument,  respondents 
cite  Trinidad  and  Tob^o,  in  which  the 
Department  found  that  the  requirement 
for  a  guarantee  did  not  render  the 
guarantees  countervailable  nor  indicate 
ffiat  the  project  in  question  was 
uncreditworthy.  *11108,  respondents 
contend  that  loans  and  the  associated 
guarantees  should  be  evaluated  as  part 
of  the  overall  project  financing  package 
and  considered  in  terms  of  the  project’s 
commercial  viability  at  the  time  the 
financing  was  arranged. 

Petitioners  contend  that  they  have 
never  alleged  that  the  provision  of  loan 
guarantees  by  the  GCM^  conferred  a 
countervailable  benefit. 

Department’s  Position:  Generally, 
under  our  longstanding  practice  and 
Proposed  Regulations,  the  Department 
examines  whether  the  price  or  fee  paid 
by  a  firm  to  a  government  for  the 
guarantee  is  less  than  the  price  the  firm 
would  have  paid  for  a  comparable 
commercial  loan  guarantee.  In  the 


instant  case,  respondents  suggest  that 
we  examine  the  provision  of  the 
guarantees  in  the  context  of  the 
development  project’s  commercial 
viability.  In  this  respect,  we  agree  with 
respondents.  As  a  result  of  our  analysis, 
the  Department  finds  the  GONZ’s 
participation  in  the  overall  NZS 
Development  project,  whidi  required 
the  GONZ  to  provide  guarantees  as  part 
of  its  obligations  imder  the  Formation 
Agreement,  was  inconsistent  with 
commercial  considerations.  No 
reasonable  private  investor  would  have 
entered  into  a  comparable  agreement 
and,  subsequently,  provided  guarantees 
for  such  a  huge  contingent  liability  with 
such  limited  recourse  from  the  project 
in  question.  As  a  consequence,  the 
argument  as  to  whether  the  guarantees 
per  se  provided  a  countervailable 
subsidy  is  moot. 

Comment  3:  Respondents  argue  that 
the  GONZ  assumed  the  responsibility  to 
repay  the  NZS  Development  loans  it  had 
guaranteed  because  it  was  legally 
responsible  for  the  debt  as  the 
guarantor.  A  new  or  separate  liability 
was  not  created.  ’Therefore,  no  benefit 
was  bestowed  on  NZS  due  to  the 
GONZ’s  debt  assumption  in  the  two 
Reconstruction  Agreements. 

Furthermore,  the  respondents  argue  that 
a  financial  restructuring  was  in  the 
GONZ’s  best  interest  b^ause  the  GONZ 
would  have  been  faced  with  a 
substantial  financial  burden  as 
guarantor  if  the  N21S  Development 
project  had  collapsed,  since  NZS  was 
legally  protected  from  NZS 
Development  creditors.  By  taking  an 
equity  position  in  N2^,  the  GONZ  could 
offeet  its  losses  with  the  proceeds  from 
the  sale  of  its  shares  in  NZS.  Therefore, 
respondents  argue  that  the  assumption 
of  the  loans  by  the  GONZ  does  not 
confer  a  countervailable  benefit;  but 
rather  it  was  in  the  GONZ’s  best 
interest,  because  it  reduced  the  GONZ’s 
cost  in  carrying  out  its  legal  obligations. 

Petitioners  argue  that  the  assumption 
of  NZS  Development  debt  by  the  GONZ 
did  not  constitute  the  repayment  of 
loans  pursuant  to  a  guarantee  because 
the  Ri^onstruction  Agreement 
constituted  an  entirely  new  agreement 
between  NZS  and  the  GONZ  that  in  fact 
terminated  the  earlier  guarantees  the 
GONZ  had  provided.  ’Therefore,  they 
argue  that  the  GONZ’s  agreement  to 
assume  primary  responsibility  for  those 
loans  constituted  a  new  and 
qualitatively  different  commitment,  and 
N2^  is  benefiting  fiom  the  GONZ’s 
earlier  agreement  to  guarantee  the  loans. 

Furthermore,  petitioners  argue  that 
NZS’s  argument  wovild,  if  accepted, 
open  a  gaping  lot^hole  in  the 
countervailing  duty  law;  imder  NZS’s 
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Department  based  its  preliminary 
determination.  Petitioners  state  diat  the 
Department  should  use  the  price 
immediately  after  die  shares  were 
issued  to  the  GCMZ  to  account  for  the 
dilutionaiy  eftect  this  issuance  had  on 
the  value  of  NZS  outstanding  shares. 

Respondents  argue  that  the 
Department  has  no  stated  practice  with 
respect  to  the  acquisition  of  a  firm  in 
exchange  for  shares  in  another  firm. 
However,  consistent  vdth  the 
Department’s  standard  of  valuing  the 
benefit  to  the  recipient,  the  Department 
should  determine  that  no 
countervailable  benefit  is  conferred  to 
NZS  since  the  market-determined  price 
for  all  NZS’s  shares  issued  to  the  GONZ 
equals  or  exceeds  the  economic  value  of 
the  company  acquired,  NZS 
Development.  They  argue  that  NZS 
purchased  an  entity  with  a  net 
economic  value  of  NZ$436.5  million 
and  issued  shares  at  a  market- 
determined  price  worth  N2^36.5 
million  no  benefit  was  bestowed  upon 
NZS. 

Department’s  Position:  Although  the 
issuance  of  shares  in  NZS  to  the  GONZ 
in  1985/86  caused  dilution  of  the 
outstanding  NZS  shares,  it  is  the 
Department’s  long  standing  practice  to 
use  the  price  at  v^ich  shares  are  trading 
before  the  investment  by  the 
government  is  made  public  (see,  Equity 
section  of  the  General  Issues  Appendix). 

We  disagree  with  respondents  that 
NZS  issued  shares  to  the  GONZ  only  in 
consideration  of  the  economic  value  of 
the  company  acquired.  The  transaction 
involved  in  the  Reconstruction 
Agreement  was  not  a  simple  acquisition 
of  assets:  As  a  result  of  that  transaction 
the  GONZ  assumed  the  obligation  for 
repayment  of  the  NZS  Development 
loans,  a  legally  separate  entity,  in  ' 
exchange  for  ^ares  in  NZS,  and  NZS 
received  NZS  Development  as  a  wholly- 
owned  subsidiary  with  all  of  the  assets. 

To  calculate  the  benefit  conferred  by 
this  transaction,  we  compared  the  price 
per  share  paid  by  the  GONZ  based  on 
the  number  of  shares  received  and  the 
amount  of  debt  assumed,  after 
deduction  of  the  guarantee  fees,  to  the 
contemporaneous  market  price  of  the 
NZS  shares.  We  find  the  (X)NZ  paid  a 
premium:  The  premium  multiplied  by 
the  number  of  shares  issued  to  the 
GONZ  constitutes  the  amount  of  the 
subsidy. 

Comment  7:  Respondents  argue  that 
the  Reconstruction  Consolidation 
Agreement  in  1986  was  a  continuation 
of  the  financial  restructuring  that  had 
been  undertaken  with  the 
Reconstructimi  Agreement.  Having 
emerged  from  the  Reconstruction 
Agreement  as  a  controlling  shareholder 


of  the  consolidated  NZS,  the  GONZ  had 
a  strong  interest  in  ensuring  that  the 
new  entity,  NZS  and  NZS  Development, 
was  in  fact  on  a  commercially  sormd 
footing,  since  it  was  planning  to  sell  its 
shares  in  NZS  at  the  earliest 
opportunity.  Respondents  also  argue 
that  the  further  reduction  to  NZS  in  the 
value  of  the  NZS  Development  assets 
due  to  the  write-down  in  1986  was 
offset  by  the  GONZ’s  assumption  of  the 
liability  to  repay  four  NZS  Development 
loans.  The  loans  assumed  by  the  GONZ, 
less  the  additional  write-down  of  the 
NZS  Development  assets  resulted  in  a 
gain  to  NZS.  NZS  comp>ensated  the 
GONZ  for  this  gain  by  issuing  shares  in 
itself  of  equal  value.  Thus,  the 
Reconstruction  Consolidation 
Agreement  was  consistent  with 
commercial  considerations  and  no 
countervailable  benefit  was  conferred 
on  NZS. 

Petitioners  argue  that  there  was  no 
provision  in  the  Reconstruction 
Agreement  or  the  Reconstruction 
Consolidation  Agreement  for  NZS 
Development  or  NZS  to  decrease  their 
liabilities  to  reflect  any  write-downs  in 
the  value  of  NZS  Development  assets, 
Therefore,  the  entire  cost  of  these  debts 
was  assumed  by  the  GONZ,  thereby 
conferring  a  countervailable  benefit  to 
NZS. 

Department’s  Position:  We  agree  with 
the  petitioners  that  none  of  the 
agreements  provided  for  the  write¬ 
downs  of  NZS  Development  assets  and 
for  how  write-downs  should  be  treated 
in  this  context.  In  the  Reconstruction 
Consolidation  Agreement,  the  GONZ’s 
assumption  of  the  remaining  NZS 
Development  loans,  which  it  had 
originally  guaranteed,  conferred  a 
countervailable  subsidy  to  NZS  because 
imder  the  Reconstruction  Agreement, 
the  loans  of  N2^  Development 
amounting  to  approximately  NZ$412 
million  were  to  have  been  repaid  by 
NZS  Development,  now  a  wholly- 
owned  subsidiary  of  NZS.  Furthermore, 
in  the  Reconstruction  Agreement,  NZS 
had  agreed  to  indemnify  the  GONZ  if 
the  GONZ.  as  guarantor,  had  to  make 
any  payments  on  those  loans.  A  new 
agreement,  the  Reconstruction 
Consolidation  Agreement,  released  NZS 
fr'om  this  indemnification  clause. 

Comment  8:  Respondents  argue  that 
the  Department  should  use  a  discount 
rate  that  is  based  on  the  cost  of  long¬ 
term  debt  that  is  representative  of  NZS’s 
actual  experience.  In  the  preliminary 
determination,  the  Depcutment  ignored 
both  the  NZS  Development  and  N21S 
cost-of-defat  calculations  and  used 
instead  a  national  average  long-term 
cost  of  debt  in  New  Zealand  dollars. 


even  though  the  NZS  Development  and 
NZS  loans  were  in  foreign  currencim. 

It  was  established  at  verification  that 
it  was  not  possible  for  companies  in 
New  Zealand  to  obtain  significant 
amoimts  of  long-term  financing  in  New 
Zealand  in  the  early  to  mid-1980s. 
'Therefore  respondents  argue  that  where 
a  firm  is  unable  to  borrow  the  funds  in 
its  own  country,  the  company  under 
investigation  should  not  be  penalized 
with  a  discormt  rate  that  is  not 
applicable  to  its  experience.  This 
problem  can  be  addressed  by  converting 
loan  interest  pa3mients  to  New  Zealand 
dollars  on  the  date  that  they  were  made 
and  calculating  the  actual  cost  of  debt 
on  that  basis.  *11108,  the  cost  of  debt 
would  actually  reflect  the  cost  to  the 
borrower  in  New  Zealand  dollars.  ’This 
is  consistent  with  the  Department’s 
preference  for  a  company-specific 
benchmadc  in  that  country’s  currency. 

Petitioners  argue  that  the  debt 
assumed  by  the  GONZ  in  the  1985 
Reconstruction  Agreement  was 
denominated  in  a  number  of  currencies, 
but,  because  the  outstanding  balances 
were  converted  to  New  Zealand  dollars 
for  purposes  of  identifying  and  valuing 
the  GONZ’s  obligations,  it  would  be 
appropriate  for  the  Department  to  use, 
as  the  discount  rate,  the  long-term  rate 
for  the  New  Zealand  currency. 

Department’s  Position:  We  disagree 
with  the  respondents.  These  loans  of 
various  currencies  are  not  the  focus  of 
the  anal}rsis.  Because  at  the  time  of  the 
countervailable  event  the  value  of  the 
shares  issued  to  the  GONZ  w^as  in  New 
Zealand  dollars  and  the  amount  of  the 
outstanding  debt  was  expressed  in  New 
Zealand  dollars,  it  is  appropriate  to  look 
for  a  New  Zealand  dollar  discount  rate. 

Furthermore,  during  the  NZS  fiscal 
year  in  which  the  Reconstruction 
Consolidation  Agreement  occurred 
(1986/87),  NZS  negotiated  two  long¬ 
term,  variable-rate  loans.  Both  loans 
(fr'om  Mitsubishi  Bank,  Ltd.  and  Bank  of 
New  Zealand)  were  denominated  in 
U.S.  dollars.  However,  the  debt  assumed 
by  the  GONZ  in  the  agreement  was 
denominated  in  British  poimds, 
Norwegian  kroner,  and  Japanese  yen,  as 
well  as  in  U.S.  dollars.  Therefore,  a 
discount  rate  based  solely  on  U.S.  dollar 
interest  rates  would  not  accurately 
reflect  the  interest  rates  associated  with 
these  various  currencies,  as  well  as  the 
fact  that  NZS  received  its  benefit  in  New 
Zealand  dollars.  The  use  of  a  national 
discount  rate  to  allocate  benefits 
converted  to  the  national  ourency  is 
consistent  with  our  approach  in  Certain 
Steel  Products  fr'om  Spain,  47  FR 
51,438,  51,451  (1982)(final);  and  Caihon 
Steel  Wire  Rod  from  ^Igium,  47  FR 
42,403,  42,412  (1982)(final).  Therefore. 
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in  accordance  “with  the  Proposed 
Regulations  §  355.44(b)(4),  it  is 
appropriate  for  the  Department  to  use, 
as  the  discount  rate,  the  national 
average  long-term  fixed  interest  rate  in 
the  country  in  cmestion,  given  that  the 
other  benchmancs  in  order  of  the 
Department’s  preference  are  non¬ 
existent  in  this  case. 

Finally,  becau&e  NZS  is  the  firm  in 
question,  its  cost  of  long-term  debt 
during  1985/86  is  relevant.  N2IS 
Development  negotiated  its  long-term 
yen  debt,  backed  by  a  GONZ  guarantee, 
six  months  before  it  was  incorporated 
into  NZS  as  part  of  the  Reconstruction 
Agreement.  It  is  uncertain  whether  NZS 
and  NZS  Development  would  have  been 
able  to  obtain  the  same  interest  rates; 
therefore,  NZS  Development's 
experience  would  represent  at  most  an 
estimate  of  the  interest  rate  that  NZS, 
the  company  for  which  a  discount  rate 
is  at  issue,  could  have  received  on  long¬ 
term,  fixed-rate  debt  during  the  relevant 
time  period. 

Comment  9:  Petitioners  contend  that 
it  is  appropriate  for  the  Department  to 
use  the  5-year  bond  rate  as  the  basis  for 
the  discount  rate.  However,  they  argue 
that  the  Department  shoiild  adjust  l^s 
rate  by  adding  0.8  percent  to  reflect  the 
additional  margin  that  a  private 
borrower  would  have  to  pay. 

Respondents  argue  that  the  0.8 
percent  spread  should  not  be  used 
because  it  is  speculative,  since  banking 
officials  at  verification  only  verbally 
approximated  what  the  margin  could 
have  been  during  the  mid-1980s.  Should 
the  Department  not  use  the  company- 
specific  loan  benchmark  as  the  mscoimt 
rate,  then  the  Department  should  use 
the  imadjusted  5-year  government  bond 
rate. 

Department’s  Position:  We  verified 
that  no  10-year  bonds  were  issued  in 
New  2^1and  during  the  time  of  the 
government’s  debt/equity  conversion  in 
NZS.  Therefore,  we  used  the  5-year 
government  bond  rate  as  the  discount 
rate.  We  added  the  0.8  percent  spread, 
based  on  information  obtained  at 
verification,  to  reflect  the  premium  and 
commitment  fees  a  company  would 
have  to  pay  over  the  GONZ  rate.  While 
we  recognize  that  the  fee  was  an 
estimate  provided  to  the  Department 
verifiers,  we  were  also  told  at 
verification  that  no  private  investor 
would  have  been  able  to  borrow  at  the 
government’s  rate. 

Comment  10:  Petitioners  argue  that 
NIZS  was  imcreditworthy  at  the  time  the 
preference  shares  were  issued,  therefore, 
the  Department  should  adjust  its 
benchmark  to  reflect  the  additional 
costs  NZS  would  have  had  to  inciir  to 
borrow  funds.  NZS  had  to  issue  the 


i 
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preference  shares  because  it  was  not 
able  to  meet  its  current  debt  obligations 
with  respect  to  the  very  debt  that  the 
GONZ  assumed  in  return  for  the 
preference  shares. 

Respondents  agree  with  the 
Department’s  preliminary  determination 
that  NZS  was  creditworthy  in  fiscal  year 
1986/87.  The  Proposed  Regulations  state 
that  the  Department  will  determine  that 
a  firm  is  uncreditworthy  if  the  firm  did 
not  have  sufficient  revenues  or 
resources  to  meet  its  costs  and  fixed 
financial  obligations  in  the  three  years 
prior  to  the  year  in  which  the  firm  and 
the  government  agreed  upon  the  terms 
of  the  loan.  Based  on  this  analysis,  NZS 
is  creditworthy. 

Department’s  Position:  We  disagree 
with  the  petitioners.  We  examined 
NZS’s  financial  statements  for  fiscal 
years  ended  March  31, 1984  through 
March  31, 1986,  to  determine  whether 
NZS  was  uncreditworthy  at  the  time  of 
the  debt/preferred  shares  exchange  with 
GONZ,  and  foimd  the  company 
creditworthy  based  on  the  financial 
statements  (see.  Memorandum  to  File  on 
Creditworthiness  dated  Time  21, 1993). 

Comment  11:  Respondents  argue  that 
because  the  NZS  preference  shares  were 
not  publicly  traded,  there  is  no  market- 
determined  price  available  to  compare 
to  the  price  at  which  the  preference 
shares  were  issued  to  the  GONZ  in  order 
to  determine  whether  N2^  received  a 
coxmtervailable  benefit.  As  stated  in  the 
Department’s  regulations,  Uie  provision 
of  equity  by  a  government  confers  a 
countervailable  benefit  only  to  the 
extent  that  the  firm  is  not  equityworthy 
and  a  rate  of  return  shortfall  exists. 
However,  since  the  petitioners  did  not 
allege  that  NZS  was  \inequityworthy, 
there  would  be  no  basis  for  such 
determination.  Therefore,  the 
Department  should  determine  that  the 
preference  shares  issued  to  the  GONZ 
were  consistent  with  commercial 
considerations. 

Petitioners  contend  that  an 
unequityworthiness  allegation  of  NZS 
was  not  made  in  connection  with  the 
preference  shares  because  the  shares  are 
more  characteristic  of  debt.  However, 
they  argue  that  even  if  the  preference 
shares  constituted  equity  in  NZS,  they 
represented  an  investment  inconsistent 
with  commercial  considerations. 
Petitioners  argue  that  NZS  preference 
shares  could  not  generate  a  reasonable 
rate  of  return.  'The  shares  show  an 
e.stimated  simple  average  annuel  rate  of 
return  of  5  percent  or  less.  The  rate  of 
return  could  never  be  higher,  because 
the  preference  shares  carried  no  right  to 
receive  dividends.  At  the  same  time  the 
preference  shares  were  issued,  in  1986, 
GONZ  5-year  bonds,  the  safest 


investment  in  New  Zeeland,  carried  a 
rate  of  return  of  17.4  percent. 

Department’s  Position:  In  this  case, 
because  we  consider  that  the  preference 
shares  constitute  debt  not  equity,  the 
issue  of  an  eqiiitywoTthy  analysis  is 
moot  (see.  Equity  section  of  the  General 
Issues  Appendix). 

Comment  12:  Petitioners  contend  that 
the  Department  should  deduct  ocean 
freight  charges  from  the  consolidated 
sales  figiire  because  ocean  freight 
charges  do  not  reflect  the  actual 
proceeds  from  sales.  Therefore,  the 
Department  should  allocate  the  benefits 
to  NZS  across  NZS’s  f.o.b.  sales  during 
the  POI. 

Respondents  contend  that  the 
Department  should  use  the  verified  and 
revised  total  f.o.b.  sales  figure  to  allocate 
any  countervailable  benefit. 

Department’s  Position:  We  have 
allocated  the  benefits  over  NZS’s 
verified  f.o.b.  sales  during  the  POI.  For 
a  full  discussion  of  the  denominator 
issue,  see  the  Denominator  section  of 
the  General  Issues  Appendix. 

For  additional  comments  not 
addressed  in  this  notice,  please  refer  to 
the  Restructuring  section  of  the  General 
Issues  Appendix. 

Verification:  In  accordance  with 
section  776(b)  of  the  Act,  we  verified  the 
information  used  in  making  our  final 
determination.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examination  of  relevant 
accounting  records,  and  examination  of 
original  source  documents.  Our 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 

Suspension  of  Uquidation:  In 
accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  New 
Zealand  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  7, 
1992,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  This  final 
countervailing  duty  determination  was 
aligned  with  ffie  final  antidumping  duty 
determinations  on  certain  steel  pr^ucts 
from  various  countries,  pursuant  to 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (section  705(a)(1)  of  the  Act). 

Under  article  5.  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
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Customs  Service  to  discontmue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7, 1992,  and  April  6, 1993. 

We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  International  Trade 
Commission  (TTC)  issues  a  final 
affirmative  injiiry  determination,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
below. 

Certain  Corrosion-Resistant  Carbon  Steel  Flat 
Products 

Country-Wide  Ad  Valorem  Rate — 36.57 
percent 

ITC  Notification 

In  accordance  with  section  705(d]  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary  * 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  sectirities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
rrC  determines  that  such  injiiry  does 
exist,  we  will  issue  a  coxmtervailing 
duty  order,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  from  New 
Zealand. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  tmder  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published  pursuant 
to  section  705(d)  of  the  Act  (19  U.S.C 
1671d(d)  and  19  CFR  355.20(a)(4)). 


Dated:  June  21, 1993. 

)osq[»h  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-15637  Filed  7-6-93;  8:45  am) 
BiujNO  cooe  SBio-oa-e 
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Rrwl  Affirmativ*  Countarvalling  Duty 
Datarminatlona:  Cartain  Staal  Producta 
From  Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristal  Eldredge  or  Stephanie  Hager, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  (Commerce,  room 
3099, 14th  Street  and  (institution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-0631  or  482-5055, 
respectively. 

Final  Determinations 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tarifi  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Spain  of 
certain  steel  products.  For  information 
on  the  estimated  net  subsidies,  please 
see  the  Suspension  of  Liquidation 
section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determinations 
(Preliminary  Affirmative  (Countervailing 
Duty  Determinations:  (Certain  Steel 
Products  from  Spain,  57  FR  57799 
(December  7, 1992)),  the  following 
events  have  occurred. 

Supplemental  questionnaires  were 
issued  on  Decem^r  31, 1992  and 
January  19, 1993  and  responses  were 
received  on  January  8. 1993  and  January 
28, 1993,  respectively. 

We  verified  the  information  used  in 
making  our  preliminary  determinations 
from  February  1  throu^  February  12, 
1993. 

The  parties  submitted  case-specific 
briefs  and  rebuttal  briefs  on  March  26 
and  31, 1993,  respectively.  General 
issues  briefs  and  rebuttal  briefs  were 
submitted  on  April  28, 1993  and  May  3, 
1993,  respectively.  (Case-specific  and 
general  issues  public  hearings  were  held 
on  April  2, 1993,  and  May  5  and  6. 

1993,  respectively. 

On  March  8, 1993,  we  published  in 
the  Federal  Register  a  notice  postponing 
the  final  determinations  in  these 
investigations,  in  accordance  with  the 


postponement  of  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (58  FR 
12935).  On  April  6, 1993,  we  terminated 
the  suspension  of  liquidation  of  all 
entries  of  subject  merchandise  entered 
or  withdrawn  for  consumption  on  or 
after  that  date  (see,  the  Suspension  of 
Liquidation  section,  below). 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  two  separate  “classes  or 
kinds"  of  merchandise,  as  found  in  the 
Scope  Appendix  attached  to  the  Final 
Affirmative  (Countervailing  Duty 
Investigation:  (Certain  Steel  Products 
from  Austria:  (1)  (Certain  cold-rolled 
carbon  steel  flat  products  and  (2)  certain 
cut-to-length  carbon  steel  plate. 

Injury  Test 

Because  Spain  is  a  “country  under  the 
Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  (Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  certain  steel  products  firom  Spain 
materially  injure,  or  threaten  material 
injury  to,  U.S.  industries.  On  August  21, 
1992,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
frnm  Spain  of  the  subject  merchandise 
(57  FR  38064  (August  21, 1992)). 

Respondents 

Petitioners  alleged  that  Altos  Homos 
de  Vizcaya  (AHV),  Altos  Homos  del 
Mediterraneo  (AHM),  and  ENSIDESA 
benefitted  from  subsidies  during  the 
period  of  investigation  (POI).  We 
verified  that  ENSIDESA  represents  over 
85  percent  of  the  exports  of  each  class 
or  kind  of  merchandise  to  the  United 
States.  Therefore,  ENSIDESA  was  the 
only  required  respondent  company  for 
both  classes  or  kinds  of  merchandise. 

ENSIDESA  is  a  state-owned  integrated 
steel  producer  established  in  the  1950’s. 
The  National  Industrial  Institute  (INI) 
owns  97.5  percent  of  ENSIDESA  (as  of 
1983).  INI  is  currently  a  state-owned 
holding  company.  We  consider  all 
benefits  provided  to  ENSIDESA  by  INI 
prior  to  1988  as  being  provided  by  the 
(Covemment  of  Spain  (GOS)  (see,  the 
Interested  Party  Comments  section, 
below). 

In  December  1985,  AHM,  which  is 
100  percent  owned  by  INI,  spun-off  its 
cold-rolling  plant  into  a  separate 
corporation,  Siderurgica  del 
Mediterraneo.  S.A.  (SIDMED),  and  sold 
it  to  ENSIDESA.  SIDMED  is  now  a 
subsidiary  of  ENSIDESA.  In  the 
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preliminary  determinations  we  used  the 
best  information  available  (BIA)  %vith 
respect  to  AHM  because,  although 
requested  to  do  so.  ENSfflESA  did  not 
respond  to  our  questionnaire  with 
respect  to  alleged  subsidies  provided  to 
Af^.  However,  for  purposes  of  these 
final  determinations,  we  have 
concluded  that  because  AHM  itself  was 
not  a  required  respondent  and 
ENSIDESA  was  not  in  the  position  to 
provide  answers  regarding  subsidies 
received  by  AHM  prior  to  19B5,  the  use 
of  BIA  is  inappropriate.  Therefore,  we 
are  using  petition  information 
concerning  amounts  of  subsidy  benefits 
received,  but  we  have  modified  that 
information  where  appropriate,  based 
on  our  verification  of  ENSU^SA  and 
the  COS.  See,  the  Restructuring  section 
of  the  General  Issues  Appendix  which  is 
attached  to  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Ppducts  firom  Austria,  for 
information  regarding  the  pass-throi^ 
of  subsidies. 

General  Issues 

'  Several  issues  raised  by  interested 
parties  in  these  investigations  and  in  the 
other  countervailing  duty  (CVD) 
investigations  of  certain  steel  products 
horn  various  coimtries,  were  not  case- 
s]}ecific  but  rather  general  in  nature. 
These  included: 

•  Allocation  Issues: 

•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues: 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  comments  submitted  by 

interested  parties  concerning  these 
issues,  in  both  the  general  issues  briefs 
and  the  cmmtry-specific  briehs,  and  the 
Department’s  positions  on  eadi  are 
addressed  in  the  General  Issues 
Appendix. 

Analysis  of  Programs 

For  purposes  of  these  determinations, 
the  period  for  which  we  are  measuring 
subsidies  (the  POI)  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
year  of  ENSIDESA.  In  determining  the 
benefits  received  under  the  various 
programs  described  below,  we  first 
calculated  the  ad  valorem  subsidy  for 
each  program.  'The  subsidy  rates  for 
each  program  were  then  summed  to 
arrive  at  the  country-wide  total  subsidy 
rate. 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
qu^tionnaires,  verification  of  those 
responses,  and  consideration  of  the 
arguments  of  the  interested  parties,  we 
determine  the  following. 


Credhworthineas:  ENSIDESA 

ENSnSESA  received  long-term  loans, 
equity  infusions,  and/or  grants  in  each 
year  from  197Q  through  1991,  with  the 
exception  of  1980.  In  the  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Spain,  47 
FR  51436  (November  15, 1982)  (Certain 
Steel  from  Spain)  the  Department 
determined  that  ENSIDESA  was 
uncreditworthy  in  each  of  the  years 
1979  through  1982.  Respondents  did  not 
contest  nor  ask  the  Department  to 
reexamine  this  finding. 

To  determine  whether  ENSIDESA  was 
creditworthy  from  1983  through  1991, 
we  examin^  the  quick  ratio,  times 
interest  earned  ratio,  debt  ratios,  and 
profit  levels  for  each  of  these  years  and 
the  three  years  prior  to  each  loan,  grant, 
or  infusion  in  question. 

Examination  of  the  ratios  listed  above 
shows  that  ENSIDESA  sustained 
substantial  net  losses  in  every  year  from 
1983  through  1991  with  the  exception  of 
1989.  Furthermore,  the  company’s 
interest  coverage  ratios  were  extremely 
weak,  even  in  1989,  and  in  several  years 
the  company  had  negative  interest 
coverage  ratios.  Its  debt-to-equity  ratios 
show  that  the  company’s  debt  far 
outweighed  its  equity  in  every  year.  In 
fact,  the  financial  indicators  show  that 
there  has  been  no  change  in  the 
company's  performance  since  the  1979- 
1982  period  in  which  we  previously 
found  ENSIDESA  uncreditworthy. 
Therefore,  we  determine  ENSIDESA  to 
be  uncreditworthy  in  each  year  from 
1979  through  1991. 

Equityworthiness:  ENSIDESA 

We  verified  that  ENSIDESA  received 
equity  infusions  in  1979, 1981, 1983, 
1984, 1985,  end  1986.  In  1979  and  1981, 
ENSIDESA’s  shares  w'ere  publicly 
traded.  ’Therefore,  an  equityworthiness 
determination  is  not  necessary  for  these 
years,  see,  the  Equity  section  of  the 
General  Issues  Appendix. 

To  determine  whether  ENSIDESA  was 
equityworthy  frnm  1983  through  1987, 
we  examined  the  same  ratios  discussed 
above  and,  in  addition,  we  examined 
the  profit  margin  as  a  percentage  of 
sales,  the  rate  of  return  on  assets,  and 
the  rate  of  return  on  equity  for  each  of 
these  years  and  the  th^  years  prior  to 
each  infusion.  These  ratios  ere  the  basis 
for  analyzing  the  question  of  whether 
ENSIDESA  was  able  to  generate  a 
reasonable  rate  of  return  within  a 
reasonable  period  of  time.  These  ratios 
indicate  that  the  company  was  in  poor 
economic  health  for  the  entire  period 
with  little  prospect  for  improvement, 
and  that  a  reasonable  private  investor 
would  not  have  put  capital  into  the 


company.  Therefore,  we  determine  that 
ENSIDESA  was  unequltywortl^  at  the 
time  of  each  government  infusion  after 
1982. 

Creditworthiness:  AHM 

AHM  received  long-term  loans,  equity 
infusions,  and/or  grants  in  each  year 
frnm  1978  through  1985,  with  the 
exception  of  1979.  To  determine 
whether  AHM  was  creditworthy  from 
1982  through  1985  (AHM’s  financial 
statements  were  only  provided  for  these 
years),  we  examined  the  same 
creditworthiness  ratios  discussed  above 
with  respect  to  ENSIDESA. 

Exami^tion  of  the  ratios  listed  above 
shows  that  AHM  sustained  substantial 
net  losses  in  every  year  from  1962 
through  1985  and  consecutive  operating 
losses  since  1977.  Furthermore,  the 
company’s  interest  coverage  was 
negative  in  every  year  except  1984.  The 
debt-to-equity  ratios  show  that  the 
company’s  debt  far  outweighed  equity 
and  increased  in  every  year  except  1984. 
Therefore,  we  determine  AHM  to  be 
uncreditworthy  in  each  year  from  1978 
through  1985. 

Equityworthiness:  AHM 

AHM  received  equity  infusions  in 
1978, 1980, 1981, 1982, 1984,  and  1985. 
To  determine  whether  AHM  was 
equityworthy  from  1978  through  1985, 
we  examined,  when  possible,  the  same 
equit3rworthiness  ratios  discussed  above 
with  respect  to  ENSIDESA. 

From  1978  through  1985,  the 
company  had  negative  profits  as  a 
percentage  of  sales.  Moreover,  AHM  had 
significant  negative  rates  of  return  on 
both  assets  and  equity  in  these  same 
years.  See,  the  Creditworthy  section 
above,  for  a  discussion  of  the  results  of 
the  other  ratios.  Therefore,  we 
determine  AHM  to  be  unequityworthy 
in  each  year  from  1978  throu^  1985. 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Spain  of  certain  steel 
products  under  the  following  programs: 

ENSIDESA 
1.  Law  60/78 

On  December  23, 1978,  a  set  of 
emergency  measures  in  support  of  the 
steel  industry  was  enacted.  Law  60/78 
appropriated  15  billion  pesetas  (pts)  to 
the  budgets  of  the  Ministry  of  Industry 
and  Energy  and  for  this  purpose. 
Because  Law  60/78  is  limited  to  the 
steel  industry,  we  determine  that 
benefits  under  this  program  are  de  jure 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industrira. 
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a.  Long-Term  Loans  from  Bank  of 
Industrie  Credit  (BO).  We  verified  that 
ENSIDESA  had  three  loans  under  this 
program  outstanding  during  the  POL 
These  loans  were  received  in  1979. 

(Loans  under  Law  60/78  were  found 
coimtervailable  in  Certain  Steel  from 
Spain). 

Since  benefits  under  this  promam  are 
specific.  ENSIDESA’s  loans  imder  this 
program  are  countervailable  to  the 
extent  that  they  were  provided  on  terms 
inconsistent  with  commercial 
considerations. 

Because  we  have  found  ENSIDESA  to 
be  uncreditworthy  in  1979,  we  have 
used  as  the  benclunark  interest  rate  the 
highest  long-term  fixed  interest  rate 
applicable  to  firms  in  Spain,  plus  an 
amount  equal  to  12  percent  of  that 
country’s  prime  rate.  See,  Final 
Afbrmative  Countervailing  Duty 
Determination:  New  Steel  Rail.  Except 
Light  Rail,  from  Canada,  54  FR  31991 
(August  3, 1989)  and  section 
355.44(b)(6)(iv)  of  the  Department’s 
Proposed  Regulations  (Coimtervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366  (May  31. 1989))  (Proposed 
Regulations). 

We  then  compared  the  benchmark 
financing,  as  constructed  above,  to  the 
financing  ENSIDESA  received  under 
this  program  and  foimd  that  the  BCI 
loans  were  provided  on  more  favorable 
terms  than  the  benchmark  financing. 
Therefore,  we  determine  that 
ENSIDESA’s  BQ  loans  are 
countervailable. 

To  calculate  the  benefit  from  these 
loans  we  employed  our  normal  long¬ 
term  loan  methodology  as  described  in 
section  355.49(c)(1)  of  the  Department’s 
Proposed  Regulations.  (See  also.  Final 
Affirmative  ^untervailing  Duty 
Determination:  Certain  Granite  Products 
finm  Spain.  53  FR  24340  (June  28. 

1988).)  We  then  divided  the  benefit 
attributable  to  the  POI  by  ENSIDESA’s 
total  sales  of  all  products. 

As  discussed  m  the  Denominator 
section  of  the  General  Issues  Appendix, 
certain  adjustments  for  shipping  costs 
and  services  have  been  made  to  the 
denominators  in  several  of  the  other 
investigations.  However,  because 
ENSIDESA’s  sales  were  verified  as  being 
ex-factory  and  no  other  services  were 
reported,  no  adjustments  were  made  to 
the  denominator  in  these  investigations. 

On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.25  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

b.  Equity  infusion.  ENSIDESA 
received  an  equity  infusion  from  INI  in 


1979,  at  which  time  ENSIDESA’s  stock 
was  traded  on  the  stock  exchange.  We 
verified  that  INI  paid  1,000  pts/share 
and  the  average  market  price  was  110.52 
pts/share. 

Because  INI  paid  more  than  the 
average  market  price  for  ENSIDESA’s 
stock,  we  determine  the  difierence 
between  the  two  prices  to  be 
coimtervailable.  We  have  calculated  the 
benefit  as  a  grant  in  1979  equaling  the 
difierence  b^ween  what  INI  paid  for 
ENSIDESA’s  stock  and  the  average 
market  price  for  ENSIDESA’s  stcii^. 

We  have  treated  this  grant  as  a  non¬ 
recurring  benefit  and  have,  therefore, 
allocated  it  over  the  average  useful  life 
of  renewable  physical  assets  in  the  steel 
industry,  i.e.,  15  years,  in  accordance 
with  our  normal  grant  methodology 
(see.  the  Allocation  section  of  the 
General  Issues  Appendix).  Because  we 
have  determined  ^SIDESA  to  be 
imcreditworthy  in  the  year  in  which  the 
company  received  this  grant,  we  used 
an  "imcreditworthy  discount  rate”  for 
the  appropriate  year,  as  described  in 
A.l.a. 

We  then  divided  the  benefit  during 
the  POI  by  ENSIDESA’s  total  sales  of  all 
products.  On  this  basis,  we  calculated 
an  estimated  net  subsidy  of  0.52  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

2.  Royal  Decree  878/81 

On  May  8. 1981,  the  GOS  enacted 
Royal  Decree  (R.D.)  878/81  which  set 
forth  the  "Integrated  Iron  and  Steel 
Reconversion  Plan.”  The  basic  objective 
of  this  reconversion  plan  was  the 
financial  recovery  of  ENSIDESA,  AHV, 
and  AHM.  Benefits  from  R.D.  878/81 
were  found  countervailable  in  Certain 
Steel  from  Spain. 

Outlined  below  ere  the  benefits  which 
were  provided  to  ENSIDESA  pursuant 
to  R.D.  878/81.  Because  R.D.  878/81  is 
limited  to  the  steel  industry,  we 
determine  that  each  of  these  measures  is 
de  jure  specific  to  an  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

a.  BO  exceptional  credits.  We  verified 
that  ENSIDESA  had  five  BQ  loans 
outstanding  tmder  this  program  during 
the  POI.  These  loans  were  received  in 
each  of  the  years  1981  through  1985. 

To  determine  >vhether  the  loans  were 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.a.  above.  Because  we 
have  foimd  ENSIDESA  to  be 
uncreditworthy  in  each  of  the  years 
1981  through  1985,  we  have  used  an 
imcreditworthy  benchmark  rate.  Based 


on  a  comparison  of  the  interest  rates 
charged  on  these  loans  and  the 
bencmnark  interest  rates,  we  determine 
these  loans  to  be  countervailable. 

To  calculate  the  benefit  from  these 
loans,  we  used  the  same  long-term  loan 
methodology  as  described  in  A.l.a. 
above.  We  then  divided  the  benefit 
attributable  to  the  POI  by  ENSIDESA’s 
total  sales  of  all  products.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  0.15  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 

b.  Grants  Provided  to  "Decrease 
Financial  Charges"  and  to  "Compensate 
for  Losses".  We  verified  that  ENSIDESA 
received  grants  in  1982  and  1983  to 
decrease  financid  charges  and  to 
compensate  for  losses.  R.D.  878/81 
approved  a  maximum  amount  to 
compensate  for  losses,  but  the  actual 
amoimts  were  determined  each  year  in 
light  of  the  actual  amount  of  losses. 

We  have  treated  these  grants  as  non¬ 
recurring  benefits  and  have,  therefore, 
allocated  them  over  the  average  useful 
life  of  the  renewable  physical  assets  in 
the  steel  industry,  i.e.,  15  yeeirs,  in 
accordance  with  our  normal  grant 
methodology,  (see,  the  Allocation 
section  of  the  General  Issues  Appendix). 
Because  we  have  determined  ENSIDESA 
to  be  uncreditworthy  in  the  years  in 
which  the  company  received  grants 
under  this  program,  we  used  an 
uncreditworthy  discount  rate.  We  then 
summed  the  benefits  during  the  POI 
from  each  grant  and  divided  by 
ENSIDESA's  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.97  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

c.  Equity  infusion.  ENSIDESA 
received  an  equity  infusion  frnm  INI  in 
1981,  at  which  time  ENSIDESA’s  stock 
was  traded  on  the  stock  exchange.  We 
verified  that  INI  paid  1,000  pts/share 
and  the  average  market  price  was  61.47 
pts/share. 

Because  INI  paid  more  than  the 
average  market  price  for  ENSIDESA’s 
stock,  we  determine  the  difference 
between  the  two  prices  to  be 
countervailable.  We  have  calculated  the 
benefit  as  a  grant  in  1981  equalling  the 
difference  between  what  INI  paid  for 
ENSIDESA’s  stock  and  the  average 
market  price  for  ENSIDESA’s  sto^. 

We  have  treated  this  grant  as  a  non¬ 
recurring  benefit  and  have,  therefore, 
allocated  it  over  the  average  useful  life 
of  the  renewable  physical  assets  in  the 
steel  industry,  i.e.,  15  years,  in 
accordance  with  our  normal  grant 
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methodology  (seei,  the  Allocation 
section  of  the  General  Issues  Appendix). 
Because  we  have  determined  ENSIDESA 
to  be  uncreditworthy  in  the  year  in 
which  the  company  received  this  grant, 
we  used  an  uncreditworthy  discoimt 
rate  the  same  rate.  We  then  divided  the 
benefit  during  the  POI  by  ENSIDESA’s 
total  sales  of  ^1  products.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  0.66  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 

3.  The  1984  Council  of  Ministers 
Meeting 

R.D.  878/81  stipulated  that  the 
Coordinating  Commission  of  the 
Integrated  Steel  Sector  should  present 
an  industrialization  plan  for  the 
integrated  steel  companies  ten  months 
after  the  effective  date  of  the  decree.  In 
R.D.  1853/83,  the  GOS  adopted  a  series 
of  industrial  measures  for  the 
reconversion  and  restructtiring  of  the 
production  installations  of  the 
integrated  steel  companies.  The  Cotmcil 
of  Ktinisters,  on  Mai^  14, 1984, 
approved  the  labor  and  financial  plans 
included  in  the  steel  reconversion 
package  and  the  measures  necessary  to 
implement  these  plans. 

Outlined  below  are  the  benefits  which 
were  provided  to  ENSIDESA  pursuant 
to  the  1984  Covmcil  of  Ministers 
Meeting.  Because  these  measures  were 
limited  to  the  steel  industry,  we 
determine  that  each  of  these  measures  is 
de  jure  specific  to  an  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

a.  Equity  infusions.  In  the  preliminary 
determinations,  we  determined  that  INI 
made  equity  infusions  dining  each  of 
the  years  1984  through  1987.  However, 
since  the  preliminary  determinations, 
we  have  found  that  the  1984  equity 
infusion  was  actually  received  as  grants 
in  1982, 1983,  and  1984  (see,  the 
Contributions  to  INI  Spedal  Finance 
Accotmts  section  of  this  notice). 

As  stated  above,  we  have  determined 
ENSIDESA  to  be  unequityworthy  in 
each  of  these  years  and,  therefore,  that 
the  infusions  made  in  1985, 1986,  and 
1987  were  on  terms  inconsistent  with 
commercial  considerations. 

As  discussed  in  the  Equity  section  of 
the  General  Issues  Appendix,  we  have 
determined  that  such  equity  infusions 
should  be  treated  as  grants.  Therefore,  to 
calculate  the  benefits  allocated  to  the 
POI  finm  these  infusions,  we  used  the 
same  methodology  as  discussed  in  the 
Allocation  section  of  the  General  Issues 
Appendix.  We  then  summed  the 
benefits  from  each  infusion  and  divided 
by  ENSIDESA's  total  sales  of  all 


products.  On  this  basis,  we  calculated 
an  estimated  net  subsidy  of  8.26  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

b.  Loan  guarantees.  We  verified  that 
INI  loan  guarantees  were  provided  for 
loans  received  in  each  of  the  years  1985 
through  1987.  INI  charged  a  fee  equal  to 
.77  percent  of  the  face  value  of  the  loan 
which  was  added  to  the  interest  paid 
per  quarter.  Respondents  provided 
information  on  the  guarantee  fees 
charged  by  private  banks  on  ECSC 
Article  54  peseta-denominated  loans  as 
a  commercial  benchmark  for  these  loan 
guarantees.  This  fm  was  corrected  based 
on  information  presented  at  verification. 

To  determine  whether  the  fees 
charged  by  INI  for  these  loans  were 
inconsistent  with  commercial 
considerations,  we  compared  the  fees 
charged  by  INI  to  the  fees  charged  by 
commercial  banks,  consistent  with 
section  355.44(c)  of  the  Proposed 
Regulations.  We  foimd  that  the  INI  fees 
were  lower  than  the  commercial  fees. 
Therefore,  we  determine  that  the  INI 
loan  guarantees  are  countervailable. 

At  verification,  we  collected  a 
representative  sample  of  the  repayment 
terms  of  the  guaranteed  loans  and  used 
this  information  to  calculate  the  benefit 
from  this  program.  To  calculate  the 
benefit  from  Uiese  guarantees,  we  used 
the  same  long-term  loan  methodology  as 
described  in  A.l.a.  above,  with  the 
difference  in  the  guarantee  fee 
comprising  the  interest  differential.  We 
then  divided  the  benefit  attributable  to 
the  POI  by  ENSIDESA’s  total  sales  of  all 
products.  On  this  basis,  we  calculated 
an  estimated  net  subsidy  of  0.00  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

c.  Share  "Issue  Premium".  We 
verified  that,  in  1986,  a  premium  was 
paid  by  INI  on  ENSIDESA’s  series  three 
shares  which  were  issued  in 
conjunction  with  the  1986  equity 
infusion.  ENSIDESA  did  not  issue 
shares  for  this  premium.  Because  the 
premium  was  so  small,  it  was  not  worth 
incurring  the  financial  charges 
associate  with  issuing  new  shares. 

We  treated  the  issue  premium  as  a 
non-recurring  grant  and  calculated  the 
benefit  in  accordance  with  the  grant 
methodology  described  in  the 
Allocation  section  of  the  General  Issues 
Appendix.  On  this  basis,  the  estimated 
net  subsidy  is  1.88  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Spain.  Ifris  rate  applies  to 
both  classes  or  kinds  of  merchandise. 


d.  Grants  Provided  to  "Decrease 
Financial  Charges"  and  to  "Compensate 
for  Losses".  Wo  verified  that  grants  were 
received  imder  this  program  in  1984, 
1985,  and  1987.  However,  at 
verification,  we  found  that  the  1984 
grant  for  compensation  of  losses  had 
also  been  reported  by  respondents 
partially  as  the  1984  equity  infusion  and 
partially  as  a  grant  to  the  ^  Special 
Finance— 1983  Accoimt.  Therefore,  the 
benefits  from  this  grant  are  already 
included  in  those  calculations. 

This  is  the  same  type  of  grant  program 
as  was  authorized  under  R.D.  878/81 
and  is  similarly  limited  by  law  to  the 
steel  industry.  Therefore,  we  calculated 
benefits  under  this  program  in  the  same 
manner  as  discussed  in  A.2.b.  above.  On 
this  basis,  the  estimated  net  subsidy  is 
4.69  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 

4.  The  1987  Government  Delegated 
Commission  on  Economic  Affairs 

We  verified  that  Protocol  10  of 
Spain’s  Treaty  of  Accession  to  the 
European  Communities  (EC)  stipulated 
that  after  Spain’s  accession  on  January 
1. 1986,  the  European  Commission  and 
the  GOS  would  evaluate  the 
implementation  of  the  reconversion 
plans  already  approved  by  the  GOS. 

In  the  event  mat  the  viability  of  the 
companies  could  not  be  satisfactorily 
guaranteed  within  three  years  following 
the  accession  (i.e.,  by  January  1. 1989), 
the  Commission  would  propose  a 
number  of  complementary  measures  to 
be  executed  by  the  GOS  in  order  to 
assure  viability  after  the  three-year 
period.  The  actions  of  the  Government 
Delegated  Commission  for  Economic 
Affairs  provided  for  the  additional  new 
measures  authorized  by  the  European 
Commission  in  March  1987. 

Outlined  below  are  the  benefits  which 
were  provided  to  ENSIDESA  pursuant 
to  the  1987  Delegated  Commission. 
Because  the  measures  authorized  by  the 
1987  Delegated  Commission  are  limited 
to  the  steel  industry,  we  determine  that 
each  of  these  measures  is  de  jure 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

a.  Deferral  of  social  security  and  other 
tax  obligations.  The  1987  Delegated 
Commission  authorized  the  Ministry  of 
Economy  and  Finance  and  the  Ministry 
of  Labor  and  Social  Security  to  defer 
payments  due  as  of  DecemW  1. 1986, 
by  ENSIDESA  to  the  Public  Treasury 
and  Social  Security  and  to  charge  zero 
percent  interest  on  the  deferred  amoimt 
The  payments  were  deferred  until  1992. 

At  the  preliminary  determinations  we 
treated  the  deferred  amount  as  an 
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interest-firee  long^enn  loan  given  in 
1686  and  calculated  the  benefit  by 
reference  to  a  conunwcial  benchmark. 
However,  we  vmified  that  defuraU  are 
routinely  permitted  under  the  Spanish 
social  sec^ty  mtem.  Unlike 
ENSIDGSA’s  deferral  though,  routine 
deferrals  incur  an  interest  penalty. 

Therefore,  to  determine  whether  the 
deferral  conferred  a  benefit  to 
ENSIDESA.  we  compared  the  interest 
penalty  applied  to  other  companies  in 
similar  circumstairces  to  the  interest 
penalty  applied  to  ENSIDESA  during 
the  POI.  Based  on  this  comparison,  we 
determine  this  deferral  to 
countervailable. 

To  calculate  the  benefit  fiom  this 
deferral,  we  calculated  the  difference 
between  what  ENSIDESA  paid  as  an 
interest  penalty  during  the  POI  and 
what  ENSIDESA  should  have  paid  in 
interest  penalties  during  the  POL  We 
then  divided  the  benefit  by  ENSIDESA's 
total  sales  of  all  products.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  1.72  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 

b.  Grants.  We  verified  that  one  grant 
was  received  under  this  program  in 
1987.  As  discussed  in  the  Allocation 
section  of  the  General  Issues  Appendix, 
we  have  treated  this  grant  as  a  non- 
recurrine  benefit  and  have,  therefore, 
allocated  it  over  the  average  useful  life 
of  renewable  physical  assets  in  the  steel 
industry,  j.e.,  IS  years.  To  calculate  the 
benefit,  we  used  the  same  grant 
methodology  as  described  in  the 
Allocation  section  of  the  General  Issues 
Appendix.  On  this  basis,  we  calculated 
an  estimated  net  subsidy  of  3.16  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  Kinds  of 
merchandise. 

c.  Fund  For  Employment  Promotion 
and  Early  Retirement.  R.D.  878/81 
specifically  provided  for  early 
retirement  of  excess  steelworkers 
between  the  ages  of  60  and  65.  A 
subsequent  measure,  Law  27/84, 
established  Funds  for  Employment 
Promotion  for  industries  declared  to  be 
in  reconversion.  A  Fund  was  set  up 
\mder  Lew  27/84  for  the  iron  and  steel 
industry  because  Protocol  10  of  Spain’s 
accession  to  the  EC  reouired  a  reduction 
in  steel  production  and,  therefore,  a 
reduction  in  workforce. 

Excess  workers  can  voluntarily  join 
the  Fund.  Workers  at  or  over  the  age  of 
55  who  choose  to  join  are  promised 
economic  protection  until  the  age  of  65, 
at  which  time  normal  retirement 
benefits  begin.  Workers  \mder  the  age  of 
55  who  choose  to  join  the  Fund  are 


given  some  economic  protection  and 
retraining.  If  a  worker  joins  the  Fund, 
the  worker  pays  the  Fund  the 
indemnification  received  from  the 
company  and  in  return  receives  all  ot 
the  ^nefits  from  being  a  member  of  the 
Fund.  If  the  wmker  chooses  not  to  join, 
the  worker  keeps  the  indemnification 
received  firom  me  company. 

At  verification,  we  learned  that,  as  a 
general  matter,  these  Funds  were  not 
initially  intended  to  cover  any  company 
obligations.  However,  the  1687 
Delegated  Commission  for  Economic 
Affairs  authorized  the  GOS  to  cover 
ENSIDESA’s  obligations  (i.e..  costs 
resulting  from  the  labor  force  reductions 
in  the  steel  industry)  for  each  of  the 
years  between  1987  and  1962.  Because 
the  1987  Del^ated  Commission  covered 
part  of  the  indemnification  costs  of 
ENSIDESA,  thereby  relieving  it  of  its 
legal  obligation  to  pay  these  fees,  we 
determine  the  program  to  be 
coimtervailable.  Sm,  the  Prepension 
Programs  section  of  the  General  Issues 
A^endix. 

Because  funds  imder  this  program 
were  provided  on  an  ongoing  basis, 
year-efter-year,  we  have  determined  the 
benefits  to  be  recurring.  See.  the 
Allocation  section  of  the  General  Issues 
Appendix.  Therefore,  we  divided  the 
amount  provided  in  1991  by 
ENSIDE^’s  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  1.73  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

5.  Contributions  Made  to  INI  Special 
Finance  Accounts 
According  to  ENSIDESA’s  Annual 
Reports.  INI  made  contributions  to 
ENSIDESA  which  were  put  in  INI 
Special  Finance  Accounts  in  1982, 

1983,  and  1984.  These  special  financial 
contributions  were  given  by  INI  to 
compensate  ENSID^A  for  its  previous 
year’s  losses.  Because  INI  had  no 
expectation  of  return  either  in  the  form 
of  dividends  or  capital  appreciation 
(see,  the  Equity  section  of  the  General 
Issues  Appendix)  on  these  funds,  we 
consider  tnem  to  be  grants. 

Two  contributions  were  made  in 
1982,  one  in  1983,  and  one  in  1984.  In 

1984,  ENSIDESA  offset  reductions  in 
the  capital  share  accoimt  and  the 
accumulated  loss  account  by  converting 
almost  all  of  the  INI  special  financing 
reflected  on  the  books  into  new  share 
capital.  (A  portion  of  this  INI  special 
financing  remains  in  a  capital  reserve 
accoimt  and  no  shares  were  ever 
issued.)  These  conversions  were 
coimtervailed  at  the  preliminary 


1993  /  Notices 


determinations  as  1983  and  1984  equity 
infusions.  However,  because  these 
amounts  were  actually  received  as 
grants  in  1982, 1983,  and  1984,  we  are 
not  covmtervailing  them  as  equity 
infusions  in  1983  and  1984. 

We  calculated  the  benefits  from  these 
non-recurring  grants  in  the  same 
manner  as  des^bed  in  the  Allocation 
section  of  the  General  Issues  Appendix. 
On  this  basis,  the  estimated  net  subsidy 
is  5.40  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 

6.  ECSC  Article  54  Loans  and  Loan 
Guarantees 

Article  54  industrial  investment 
loans,  which  are  only  available  to  the 
iron  and  steel  industry,  are  provided  for 
the  purpose  of  purchasing  new 
equipment  or  financing  modernization. 
We  verified  that  Article  54  loans  are 
direct  loans  from  the  Commission  end 
that  the  funds  are  loaned  at  a  slightly 
higher  rate  than  that  at  which  the 
Commission  obtained  them  in  order  to 
cover  its  costs.  We  verified  that  the 
Commission  maintains  this  program  to 
facilitate  the  borrowing  process  for 
companies  in  the  ECSC,  some  of  which 
may  not  otherwise  be  able  to  obtain 
loans. 

Because  these  loans  are  de  Jure 
limited  to  the  iron  and  steel  industry, 
they  are  countervailable  to  the  extent 
that  they  are  provided  on  terms 
inconsistent  with  commercial 
considerations. 

We  verified  that  ENSIDESA  received 
four  loans  under  this  program.  Two 
loans  were  received  in  1988,  and  one 
each  in  1990  and  1961.  The  loans 
received  in  1988  were  long-term 
variable  rate  loans  and  the  loans 
received  in  1990  and  1991  were  long¬ 
term  fixed  rate  loans. 

Of  the  two  loans  received  in  1988,  one 
was  denominated  in  Deutsche  Marks 
(DM)  and  the  other  in  European 
Currency  Units  (ECU).  Both  of  these 
loans  were  guaranteed  by  INL  We 
calculated  ^e  amounts  paid  under  these 
loans,  including  the  guarantee  fee  paid 
to  INL 

For  the  DM  loan,  we  used  as  our 
benchmark  the  maximum-yield  on 
industrial  bonds  in  Germany  in  1988, 
plus  a  risk  premium  (12  percent  of  the 
average  1988  prime  rate  in  Germany), 
plus  &e  commercial  guarantee  fee  as 
discussed  in  the  Loan  Guarantee  section 
above. 

We  compared  what  ENSIDESA  did 
pay  on  this  loan  during  the  POI  to  what 
ENSIDESA  would  have  paid  using  the 
benchmark  rate  described  above,  and 
found  that  ENSIDESA  paid  more 
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interest  during  the  POI  than  it  would 
have  paid  using  the  benchmark  interest 
rate.  However,  because  Uiis  is  a  variable 
rate  loan,  a  single  year’s  comparison  is 
not  sufficient  to  find  that  the  DM  loan 
was  provided  on  terms  consistent  with 
commercial  considerations. 
Circumstances  in  later  years  may  be 
such  that  less  would  be  paid  than  the 
benchmark  amount.  For  these  reasons, 
we  cannot  find  the  loan  non* 
coimtervailable,  but  we  have  calculated 
a  zero  benefit  for  the  POI. 

For  the  ECU  loan,  we  converted  the 
principal  outstanding  in  1991  into  pts. 
We  then  applied  the  uncreditworthy 
Spanish  benchmark  interest  rate  pliis 
the  commercial  guarantee  fee. 

We  then  compared  the  benchmark 
financing,  as  constructed  above,  to  the 
financing  ENSIDESA  received  xmder 
this  program  and  found  that  the  ECSC 
ECU  variable  rate  loan  was  provided  on 
more  favorable  terms  than  tne 
benchmark  financing.  Therefore,  we 
determine  that  ENSIDESA’s  ECSC 
variable  rate  loan  is  countervailable. 

To  calculate  the  benefit,  we  took  the 
difference  between  the  amount  that 
would  have  been  paid  under  the 
benchmark  and  what  was  actually  paid. 

The  fixed-rate  loans  received  in  1990 
and  1991  were  calculated  as  long-term 
loans  provided  to  an  uncreditworthy 
company,  as  described  in  A.l.a.  above. 
We  summed  the  benefits  attributable  to 
the  loans  received  in  1988, 1990,  and 
1991  and  divided  the  total  by 
ENSIDESA’s  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  1.72  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

AHM 

As  mentioned  above,  although  AHM 
itself  was  not  a  mandatory  respondent, 
we  have  determined  that  subsidies 
received  by  AHM  were  passed  through 
to  ENSIDESA  when  AHM  sold  its  cold¬ 
rolling  mill  to  ENSIDESA.  Therefore,  it 
is  necessary  to  calculate  both  the 
benefits  received  by  AHM  and  the 
percentage  of  these  benefits  that  were 
passed  though  to  ENSIDESA.  See,  the 
Restructuring  section  of  the  General 
Issues  Appendix. 

To  determine  what  percentage  of 
AHM’s  subsidies  were  passed  ffirough 
to  ENSIDESA,  we  divided  the  value  of 
the  cold-rolling  mill’s  assets  on  the  day 
prior  to  the  "sale”  by  the  total  value  of 
AHM’s  assets  on  the  day  prior  to  the 
sale  (not  including  any  remaining  value 
from  the  closed  hot-mill)  and  found  that 
100  percent  of  the  benefits  received  by 
AHM  were  passed  through  to 


ENSIDESA.  See,  also,  the  Restructuring 
section  of  the  General  Issues  Appendix. 

1.  Law  60/78 

a.  Equity  infusions.  Petitioners  alleged 
that  AHM  received  equity  infusions  in 
1978  firom  both  INI  and  private 
investors.  They  stated  that  Law  60/78 
(discussed  above)  conditioned  a 
government  bail-out  of  the  company  on 
additional  private  sector  contributions. 

In  addition,  petitioners  alleged  that  INI 
made  eqriity  infusions  into  AHM  in 
1980, 1981, 1982, 1984,  and  1985. 

As  stated  in  the  Equityworthiness; 
AHM  section  above,  we  have 
determined  AHM  to  be  unequityworthy 
in  each  year  that  an  equity  infusion  was 
received.  'Therefore,  the  infusions  were 
madp  on  terms  inconsistent  with 
commercial  considerations. 

As  discussed  in  the  Equity  section  of 
the  General  Issues  Appendix,  we  have 
determined  that  such  equity  infusions 
should  be  treated  as  grants.  We  have 
treated  this  benefit  as  a  non-recurring 
grant  and  allocated  it  over  the  average 
useful  life  of  renewable  physical  assets 
in  the  steel  industry,  i.e.,  15  years.  We 
used  petition  information  concerning 
the  amoimts  of  the  equity  infusions 
received,  but  based  our  discount  rates 
on  verified  information.  We  summed 
the  benefits  allocated  to  the  POI  for  each 
equity  infusion  and  divided  the  benefit 
passed  through  to  ENSIDESA  by 
ENSIDESA’s  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  2.67  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

b.  Loans  from  BCI.  Petitioners  alleged 
that  AHM  received  loans  from  BCI 
imder  this  program  (which  is  described 
above)  in  1979. 

To  determine  whether  the  loans  were 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
descried  in  A.l.a.  above  with  respect  to 
ENSIDESA.  Because  we  have  found 
AHM  to  be  uncreditworthy  in  1979,  we 
have  constructed  the  same  benchmark 
interest  rate  as  described  in  A.l.a. 
above.  Based  on  a  comparison  of  the 
interest  rates  charged  on  these  loans  and 
the  benchmark  interest  rates,  we 
determine  these  loans  to  be 
countervailable. 

To  calculate  the  benefit  from  these 
loans,  we  used  the  amounts  of  the  loans 
provided  in  the  petition  and  the  same 
long-term  loan  methodology  as 
described  in  A.l.a.  above.  We  then 
divided  the  benefit  passed  through  to 
ENSIDESA,  attributable  to  the  POI,  by 
ENSIDESA’s  total  sales  of  all  products. 


On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  .18  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  ’This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

2.  R.D.  878/81 

a.  BCI  Exceptional  Credits.  Petitioners 
alleged  that  AHM  received  loans  rmder 
this  program  (which  is  described  above) 
in  1981. 

To  determine  whether  the  loans  were 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.a.  above  with  respect  to 
ENSIDESA.  Because  we  have  foimd 
AHM  to  be  uncreditworthy  in  1981,  we 
have  constructed  the  same  benchmark 
interest  rate  in  the  same  manner  as 
described  in  A.l.a.  above.  Based  on  a 
comparison  of  the  interest  rates  charged 
on  these  loans  and  the  benchmark 
interest  rates,  we  determine  these  loans 
to  be  coimtervailable. 

To  calculate  the  benefit  from  these 
loans,  we  used  the  amoimts  of  the  loans 

[>rovided  in  the  petition  and  the  same 
ong-term  loan  methodology  as 
described  in  A.l.a.  above.  We  then 
divided  the  benefit  passed  through  to 
ENSIDESA,  attributable  to  the  POI.  by 
ENSIDESA’s  total  sales  of  all  products. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.03  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

b.  Grants  to  Decrease  Financial 
Charges  and  to  Compensate  for  Losses. 
Petitioners  alleged  that  AHM  received 
grants  vmder  this  program  (which  is 
described  above)  in  1982  and  1983.  We 
calculated  benefits  under  this  program 
in  the  same  manner  as  discuss^  in 
A.2.b.  above,  with  respect  to  ENSIDESA. 
We  then  divided  the  l^nefit  passed 
through  to  ENSIDESA,  attributable  to 
the  POI,  by  ENSIDESA’s  total  sales  of  all 
products.  On  this  basis,  the  estimated 
net  subsidy  is  1.37  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Spain.  This  rate  applies  to 
both  classes  or  kinds  of  merchandise. 

3. 1984  Council  of  Ministers  Meeting 
a.  Investment  loan.  Petitioners  alleged 
that  AHM  received  a  loan  pursuant  to 
the  1984  Coimcil  of  Ministers  Meeting 
(described  above)  in  1984. 

To  determine  whether  the  loan  was 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
employed  the  same  analysis  as 
described  in  A.l.a.  above,  with  respect 
to  ENSIDESA.  Because  we  have  found 
AHM  to  be  uncreditworthy  in  1984,  we 
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have  constructed  the  benchmark  interest 
rate  in  the  same  manner  as  described  in 
A.l.a.  above.  Based  on  a  comparison  of 
the  interest  rate  charged  on  these  loans 
and  the  benchmark  interest  rate,  we 
determine  this  loan  to  be 
countervailable. 

To  calculate  the  benefit  from  this 
loan,  we  used  the  amoimt  of  the  loan 
provided  in  the  petition  and  the  same 
long-term  loan  methodology  as 
described  in  A.l.a.  above.  We  then 
divided  the  benefit  passed  through  to 
ENSIDESA,  attribut^le  to  the  POI,  by 
ENSIDESA’s  t(^  sales  of  all  products. 

On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.11  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  both  classes  or  kinds  of 
merchandise. 

b.  Loan  guarantees.  Petitioners 
alleged  that  AHM  received  loan 
guarantees  imder  this  program  in  1985. 
To  determine  whether  the  fees  chcuged 
by  INI  for  these  loans  were  inconsistent 
with  commercial  considerations,  we 
compared  the  fees  charged  by  INI  (as 
verified  with  respect  to  ENSIDESA)  to 
the  fees  charged  by  commercial  banks 
consistent  with  section  355.44(c)  of  the 
Proposed  Regulations.  We  found  that 
the  INI  fees  were  lower  than  the 
commercial  fees.  Therefore,  we 
determine  that  the  INI  loan  guarantees 
are  countervailable. 

To  calculate  the  benefit  frt>m  these 
guarantees,  we  used  the  same  long-term 
loan  methodology  as  described  in  A.l.a. 
above,  with  the  difference  in  the 
guarantee  fee  comprising  the  interest 
differential.  We  then  divided  the  benefit 
passed  through  to  ENSIDESA, 
attributable  to  the  POI,  by  ENSIDESA’s 
total  sales  of  all  products.  On  this  basis, 
we  calculated  an  estimated  net  subsidy 
of  0.00  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merdiandiso. 

c.  Grants  to  "Decrease  Financial 
Charges"  and  to  "Compensate  far 
Losses".  P^tioners  alleged  that  AHM 
received  grants  under  tl^  program  in 
1984  and  1985.  We  calculated  benefits 
under  this  program  in  the  same  manner 
as  discussed  in  A.2.b.  above,  with 
respect  to  ENSIDESA.  We  then  divided 
the  benefit  passed  through  to 
ENSIDESA,  attributable  to  the  POI,  by 
ENSIDESA’s  total  sales  of  all  products. 
On  this  basis,  the  estimated  net  subsidy 
is  1.23  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Spain.  This  rate  applies  to  both 
classes  or  kinds  of  merchandise. 


4.  Deferral  of  Social  Security  and  Other 
Tax  Obligations 

Petitioners  alleged  that  AHM  did  not 
pay  its  social  security  and  treasury  taxes 
diuing  the  1979  through  1981  period 
(the  same  period  during  which 
ENSIDESA  did  not  pay  its  taxes)  and 
was  not  charged  interest  on  the  deferred 
amoimt  For  a  full  explanation  of  this 
pr^ram,  see,  section  4.a.  above. 

lo  determine  whether  the  deferral 
conferred  a  benefit  to  AHM,  we 
compared  the  interest  penalty  applied  to 
other  companies  in  similar 
circumstances  to  the  interest  penalty 
applied  to  AHM  during  the  POI.  Based 
on  this  comparison,  we  determine  this 
deferral  to  be  countervailable. 

To  calculate  the  benefit  from  this 
deferral,  we  calculated  the  difference 
between  what  AHM  paid  as  an  interest 
penalty  during  the  POI  and  what  AHM 
should  have  paid  in  interest  penalties 
during  the  POI.  We  then  divided  the 
benefit  passed  throu^  to  ENSIDESA  by 
ENSIDESA’s  total  sales  of  all  products. 

On  this  basis,  we  calculated  an 
estimated  not  subsidy  of  0.13  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Spain.  This 
rate  applies  to  botn  classes  or  xinds  of 
merchandise. 

B.  Programs  Determined  Not  To  Be 
Couirtervailable 

We  determine  that  the  following 
programs  do  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  Spain  of  certdn  steel  products; 

1.  Partial  Extinguishment  of  AHM 
Equity  in  1982 

Petitioners  alleged  that  AHM 
extinguished  equity  in  the  amount  of 
7,800  million  pesetas  in  1982.  For  the 
reasons  discussed  in  the  Equity  section 
of  the  General  Issues  Appendix,  we  do 
not  consider  the  write-off  of  equity  to 
constitute  a  separate  subsidy  event. 
Instead,  any  benefit  arises  at  the  time  of 
the  equity  investment.  Therefore,  we 
determine  this  program  to  be  not 
coimtervailaBle. 

In  this  instance,  we  are  countervailing 
equity  investments  made  in  1978, 1980, 
and  1981.  Therefore,  to  the  extent  that 
the  equity  being  written  off  in  1982  was 
received  in  1978, 1980,  and  1981,  we 
are  already  capturing  the  benefit  to 
AHM. 

2.  Electricity  Discounts 

At  the  preliminary  determinations,  we 
coimtervailed  this  program  based  on  a 
market  research  report  supplied  by 
petitioners.  The  market  research  report 
indicated  that  ENSIDESA  pays,  on 
average,  almost  half  the  price  paid  by 
other  large  users  of  electricity  (the 


rate).  Prior  to  the  preliminary 
determinations,  neither  the  GOS  nor 
ENSIDESA  responded  to  any  of  our 
questions  regaling  the  G-4  electricity 
rate.  Therefore,  we  relied  on  BIA  in 
making  our  determinations. 

After  the  preliminary  determinations, 
we  again  asked  the  GOS  and  ENSIDESA 
to  provide  information  regarding 
electricity  rates.  In  response,  the  GOS 
and  ENSIDESA  provided  information 
which  was  further  clarified  diuing 
verification. 

Electricity  “discount  programs’’  or  the 
"preferential  provision  of  electricity’’ 
have  been  examined  in  several  previous 
investigations.  In  the  Final  Affirmative 
Countervailing  Duty  Determination: 

Pure  Magnesium  and  Alloy  Magnesium 
from  Canada.  57  FR  30946  (July  13, 

1992)  (Magnesium),  we  stated  that 
“*  *  *  the  first  step  the  Department 
takes  in  analyzing  the  potential 
preferential  provision  of  electricity 
*  *  *  is  to  compare  the  price  chafed 
with  the  applicable  rate  on  the  power 
company’s  non-specific  rate  schedule.’’ 

In  two  prior  cases,  we  did  not 
countervail  programs  which  were 
alleged  to  provide  preferential 
electricity  rates.  In  the  Final  Affirmative 
Countervailing  Duty  Determination: 

Brass  Sheet  and  Strip  from  France.  52 
FR  1218  (January  12, 1987),  we  stated 
that  Trefimetaux  did  not  receive 
electricity  under  any  agreement 
providing  preferential  electricity  rates. 
Instead,  Trefimetaux  purchased 
electricity  &t)m  the  French  electricity 
company"*  *  *  at  rates  established  in 
the  published  tariffs,  based  on  the  level 
of  consumption.’’  Furthermore,  in  the 
Final  Negative  Countervailing  Duty 
Determination:  Silicon  Metal  from 
Brazil,  56  FR  26988  (June  12, 1991),  we 
stated  that  “*  *  *  the  silicon  metal 
producers  under  investigation  paid 
normal  published  rates  for  all  electricity 
consumed  and  we  found  no  evidence  of 
the  existence  of  any  schedule  of 
preferential  electricity  rates.’’ 

In  Spain,  we  verified  that  all 
electricity  rates  are  based  on  the  volume 
of  electricity  consumed  and  are 
published  in  an  "Official  Bulletin." 
Companies  are  simply  charged  the  rate 
which  is  applicable  to  them,  based  on 
their  level  of  consumption.  The  G-4  rate 
is  listed  along  with  other  rates  in  the 
Official  Bulletin.  We  found  no  evidence 
that  the  GOS  provides  special  tariff  rates 
through  a  particular  program  or  through 
private  contracts. 

Furthermore,  we  verified  that 
ENSIDESA  is  charged  the  G-4  rate,  as 
published,  for  only  those  fecilities  that 
meet  the  requirements,  whereas  it  is 
charged  a  higher  rate,  as  published,  for 
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those  iaciUties  that  do  not  meet  the 
remiirements  for  G-4. 

Therefore,  consistent  with  our 
approach  in  previous  cases,  we  find  this 
program  not  to  be  countervailable 
because  the  rate  charged  ENSIDESA  was 
from  a  non-specific  rate  schedule 
according  to  the  company’s  level  of 
consumption. 

3.  Negative  Corporate  Taxes 

At  the  preliminary  determinations,  we 
stated  that  we  required  further 
information  to  decide  whether  this 
program  is  countervailable.  After  the 
preliminary  determinations,  we  asked 
the  COS  and  ENSIDESA  to  provide 
additional  information  regarding  the 
Spanish  corporate  tax  system.  We 
received  further  information  in  response 
to  this  questionnaire.  That  information 
was  further  clarified  during  verification. 

We  verified  that,  for  corporate  income 
tax  purposes,  the  Spanish  Consolidated 
Tax  Structure  allows  a  corporate  group 
to  be  treated  as  a  single  company.  This 
income  tax  is  based  upon  the 
consolidated  results  of  the  group  as  a 
whole,  with  the  parent  company  making 
the  required  payments.  Thus,  the  losses 
of  one  subsidiary  are  offset  by  the 
profits  of  the  parent  company  or  other 
subsidiaries,  or  vice  versa.  The  parent 
company  later  allocates  the  tax  liability 
among  the  members  of  the  group, 
negatively  or  positively,  as  a  function  of 
ea^  member’s  contribution  to  the  total 
amount  paid  by  the  group. 

We  verified  that  this  is  the  manner  in 
which  INI  pays  its  taxes,  and  that 
hundreds  of  companies  in  Spain  file  as 
groups  and  allocate  tax  liability  among 
their  subsidiaries  in  a  similar  manner. 

In  addition,  at  verification,  officials 
explained  that  there  is  a  difference 
between  a  company’s  accounting  results 
and  its  tax  results  (i.e.,  there  is  a 
difference  between  whether  and  when 
an  item  can  be  considered  an  expense 
for  accounting  purposes  and  whether 
and  when  an  item  can  be  considered  an 
expense  for  tax  purposes).  With  respect 
to  the  difference  between  ENSIDESA ’s 
accounting  results  and  tax  results, 
officials  e]q>lained  that  this  resulted 
from  timing  differences.  (Certain 
revenue  and  expense  items  may  be 
deferred  or  accelerated  for  tax  purposes, 
resulting  in  a  different  net  profit  or  loss 
on  the  tax  return  than  that  reflected  on 
the  financial  statement.)  Such  timing 
differences  meant  that,  in  1990, 
ENSIDESA’s  tax  losses  were  59  million 
pts  while  its  reported  accounting  losses 
amounted  to  5,300  million  pts. 

Based  on  our  analysis,  we  find  this 
“program"  not  countervailable  because 
it  is  not  specific  to  an  enterprise  or 
industry  or  group  of  enterprises  or 


industries.  Fxirthermore,  there  is  no 
evidence  to  indicate  that  ENSIDESA 
received  any  amounts  in  excess  of  what 
it  was  due;  or  that  it  otherwise 
benefitted  from  special  treatment  by  the 
government. 

C.  Programs  Determined  Not  To  Be  Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Spain  of  certain  steel  products: 

1.  Long-Term  Loans  Provided  Under 
DecTM  669/74 

2.  BQ  Exceptional  Credits  (Two  Loans 
Prior  to  POD 

3.  Long-Term  Loans  From  INI  Under 
R.D.  878/61  (Repaid  Prior  to  POI) 

4.  Loan  Guarantees  Provided  Between 
1979-1982 

5.  Payment  for  Capacity  Closures 

6.  Tax  Exemptions  Under  Royal  Decree 
612/82 

7.  Regional  Aid  Programs 

8.  EC  Programs 

a.  ECSC  /^cle  54  Interest  R^ates 

b.  Interest  Rebates  on  ECSC  Conversion 
Loans  Under  Article  56 

c.  ECSC  Redeployment  Aid 

d.  European  Investment  Bank  Loans  and 
Loan  Guarantees 

e.  New  Community  Instrument  Loans 

f.  ERDF  Aid 

9.  Export  Grants  From  the  Basque 
Government 

10.  Deferral  of  Social  Security  and  Other 
Tax  Obligations  Owed  to  the  Basque 
Government 

1 1.  Deferral  of  Social  Security  and  Other 
Tax  Obligations  Owed  to  the  Navarre 
Government 

Interested  Party  Comments 
The  following  are  country-specific 
comments  only  and  do  not  address 
those  issues  identified  as  general  issues, 
above.  In  addition,  see,  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Belgium  for  comments  relating  to 
European  Community  programs  only. 

Comment  1:  At  the  preliminary 
determinations,  we  found  each  of  the 
reconversion  measures  for  the  steel 
industry  de  jure  specific  to  that 
industry.  At  verification,  officials 
pointed  out  that  law  27/84  (the  general 
reconversion  law)  applied  to  all 
industries  in  reconversion,  not  just 
steel.  Under  this  law,  labor  and 
management  would  have  to  come  to  an 
agreement  and  present  a  plan  to  the 
GOS  before  reconversion  status  could  be 
obtained.  The  law  itself  does  not  specify 
which  industries  were  declared  to  be  in 
reconversion.  Petitioners  argue  that  each 
of  the  reconversion  measures  are  de  jure 
and  de  facto  specific  (see,  below). 
Respondent  argue  that  these  measures 


are  not  de  jure  or  de  facto  specific  as 
discussed  below. 

De  fare:  Respondents  argue  that 
benefits  under  the  reconversion  program 
established  under  Law  60/78,  R.D.  878/ 
81.  the  1984  Council  of  Ministers 
Meeting,  and  the  1987  Delegated 
Conunission  are  not  specific  because  the 
assistance  provided  to  steel  companies 
under  these  programs  was  available 
\mder  Law  27/84  to  a  broad  spectrum  of 
Spanish  industries  suffering  from 
economic  crisis.  Therefore,  respondents 
effectively  argue  that  the  various 
assistance  measures  are  “integrally 
linked’’  as  provided  for  in  section 
355.43(b)(6)  of  the  Proposed 
Reflations. 

Petitioners  argue  that  Law  27/84  is 
not  the  appropriate  level  at  which  the 
Department  should  conduct  a  specificity 
analysis.  Petitioners  assert  that  Law  27/ 
84  merely  sets  forth  the  basic 
procedures  by  which  industries  may  be 
declared  to  be  in  reconversion  and  the 
parameters  for  the  provision  of 
assistance.  Furthermore,  petitioners 
assert  that  there  is  no  information  on  the 
record  linking  Law  27/84  to  the 
individual  assistance  packages  for  steel. 
Petitioners  point  out  that  for  the 
programs  to  be  integrally  linked  they 
must  be  linked  at  inception  and 
reflective  of  a  government  policy  to  treat 
industries  equally.  See,  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Carbon  Steel  Wire  Rod  from 
Saudi  Arabia.  56  FR  48158  (September 
24, 1991)  {Saudi  Wire  Rod).  According 
to  petitioners,  neither  of  these 
conditions  are  present  in  the  instant 
case. 

Petitioners  frirther  assert  that  the 
measures  adopted  by  the  1984  Council 
of  Ministers  Meeting  and  the  1987 
Delegated  Commission  were  explicitly 
designed  to  further  the  reconversion 
process  of  the  integrated  steel 
compemies.  While  petitioners 
acknowledge  that  the  Deferral  of  Social 
Security  and  Other  Treasury  Taxes  and 
the  Fund  for  EImployment  Promotion 
programs  were  established  under  Law 
27/84,  they  argue  that  these  programs, 
as  they  apply  to  the  steel  industry,  were 
later  significantly  modified  by  the  1987 
Delegated  Commission. 

De  Facto:  Number  of  Users: 
Respondents  assert  that  Law  27/84 
extended  to  11  additional  industrial 
sectors  the  same  assistance  extended  to 
the  steel  sector,  and  that  these  12  sectors 
together  included  792  firms  and  over 
ten  percent  of  the  industrial  sector  work 
force. 

Dominant  Use  or  DisproportionaJity: 
Petitioners  argue  that:  (1)  The  steel 
industry  is  the  dominant  user  of 
assistance  (only  12  industrial  sectors  are 
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in  reconversion  and  the  steel  industry 
received  approximately  34  percent  of 
GOS  investment  in  the  12  sectors),  and 
(2)  the  steel  industry  received  a 
disproportionate  share  of  the 
reconversion  benefits  (steel  made  up 
approximately  0.50  percent  of  Spain's 
GNP  but  received  34  percent  of  the 
benefits). 

Respondents  argue  that  the  figure 
used  by  petitioners  (j.e..  that  34  percent 
of  GOS  investment  went  to  the  steel 
sector)  is  incorrect  because  the  figure 
does  not  “represent  GOS  investment  in 
the  sectors,  but  investments  made  by  the 
industrial  sectors."  Respondents  firmer 
argue  that  the  contribution  of  any 
industrial  sector  to  GNP  is  irrelevant  for 
determining  whether  benefits  are 
disproportionate  because  the 
reconversion  programs  allocate 
available  resources  based  upon  the 
needs  of  the  qualifying  sectors.  They 
assert  that  any  comparison  of  benefits 
received  under  the  reconversion 
programs  should  be  broader,  looking  at 
such  factors  as  financial  restructuring, 
work  force  reductions,  and  new 
investments  required  in  order  to  carry 
out  the  restructuring  plans.  In  this 
regard,  the  steel  industry  accounted  for 
38  percent  of  the  total  work  force 
reduction  and  37  percent  of  the  total 
investments  made  by  sectors  in 
reconversion.  Therefore,  it  is 
appropriate  that  the  steel  industry 
received  the  level  of  assistance  that  it 
did. 

rXX  Position:  We  continue  to  find 
each  of  the  reconversion  measures  for 
the  steel  industry  de  jure  specific  to  that 
industry.  Of  the  reconversion  measures 
included  in  this  investigation,  three 
measures  (Law  60/78,  RD.  878/81,  and  . 
the  1984  Cormcil  of  Ministers  decisions) 
were  enacted  prior  to  Law  27/84.  Only 
two  of  the  measures  (the  Fund  for 
Employment  Promotion  and  the  Deferral 
of  Social  Security  and  Other  Tax 
Obligations)  were  explicitly  discussed 
in  Law  27/84.  Moreover,  these  two 
measures  were  significantly  modified 
specifically  for  the  steel  industry  by  the 
1987  Delegated  Commission.  Therefore, 
each  of  the  reconversion  measures  being 
investigated  was  enacted  with  direct 
reference  to  the  integrated  steel 
industry. 

With  respect  to  the  question  of 
integral  linkage,  section  355.43(b)(6)  of 
the  Proposed  Regulations  states  that  "in 
determining  whether  programs  are 
integrally  linked,  the  Sectary  will 
examine,  among  other  factors,  the 
administration  of  the  programs, 
evidence  of  a  government  policy  to  treat 
industries  equally,  the  purposes  of  the 
programs  as  stated  in  their  enabling 


legislation,  and  the  manner  of  funding 
the  programs." 

We  note  first  of  all,  that  Law  60/78, 
R.D.  878/81,  and  the  1984  Council  of 
Ministers  programs  were  enacted  prior 
to  the  promulgation  of  Law  27/84  (see, 
Saudi  Wire  Rod).  As  regards  the  Fund 
for  Employment  Promotion  and  the 
Deferral  of  Social  Securitv  and  Other 
Tax  Obligations,  there  is  little 
information  on  the  record  that  would 
allow  us  to  analyze  integral  linkage. 
Indeed,  at  no  time  prior  to  the  filing  of 
case  briefs  did  respondents  even  argue 
or  submit  information  supporting  their 
contention  that  the  programs  are 
integrally  linked.  In  fact,  respondents 
statM  in  their  questionnaire  responses 
that  the  reconversion  programs  were,  by 
law,  designed  specifically  for  the  steel 
industry. 

While  there  is  information  identifying 
other  industries  in  reconversion,  there  is 
no  information  regarding  the  types  and 
manner  of  assistance,  if  any,  that  such 
industries  received.  Therefore,  we  were 
unable  to  analyze  the  reconversion 
programs  in  terms  of  the 
aforementioned  factors.  Moreover,  as 
noted  above,  the  benefits  available 
imder  Law  27/84  were  significantly 
modified  by  the  1987  Delegated 
Commission. 

For  these  reasons  we  continue  to  find 
the  reconversion  measures  de  jure 
specific  to  the  steel  industry.  Because 
we  have  determined  that  specificity 
exist  on  dejure  grounds,  arguments 
concerning  de  facto  spedfidty  are 
rendered  moot.  Therefore,  we  have  not 
addressed  them. 

Comment  2:  Petitioners  argue  that  the 
G-4  electricity  tarifi  is  both  de  jure  and 
de  facto  specific  to  a  group  of 
industries.  They  assert  that  de  jure 
specificity  exists  as  a  result  of  the 
specific  eligibility  requirements  set  forth 
in  the  Ministry  of  Energy's  Order.  In 
petitioners'  view,  these  requirements  are 
neither  neutral  nor  objective. 

Petitioners  also  contend  that  de  facto 
specificity  exists  because  only  three 
industries  use  the  G-4  electricity  rate 
and  these  industries  represent  a  discrete 
group  of  industries.  Moreover,  the  GOS 
exercises  considerable  discretion  in 
determining  the  actual  recipients  of  G- 
4  status.  For  example,  they  argue  that 
even  though  ENSIDESA  did  not  satisfy 
the  requirements  for  receipt  of  the  G-4 
rate,  the  GOS  waived  these 
requirements  for  ENSIDESA. 

Itospondents  argue  that  the  G-4 
electricity  rate  is  available  to  all 
consumers  of  electricity  that  meet  the 
established  power  input,  tension,  and 
usage  requirements.  Therefore,  the  rate 
is  not  specific  and  not  countervailable. 
Respondents  point  out  that  Spanish 


electric  rates  are  published  in  the 
Official  State  Bulletin  each  year  and 
consumers  of  electricity  are  charged  the 
rate  which  is  applicable  to  them,  based 
on  their  level  of  consumption. 
Respondents  also  point  out  that 
ENSIDESA  does  not  receive  this  rate  for 
the  entire  company.  Only  the  two  plants 
which  meet  the  consumption 
requirements  are  billed  the  G-4  rate, 
while  the  rest  of  the  company  is  billed 
separately  at  a  higher  rate.  Also, 
respondents  contend  that  ENSIDESA 's 
failure  to  meet  the  intensity  requirement 
is  through  no  fault  of  ENS&ESA's,  but 
rather  solely  due  to  the  fact  that  the 
local  power  company  is  not  able  to 
supply  the  r^uired  level  of  tension. 

I^DC  Position:  As  discussed  in  detail 
in  the  Programs  Determined  Not  to  be 
Countervailable  section  above,  we 
determine  that  the  electricity  rate  in 
Spain  does  not  provide  a 
countervailable  subsidy  because  the  rate 
charged  ENSIDESA  is  from  a  published, 
non-specific  rate  schedule  and  is  set 
solely  as  a  result  of  the  company's  level 
of  consumption.  Given  this,  we  do  not 
believe  that  the  limited  number  of 
customers  using  the  G-4  rate  renders  it 
specific. 

Comment  3:  Petitioners  assert  that  the 
G-4  rate  allegation  was  properly 
included  in  &e  investigation  b^use 
the  Department  has  the  authority  to 
examine  any  practice  it  discovers  during 
the  course  of  an  investigation,  provided 
sufficient  time  remains  prior  to  the 
scheduled  date  for  the  final 
determination. 

Respondents  claim  that  the 
allegations  with  respect  to  G-4  rates 
were  not  included  in  the  petition  and, 
therefore,  should  not  properly  be  subject 
to  investigation.  They  contend  that 
petitioners  did  not  amend  their  petition 
to  include  the  G-4  rate  within  the 
deadline  specified  by  19  CFR  355.31, 
and  the  Department  did  not  take  the 
necessary  steps  to  properly  initiate  an 
investigation  with  respect  to  the  alleged 
program.  Further,  respondents  argue 
that  the  information  regarding  G-4  rates 
in  petitioners'  October  9. 1992 
submission  was  not  sufficient  to  warrant 
investigation  of  this  program. 

DOC  Position:  We  note  that  an 
allegation  of  electricity  discounts  to 
ENSIDESA  was  in  the  original  petition, 
and  was  included  as  a  program  under 
investigation  in  our  notice  of  initiation. 
Furthermore,  information  regarding  the 
G-4  rate  was  submitted  by  petitioners 
more  than  40  days  prior  to  the 
preliminary  determination,  in 
conformity  with  19  CFR  355.31  (c)(l)(i). 

Comment  4:  Petitioners  argue  that  for 
purposes  of  the  “Negative  Corporate 
Tax"  program  and  INI/ENSIDESA 
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parent-subsidiary  financing,  the 
Department  should  continue  to  treat  all 
funds  from  INI  as  funds  from  the  GOS. 
Despite  the  fact  that  INI  was  converted 
into  a  state  holding  company  in  1988. 
the  GOS  ultimately  decides  the  amount 
of  GOS  funding  and  INI  merely  serves 
as  the  vehicle  for  disbursing  the  funds. 
Finally,  petitioners  contend  that  even 
when  a  government  holding  company 
has  actudly  operated  without 
government  direction,  the  Department 
has  treats  the  funds  flowing  from  the 
holding  company  as  funds  ^m  the 
government,  see.  Final  Affirmative 
Countervailing  Duty  Determination: 
Brass  Sheet  and  Strip  from  France,  52 
FR  1218, 1222  (January  12, 1987)  (Brass 
Sheet), 

DOC  Position:  In  1941,  DMl  was 
created  as  a  government  agency  for  the 
purposes  of  developing  an  industrial 
infrastructure  in  Spain.  In  1988, 
legislation  was  passed  which  officially 
changed  INI  fr-om  a  government  agency 
to  an  autonomous  holding  company 
wholly-owned  by  the  GOS.  INI  is 
currently  devoted  to  managing  different 
companies  in  a  variety  of  different 
sectors.  Income  from  these  difierent 
companies  gives  INI  its  own  source  of 
funds.  As  discussed  above,  it  pays 
corporate  income  tax  Also,  INI 
employees  are  no  longer  considered 
civil  servants.  Given  these  changes  in 
INI’s  status,  we  do  not  agree  that  any 
monies  flowing  from  INI  to  ENSIDESA 
should  automatically  be  viewed  as 
transfers  fr'om  the  GOS. 

In  the  Brass  Sheet  investigation,  the 
holding  company  directly  received 
monies  fr'om  the  Government  of  France 
and  at  the  same  time  was  providing 
equity  infusions  into  its  brass  sheet- 
producing  subsidiary.  In  this  case,  there 
is  no  evidence  indicating  that  the  GOS 
used  INI  as  a  means  of  channeling  funds 
to  ENSIDESA  after  1988. 

Comment  5:  Petitioners  argue  that 
ENSIDESA  appears  to  receive  an 
unexplainably  higher  "negative  tax" 
compensation  from  INI  th^  the  amount 
to  which  it  is  entitled.  They  contend 
that  the  information  on  the  record  only 
reveals  what  ENSIDESA  should  have 
received,  based  on  its  accounting 
results,  and  the  GOS’s  explanation  for 
the  differences  between  ^SlDESA’s 
accounting  and  tax  recording  systems  is 
unsupported.  Petitioners  assert  that 
because  ENSIDESA  did  not  report  its 
1990  pre-tax  loss  as  recorded  in 
ENSIDESA ’s  tax  books  (and,  therefore, 
the  amount  was  not  verified),  it  is 
impossible  to  detect  with  any  certainty 
whether  or  not  ENSIDESA  received  an 
excessive  negative  tax  amount. 
Therefore,  they  contend  that  this 


possible  excess  provides  a 
countervailable  benefit  to  ENSIDESA. 

DOC  Position:  As  discussed  in  the 
Programs  Determined  Not  to  be 
Countervailable  section  above,  we  find 
that  any  differences  between 
ENSIDESA’s  accounting  results  and  its 
tax  results  can  be  e;q)lained  by  standard 
tax  and  accounting  principles  that  are 
employed  by  most,  if  not  all,  large 
companies  and  throughout  ^e  world. 
There  is  no  evidence  to  indicate  that 
ENSIDESA  received  any  amounts  in 
excess  of  what  it  was  due. 

Comment  6:  Petitioners  contend  that 
the  entire  amount  of  the  1984  equity 
infusion  (as  listed  in  ENSIDESA ‘s 
audited  1984  financial  statement) 
should  be  treated  as  an  equity  infusion 
in  1984.  According  to  petitioners,  the 
funds  provided  under  INI  Special 
Finance  Facility  in  1981  and  1982  were 
not  recorded  as  capital  contributions  in 
ENSIDESA's  1981  or  1982  audited 
financial  statements. 

Respondents  argue  that  the  1981  and 
1982  contributions  to  INI  Special 
Financing  (which  became  in  part  the 
1984  equity  infusion)  should  be  treated 
as  equity  provided  in  1981  and  1982. 
They  assert  that  these  earlier  dates 
represent  when  the  benefits  were 
conveyed  to  EINSIDESA  and  when  this 
money  became  a  part  of  shareholders' 
equity. 

ZXX7  Position:  As  discussed  in  the 
Contributions  to  INI  Special  Finance 
section  above,  we  are  treating  these 
contributions  as  grants  in  the  years  they 
were  originally  received  because  at  the 
time  the  fiinds  were  received  by 
ENSIDESA,  INI  did  not  expect  any 
return  in  the  form  of  dividends  or 
capital  appreciation.  With  respect  to 
petitioners’  statement  that  these 
contributions  are  not  found  in 
ENSIDESA's  annual  reports,  we  note 
that  these  contributions,  and  the  times 
they  were  received,  are  found  on  page 
25  of  ENSIDESA's  1983  audited  annual 
report  and  pages  33  and  35  of  its  1984 
audited  annual  report 

Comment  7:  Petitioners  contend  that 
the  INI  one-year  financing  discovered 
during  verification  and  INI  short-term 
credit  accounts  should  be  countervailed 
by  the  Department.  Petitioners  state  that 
money  from  INI  is  effectively  money 
from  the  GOS,  and  ENSIDESA  was 
considered  uncreditworthy  at  the  time 
of  this  financing.  Thus,  the  Department 
must  find  the  financing  discovered  at 
verification  to  be  coimtervailable. 
Petitioners  argue  further  that  since 
respondents  did  not  provide  the 
Department  with  adequate  information 
with  which  to  evaluate  this  program,  the 
Department  should  assume  as  BIA  that 
this  financing  was  interest-free. 


Respondents  argue  that  the 
information  concerning  interest  rates 
charged  for  what  they  refer  to  as  "short¬ 
term  financing"  from  INI  was  supplied 
in  respondents’  January  28, 1993 
submission.  Respondents  edso  point  out 
that  petitioners  md  not  make  a  subsidy 
allegation  and,  therefore,  no 
investigation  was  initiated  with  respect 
to  this  financing. 

DOC  Position:  We  determine  that  this 
financing  is  not  countervailable  because 
there  is  no  indication  that  the  funds  are 
provided  through  any  steel-directed 
program,  but  are  rather  self-generated 
nmds  used  for  normal  parent-subsidiary 
financing.  Moreover,  for  the  reasons 
discussed  in  response  to  Comment  4.  we 
are  not  automatically  treating  funds 
from  INI  to  ENSIDESA  as  government 
funds. 

Comment  8:  Petitioners  argue  that  one 
of  the  private  loans  reported  in  the 
questionnaire  responses  for  possible  use 
as  a  company-specific  benchmark  (2,500 
million  pesetas  issued  in  1991  from 
Banco  Exterior  de  Espana)  should  be 
countervailed  by  the  Department 
because  the  bank  was  effectively 
controlled  by  the  GOS  and  ENSIDESA 
was  clearly  uncreditworthy  at  this  time. 
According  to  petitioners,  since 
respondents  did  not  provide 
information  regarding  any  other  forms 
of  assistance  provided  by  the  GOS  to 
ENSIDESA,  the  Department  should  use 
BLA  in  calculating  the  benefits  to 
ENSIDESA. 

Respondents  argue  that  the  2,500 
million  peseta  loan  from  Banco  Exterior 
de  Espana  in  1991  had  terms  identical 
to  eight  other  commercial  loans  issued 
by  private  banks.  As  a  result  the 
bepartment  should  not  find  that  the 
loan  conveyed  a  countervailable  benefit. 

DOC  Position:  Because  there  is  no 
allegation  from  petitioners  nor  evidence 
on  the  record  that  this  loan  was 
provided  at  the  direction  of  the 
government  or  with  funds  provided  by 
the  government  as  required  in  section 
355.44(b)(9)  of  the  Proposed 
Regulations,  we  are  not  countervailing 
this  loan.  In  addition,  we  declined  to 
investigate  these  types  of  loans  prior  to 
the  preliminary  determinations  for  the 
same  reason. 

Comment  9:  With  respect  to  the  July 
13. 1979  BQ  loan  for  3,250  million 
pesetas  provided  under  Law  60/78, 
petitioners  argue  that  the  apparent  grace 
period  on  the  payment  of  interest 
should  be  factored  into  the  calculation 
of  the  countervailable  benefit. 

DOC  Position:  As  stated  in  the  GOS. 
ENSIDESA,  and  commercial  bank 
verification  reports,  there  were  no  grace 
periods  for  repayment  of  interest  on  any 
loans  provided  to  ENSIESSA;  i.e.. 
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interest  accrued  consistently  on  the 
outstanding  balance  of  all  loans.  The 
"apparent  grace  period"  referred  to  by 
petitioners  is  a  typographical  error  in 
that  portion  of  the  response. 

Comment  10:  With  regard  to  the  BQ 
Exceptional  Credits  given  to  ENSIDESA 
under  Ri).  878/81.  petitioners  assert 
that,  despite  the  fact  that  this  loan  was 
discovered  at  verification  to  have  had 
variable  rates  after  1986,  the  same 
benchmari:  should  be  used  throughout 
the  life  of  the  loan  to  determine 
ENSIDESA’s  benefit  Since  the 
Department’s  preferred  benchmark  for  a 
government  variable  rate  loan  is  not  on 
&e  record,  the  Department  should  use 
the  highest  long-term  fixed  interest  rate 
available. 

DOC  Position:  We  agree  with 
petitioners.  According  to  section 
355.44(b)(5)  of  the  Proposed 
Regulations,  the  preferred  alternative,  if 
a  maximum  long-term  variable  rate  is 
not  available,  is  a  maximum  long-term 
fixed  rate. 

Comment  11:  Petitioners  argue  that, 
because  the  Department  was  not  able  to 
verify  the  amoimts  of  grants  provided  to 
decrease  financial  charges  for  1982  and 
1983,  the  Department  should  not  accept 
the  amounts  reported  by  ENSIDESA  in 
its  questionnaire  response.  Petitioners 
argue  that  the  Department  should 
countervail  the  amounts  indicated  by 
petitioners  in  their  petition  for  these 
years. 

DOC  Position:  We  disagree  with 
petitioners.  We  verified  that 
respondents  accurately  reported  the 
amounts  they  received  in  grants  to 
decrease  financial  charges  and  to 
compensate  for  losses.  We  are  not 
required  to  verify  every  fact  or  number 
submitted  in  the  questionnaire 
responses.  Merely  because  we  chose  not 
to  examine  backup  documentation  for 
these  years,  there  is  no  reason  to  believe 
that  these  amotmts  were  not  provided  in 
the  same  manner  as  those  figures  where 
backxip  documentation  was  checked.  To 
the  contrary,  the  piupose  of  verification 
is  not  to  examine  sovuce  documentation 
for  each  piece  of  information  provided, 
but  rather  to  confirm  the  completeness 
and  reliability  of  the  response  by  testing 
the  accuracy  of  a  sampling  if 
information. 

Comment  12:  With  respect  to  the 
deferral  of  social  security  and  other  tax 
obligations,  petitioners  argue  that 
ENSIDESA  enjoys  the  general  benefits  of 
having  receiv^  a  deferral  without 
having  to  pay.  Petitioners  also  argue  that 
since  the  Department  treated  this 
deferral  as  interest-free  long-term  loans 
in  its  preliminary  determinations,  the 
Department  should  continue  to  rely 
upon  the  interest  rate  benchmark  used 


in  the  preliminary  determinations  to 
calculate  the  countervailable  benefit. 
Petitioners  assert  that  there  is  no 
verified  information  on  the  record 
supporting  the  use  of  10  percent  as  the 
benchmark  for  a  loan  agreed  upon  in 
1988.  Petitioners  state  that  Treasiuy 
Debt  should  be  treated  in  the  same 
manner. 

Respondents  argue  that  the 
Department’s  verification  established 
that  the  Spanish  Social  Security 
Administration  cannot  charge  interest 
on  unpaid  debt  until  a  deferral  is 
requested.  Therefore,  according  to 
respondents,  the  1987  Delegated 
Commission  did  not  give  ENSIDESA 
preferential  treatment  because  interest 
payments  on  unpaid  obligations  do  not 
have  to  be  paid  by  comp^es  that  have 
not  requested  a  deferral. 

In  addition,  respondents  argue  that  if 
a  subsidy  is  determined  to  exist,  the 
Department  should  tise  a  benchmark 
interest  rate  of  10  percent  to  calculate 
the  benefit  under  &is  program  since  a 
10  percent  penalty  is  applied  when  a 
deferral  is  requested.  Respondents  assert 
that  the  deferral  system  is  not  the  same 
as  providing  a  loan  to  a  company.  These 
are  taxes  due  from  ENSIDESA;  they  are 
not  loans  provided  to  ENSIDESA. 

DOC  Position:  We  agree  with 
petitioners  insofar  as  we  determine  that 
ENSIDESA  benefitted  from  not  having 
to  pay  interest  on  its  deferred  taxes. 
While  it  may  be  true  that  other 
companies,  which  did  not  request  a 
deferral,  are  not  charged  interest,  such 
companies  would  eventually  be  subject 
to  liquidation  in  order  to  collect  the 
rmpaid  debts  (see,  pages  20  and  22  of 
the  Government  Verification  Report). 

On  the  other  hand.  ENSIDESA 
requested  a  deferral  (so  as  to  avoid 
possible  liquidation)  and  was  then 
relieved  of  the  interest  penalty  applied 
to  all  other  companies  in  similar 
situations. 

However,  we  agree  with  respondents 
regarding  the  benchmark  interest 
penalty  that  should  be  used  to  calculate 
the  benefit  received  by  ENSIDESA. 
Instead  of  calculating  the  benefit  using 
our  standard  long-term  loan 
methodology,  as  we  did  in  the 
preliminary  determinations,  we  now 
determine  that  it  is  appropriate  to  apply 
the  10  percent  penalty  as  this  measures 
what  ENSIDESA  would  otherwise  have 
to  pay  in  conjunction  with  a  tax 
deferral.  As  we  are  only  concerned  with 
1991  and  are  uncertain  as  to  when 
ENSIDESA  will  pay  ofi  its  debt,  we  have 
applied  the  10  percent  penalty  in  1991 
to  derive  the  countervailable  benefit  for 
the  POI.  This  is  the  manner  in  which 
the  social  security  authority  calculates 


interest  for  all  companies  in  similar 
circumstances. 

Comment  13:  Petitioners  argue  that 
the  Department  should  continue  to  use 
the  uncreditworthy  discount  rate  for 
allocating  grants  and  equity  infusions 
over  time.  They  argue  that  the 
Department  has  utilized  and  recognized 
risk  meastirement  in  its  analysis  of  a 
firm’s  weighted  average  cost  of  capital, 
whether  equity-  or  debt-based,  since 
1984.  Petitioners  assert  that  the 
underlying  premise  regarding 
opporttmity  costs  remain  valid,  see. 

Final  Affirmative  Countervailing  Duty 
Determination:  Ck)ld-Rolled  Carbon 
Steel  Flat  Products  from  Argentina,  49 
FR  18006, 18017  (April  26, 1984). 

Respondents  argue  that  the 
Department  was  incorrect  in  using  the 
uncreditworthy  discount  rate  to  allocate 
the  benefits  from  grants  and  equity 
infusions  over  time.  They  argue  that 
under  section  355.48(b)(2)  of  the 
Proposed  Regulations,  the  preferred 
discoimt  rate  in  the  calculation  of  grants 
and  appropriate  equity  infusions  when 
the  company’s  cost  of  debt  is 
unavailable,  is  the  "average  cost  of  long¬ 
term  debt  in  the  coimtry  in  question.” 
Respondents  contend  that  there  is  no 
provision  in  this  section  for  a  risk 
premium.  The  risk  premium,  according 
to  respondents,  is  provided  for  in 
section  355.44^)(6)(iv)  of  the  Proposed 
Regulations,  but  only  applies  to 
constructing  a  benchmark  rate  for 
determining  the  benefits  from  a  long¬ 
term  government  loan.  Respondents 
argue  that  in  its  final  determinations, 
the  Department  should  use  the  average 
cost  of  long-term  fixed  rate  debt  as  the 
discount  rate  in  allocating  the  benefits 
conveyed  by  grants  and  equity  infusions 
over  time  as  provided  for  in  section 
355.49(b)(2)(ii)  of  the  Proposed 
Regulations. 

DOC  Position:  We  have  continued  to 
use  an  “imcreditworthy”  discoimt  rate 
to  allocate  benefits  received  in  years 
when  the  company  was  foimd 
uncreditworthy.  Although  respondents 
are  correct  that  our  Proposed 
Regulations  do  not  provide  for 
uncreditworthy  discount  rates,  we 
believe  that  their  use  is  consistent  with 
our  methodology. 

In  allocating  benefits  over  time,  we 
attempt  to  create  a  stream  of  benefits  in 
such  a  way  that  the  company  in 
question  would  be  indifferent  between: 
(1)  Receiving  the  benefit  in  a  lump  sum, 
and  (2)  receiving  a  series  of  payments 
over  the  allocation  period.  The  use  of  a 
company-specific  discount  rate  is  what 
guarantees  that  we  will  achieve 
indifierence.  This  is  because  a 
company-specific  rate  reflects  the 
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company’s  own  time  preference  for 
money. 

Because  company-specific  rates 
should  be  used  to  dlocate  benefits  over 
time,  it  would  be  incorrect  to  rely  on  a 
creditworthy  discoimt  rate  (as  the 
Proposed  Regulations  would  have  us 
do)  for  a  company  which  has  been 
foimd  to  be  uncr^itworthy.  If  we  did 
so,  we  would  be  understathig  the  benefit 
stream  that  would  make  the  recipient 
indifferent  between  current  and  futiue 
values. 

Comment  14:  Respondents  argue  that 
since  20,095,952,000  pesetas  of  the  1984 
23,450,000,000  peseta  grant  for 
compensating  losses  was  converted  into 
share  capital  in  1984  and  the  rest 
remained  as  1983  INI  Special  Finance, 
the  Department  can  calculate  the  benefit 
as  either  (1)  the  total  amount  given  for 
compensating  losses  or  (2)  separately  as 
1983  INI  Special  Finance  and  as  a 
portion  of  the  1984  equity  infusion.  To 
do  otherwise  would  he  to  double-count 
the  subsidy  in  question. 

In  addition,  respondents  argue  that 
ENSIDESA’s  total  sales  figure  should  be 
increased  by  4,062  million  pesetas  to 
account  for  residuab  (i.e.,  scrap  metal). 

DOC  Position:  We  agree  with 
respondenb  on  both  poinb.  Therefore, 
we  have  included  the  23,450,000,000 
peseta  grant  in  our  calcubtion  of 
benefib  with  respect  to  INI  Special 
Finance  and  not  as  a  grant  to  decrease 
financial  charges  or  to  compensate  for 
losses.  In  addition,  we  increased 
ENSIDESA’s  denominator  to  account  for 
residuab. 

Comment  15:  Petitioners  argue  that 
the  Department  should  reject 
ENSIDESA’s  request  that  the  ECSC 
Article  54  loans  be  tied  to  specific 
projecb.  Instead,  the  Department  should 
coimtervail  the  foil  benefit  of  the  loan 
in  accordance  vtdth  the  approach  it  took 
in  the  preliminary  determinations. 

DOC  Position:  We  agree  with 
petitioners.  None  of  the  information 
supplied  in  the  response  with  respect  to 
whether  Article  54  loans  could  be  tied 
to  specific  projecb  could  be  verified  by 
the  Department.  Furthermore, 
respondenb  have  not  offered  any 
additional  explanation  as  to  why  we 
should  tie  these  loans  to  particular 
projecb. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act.  we  verified  the  information 
used  in  maldng  our  final 
determinations.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  examining  relevant  accounting 
records,  and  examining  original  smuce 
documenb.  Our  verification  resulb  are 


outlined  in  detail  in  the  public  versions 
of  the  verification  reporb,  which  are  on 
file  in  the  Central  Rrcords  Unit  (Room 
B-099  of  the  Main  Commerce 
Bmlding)." 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liqmdation  of  all  entries  of 
certain  steel  producb  from  Spain  which 
were  entered,  or  withdrawn  fit>m 
warehouse,  for  consumption  on  or  after 
December  7, 1992,  the  date  of 
publication  of  oiir  preliminary 
determinations  in  foe  Federal  Register. 
These  final  countervailing  duty  • 
determinations  were  aligned  with  foe 
final  antidiimping  duty  determinations 
on  certain  steel  producb  from  various 
coimtries,  pursuant  to  section  606  of  foe 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  foe  Act). 

Under  article  5,  paragraph  3  of  foe 
GATT  Subsidies  C^e,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
determinations  of  subsidization  and 
injiuy.  Therefore,  we  instructed  foe  U.S. 
Customs  Service  to  discontinue  foe 
suspension  of  liquidation  on  foe  subject 
merchandise  entered  on  or  after  April  6. 
1993,  but  to  continue  foe  suspension  of 
liqmdation  for  all  entries,  or 
withdrawals  from  warehouse,  for 
consumption  of  foe  subject  merchandise 
entered  between  December  7, 1992,  and 
April  6, 1993.  We  will  reinsbte 
suspension  of  liquidation  imder  section 
703(d)  of  foe  Act,  if  foe  International 
Trade  Commission  (FTC)  issues  a  final 
affirmative  injury  determination,  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  foe  amounts  indicated 
below. 

Certain  cold-rolled  carbon  steel  flat  products 

Country-wide  Ad  Valorem  Rate — 36.86 
Percent 

Certain  cut-to-length  carbon  steel  plate 

Country-wide  Ad  Valorem  Rate — 36.86 
Percent 

JTC  Notification 

In  accordance  with  section  705(d)  of 
foe  Act,  we  will  notify  foe  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  foe  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  foe  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  foe  FFC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  tmder  an  administrative 
protective  order,  without  foe  written 
consent  of  foe  Deputy  Assistant 


Secretary  for  Investigations,  Import 
Administration. 

If  foe  FFC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  foe  suspension  of  liqxiidation  will  be 
refunded  or  cancelled.  If,  however,  foe 
FFC  determines  that  such  injury  does 
exist,  we  will  issue  a  coimtervailing 
duty  order,  directing  Customs  officers  to 
assess  cotmtervailing  duties  on  entries 
of  certain  steel  producb  from  Spain. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  foe  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  foe 
return  or  destruction  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  foe 
APO. 

These  determinations  are  published 
pursuant  to  Section  705(d)  of  foe  Act 
(19  U.S.C  1671d(d)  and  19  CFR 
35i20(a)(4)). 

Dated;  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-15638  Filed  7-9-93;  8:45  am] 
nUJNQ  CODE  3S1(M)S-F 


[&>401-804] 

Rnal  Affirmative  Countervaiiing  Duty 
Determinations:  Certain  Steel  Products 
From  Sweden 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  (Commerce 
EFFECTIVE  DATE:  July  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annika  L  O’Hara  or  Stephanie  L  Hager, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14fo  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230: 
telephone  (202)  482-4198  or  482-5055, 
respectively. 

Final  Determinations 

The  Department  determines  that 
benefib  which  constitute  subsidies 
within  foe  meaning  of  section  701  of  foe 
T6iriff  Act  of  1930,  as  amended  (foe  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Sweden  of 
certain  steel  producb. 

For  information  on  foe  estimated  net 
subsidy,  please  see  foe  Suspension  of 
Liquidation  section  of  this  notice. 
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Case  History 

Since  the  publication  of  the 
preliminary  determinations  in  the 
Federal  R^er.  57  FR  57793 
(December  7, 1992),  the  following 
events  have  occurred. 

On  December  9, 1992  and  January  21, 
1993,  we  issued  supplemental 
questionnaires  to  the  Government  of 
Sweden  (GOS)  and  SSAB  Svenskt  St&l 
Aktiebol^  (SSAB),  the  only  producer  of 
the  products  covered  by  these 
investigations.  On  January  5  and 
January  29, 1993,  we  received  responses 
to  our  questionnaires. 

We  conducted  verification  between 
February  1  and  5, 1993.  On  March  8, 
1993,  we  published  in  the  Federal 
Register  a  notice  postponing  the  final 
determinatirms  in  these  investigations 
in  accordance  with  the  postponement  of 
the  final  determinations  in  the 
companion  antidumping  duty 
investigations  (58  FR  12935).  On  April 

6. 1993,  we  terminated  the  suspension 
of  licmidation  of  all  entries  of  the  subject 
merwandise  entered,  or  withdrawn  for 
consumption,  on  or  after  that  date  (see 
the  Suspension  of  Liquidation  section, 
below). 

The  parties  submitted  case  and 
rebuttal  briefe  on  April  2  and  7, 1993, 
respectively.  A  public  hearing  was  held 
on  April  9, 1993.  Briefs  and  rebuttal 
briefs  on  the  general  issues  in  these 
Investigations  were  submitted  by  the 
parties  on  April  28  and  May  3, 1993, 
respectively.  A  public  hearing  on 
general  issues  was  held  on  May  5  and 

6. 1993. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  two  separate  “classes  or 
kinds”  of  merchandise:  certain 
corrosion-resistant  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  (see  the  Scope 
Appendix  to  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria, 
which  is  published  concurrently  with 
this  Federal  Register  notice). 

Injury  Test 

Because  Sweden  is  a  “country  under 
the  Agreement”  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
Internationa  Trade  Commission  (TTC)  is 
required  to  determine  whether  imports 
of  certain  steel  products  from  Sweden 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  August  21, 
1992,  the  rrC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
industries  in  the  United  States  are  being 
materially  injured  or  threatened  with 


material  injury  by  reason  of  imports 
from  Sweden  of  the  subject  merchandise 
(57  FR  38064). 

General  Issues 

Several  issues  raised  by  interested 
parties  in  these  investigations  and  in 
other  countervailing  duty  investigations 
of  certain  steel  products  from  various 
countries  were  not  case-specific  but 
rather  general  in  nature.  These 
included: 

•  Allocation  issues; 

•  Denominator  issues; 

•  Equity  issues; 

•  Piepension  program  issues; 

•  Privatization  issues;  and 

•  Restructuring  issues. 

The  comments  submitted  by  the 
interested  parties  concerning  these 
issues,  in  Imth  the  general  issues  case 
and  rebuttal  briefs  as  well  as  the 
country-specific  briefs,  and  the 
Department’s  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  is  attached  to  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Pr^ucts 
from  Austria  which  is  published 
concurrently  with  this  notice. 

Analysis  of  Programs 

Based  on  our  analysis  of  the  petition, 
the  responses  to  our  questionnaires, 
verification,  and  comments  by  the 
interested  ptirties,  we  determine  the 
following: 

Period  of  Investigation 

For  purposes  of  these  final 
determinations,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POI))  is  calendar  year 
1991,  which  corresponds  to  SSAB’s 
fiscal  year. 

Equityworthiness 

Petitioners  have  alleged  that  SSAB 
was  unequityworthy  in  the  years  the 
company  received  equity  infusions  from 
the  GOS  (i.e.,  1978  and  1981)  and  that 
the  equity  infusions,  therefore,  6ue 
inconsistent  with  commercial 
considerations.  In  Final  Affirmative 
Countervailing  Duty  Determination: 
Carbon  Steel  ^m  Sweden,  50  FR  33375 
(August  19, 1985)  (the  investigation  of 
Carlin  Steel  from  Sweden),  we 
determined  that  SSAB  was 
unequityworthy  in  1978  and  1981.  The 
respondeiit  has  not  contested  this 
determination  and  has  not  submitted 
any  information  on  the  record  of  these 
investigations  which  would  lead  us  to 
reconsider  our  previous 
rmequityworthiness  determination. 
Therefore,  we  determine  that  SSAB  was 
uneqmtyworthy  in  1978  and  1981. 


Discount  Rates 

Unless  otherwise  noted,  we  have 
used,  as  the  discount  rate  for  allocating 
benefits  over  time,  SSAB’s  company- 
specific  interest  rate  on  fixed-rate  long¬ 
term  loans. 

Denominator 

All  subsidies  received  by  SSAB  were 
domestic  subsidies.  We  have,  therefore, 
used  SSAB’s  total  sales  as  the 
denominator  when  calculating  the  ad 
valorem  rate  for  each  program  except  for 
the  NJA  grant  and  the  outstanding 
reconstruction  loans.  Because  these  two 
programs  are  directly  related  to 
productive  activities,  we  subtracted  the 
value  of  services  sold  fi'om  SSAB’s  total 
sales  when  calculating  the  ad  valorem 
benefit  from  these  programs.  This  is 
consistent  with  the  methodology 
outlined  in  the  Denominator  section  of 
the  General  Issues  Appendix. 

Privatization 

SSAB  was  partially  privatized  on  two 
occasions.  The  first  partial  privatization 
took  place  in  1987  when  the  GOS, 
which  by  then  had  become  the  sole 
owner  of  SSAB,  sold  one-third  of  its 
shares  in  the  company  to  a  consortium 
of  six  institutional  investors.  A  second 
partial  privatization  followed  in  1989 
when  the  GOS  and  the  institutional 
investors  sold  part  of  their 
shareholdings  in  a  public  offer.  Shortly 
afterwards,  SSAB’s  shares  were 
introduced  on  the  stock  exchange.  In  the 
POI,  the  GOS  owned  47.8  percent  of  the 
share  capital,  but  due  to  a  difference  in 
voting  power  between  djfierent  classes 
of  shares.  60.4  percent  of  the  votes  were 
under  government  control. 

In  these  final  determinations,  we  have 
decided  that  a  portion  of  the  price  paid 
for  a  formerly  government-owned 
company  represents  partial  repayment 
of  prior  subsidies.  We  calculated  the 
portion  of  the  purchase  price 
attributable  to  repayment  of  prior 
subsidies.  We  then  reduced  the  benefit 
streams  for  each  program  by  the  ratio  of 
the  repayment  amount  to  the  net  present 
value  of  all  remaining  benefits  at  the 
time  of  privatization.  A  further 
explanation  of  the  Department’s 
determination  on  privatization  and 
these  calculations  can  be  found  in  the 
Privatization  section  of  the  General 
Issues  Appendix.  ’The  subsidies 
allocated  to  the  POI  for  SSAB  reflect 
(where  appropriate)  the  application  of 
the  privatization  methodology. 

Spin-offs 

In  these  final  determinations,  we  have 
also  decided  that  a  portion  of  the  price 
paid  when  a  “productive  unit”  is  sold 
is  allocable  to  the  value  of  subsidies 
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received  in  prior  years  by  the  seller  of 
the  "productive  unit."  The  subsidies 
allocated  to  the  POI  have  been  reduced 
(where  appropriate)  as  described  above, 
but  adjusted  by  the  asset  value  of  the 
“productive  unit."  For  a  further 
explanation  of  the  Department’s 
determination  regarding  “spin-offs"  and 
these  calculations,  see  the  ^structuring 
section  of  the  General  Issues  Appendix. 
The  subsidies  allocated  to  the  POI  for 
SSAB  reflect  (where  appropriate)  the 
application  of  the  spin-off  methodology. 

Calculation  of  Country-Wide  Rate 

In  determining  the  benefits  received 
imder  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  the  ad  valorem  benefit  for 
each  program  received  by  SSAB  and, 
where  appropriate,  reduced  the  benefit 
to  take  into  account  spin-offs  and  the 
two  partial  privatizations,  as  described 
above.  The  benefits  for  all  programs 
were  then  summed  to  arrive  at  SSAB's 
total  subsidy  rate,  which,  because  SSAB 
is  the  only  respondent  company  in  these 
investigations,  equals  the  country-wide 
rate.  In  this  case,  this  subsidy  rate  is  the 
same  for  both  classes  or  kinds  of 
merchandise. 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Sweden  of  certain  steel 
products  under  the  following  programs: 

1.  Equity  Infusions 

SSAB  was  formed  in  1978  as  a  joint 
venture  between  two  private  companies. 
Granges  AB  (Grwges)  and  Stora 
Kopparbergs  Bergslags  AB  (Stora);  a 
state-owned  steel  company,  Nonbottens 
J^verk  (NJA);  and  the  Swedish 
government.  At  SSAB’s  formation. 
Granges,  Stora  and  NJA  each 
contributed  700  million  Swedish  Kronor 
(MSEK)  in  physical  assets  to  the  joint 
venture,  while  the  GOS  contributed  the 
same  amount  in  cash. 

Before  the  formation  of  the  joint 
venture,  outside  appraisers  evaluated 
the  assets  of  Granges,  Stora,  and  NJA 
and  concluded  that  they  were  of 
approximately  equal  value.  After 
negotiations  between  the  parties,  the 
value  of  their  respective  assets  was  set 
at  700  MSEK.  In  return  for  their 
contributions.  Granges  and  Stora  each 
received  25  percent  of  the  shares  in 
SSAB  with  corresponding  voting  rights. 
The  GOS  received  50  percent  of  the 
shares  in  return  for  a  total  equity 
infusion  of  1,400  MSEK  (i.e.,  700  MSEK 
in  cash  and  700  MSEK  in  NJA  assets). 


In  1981,  the  GOS  provided  SSAB  with 
575  MSEK  in  cash  and  converted  550 
MSEK  worth  of  structural  loans  into 
equity.  In  return  for  this  total  equity 
infusion  of  1,125  MSEK,  the  GOS 
received  75  percent  of  a  new  share 
issue. 

Also  in  1981,  Granges  paid  375  MSEK 
in  cash  in  return  for  &e  remaining  25 
percent  of  the  new  share  issue. 

However,  in  order  to  induce  Granges  to 
participate  in  the  new  issue,  the  GOS 
agreed  to  purchase  all  Granges’  shares  in 
SSAB  for  875  MSEK  in  1991. 

Because  of  this  arrangement,  we 
determined  in  Certain  Carbon  Steel 
Products  from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  54  FR  31714  (August  1, 1989) 
(the  1985  review  of  Carbon  Steel  from 
Sweden)  that  the  375  MSEK  paid  by 
Granges  was  an  equity  infusion 
provided  indirectly  by  the  GOS  (through 
Granges)  specifically  to  SSAB. 

'Therefore,  we  added  the  375  MSEK  to 
the  1,125  MSEK  provided  directly  to 
SSAB  in  1981.  We  thus  arrived  at  1,500 
MSEK  as  the  total  amoimt  of  equity 
infusions  received  by  SSAB  in  1981. 

Since  the  equity  infusions  were 
provided  only  to  SSAB.  we  determine 
the  benefit  to  be  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  Therefore,  the 
equity  infusions  are  countervailable  to 
the  extent  they  were  provided  on  terms 
inconsistent  with  commercial 
considerations. 

As  stated  above,  we  determine  that 
SSAB  was  unequityworthy  in  both  1978 
and  1981. 1110  equity  infusions  received 
in  those  years  are,  therefore, 
countervailable. 

In  accordance  with  the  Equity  section 
of  the  General  Issues  Appendix,  we 
treated  the  equity  infusions  as  grants. 
We  calculated  the  benefit  using  our 
grant  methodology,  which  is  described 
in  the  Allocation  section  of  the  General 
Issues  Appendix.  On  this  basis,  we 
determine  the  estimated  net  subsidy 
from  these  equity  infusions  during  the 
POI  to  be  1.56  percent  ad  valorem  for 
all  manufacturers,  producers,  and 
exporters  in  Sweden  of  the  subject 
merchandise. 

2.  The  NJA  Grant 

In  connection  with  the  formation  of 
SSAB  in  1978,  the  GOS  provided  NJA 
with  a  grant  of  530  MSEK,  which  we 
determined  in  the  investigation  of 
Carbon  Steel  from  Sweden  to  be 
compensation  to  NJA  for  having  sold  its 
assets  to  SSAB  below  value.  We  arrived 
at  this  determination  because  the  value 
of  NJA’s  assets  was  higher  than  their 
negotiated  price  of  700  MSEK  and.  also, 
bemuse  the  transfer  was  conditioned 


upon  NJA  receiving  an  extra 
contribution  frtim  the  GOS.  We 
determined  that  the  GOS  assumed  the 
cost  of  acquiring  the  assets  on  behdf  of 
SSAB  and  that  the  GOS’s  payment  to 
NJA,  therefore,  conferred  a 
countervailable  benefit  upon  SSAB.  *1118 
U.S.  Court  of  International  Trade  (GIT) 
later  upheld  the  Department’s  decision 
to  countervail  the  payment  to  NJA  as  a 
grant  to  SSAB  (see  SSAB  Svenskt  Staal 
AB  V.  United  States,  764  F.  Supp.  650, 
656-57  (Crr  1991)). 

Nothing  on  the  record  of  these 
investigations  would  lead  us  to  change 
our  earlier  determination.  Because  the 
GOS  paid  NJA  for  a  portion  of  the  value 
of  NJA’s  assets  transferred  to  SSAB,  we 
determine  that  SSAB  indirectly  received 
a  grant  in  the  amount  of  530  MSEK. 

Since  this  assistance  was  provided  only 
to  SSAB,  we  determine  the  benefit  to  be 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  The  l^A  grant  is.  therefore, 
countervailable.  We  calculated  the 
benefit  using  the  grant  methodology 
outlined  in  the  Allocation  section  of  the 
General  Issues  Appendix.  On  this  basis, 
we  determine  the  estimated  net  subsidy 
of  the  NJA  grant  during  the  POI  to  be 
0.24  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

3.  'TGOJ  Railway  Grant 

The  book  value  of  the  assets  that 
Granges  contributed  at  SSAB’s 
formation  in  1978  also  exceeded  the 
assets’  negotiated  value  of  700  MSEK. 
Because  the  resulting  book  loss  would 
have  brought  Granges  to  near 
bankruptcy,  it  was  decided  that 
Granges’  TGOJ  railway  was  to  be 
transferred  to  SSAB  in  a  separate 
transaction.  As  payment  for  TGOJ, 
Grmiges  received  343.3  MSEK  from  the 
GOS.  The  payment  was  effectuated 
through  a  promissory  note  issued  by  the 
GOS  to  SSAB,  which  turned  it  over  to 
Granges  so  that  all  payments  were  made 
directly  from  the  GOS  to  Granges. 

In  Carbon  Steel  from  Sweden,  we 
determined  that  the  GOS’s  payment  to 
Granges  conferred  a  coimtervailable 
benefit  on  SSAB  because  it  relieved 
SSAB  of  a  debt  that  the  company 
otherwise  would  have  incurred.  Nothing 
on  the  record  of  these  investigations 
would  lead  us  to  change  our  earlier 
determination. 

Since  the  TGOJ  grant  was  provided 
only  to  SSAB,  we  determine  the  benefit 
to  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  'The  TGOJ  grant  is,  therefore, 
countervailable.  We  calculated  the 
benefit  using  the  grant  methodology 
outlined  in  the  Allocation  section  of  the 
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General  Issues  Appendix.  On  this  basis, 
we  determine  the  estimated  net  subsidy 
of  the  TGOJ  grant  during  the  POI  to  be 
0.18  percent  ad  valorem  for  all 
manufocturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

4.  Structural  Loans 

SSAB  has  received  three  25-year 
structural  loans  from  the  GOS  for 
investment  purposes.  The  loans  were 
disbursed  to  SSAB  in  installments 
between  1978  and  1983.  One  loan  was 
partially  converted  to  equity  in  1981 
(see  section  A.I.  above).  However, 
portions  of  all  three  loans  were 
outstanding  in  the  POI. 

All  three  structural  loans  were 
interest-free  for  three  years  after 
disbursement.  Thereafter,  one  loan 
incurred  interest  at  a  fixed  rate  of  five 
percent  per  annum  while  the  other  two 
loans  incurred  interest  at  a  rate  which 
is  recalculated  every  five  years. 

Pursuant  to  the  loan  terms,  the  variable 
interest  rate  on  these  two  loans  is  set  as 
the  rate  of  long-term  government  bonds 
plus  a  margin  of  0.25  percent.  For  all 
structural  loans,  no  principal  payments 
are  made  in  the  first  five  years  of  the 
loan.  Thereafter,  the  principal  is  repaid 
in  20  equal  installments. 

Because  the  structural  loans  were 
provided  specifically  to  SSAB,  we 
determine  the  benefit  to  be  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Therefore, 
the  structural  loans  are  countervailable 
to  the  extent  they  were  provided  on 
terms  inconsistent  with  commercial 
considerations.  Comparing  the  interest 
rates  charged  on  the  structural  loans  to 
SSAB’s  company-specific  longterm 
benchmark  interest  rates,  we  found  that 
all  three  loans  were  provided  at  interest 
rates  below  our  benchmaric  Therefore, 
we  determine  that  all  three  structural 
loans  are  countervailable. 

To  calculate  the  benefit  from  the 
fixed-rate  structural  loan,  we  employed 
our  normal  long-term  loan  meth^ology 
as  described  in  section  355.49(c)(1)  of 
the  Department’s  Proposed  Reflations. 
(See  Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31, 
1989)  (Proposed  Regulations).) 

To  calculate  the  benefits  from  the 
variable-rate  loans,  we  used  our 
variable-rate  long-term  loan 
methodology  as  described  in  section 
355.49(d)(1)  of  our  Proposed 
Regulations.  Thus,  we  first  calculated 
the  diffarence  between  what  SSAB  paid 
in  interest  on  these  loans  during  the  POI 
and  what  SSAB  would  have  paid  during 
the  POL  had  the  loans  been  provided  on 
normal  commercial  terms.  We  then 


divided  the  resulting  difference  by 
SSAB’s  total  sales  in  the  POI. 

On  this  basis,  we  determine  the 
estimated  net  subsidy  of  both  fixed-rate 
and  variable-rate  structural  loans  during 
the  POI  to  be  0.37  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Sweden  of  the  subject 
merchandise. 

5.  Reconstruction  Loans 
SSAB  has  received  several  long-term 
reconstruction  loans  from  the  GOS  for 
loss  coverage,  investment,  and 
employment  promotion  purposes.  The 
loans  were  interest-frae  for  mree  years 
after  disbursement,  after  which  a  fixed 
interest  is  charged.  Pursuant  to  the  loan 
terms,  half  of  the  principal  may  be 
written  off  two  years  after  disbursement 
of  the  loan.  The  loan  terms  also 
stipulate  that  the  remaining  principal 
and  all  accrued,  unpaid  interest  may  be 
forgiven  nine  years  after  disbursement. 
However,  according  to  the  loan  terms, 
SSAB  must  make  repayments  on  the 
loans  in  those  years  the  company 
declares  a  dividend. 

a.  Outstanding  reconstruction  loans. 
Only  two  of  SSAB’s  reconstruction 
loans  ^owed  outstanding  balances 
dining  the  POI  (the  others  had  been 
forgiven;  see  below).  Because  the  loans 
were  provided  specifically  to  SSAB,  we 
determine  the  benefit  to  be  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Therefore, 
the  outstanding  reconstruction  loans  are^ 
countervailable  to  the  extent  they  were 
provided  on  terms  inconsistent  with 
conunercial  considerations.  Comparing 
the  fixed  interest  rates  charged  on  these 
two  loans  (9.5  and  11.5  percent, 
respectively)  to  SSAB’s  company- 
specific  long-term  benchmark  interest 
rate,  we  found  that  both  loans  were 

Erovided  at  interest  rates  below  our 
anchmark.  Therefore,  we  determine 
that  both  outstanding  reconstruction 
loans  are  countervailable. 

Because  of  the  condition  linking 
repayment  of  the  reconstruction  loans  to 
dividends,  we  have  treated  the  loans  as 
contingent  liabilities  (see  the  Equity 
section  of  the  General  Issues  Appendix). 
Our  methodology  for  calculating  the 
benefit  of  these  loans  is  similar  to  the 
one  used  for  the  variable-rate  structural 
loans  described  in  section  A.4,  above, 
j.e.,  we  compared  the  difference 
between  what  SSAB  paid  in  interest  on 
these  loans  during  the  POI  with  what 
SSAB  would  have  paid  during  the  POI, 
had  the  loans  been  provided  on  normal 
commercial  terms.  We  divided  the 
resulting  difference  by  SSAB’s  total 
sales  in  the  POI,  reduced  by  the  value 
of  services  sold,  as  describe  above.  On 
this  basis,  we  determine  the  estimated 


net  subsidy  of  the  outstanding 
reconstruction  loans  to  be  0.02  percent 
ad  valorem  for  all  manufacturers, 
producers,  and  exporters  in  Sweden  of 
the  subje(^  merchandise. 

b.  Forgiven  reconstruction  loans. 
Pursuant  to  the  terms  of  the 
reconstruction  loans  described  above, 
the  GOS  wrote  off  large  portions  of 
principal  and  accrued  interest  on  these 
loans  between  1980  and  1990.  One 
reason  for  the  write-offs  was  that  some 
reconstruction  loans  were  used  to 
finance  employment  promotion  projects 
or  investments  which  created  new  jobs. 
Other  reconstruction  loans  were  us^  to 
cover  SSAB’s  operating  losses.  In  an 
agreement  between  the  GOS,  Granges, 
and  Stora  dating  from  the  time  of 
SSAB’s  formation,  the  GOS  promised  to 
cover  SSAB’s  losses  during  its  first  five 
years  of  operation.  By  writing  off 
reconstruction  loans  used  for  loss 
coverage,  the  government  was  meeting 
this  obligation. 

Because  the  reconstruction  loans  were 
provided  specifically  to  SSAB  and, 
therefore,  also  forgiven  specifically  for 
SSAB,  we  determine  the  benefit  to  be 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  We  treated  the  written-off 
reconstruction  loans  as  countervailable 
grants  received  in  the  years  the  loans 
were  forgiven  and  calculated  the  benefit 
using  our  grant  methodology  as 
described  in  the  Allocation  section  of 
the  General  Issues  Appendix. 

On  verification,  we  were  unable  to 
reconcile  the  amount  reported  in  the 
response  as  forgiven  in  1990  and  the 
amount  indicated  by  SSAB’s  audited 
1990  annual  report.  Therefore,  we  used 
the  higher  amount  as  recorded  in  the 
annu^  report.  At  the  same  time,  we 
excluded  from  our  benefit  calculation  a 
forgiven  reconstruction  loan  in  the 
amount  of  2.8  MSEK.  This  loan  was 
provided  for  employment  promotion 
projects  at  a  former  SSAB  subsidiary, 
Flexiform.  We  excluded  this  loan 
because  (1)  Flexiform  does  not  produce 
the  subject  merchandise,  and  (2)  we 
verified  that  SSAB  only  served  as 
conduit  for  the  loan  to  Flexiform. 

On  this  basis,  we  determine  the 
estimated  net  subsidy  of  the  forgiven 
reconstruction  loans  during  the  POI  to 
be  1.90  percent  ad  valorem  for  all 
manufacturers  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

6.  Outstanding  Research  and 
Development  (R&D)  Loans 
The  Swedish  National  Board  for 
Industrial  and  Technical  Development 
(NUTEK)  provides  loans  to  Swe^sh 
industries  for  R&D  purposes.  The  loans 
accrue  interest  equal  to  the  official 
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discount  rate  plus  3.75  percent  from  the 
date  of  disbursement.  However,  no 
interest  or  principal  payments  are  due 
until  the  R&O  pro}ect8  are  finished, 
which  may  take  several  years.  The 
length  of  these  loans  is  thus  not 
predetermined,  but  once  a  research 
project  is  completed,  the  loans  must  be 
rep^d  within  five  years. 

However,  the  R&D  loans  may  be 
forgiven  if  the  companies  receiving 
them  decide  not  to  utilize  the  research 
results  for  commercial  purposes  and, 
therefore,  do  ncrt  claim  proprietary 
treatment  for  the  results  (see  section  B.2. 
below).  Forgiveness  is  contingent  upon 
public  dissemination  of  the  results  of 
the  research  financed  by  the  loan.  If,  on 
the  other  hand,  a  company  receiving  a 
loan  wishes  to  retain  tne  research 
results  for  commercial  use.  the  loan 
must  be  repaid  with  interest  and  the 
research  rrcults  become  proprietary  to 
the  company. 

One  type  of  R&D  loan  (industrial 
development  loans)  is  mostly  aimed  at 
“new”  industries  such  as  the 
biotechnical,  electronic,  and  medical 
industries.  Another  type  of  R&D  loan 
(energy  efficiency  loans)  is  directed 
towaras  big  energy  consumers.  The  GOS 
has  stated  that  both  types  of  loans  are 
available  to  all  industries,  but  it  has  not 
provided  any  information  showing  the 
de  facto  distribution  of  the  benefits. 

We  verified  that  in  the  POI,  SSAB  had 
several  outstanding  R&D  loans  received 
between  1985  and  1991.  Because  the 
research  projects  were  ongoing,  SSAB 
did  not  make  any  Interest  or  principal 
payments  on  these  loans  in  the  POI. 
However,  we  verified  that  interest  was 
accruing  on  all  of  SSAB’s  R&D  loans. 

As  discussed  further  in  section  B.2, 
below,  we  have  determined  that 
forgiven  R&D  loans  are  not 
countervailable.  With  respect  to  the 
outstanding  R&D  loans,  we  cannot 
determine  whether  SSAB  has  received  a 
countervailable  benefit  until  the 
research  is  completed.  This  is  because, 
imtil  then,  it  is  unknown  (1)  whether 
the  loans  will  have  been  forgiven  (in 
which  case  they  are  not 
countervailable),  and  (2)  whether  the 
accumulated  interest  on  the  loans  is 
lower  than  it  would  have  been  had  the 
loans  been  provided  on  normal 
commercial  terms. 

Therefore,  we  will  examine  any 
potential  benefits  from  the  R&D  loans  in 
future  administrative  reviews  of  this 
case.  If  the  R&D  loans  provide  a 
coimtervailable  benefit  to  SSAB,  it  will 
be  captured  once  SSAB  starts  repaying 
the  loans. 

On  this  basis,  we  determine  the 
estimated  net  subsidy  ficm  this  program 
during  the  POI  to  be  0.00  percent  ad 


valorem  for  all  manufacturers, 
producers,  and  exporters  in  Swedmi  of 
the  subject  merchmdise. 

7.  Special  Employment  Subsidies  for  the 
Stem  Industry 

Grants  under  this  program  have  been 
countervedled  in  the  investigation  and 
all  subsequent  administrative  review*  of 
Carbon  Steel  from  Sweden  imder  the 
name  "employment  promotitm  grants.” 

'  In  the  investigation  of  Carbon  Steel  ^m 
Sweden,  we  foimd  that  Government  Bill 
1976/77:95,  passed  by  the  Swedish 
Parliament  in  March  1977,  authorized 
grants  to  companies  recognized  as  being 
the  dominant  employers  in  a  particular 
community.  In  order  to  prevent  layoffi, 
these  grants  were  designed  to  cover  75 
percent  of  the  wages  and  salaries  of 
surplus  workers  who  underwent 
retraining  programs  and/or  performed 
work  at  tj^  company  unrelated  to 
normal  production  activities. 

These  benefits  were  available  to  all 
types  of  industries  throughout  Sweden 
imtil  June  1978.  However,  in  November 
1977,  the  Swedish  Parliament  passed 
Government  Bill  1977/78:59  which 
extended  the  benefits  for  an  additional 
year  specifically  for  the  steel  industry. 
Since  grants  pursuant  to  Bill  1977/78:59 
were  available  only  to  the  steel  industry 
from  July  1978  through  June  1979,  we 
determined  in  the  investigation  of 
Carbon  Steel  from  Sweden  that  these 
grants  were  countervailable. 

In  Certain  Carbon  Steel  Products 
From  Sweden;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  53  FR  35883  (September  15, 
1988)  (the  1985  review  of  Carbon  Steel 
horn  Sweden),  we  determined  that 
although  grants  under  Government  Bill 
1976/77:95  were  de  jure  available  to  all 
Swedish  industries,  the  GOS  had  not 
provided  any  information  showing  the 
de  facto  distribution  of  the  benefits. 
Therefore,  we  determined  that  the 
program  was  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries  and,  thus, 
countervailable.  Our  decision  regarding 
this  program  remained  unchang^  in 
the  final  determination  of  the  1985 
review  (54  FR  31714  (August  1, 1989)). 

We  have  not  found  any  information 
during  the  course  of  these  investigations 
that  would  cause  us  to  chanM  our 
earlier  determinations  regarding  this 
program.  In  addition  to  the  lack  of  the 
de  facto  distribution  of  the  grants 
discussed  above,  SSAB  has  not 
provided  any  information  on  its 
obligations  with  respect  to  these 
workers  and  whether  those  obligations 
were  relieved  through  these  grants. 
Therefore,  we  determine  that  the  special 
employment  subsidies  for  the  steel 


industry,  provided  for  in  the  two 
Govwnment  Bills  cited  above,  are 
countervailable. 

In  the  investigation  of  Carbon  Steel 
firom  Sweden,  we  determined  that  grants 
under  this  program  were  disbursed  from 
1977  through  June  1979.  In  these 
investigations,  SSAB  has  provided  a 
lump  sum  as  the  amount  received  under 
this  program  in  both  1978  and  1979,  but 
has  not  shown  how  much  it  received  in 
each  of  these  years.  (Because  SSAB  was 
not  created  until  1978,  this  is  the  first 
year  the  company  could  receive  these 
grants.)  Therefcoe,  as  a  reasonable 
estimate,  we  allocated  the  total  amount 
received  in  1978  and  1979  (49.6  MSEK) 
on  the  basis  of  information  provided  in 
the  grant  chart  attached  to  SSAB’s 
September  29, 1992  questionnaire 
response.  We  thus  allocated  17.3  MSEK 
to  1979,  which  is  the  total  amount  of 
employment  promotion  grants  received 
by  SSAB  in  that  year,  and  the 
remainder,  i.e.,  32.3  MSEK,  to  1978. 

We  calculated  the  benefit  firom  the 
grant  received  in  1978  using  our  grant 
methodology  described  in  tJto 
Allocation  section  of  the  General  Issues 
Appendix.  Because  the  1979  grant 
amounted  to  less  than  0.5  percent  of  the 
value  of  SSAB’s  total  sales  in  that  year, 
we  expensed  the  amount  received  in 
1979  in  the  year  of  receipt  in  accordance 
with  the  Allocation  section  of  the 
General  Issues  Appendix.  On  this  basis, 
we  determine  the  estimated  net  subsidy 
firom  this  program  during  the  POI  to  be 
0.01  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Sweden  of  the  subject  merchandise. 

8.  Grants  for  Temporary  Employment 
for  Public  Works 

These  grants,  which  in  the 
preliminary  determinations  were 
misnamed  "building  and  constructicHi 
grants,”  are  provided  by  the  GOS  to 
companies  and  government  agencies 
whi^  temporarily  hire  unemployed 
people  to  perform  different  types  of 
public  works,  (e.g.,  construction,  road 
building,  repairs).  SSAB  received  such 
grants  iMtween  1979  and  1988. 

The  GOS  has  argued  that  grants  under 
this  program  are  available  to  all 
Swedish  industries.  However,  because 
the  GOS  has  not  documented  which 
industries  received  benefits  under  this 
program,  we  determine  that  the  program 
is  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  'The  grants  for  temporary 
employment  for  public  works  are, 
therefore,  countervailable. 

We  calculated  the  benefit  of  the  grant 
received  in  1979  using  our  grant 
methodology  outlined  in  the  Allocation 
section  of  the  General  Issues  Appendix. 
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The  amounts  received  by  SSAB  iinder 
this  program  in  all  other  years  were  less 
than  0.5  percent  of  the  value  of  the 
company’s  total  sales  in  each  year. 
Therefore,  we  expensed  all  amounts 
received  ^m  1980  through  1988  in  the 
year  of  receipt  in  accordance  with  the 
Allocation  section  of  the  General  Issues 
Appendix.  On  this  basis,  we  determine 
the  estimated  net  subsidy  of  gitmts  for 
temporary  employment  for  pubLc  works 
during  the  POI  to  be  0.01  percent  ad 
valorem  for  all  manufactiuers, 
producers,  and  exporters  in  Sweden  of 
the  subject  merchandise. 

9.  Regional  Development  Grants 

Between  1979  and  1987,  SSAB 
received  regional  development  grants 
under  the  Norrbotten  Scheme  as  well  as 
location-of-industry  grants,  another 
regional  program.  The  purpose  of  the 
Norrbotten  &heme  is  to  promote 
industries  and  increase  employment  in 
the  province  of  Norrbotten  in  northern 
Sw^en.  Location-of-industry  grants  are 
provided  to  companies  in  certain 
regions  of  Sweden  which  undertake  job- 
creating  investments. 

These  grants  were  limited  to  certain 
regions  of  Sweden  and  are,  therefore, 
coimtervailable.  Because  the  amounts 
received  as  regional  development  grants 
were  less  than  0.5  percent  of  the  value 
of  SSAB’s  total  sales  in  every  year  the 
company  received  such  grants,  we 
expensed  all  amounts  received  in  the 
year  of  receipt  in  accordance  with  the 
Allocation  section  of  the  General  Issues 
Appendix.  On  this  basis,  we  determine 
the  estimated  net  subsidy  from  the 
regional  development  grants  during  the 
POI  to  be  0.00  percent  ad  valorem  for 
all  manufacturers,  producers,  and 
exporters  in  Sweden  of  the  subject 
merchandise. 

10.  Mining  Exploration  Grants 

Between  1983  and  1985,  SSAB 
received  grants  for  exploration  of  new 
mineral  deposits  in  its  Grangesberg 
mines.  These  grants  were  mistakenly 
classified  as  regional  development 
grants  in  the  preliminary 
determinations.  We  have  since  learned 
that  grants  under  this  program  were 
provided  specifically  to  mining 
companies,  regardless  of  geographic 
location. 

Because  these  grants  were  limited  to 
a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries,  they 
are  coimtervailable.  The  amounts 
received  under  this  program  were  less 
than  0.5  percent  of  the  value  of  SSAB’s 
total  sales  in  every  year  the  company 
received  the  grants.  Therefore,  we 
expensed  all  amoimts  received  in  the 
year  of  receipt  in  accordance  with  the 


Allocation  section  of  the  General  Issues 
Appendix.  On  this  basis,  we  determine 
the  estimated  net  subsidy  from  the 
mining  exploration  grants  during  the 
POI  to  be  0.00  percent  ad  valorem  for 
all  manufacturers,  producers,  and 
exporters  in  Sweden  of  the  subject 
merchandise. 

B.  Program  Determined  Not  To  Be 
Countervailable 

We  determine  that  the  following 
programs  do  not  provide  subsidies  to 
manufocturers,  producers,  or  exporters 
in  Sweden  of  certain  steel  products: 

1.  700  MSEK  Convertible  Loan 

In  1987,  SSAB  received  a  ten-year  700 
MSEK  loan  from  LKAB,  a  state-owned 
mining  company  and  one  of  SSAB’s 
suppliers.  The  loan  is  convertible  to 
shares  in  SSAB  at  par  value  (i.e.,  100 
Swedish  Kronor  (SEK)).  In  March  1989, 
the  loan  was  divided  into  an  A-loan  of 
300  MSEK,  which  can  be  converted  to 
A-shares,  and  a  B-loan  of  400  MSEK, 
which  can  be  converted  into  B-shares. 
(The  only  difierence  between  the  two 
types  of  shares  is  that  owners  of  A- 
shares  are  entitled  to  one  vote  per  share 
while  owners  of  B-shares  get  one-tenth 
of  a  vote  per  share.  Both  types  of  shares 
have  the  same  right  to  dividend 
payments.) 

In  April  1989,  LKAB  requested  a 
conversion  of  150  MSEK  of  the  B-loan. 
Accordingly,  1.5  million  new  B-shares 
were  issued  to  LKAB,  which  sold  them 
for  140  SEK  each  in  the  public  offer  that 
was  part  of  the  1989  partial 
privatization  of  SSAB.  We  verified  that 
550  MSEK  of  the  convertible  loan  was 
still  outstanding  in  the  POI. 

According  to  the  loan  terms,  any 
portion  of  the  convertible  loan  that  is 
not  converted  at  maturity  shall  be 
repaid  by  SSAB  in  1997.  Interest  has 
bmn  accruing  at  an  annual  rate  of  six 
percent  since  the  disbursement  of  the 
loan  and  is  payable  twice  a  year.  We 
verified  that  SSAB  has  paid  interest  on 
the  loan. 

At  verification,  we  found  that  the  loan 
terms  were  determined  through 
negotiations  between  LKAB  and  SSAB 
without  any  government  involvement. 
Moreover,  in  discussions  with  officials 
of  a  Swedish  commercial  bank,  we  also 
found  that  convertible  loans  were 
common  in  Sweden  at  the  time,  as  was 
lending  between  companies.  According 
to  these  bank  officials,  the  interest  rate 
and  terms  associated  with  the  loan  were 
compatible  with  normal  commercial 
considerations.  Accordingly,  we 
determine  that  the  700  MSEK 
convertible  loan  to  SSAB  was  provided 
on  terms  consistent  with  commercial 


considerations.  It  is,  therefore,  not 
countervailable. 

2.  Forgiven  R&D  Locms 

As  explained  in  section  A.6  above, 
government  loans  are  provided  to 
Swedish  industries  for  R&D  purposes. 
The  loans  may  be  forgiven  if  the 
companies  receiving  them  disseminate 
publicly  the  results  of  the  research 
financed  by  the  loans.  In  Certain  Carbon 
Steel  Products  horn  Sweden;  Final 
Results  of  Countervailing  Duty  i 

Administrative  Review,  56  FR  47185  ^ 

(September  18, 1991)  (the  1987 
administrative  review  of  Carbon  Steel 
from  Sweden),  we  verified  that  3.2 
MSEK  in  R&D  loans  provided  to  SSAB 
in  prior  years  were  written  off  in  1987. 

The  Department’s  practice  regarding 
the  countervailability  of  R&D  grants  and 
forgiven  R&D  loans  is  that  when  the 
results  of  the  research  are  made 
available  to  the  public,  such  assistance 
does  not  confer  a  countervailable 
benefit.  (See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Fresh  and  Chilled  Atlantic  Salmon  horn 
Norway,  56  FR  7678  (Febru^  25, 

1991):)  Because  we  verified  in  these 
investigations  that  the  results  of  R&D 
projects  financed  with  forgiven  loans 
are  made  public  and  that  the  public’s 
access  to  such  results  is  unrestricted,  we 
determine  that  SSAB’s  forgiven  R&D 
loans  are  not  countervailable. 

3.  Grants  for  Company  Health  Centers 

Through  its  National  Insurance  Office, 
the  GOS  reimburses  companies  for  part 
of  the  costs  incurred  in  operating 
occupational  safety  and  health  centers. 
The  purpose  of  these  centers  is  to 
reduce  work-related  injuries  through 
preventive  measures  and,  thereby, 
contribute  to  a  reduction  in  health  care 
costs,  which  are  paid  by  the  government 
for  all  residents  in  Sweden.  SSAB 
received  grants  under  this  program  in 
each  year  from  1979  through  1991. 

We  preliminarily  determined  these 
grants  to  be  countervailable.  However, 
we  verified  that  there  were  898 
occupational  safety  and  health  centers 
in  Sweden  which  received  funding  from 
the  GOS.  We  also  found  that 
approximately  70  percent  of  all 
employees  in  Sweden  are  covered  by 
such  centers.  Because  of  the  large 
number  of  government-funded  health 
centers  and,  also,  because  of  the  high 
proportion  of  employees  in  Sweden  that 
have  access  to  such  centers,  we 
determine  that  this  program  is  not 
specific  and,  therefore,  not 
countervailable. 
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4.  Grants  for  Drainage  of  Mines 

In  1979,  SSAB  decided  to  dose  its 
two  iron  on  mines  at  Hik^rg  and 
Blotberget  wdiich  had  become 
unprofitable.  The  GOS  opposed  the 
closure  mainly  because  of  the  high 
unemployment  in  the  area  and 
requested  SSAB  to  keep  the  mines 
drained  while  a  government  committee 
studied  their  future.  In  return,  the  GOS 
promised  to  pay  SSAB’s  costs  for  such 
drainage.  In  1981,  SSAB  topped 
draining  the  mines  after  the  government 
committee  had  conduded  that 
continued  mining  at  iUksberg  and 
Blotberget  would  be  uneconomical  due 
to  the  poor  quality  of  the  iron  ore.  We 
verified  that  SSAB  was  reimbursed  for 
its  draining  costs  in  1981. 

Because  the  payment  to  SSAB  did  not 
relieve  the  company  of  an  expense  that 
it  otherwise  would  have  incurred  and 
because  these  funds  enabled  SSAB  to 
carry  out  a  government  directive 
unrelated  to  the  company’s  steel 
operations,  we  detwmine  that  the  grant 
did  not  confer  a  countervailable  bmiefit 
upon  SSAB. 

C.  Programs  Determined  To  Be  Not  Used 

We  verified  that  the  following 
programs  w«re  eithw  not  used  by  SSAB 
or  only  benefitted  prodiicts  other  than 
the  subject  merchandise; 

1.  Transportation  Qrants 

2.  Locaticm-of-Industry  Loans 

3.  State  Stockpiling  Subsidies 

Interested  Party  Comments 

The  following  are  covmtry-specific 
comments  only  and  do  not  address 
those  issues  identified  as  general  issues, 
above. 

Comment  1:  The  NJA  Grant  SSAB 
objects  to  the  Department’s  decision  to 
countervail  the  payment  to  NJA.  SSAB 
argues  that  the  grant  was  paid  to  NJA  for 
political  reasons  in  order  to  restore  the 
company’s  balance  sheet,  thereby 
preventing  NJA  firom  being  liquidated. 
Therefore,  the  grant  did  not  benefit 
SSAB.  Moreover.  SSAB  asserts  that  the 
payment  was  made  from  the  GOS  to 
NJA  through  the  government-owned 
holding  company  Statsforetag  and  that 
SSAB,  thus,  was  not  even  a  conduit  for 
the  payment. 

SsAb  further  argues  that  the 
Department’s  past  decisions  to 
coimtervail  the  NJA  grant  incorrectly 
rely  on  the  assumption  that  the  book 
value  of  NJA’s  assets  was  a  real  value  of 
those  assets.  However,  the  book  value  is 
a  purely  historical  figm*e.  *1110  true  value 
of  NJA’s  assets  was  the  value  arrived  at 
in  arm’s  length  negotiations  between  the 
foimders  of  SSAB,  i.e..  700  MSEK. 

Finally,  SSAB  argues  that  the  GOS 
was  repaid  for  the  grant  when  NJA  was 


liquidated  in  1991.  SSAB  states  that  the 
GOS  received  624.6  MSEK  from  NJA  in 
connection  with  its  liquidation  and  that 
this  amount  included  the  530  MSEK 
grant 

Petitioners  argue  that  SSAB  has  not 
provided  any  new  informatim  that 
would  lead  the  Department  to  change  its 
past  determination  that  the  530  MSEK 
payment  to  NJA  was  a  benefit  to  SSAB. 
Ac^rding  to  petitioners,  the  payment  to 
NJA  allowed  SSAB  to  acquire  hQA’s 
assets,  thereby,  relieving  SSAB  of  costs 
it  otherwise  would  have  incurred. 
Petitioners  refer  to  SSAB  Svenskt  Stool 
AB  V.  U.S.  in  which  the  CIT  upheld  the 
Department’s  decision  to  countervail  the 
payment  to  NJA  as  a  grant  provided  to 
SSAB  because  the  court  fowd  that 
NJA’s  participation  in  the  SSAB  joint 
venture  was  contingent  upon  NJA 
receiving  the  grant. 

Petitioners  respond  to  SSAB’s 
allegation  that  the  Department  has 
mistakenly  relied  on  the  book  value  of 
NJA’s  assets  by  pointing  to  the  fact  that 
bmk  value  was  an  important 
consideration  in  the  GOS’s  decision  to 
authorize  the  payment  to  NJA 
Therefore,  the  Department  should  not 
disregard  the  boc»  value. 

Finally,  petitioners  find  no  support  in 
the  record  for  SSAB’s  argument  t^t  the 
grant  was  repaid  to  the  GOS  upon  the 
liquidation  of  NJA  in  1991.  Moreover, 
petitioners  argue  that  any  repayment  by 
NJA  would  be  irrelevant  Since  SSAB 
benefitted  from  the  grant  SSAB  should 
roMv  it 

DOC  Position:  We  continue  to  find 
that  the  transfer  of  NJA’s  assets  to  SSAB 
at  the  joint  venture’s  formation  in  1978 
was  conditioned  upon  NJA  receiving  an 
extra  payment  for  those  assets  above 
and  beyond  their  700  MSEK  negotiated 
value.  We  verified  in  Carbon  Steel  from 
Sweden  that  NJA  received  a  530  MSEK 
payment  from  the  GOS  in  addition  to 
the  700  MSEK  worth  of  shares  that  NJA 
got  from  SSAB  as  payment  for  its  assets. 

Because  NJA’s  contribution  of  its 
assets  to  the  joint  venture  was 
conditioned  upon  such  extra  payment, 
we  consider  the  530  MSEK  payment  to 
NJA  to  be  a  cost  that  the  GOS  assumed 
on  behalf  of  SSAB.  It  is  irrelevant 
whether  or  not  the  motive  behind  the 
GOS’s  payment  was  to  save  NJA  from 
liquidation  because  the  effect  of  the 
payment  was  that  SSAB  was  able  to 
obtain  assets  that  it  otherwise  would  not 
have  obtained. 

Regarding  the  valuation  of  NJA’s 
assets,  it  is  the  GOS  that  used  the  book 
value  as  the  basis  for  calculating  the 
amount  of  the  extra  payment  to  NJA. 
Based  on  the  book  value  of  NJA’s  assets, 
the  GOS  determined  that  the  amormt 
needed  to  save  NJA  from  liquidation 


was  530  MSEK.  The  Department’s 
decision  with  respect  to  the  NJA  grant 
is,  thus,  based  solely  on  the  fei^  of  this 
case  and  not  on  any  judgment  of  the 
’’real  value”  of  NJA’s  assets. 

Finally,  the  Deportment  does  not 
consider  the  grant  to  be  repaid  to  the 
GOS  simply  because  the  GOS  received 
a  total  value  exceeding  the  amount  ol 
the  grant  in  connection  with  NJA’s 
liquidation.  At  vwificaticn,  we  were  not 
able  to  tie  the  530  M^K  grant  to  the 
amount  received  by  the  OOS  at  NJA’s 
liquidation.  Moreover,  even  if  we  had 
been  able  to  verify  this,  it  is  not  clear 
that  the  grant  would  have  been 
consider^  to  be  repaid. 

Ck>mment  2:  TGOJ  Grant:  SSAB 
considers  TGOJ  to  be  port  of  the  assets 
originally  contributed  by  Granges  to  the 
SSAB  joint  venture.  Similar  to  the  NJA 
grant,  the  GOS’s  343.3  MSEK  payment 
to  Granges  was  made  to  cover  tlm  book 
loss  that  Qanges  otherwise  would  have 
incurred  becaiise  it  transferred  all  of  its 
steel  and  mining  businesses  to  SSAB  at 
less  than  their  book  value.  Therefore, 
respondent  argues,  the  payment 
benefitted  Grmiges,  not  SSAB. 

Moreover.  SSAB  maintains  that  the 
promissory  note,  through  which  the 
GOS’s  343.3  MSEK  payment  to  Granges 
was  effectuated,  was  turned  over  to 
Granges  without  even  entering  SSAB’s 
books.  Thus,  SSAB  only  serv^  as  a 
conduit  and  that  the  Department  has 
recognized  that  a  conduit  does  not 
receive  a  countervailable  benefit  in 
Certain  Fresh  Cut  Flowers  from  the 
Netherlands.  52  FR  3301  (February  3, 
1987).  Furthermore,  SSAB  argues  that 
the  IGOJ  railroad  did  not  provide  any 
advantage  to  SSAB  and  that  a 
prerequisite  for  imposing  a 
countervailing  duty  is  the  finding  of  an 
imfair  competitive  advantage  to  a 
foreign  producer,  as  established  in 
Zenith  Rodio  Corp.  v.  United  Stotes  (437 
U.S.  443,  455-56,  98  S.  Ct  2441, 2448 
(1978))  and  GeofgetOHTi  Steel  Corp.  v. 
United  Stotes  (801  F.2d  1308, 1315 
(1986)). 

Finally,  SSAB  argues  that  if  the 
Department  continues  to  treat  the  TGOJ 
grant  as  benefitting  SSAB.  then  50 
percent  of  the  grant  should  be 
considered  repaid  in  1982  when  SSAB 
transferred  50  percent  of  its  ownership 
in  TGOJ  to  the  Swedish  railway 
company.  According  to  the  respondent, 
the  remaining  50  percent  should  he 
considered  to  be  repaid  in  1987,  when 
the  Swedish  railway  company  took  over 
SSAB’s  remaining  shares  in  TGOJ. 

Petitioners  argue  that  SSAB  has  not 
provided  any  new  information  that 
would  lead  the  Department  to  change  its 
past  determinations  that  the  TGOJ  grant 
conferred  a  benefit  on  SSAB.  As  the 
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Department  concluded  in  the  1985 
re^ew  of  Carbon  Steel  from  Sweden, 
the  TGOJ  grant  relieved  SSAB  of  a  d^t 
obligation  that  the  company  otherwise 
would  have  had  to  assume. 

Petitioners  object  to  SSAB’s  allegation 
that  TGOJ  was  of  the  steel-m^^g 
assets  wldch  Granges  transferred  to 
SSAB  at  the  formation  of  the  joint 
venture.  Petitioners  point  to  a  passage  in 
a  Swedish  government  bill  stating  that 
TGOJ  was  to  be  transferred  firom 
Ckanges  to  SSAB  “in  addition  to  the 
steel  and  mining  businesses."  The  bill 
also  indicates  that  SSAB  needed  a  grant 
in  order  to  be  able  to  acquire  TGOJ  and 
that,  in  addition,  SSAB  had  to  take  over 
the  railroad’s  pension  liabilities  in  order 
to  discharge  its  remaining  debt  to  TGOJ. 

DOC  Position:  We  have  consistently 
treated  the  TGOJ  grant  as  a  subsidy  to 
SSAB  because  it  relieved  the  company 
of  a  debt  it  would  otherwise  have 
incurred  when  purchasing  the  railroad. 
We  have  not  found  any  information 
during  the  course  of  these  investigations 
that  would  lead  us  to  change  our  earlier 
determinations  with  respect  to  the 
countervailabiliW  of  the  TGOJ  grant. 
Although  the  railroad  is  no  longer  part 
of  SSAB,  SSAB  would  still  be 
benefitting  firom  the  relief  of  the  debt 
obligation.  Accordingly,  we  determine 
that  SSAB’s  disposal  of  TGOJ  did  not 
affect  the  countervailable  benefit  from 
the  grant  provided  by  the  GOS  when 
SSAB  acquired  the  railroad  in  1978  or 
from  any  other  program  received  by 
SSAB. 

Moreover,  as  outlined  in  the 
Restructuring  section  of  the  General 
Issues  Appendix,  assets  and  debt  that 
are  merely  shifted  around  between 
companies  that  are  owned,  or  partially 
owned,  by  the  government  do  not 
constitute  true  sales.  Therefore,  we  have 
not  treated  the  transfer  of  the  railroad  as 
a  spin-off  when  calculating  the 
countervailable  benefit  from  subsidies. 

Comment  3:  Structural  Loans:  SSAB 
argues  that  the  Department  properly 
applied  the  calculation  methodology  for 
variable-rate  loans  described  in  section 
355.49(d)(1)  of  the  Proposed 
Regulations.  According  to  SSAB,  this 
methodology  does  not  omit 
consideration  of  interest  grace  periods, 
but  rather  assigns  the  benefit  from  such 
periods  to  the  years  in  which  the  grace 
periods  apply. 

Petitioners  argue  that  the  calculation 
methodology  us^  by  the  Department  in 
the  preliminary  determinations  does  not 
capture  the  full  benefit  of  the  variable- 
rate  structural  loans  because  it  does  not 
take  into  account  the  three-year  interest- 
firee  period  associated  with  these  loans. 
Petitioners  urge  the  Department  to 
calculate  a  separate  subsidy  to  capture 


the  benefit  conferred  by  the  grace 
poriod* 

ZXX7  Position:  We  agree  with  SSAB. 
Because  these  are  variable-rate  loans,  we 
followed  the  calculation  methodology 
outlined  in  section  355.49(d)(1)  of  our 
Proposed  Regulations.  This  section 
directs  the  E)epartment  to  calculate  the 
difference  between  what  a  company 
paid  during  the  POI  under  the 
government  loan  and  what  the  company 
would  have  paid  during  the  POI  under 
a  benchmark  loan. 

Comment  4:  Forgiven  Reconstruction 
Loans:  SSAB  argues  that  the  Department 
should  treat  the  forgiven  reconstruction 
loans  as  grants  received  in  the  years  the 
loans  were  disbursed.  Such  treatment 
would  be  consistent  with  the  fact  that 
reconstruction  loans  used  for  loss- 
coverage  and  employment  promotion 
pvirposes  were  recorded  by  SSAB  as 
taxable  income  upon  receipt.  SSAB 
adds  that  these  particular  reconstruction 
loans  were  treated  as  conditional 
liabilities  and  kept  off  the  company’s 
balance  sheet.  Finally,  SSAB  argues  that 
by  treating  each  forgiven  loan  as  a  fresh 
grant  received  in  the  year  of  the  write¬ 
off.  the  Department  ignores  the  fact  that 
the  GOS  intended  to  write  off  the  loans 
following  a  time  schedule  established  in 
the  loan  terms. 

Petitioners  reject  SSAB’s  proposed 
treatment  of  the  forgiven  reconstruction 
loans  and  argue  that  the  Department 
should  continue  to  treat  the  forgiven 
loans  as  grants  received  in  the  years  the 
loans  were  written  off.  Petitioners’ 
position  is  based  on  the  conditional 
nature  of  the  reconstruction  loans. 
Because  SSAB  is  required  to  make 
repayments  on  the  loans  in  those  years 
when  the  company  pays  dividends  to  its 
shareholders,  it  was  not  known  at  the 
time  of  disbiu^  whether  the  loans 
were  going  to  be  repaid.  Petitioners 
emphasize  that  it  is  not  until  the  GOS 
forgives  a  loan  that  it  ceases  to  be  a 
liability  and  becomes  revenue  to  SSAB. 
Moreover,  petitioners  argue,  SSAB’s 
proposed  treatment  of  the  forgiven  loans 
would  not  capture  the  full  benefit  of  the 
write-offs  berause  any  accrued  interest 
subsequently  forgiven  would  not  be 
taken  into  account. 

DOC  Position:  Pursuant  to  section 
355.44(k)  of  our  Proposed  Regulations, 
the  Department  treats  a  forgiven  loan  as 
a  grant  provided  in  the  year  the  loan  is 
forgiven.  We  are  not  persuaded  by  the 
respondent’s  argumentation  that  we 
should  not  apply  this  methodology.  It  is 
true  that  SSAB  treated  these  loans 
differently  in  its  accoimts  depending  on 
how  the  loans  were  used.  Only 
reconstruction  loans  used  for 
investments  were  recorded  as  long-term 
liabilities  on  the  company’s  balance 


sheet  while  loans  tised  to  cover 
operating  losses  and  finance 
employment  promotion  projects  were 
carriea  off  the  balance  sheet  as 
contingent  liabilities.  Nevertheless, 

SSAB  was  obliged  to  make  payments  on 
all  the  reconstruction  loans,  regardless 
of  the  use  to  which  they  had  b^n  put, 
in  those  years  the  company  declared  a 
dividend.  Thus,  the  loans  did  not  cease 
to  be  debt  obligations  until  the  GOS  had 
decided  to  write  them  off.  Therefore,  we 
determine  that  the  forgiven 
reconstruction  loans  constitute  grants 
received  in  the  years  they  were  forgiven. 

Comment  5:  Forgiven  Reconstruction 
Loans:  Petitioners  urge  the  Department 
to  change  the  benefit  calctdation  used  in 
the  preliminary  determinations  because 
of  an  unreconciled  discrepancy  between 
SSAB’s  September  29, 1992 
questionnaire  response  and  the  1990 
annual  report  regarding  the  amount  of 
reconstruction  loans  forgiven  in  1990. 
Petitioners  argue  that  b^use  only 
reconstruction  loans  used  for 
investments  are  included  among  the 
long-term  liabilities  in  SSAB’s  annual 
reports,  it  is  reasonable  to  assume  that 
the  amoirnt  displayed  as  forgiven  loans 
in  the  annual  report  only  includes  the 
forgiven  amount  of  investment  loans. 
Petitioners  further  argue  that  because 
reconstruction  loans  received  for  loss- 
coverage  and  employment  promotion 
purposes  are  carried  off  the  balance 
sheet,  it  is  reasonable  to  assume  that  the 
amoimt  shown  as  forgiven  loans  in  the 
response  only  represents  forgiven  loss- 
coverage  and  employment  promotion 
loans.  Therefore,  the  Department  should 
countervail  both  amoimts  as  the  total 
amount  of  reconstruction  loans  written 
off  in  1990. 

DOC  Position:  We  agree  with 
petitioners  that  we  must  use  best 
information  available  to  determine  the 
amount  of  reconstruction  loans  that 
were  forgiven  in  1990  because  we  have 
not  been  able  to  tie  the  amount  reported 
in  SSAB’s  response  to  the  amount  listed 
in  its  1990  annual  report.  However,  we 
are  not  prepared  to  assume  that  the 
amount  listed  in  the  annual  report  only 
refers  to  forgiven  investment  loans 
while  the  amoimt  reported  in  SSAB’s 
response  only  includes  forgiven  loans 
used  for  the  other  two  piuposes 
described  above.  Therefore,  we  have 
decided  to  use  the  amount  listed  in  the 
audited  annual  report  (which  is  higher 
than  the  amoimt  listed  in  the  response) 
as  best  information  available  of  the  total 
amount  of  reconstruction  loans  forgiven 
in  1990. 

Comment  6:  Outstanding  Research 
and  Development  (R&D)  l^ans:  SSAB 
argues  that  the  interest  rate  charged  on 
the  R&D  loans  is  at  level  with  or  close 
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to  the  benchmark  interest  rate  for  long¬ 
term  loans.  Therefore,  these  loans 
provide  little,  if  any,  ^nefit  to  SSAB. 

Petitioners  agree  with  the 
Department’s  preliminary 
determinations  that  the  outstanding 
R&D  loans  conferred  a  countervailable 
benefit  on  SSAB  because  they  were 

Erovided  at  an  interest  rate  below  the 
anchmark  rate.  Also,  petitioners 
request  that  the  Department  include  in 
its  calculations  the  four  unreported  R&D 
loans  that  were  found  at  verification. 

DOC  Position:  As  explained  in  section 
A.6  above,  the  Department  cannot 
determine  whether  SSAB  has  received  a 
countervailable  benefit  firom  the  R&D 
loans  imtil  (1)  the  loans  are  forgiven  (in 
which  case  they  are  not  countervailable; 
see  section  B.2,  above),  or  (2)  the 
company  starts  repaying  the  loans 
(because  it  is  not  until  men  that  we  can 
compare  the  interest  paid  to  what  SSAB 
would  have  paid  had  the  loans  been 
provided  on  commercial  terms).  We, 
therefore,  determine  that  outstanding 
R&D  loans  are  potentially 
countervailable.  As  outlined  in  section 
A.6  above,  any  benefits  firom  the  R&D 
loans  will  be  countervailed  once  SSAB 
starts  repaying  these  loans. 

Comment  7:  Grants  for  Temporary 
Employment  for  Public  Works  (Building 
ana  Construction  Grants):  SSAB  argues 
that,  pursuant  to  the  Proposed 
Regulations,  smaller,  non-recurring 
grants  such  as  the  grants  for  temporary 
employment  for  public  works  should  be 
expend  in  the  year  of  receipt  when  the 
grant  amounts  to  less  than  0.5  percent 
of  the  total  sales  in  that  year.  SSAB 
urges  the  Department  to  apply  this  rule 
retroactively,  at  least  as  far  back  as  1989, 
when  the  Proposed  Regulations  were 
issued. 

Petitioners  argue  that  among  the 
factors  the  Department  considers  in 
determining  whether  a  grant  is  provided 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries  are  the 
number  of  enterprises  or  industries 
using  the  program,  whether  there  are 
dominant  or  disproportionate  users,  and 
the  extent  to  which  the  government 
exercises  discretion  in  conferring 
benefits  under  the  program.  Petitioners 
argue  that  the  GOS  has  not 
demonstrated  that  the  grants  for 
temporary  employment  for  public  works 
are  non-specific. 

DOC  Position:  In  our  questionnaire 
and  at  verification,  we  requested  the 
GOS  to  show  whidi  industries  received 
benefits  imder  this  program.  Because 
the  GOS  has  failed  to  provide  such 
documentation,  we  assiime  that  the 
program  is  specific  and  determine  that 
grants  for  temporary  employment  for 
public  works  are  countervailable. 


However,  as  outlined  in  the  Allocation 
section  of  the  General  Issues  Appendix, 
we  have  expensed  the  benefits  received 
fium  grant  programs  in  the  year  of 
receipt  if  the  benefit  amoxmts  to  less 
than  0.5  percent  of  SSAB’s  total  sales. 
Accordingly,  we  have  expensed  all  but 
one  grant  received  by  SSAB  under  this 
program. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final 
determinations.  We  followed  standard 
verification  proceduras,  including 
meetings  with  government  and 
company  officials,  examination  of 
relevant  accounting  records,  and 
examination  of  original  source 
documents.  Oxir  verification  results  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  (room 
B-099  of  the  Main  Commerce  building). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determinations,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  from  Sweden 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  7. 1992,  the  date  of 
publication  of  our  preliminary 
determinations  in  ffie  Federal  Register. 
These  final  countervailing  duty 
determinations  were  aligned  with  the 
final  antidumping  duty  determinations 
on  certain  steel  products  from  various 
countries,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
GATT  Subsidies  Code,  provisional 
measiures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 
1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7, 1992,  and  April  6, 1993. 

We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act.  if  the  rrc  issues  a  final  affinnative 
injury  determination,  and  will  require  a 
cash  deposit  of  estimated  coimtervailing 
duties  for  such  entries  of  merchandise 
in  the  amoxmts  indicated  below. 

Certain  Corrosion-Reeistant  Carbon  Steel 
Flat  Products 

Coimtry-Wide  Ad  Valorem  Rato . 4.27 


percent 

Certain  Cnt-To-Lengih  Carbon  Steel  Plata 

Country-Wide  Ad  Valorem  Rate.... . 4.27 

percent 

rrc  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  adminisfrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  investigations.  Import 
Administration. 

If  the  nc  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
rrc  determines  that  such  injury  does 
exist,  we  will  issue  coimtervailing  duty 
orders,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  frnm  Sweden. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  an 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

These  determinations  are  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C  1671d(d))  and  19  CFR 
355.20(a)(4). 

Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  93-15639  Filed  7-6-93;  8:45  am] 
BttJJNQ  CODE  SB10-Oa# 
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RM  RJRTNER  MFORMATKM  CONTACT: 
Stephanie  L.  Hager  or  Kristal  A. 

Eldredge,  Office  of  Countervailing 
Investigations,  U.S.  Deptartment  of 
Commerce,  room  3099, 14th  Street  and 
Constitution  Avenue,  NW„  Washington, 
DC  20230;  telephone  (202)  482-5055  or 
482-0631,  respectively. 

Final  Detariiiinstioa 

The  Department  determines  that 
benefits  whidi  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
TaiifiF  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exrorters  in  the  United 
Kingdom  (UK)  of  certain  steel  products. 

For  infcnmation  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  the 
Federal  Roister.  57  FR  42974 
(December  7, 1992),  the  following 
events  have  occurred. 

A  supplemental  questionnaire  was 
issued  on  December  31, 1992  and 
responses  were  received  on  January  15. 
1993  and  January  19. 1993. 

We  verified  the  information  used  in 
making  our  preliminary  determination 
from  January  25  throu^  January  29, 
1993.  At  the  request  of  the  Department, 
re^Kmdent  submitted  a  post>v«ification 
clarification  on  February  10. 1993. 

On  March  8. 1993,  we  published  in 
the  Federal  Register  a  notice  postponing 
the  final  determinations  in  these 
investigations,  in  accordance  with  the 
postpmement  of  the  final  determination 
in  the  companion  antidumping  duty 
investigation  (58  FR  12935).  On  April  6. 
1993,  we  terminated  the  suspension  of 
liquidation  of  all  entries  of  the  subject 
merchandise  entered,  or  withdrawn  for 
consumption,  on  or  ailer  that  date  (see. 
the  Suspension  of  Liqxiidation  section, 
below). 

The  parties  submitted  case-specific 
brieb  and  rebuttal  briefs  on  Mmch  26 
and  31. 1993,  respectively.  General 
issues  briefs  and  rebuttal  brieb  were 
submitted  on  April  28, 1993  and  May  3. 
1993,  respectively.  Case-specific  and 
general  issues  public  hearings  were  held 
on  April  2, 1993,  and  May  5  and  6, 

1993,  respectively. 

Scope  of  Investigation 

The  producto  covered  by  this 
investigation,  certain  cut-to-length 
carbon  steel  plate,  constitute  one  “class 
or  kind”  of  merchandise,  as  described  in 
the  Scope  Appeiulix  attached  to  the 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Pr^ucts 


firom  Austria;  whidi  b  being  published 
concurrently  with  thb  notice. 

Injury  Test 

Because  the  UK  b  a  “country  under 
the  Agreement”  vrithin  the  meaning  of 
section  701(b)  of  the  Act.  the  U.S. 
International  Trade  Commission  (TTC)  is 
required  to  determine  whether  imporb 
of  certain  steel  producb  from  the  UK 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  August  21. 
1992,  the  rrC  preliminarily  determined 
that  ffiere  is  a  reastmable  indicatiim  that 
an  industry  in  the  United  Sbtes  b 
materially  injured  or  threatened  with 
material  inju^  by  reason  of  imporb 
from  the  UK  of  the  subject  merchandise, 
57  FR  38064  (August  21, 1992). 

Respondents 

The  UK  government,  the  Commission 
of  the  European  Communities  (EC),  and 
British  Steel  pic  (BS  pic)  are 
respondenb  tor  the  class  or  kind  of 
merchandise  subject  to  this 
investigation.  BS  pic  b  the  only 
respondent  company  for  the  class  or 
kind  of  merchandise  subject  to  this 
investigation;  certain  cut-to-length 
carbon  steel  pbte. 

Glynwed  Steeb  Limited  (“Glynwed”) 
did  not  respond  to  the  Department’s 
questioimaire.  Therefore,  Wbuse 
Glynwed  refused  to  cooperate,  we 
assigned  to  Glynwed.  as  the  best 
information  avaibble,  a  rate  of  0.66 
percent,  vdiidi  b  the  sum  of  the  ad 
valorem  rates  (not  adjusted  for  spin-ofb 
or  privatization)  calculated  for  programs 
which  were  not  specifically  applicable 
to  BS  pic,  such  as  regional  development 
granb  and  EC  programs. 

Corporate  History 

BS  pic  is  the  corporate  successor  to 
the  British  Steel  Corporation  (BSC),  a 
company  that  was  v^olly-owned  by  the 
UK  government.  In  1988,  the  UK 
government  sold  BSC  through  a  public 
offering  of  shares.  With  the  exception  of 
a  Special  Share  vidtich  represenb 
approximately  0.000017  percent  of  the 
totd  number  of  shares  issued  and  which 
is  intended  to  prevent  persons,  or 
persons  acting  in  concert,  from  having 
an  interest  of  15  percmt  or  more  in  the 
company,  the  UK  government  currently 
holds  no  ownership  interest  in  BS  pic. 

General  Issues 

Several  issues  raised  by  interested 
parties  in  thb  investigation  and  in  other 
countervailing  duty  investigations  of 
certain  steel  producb  from  various 
countries  were  not  case-specific  but 
rather  were  general  in  nature.  These 
included; 

•  Allocation  Issues; 


•  Denominator  Issues; 

•  Equity  Issues; 

•  Prepension  Program  Issues; 

•  Privatization  Issues;  and 

•  Restructuring  Issues. 

The  commenb  submitted  by 

interested  parties  concerning  these 
issues,  in  Imth  the  general  issues  brieb 
and  the  country-spil^fic  brieb,  and  the 
Department’s  positions  on  each  are 
addressed  in  the  General  Issues 
Appendix  which  b  attached  to  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Pr^ucb 
from  Austria. 

Analysis  of  Proffmns 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  investigating  subsidies,  the  period  of 
investigation  (FOI),  is  April  1, 1991 
through  March  31, 1992,  which 
corresponds  to  the  fiscal  year  of  BS  pic. 

Privatization 

In  this  final  detwmination,  we  have 
determined  that  a  portion  of  the  price 
paid  for  a  formerly  government-owned 
company  represenb  partial  repayment 
of  prior  subsidies.  We  calculated  the 
portion  of  the  purchase  price 
attribubble  to  repayment  of  prior 
subsidies.  We  then  reduced  the  benefit 
streams  for  each  program  by  the  ratio  of 
the  repayment  amount  to  the  net  present 
value  of  the  remaining  benefib  at  the 
time  of  privatization.  A  further 
explanation  of  the  Department’s 
determination  on  privatization  and 
these  calculations  can  be  found  in  the 
Privatization  section  of  the  Genffiral 
Issues  Appendix.  The  subsidies 
allocated  to  the  POI  for  BS  pic  reflect, 
where  appropriate,  the  application  of 
the  privatization  methodology. 

Spin-offs 

In  this  final  determination,  we  have 
also  determined  that  a  portion  of  the 
price  paid  when  a  “productive  imit”  is 
sold  is  allocable  to  the  value  of 
subsidies  received  in  prior  years  by  the 
seller  of  the  “productive  imit.”  The 
subsidies  allocated  to  the  POI  have  been 
reduced,  where  appropriate,  as 
described  above,  but  adjusted  by  the 
asset  value  of  the  “productive  unit.”  For 
a  further  explanation  of  the 
Department’s  determination  regarding 
“spin-offs”  and  these  calcubtions,  see 
the  Restructuring  section  of  the  General 
Issues  Appendix. 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
questionnaires,  verification  of  those 
responses,  and  consideration  of  the 
arguments  submitted  by  the  interested 
parties,  we  determine  the  following; 
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Equityworthiness 

The  Department  previously 
determined  that  BSiC  was 
unequityworthy  between  1977  and 
1982.  Sm,  Stainless  Steel  Sheet.  Strip 
and  Plate  from  the  United  Kingdom 
(Stainless  Steel).  48  FR 19048  (April  27, 
1983).  In  Stainless  Steel  Plate  from  the 
Unit^  Kingdom;  Preliminary  Results  of 
Coimtervailing  D^ty  Administrative 
Review  (Stainless  Steel  Review),  51  FR 
34112  (September  25. 1986).  the 
Department  determined  that  BSC  was 
vmequityworthy  in  financial  years  1982/ 
83  and  1983/84.  Respondent  has 
presented  no  new  evidence  in  this 
investigation  that  would  lead  us  to 
reconsider  the  Department’s  previous 
findings. 

With  respect  to  the  period  1984/85  , 
through  1985/86.  we  examined  the 
financial  condition  of  BSC.  The  analysis 
of  prior  years’  results  indicates  that  BSC 
was  rmequityworthy  for  financial  years 
1984/85  and  1985/86.  For  fiscal  year 
1984/85.  BSC  yielded  negative  returns 
on  assets  and  equity.  Times  interest 
earned  (a  measure  of  BSC’s  long-term 
solvency)  and  BSC’s  profit  margin  were 
both  negative  for  financial  year  1984/85. 
BSC  only  reported  a  profit  margin  of  one 
percent  by  1986.  In  addition,  no 
dividends  were  distributed  by  BSC 
between  1977  and  1986.  Consequently, 
based  on  Stainless  Steel.  Stainless  Steel 
Review,  and  our  review  of  BSC’s 
financial  results  prior  to  years  1984/85 
and  1985/86.  we  determine  that  BSC 
was  unequityworthy  from  1977/78 
through  1985/86. 

Creditworthiness 

The  Department  previously 
determined  that  BSC  was  cr^itworthy 
from  its  formation  through  its  fiscal  year 
1976/77  and  was  xmcreditworthy  for 
fiscal  years  1977/78  through  1981/82. 
See  Certain  Steel  Products  from  the 
United  Kingdom  (Steel  Products).  47  FR 
39384.  39386  (September  7. 1982).  In 
the  Stainless  Steel  Review,  the 
Department  determined  that  BSC  was 
uncreditworthy  in  financial  years  1982/ 
83  and  1983/84.  Respondent  has 
provided  no  new  information  in  this 
investigation  that  would  lead  us  to 
reconsider  the  Department’s  previous 
findings. 

With  respect  to  the  period  1984/85 
through  1985/86.  we  examined  the 
financial  condition  of  BSC.  The  analysis 
of  prior  years’  results  indicates  that  BSC 
was  imcreditworthy  for  financial  years 
1984/85  and  1985/86.  Times  interest 
earned  and  BSC’s  profit  margin  were 
both  negative  for  financial  year  1984/85. 
The  debt  to  equity  ratios  for  both 
financial  years  1984/85  and  1985/86 


indicated  that  it  would  be  very  difficult 
for  BSC  to  meet  its  debt  obligations. 
Based  on  this  information,  we 
determine  that  BSC  was  uncreditworthy 
in  1984/85  and  1985/86.  Based  on  Steel 
Products,  the  Stainless  Steel  Review, 
and  ovur  review  of  BSC’s  financial 
results  for  years  1984/85  and  1985/86, 
we  determine  that  BSC  was 
imcreditworthy  for  the  period  1977/78 
through  1985/86. 

BS  pic’s  Total  Sales  Value 

We  verified  that  British  Steel 
Distribution  (BSD)  purchases  steel  from 
both  BS  pic’s  own  mills  and  from  other 
producers  in  both  the  UK  and  overseas. 
BSD  stocks  this  material  and  then  sells 
it  to  end-users,  either  in  its  original  form 
or  after  further  processing. 

BSD’s  sales  are  included  in  the 
volume  and  value  data  reported  by  BS 
pic.  In  order  to  arrive  at  BS  pic’s  total 
sales,  we  first  subtracted  frxim  the 
company’s  verified  total  sales  of  British- 

roduced  merchandise,  all  sales  made 

y  BSD.  We  then  added  back  the  value 
of  steel  purchased  by  BSD  from  BS  pic’s 
steel  mills  in  the  UK.  Although  this  has 
the  efiect  of  removing  the  value  added 
by  BSD,  we  did  not  have  information  to 
make  the  adjustment  otherwise.  Thus, 
BS  pic’s  total  sales  value  used  in  our 
benefit  calculations  only  includes  the 
company’s  sales  of  its  own  merchandise 
produceid  in  the  UK.  For  an  explanation 
of  why  we  are  only  using  sales  of 
products  produced  in  the  UK,  see.  the 
Denominator  section  of  the  General 
Issues  Appendix. 

As  also  outlined  in  the  Denominator 
section  of  the  General  Issues  Appendix, 
we  subtract  the  sales  of  services 
unrelated  to  the  production  of 
merchandise  from  a  company’s  total 
sales  value  when  measuring  the  benefit 
frx)m  subsidies  that  are  tied  to 

roductive  activities.  Accordingly,  we 

ave  subtracted  the  verified  sales  by  BS 
pic’s  non-manufacturing  companies 
from  BS  pic’s  total  sales  when 
calculating  the  benefit  from  two  of  the 
subsidy  programs  used  by  the  company: 
the  Regional  Development  Grants  and 
the  ECSC  Article  54  loans.  Because  the 
Regional  Development  Grants  were 
received  for  the  purchase  of  specific 
assets,  this  program  is  tied  to  productive 
activities.  Likewise,  because  the  ECSC 
Article  54  loans  are  provided  for  the 
purchase  of  new  equipment,  they  are 
also  tied  to  production. 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  the  United  IGngdom  of 


certain  steel  products  under  the 
following  programs: 

1.  Government  Equity  Infusions  Into 
BSC 

BSC  received  equity  capital  from  the 
Secretary  of  State  for  Trane  and  Industry 
pursuant  to  Section  18(1)  of  the  Iron  and 
Steel  Acts  of  1975, 1981,  and  1982 
(Section  18(1)).  This  equity  capital  was 
received  every  financial  year  from 
1977/78  through  1985/86.  The  UK 
government’s  equity  investments  in  BSC 
were  made  pursuant  to  its  agreed 
external  financing  limit,  which  was 
based  upon  medium-term  financial 
projections.  BSC’s  performance  was 
monitored  by  the  UK  government  on  an 
ongoing  basis  and  requests  for  capital 
were  examined  on  a  case-by-case  basis. 
The  UK  government  did  not  receive  any 
additional  ownership,  such  as  stock  or 
additional  rights,  in  return  for  the 
capital  provided  to  BSC  under  Section 
18(1)  since  it  already  owned  100  percent 
of  the  company. 

As  Staten  above,  we  determine  that 
BSC  was  rmequityworthy  from  1977/78 
through  1985/86.  Thus,  we  determine 
that  the  equity  infusions  provided  to 
BSC  by  the  UK  government  between 
1977/78  through  1985/86  were  on  terms 
inconsistent  with  commercial 
considerations. 

BSC  wrote  ofi  its  Section  18(1)  equity 
capital  through  two  capital 
reconstructions.  The  first  capital 
reconstruction  involved  the  write-off  of 
capital  in  recognition  of  trading  losses 
that  could  not  be  recovered  out  of 
existing  assets.  It  was  effected  in  two 
stages  under  the  Iron  and  Steel  Acts  of 

1981  and  1982.  First,  the  1981  Act  itself 
reduced  by  £3,000  million  the  sums 
invested  in  BSC  by  the  UK  government 
under  Section  18(1).  Second,  a  further 
reduction  of  £1,000  million  was  taken  in 

1982  pursuant  to  a  statutory  instrument 
(the  British  Steel  Corporation  Reduction 
of  Capital  Order)  under  the  Iron  and 
Steel  Act  of  1982. 

A  second  capital  reconstruction  of 
BSC  took  place  in  1988  in  accordance 
with  the  British  Steel  Act  of  1988.  The 
purpose  of  this  second  reconstruction, 
involving  a  reduction  of  £2,980  million 
in  Section  18(1)  funds,  was  to  prepare 
BSC  for  privatization  by  bringing  it  into 
a  form  appropriate  for  a  Public  Limited 
Company  (i.e.,  "pic”). 

As  discussed  in  the  Equity  section  of 
the  General  Issues  Appendix,  we  have 
treated  equity  infusions  in 
unequitywoilhy  companies  as  grants. 
We  have  further  determined  that  these 
equity  infusions  constitute  subsidies  to 
BSC  because  they  were  provided  on 
terms  inconsistent  with  commercial 
considerations,  pursuant  to  section 
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771(5)(A)(ii)  of  the  Act,  and  not  through 
the  ai^sequent  write-off  of  the  equity. 
Thereline,  we  are  countervailing  the 
equity  infusions  as  grants  given  in  the 
years  the  capital  was  received.  Because 
we  determine  that  BSC  was 
uncreditworthy  from  1977/78  through 
1985/86,  we  have  used  an 
uncreditworthy  rate  as  the  discoimt  rate 
(see,  section  355.44(b)(6)(iv)  of  the 
Department’s  Propos^  Regulations.  54 
FR  23366, 23380  (May  31, 1989) 
(Proposed  Regulations)). 

In  the  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  bom  the  United 
Kingdom,  58  FR  6237  (January  27, 

1993),  we  determined  that  £30  million 
of  the  1965/86  equity  infusion  received 
by  BS  pic  was  tiM  to  the  purchase  of 
a  bloom  caster  for  its  Joint  venture 
company,  UES.  Therefore,  we  excluded 
this  amount  from  BS  pic’s  ’’pool”  of 
benefits.  Accordingly,  in  this 
investigation,  we  have  subtracted  £30 
million  from  the  total  equity  infusion 
received  by  BS  pic  in  1965/86. 

We  have  determined  these  infusions 
to  be  non-recurring  benefits  for  the 
reasons  outlined  in  the  Allocation 
section  of  the  General  Issues  Appendix. 
Therefore,  we  allocated  the  benefits  over 
the  average  useful  life  of  renewable 
physical  assets  in  the  steel  industry  (i.e., 
15  years)  in  accordance  «vith  our  grant 
methodoloOT.  See,  the  Allocation 
section  of  the  General  Issues  Appendix. 
We  divided  the  benefit  by  BS  pic’s  total 
sales  of  all  products  during  the  POI, 
adjusted  as  discussed  above.  On  this 
ba^.  we  determine  the  net  subsidy  for 
this  program  to  be  8.63  percent  ad 
valorem  for  BS  pic. 

2.  Cancelled  NlJ'  Debt 

In  conjunction  vrith  the  1981/1982 
capital  reconstruction  of  BSC,  Section 
3(1)  of  the  Iron  and  Steel  Act  1981 
extinguished  £509,308,569  of  National 
Loan  Fund  (NLF)  loans,  together  with 
accrued  interest  thereon,  at  the  end  of 
BSC’s  1980/81  financial  year. 

Because  this  cancellation  of  debt  was 
provided  spedficaily  to  BSC,  we 
determine  that  it  is  a  co\mtervailable 
benefit  pursuant  to  section  771(5)(A)(ii) 
of  the  Act 

We  consider  this  debt  forgiveness  to 
be  a  non-recurring  grant  Th^fore,  we 
calculated  the  benefit  for  the  POI  using 
our  grant  methodology  (see  Allocation 
section  of  the  General  I^ues  Appendix). 
Because  we  have  determined  t^t  BSC 
was  unoeditworthy  for  financial  year 
1981/82,  we  used  an  uncreditwoilhy 
rate  as  the  discount  rate.  We  divided  the 
benefit  by  BS  pk’  total  sales  of  all 
products  to  calculate  the  ad  valorem 


benefit.  On  this  basis,  we  determine  the 
net  subsidies  for  this  program  to  be  0.71 
percent  ad  valorem  far  BS  pk. 

3.  Regional  Development  Grants 
Regional  development  grants  were 
made  to  BSC  under  the  Industry  Act  of 
1972  and  the  Industrial  Development 
Act  of  1982.  In  order  to  qualify  for 
assistance  under  these  two  acts,  an 
applicant  had  to  be  wholly  or  mainly 
engaged  in  manufacturing  and  located 
in  an  assisted  area.  Assisted  areas  are 
older  industrial  areas  identified  as 
having  deep-seated  and  long-term 
problems,  high  leveb  of  imemployment, 
migration,  slow  economic  growth, 
derelict  land,  old  and  obsolete  factory 
buildings,  and  a  relatively  low  level  of 
amenities. 

Regional  development  grants  paid  for 
the  purchase  of  specific  assets. 

According  to  the  UK  government,  they 
involved  one-time  grants  the 
disbursement  of  which  was  sometimes 
spaced  over  several  years. 

BSC  received  regional  development 
grants  diiring  financial  years  1977/78 
through  1985/86.  In  any  year,  the 
amounts  claimed  by  B^  for  these 
grants  arose  out  of  a  number  of 
successful  applications  that  had  met  the 
required  critwia. 

Since  this  program  is  limited  to 
certain  regions,  we  find  it  specific 
within  the  meaning  of  section 
771(5)(AKii)  of  the  Act  We  further 
determine  the  benefits  under  this 
program  to  be  non-recurring. 

We  calculated  the  benefit  for  the  POI 
using  our  grant  methodology.  When  the 
total  grants  received  under  this  program 
in  any  year  were  less  than  0.50  percent 
of  sales  in  that  year,  we  expens^  the 
benefit  in  the  year  of  receipt.  See,  the 
Allocation  section  of  the  General  Issues 
Appendix.  Since  we  have  determined 
that  BSC  was  uiuaeditworthy  from 
1977/78  through  1985/86,  we  iised  an 
uncreditworthy  rate  as  the  discount  rate. 
We  then  divided  the  benefit  by  BS  pic’s 
total  sales  of  all  products  to  calculate 
the  ad  valorem  benefit.  On  this  basis, 
we  determine  the  net  subsidies  for  this 
program  to  be  0.35  percent  ad  valorem 
for  BS  pic. 

4.  European  Regional  Development 
Fund  (ERDF)  Aid 

Created  under  the  Treaty  of  Rome, 
which  established  the  EEC,  the  ERDF 
provides  grants  to  help  redress  the 
principal  regional  iml^lances  in  the  EC 
by  participating  in  the  development  and 
structural  adjustment  of  regions  whose 
development  is  lagging  behind  and  in 
the  conversion  of  declining  industrial 
regions.  The  ERDF  is  one  of  the 
programs  administered  by  the  EC  that, 


since  Jime  24, 1988,  has  been  unified 
under  the  heading  of  ’’Structural 
Fimds.”  The  program  is  funded  through 
the  EC  general  budget. 

Since  this  program  is  limited  to 
certain  regions,  we  find  it  specific 
within  the  meaning  of  section 
771(5)(A)(ii)  of  the  Act. 

In  1991/92,  ERDF  assistance  was 
provided  to  the  UK  for  BS  pic’s  Deeside 
Industrial  Park  to  fund  infi^tructure 
development  (roads,  sewers,  water,  gas, 
electricity,  etc.).  The  goal  of  the 
infrastructure  project  is  to  make  the  site, 
formerly  agricultiiral  laud,  suitable  for 
light  industry.  At  verification,  company 
officials  informed  us  that  the  developed 
area  was  not  to  be  owned  and  operated 
by  BS  pk,  but  rather  by  other 
companies  to  replace  plants4n  the  area 
that  had  been  lost.  The  assistance  was 
no^rovided  for  steelmaking  activities. 

The  amoimt  of  assistance  which  BS 
pk  reported  as  having  been  received 
under  this  program  in  1991/92  was 
£939,000.  ’This  was  the  amount  the 
Department  userf  in  its  calculations  for 
purposes  of  the  preliminary 
determination.  At  verification,  however, 
we  learned  that  BS  pk  applied  to  the 
regional  (Welsh)  office  for  ERDF 
funding  in  stages,  as  phases  in  the 
infrastructure  were  completed.  An 
application  was  submitted  for  each 
phase  of  the  infrastructure  project.  The 
application  was  based  on  audited 
payments  made  to  contractors  for  the 
infrastructiire. 

At  the  time  of  verification  the  Deeside 
Industrial  Project  was  in  Phase  VI.  We 
verified  that  a  grant  in  the  amount  of 
£9325,000  was  approved  for  Phase  VI. 
We  also  verified  that,  as  of  1990, 
£9287,938  had  been  paid  out  to  BS  pk 
for  the  Deeside  Industrial  Project. 
Company  officials  were  unable  to  break 
out  the  exact  amounts  provided  for 
Phases  I  through  V  of  the  Deeside 
project. 

With  respect  to  BS  pk.  we  found  no 
evidence  tj^t  the  ERDF  grants  are 
related  to  steel  production.  The 
information  reviewed  at  verification 
supports  the  fact  that  this  aid  went 
solely  to  land  development  and  had 
nothing  to  do  with  the  steel  industry 
(the  Dwside  plant  was  closed  in  1980). 
However,  there  is  no  information  to 
indicate  whether  BS  pk  would  have 
been  obligated  to  provide  this 
infrastructure  because,  for  example,  it 
had  closed  steel  facilities  in  the  area. 
Therefore,  we  are  treating  the  funds 
provided  under  this  program  as 
comitervailahle  grants. 

If  it  were  the  case  that  the  total 
received  by  the  company  through  1990 
(£9287,938)  was  received  in  equal 
installments  in  each  of  the  fiscal  years 
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1984/85  through  1989/90.  the  amounts 
received  under  this  program  in  each 
year  would  be  less  than  0.50  percent  of 
the  company's  sales  in  each  year. 
Therefore,  eiadi  of  these  amounts  were 
e}q[>ensed  in  the  years  of  receipt 
Furthermore,  bemuse  the  amount  of  the 
1990/91  grant  is  less  than  0.50  p«t»nt 
of  BS  pic's  total  sales  in  1991,  we  have 
expend  it  in  the  year  of  receipt  (i.e., 
1991).  Thus,  we  divided  the  amotmt  of 
the  1991  grant  by  BS  pic's  total  sales  of 
all  prodxicts  to  calculate  the  ad  valorem 
benefit.  On  this  basis,  we  determine  the 
net  subsidies  for  this  program  to  be  0.00 
percent  ad  valorem  for  BS  pic. 

5.  ECSC  Article  54  Loans/Interest 
Rebates 

The  European  Coal  and  Steel 
Community's  (ECSQ  Article  54 
industrial  investment  loans,  which  are 
only  available  to  the  iron  and  steel 
industry,  are  provided  fw  the  purpose 
of  purchasing  new  equipment  or 
financing  m<^emization.  We  vOTified 
that  Article  54  loans  are  direct,  long¬ 
term  loans  from  the  EC  Commission  and 
that  the  funds  are  loaned  at  a  slightly 
higher  rate  than  that  at  which  the 
Commission  obtained  them  in  order  to 
cover  its  costs.  We  also  verified  that  the 
purpose  of  this  program  is  to  facilitate 
the  borrowing  process  for  companies  in 
the  ECSC,,  some  of  which  may  not 
otherwise  be  able  to  obtain  loans. 

We  determine  that  this  program  is 
limited  to  the  iron  and  steel  industry. 
Therefore,  the  loans  provided  xmder  this 
program  are  coimtervailable  to  the 
extent  that  they  were  pibvided  on  terms 
inconsistent  with  commercial 
considerations. 

Interest  rebates  on  Article  54  loans 
were  granted  to  steel  companies  during 
the  restructuring  and  modernization  of 
the  industry  in  die  early  1980s. 
Companies  applying  for  these  rebates 
had  to  meet  certain  criteria,  such  as  a 
reduction  in  steel  production  capacity 
and  improvements  in  processing  that 
would  yield  energy  savings  and 
improved  efficiency. 

Interest  rebates  were  limited  to  a 
maximum  of  three  percent  of  the  total 
investment  over  a  period  of  five  years. 
These  rebates  were  funded  from  the 
ECSC  operational  budget.  Since  1985, 
levies  imposed  on  EC^  steel 
companies  have  provided  the  revenues 
for  the  operational  budget  Deficits  in 
the  operational  budget  are  made  up  by 
Member  State  contributions.  IMiile  no 
Member  State  contributions  have  been 
made  to  the  operational  budget  since 
1984,  it  was  supplemented  by  Member 
States  frum  1978  through  1984. 

Because  the  interest  rebates  given 
prior  to  1985  were  partially  financed 


through  Member  State  contributiaas.  a 
portion  of  those  interest  rebates  are 
coimtarvailable.  Consistent  with  past 
cases,  we  have  not  countervailed  the 
portion  financed  by  the  ECSCs 
operating  budget  because  those  frmds 
are  obtained  from  company  levies.  To 
calculate  the  counterv^able  pcntim  of 
the  rebates,  we  calculated  the  ratio  of 
the  contrilmtion  from  Member  States  to 
the  ECSC’s  total  available  funds  for  the 
year,  and  then  multiplied  this  ratio  by 
the  rebate  amount 

Moreover,  because  companies  were 
aware  that  interest  rebates  would  be 
available  when  the  loans  were  taken 
out,  we  consider  the  r^tes  to 
constitute  reductions  in  the  interest 
rates  chaimd  rather  than  grants. 

We  verified  that  BSC  received  three 
Article  54  long-term  loans  in  1977.  all 
of  which  were  provided  in  U.S.  dollars. 

It  also  received  rebates  during  the  first 
five  years  on  one  of  these  loans.  We 
verified  that  BSC  knew  that  it  qualified 
for  the  interest  rebate  at  the  time  the 
loan  was  granted.  We  also  verified  that 
the  rebate  was  paid  to  BSC  on  the  dates 
that  interest  on  the  loan  was  due. 

We  considered  the  loan  made  to  BSC 
during  its  creditworthy  period  (i.e., 
prior  to  April  1977)  separately  from  the 
two  loans  made  during  its 
uncreditworthy  period  (i.e.,  from  April 
1977).  For  the  Article  54  loan  provided 
when  BSC  was  creditworthy,  we 
applied  a  creditworthy  interest  rate  (i.e., 
the  average  U.S.  long-term  commercial 
rate  for  1977)  as  our  benchmark.  To 
calculate  the  benefit  from  this  loan  we 
employed  our  normal  long-tom  loan 
me^odology  as  described  in  section 
355.49(c)(1)  of  the  Department's 
Propos^  Ifogulations.  We  then 
compared  the  benchmark  financing  to 
the  nnancing  BSC  received  and  found 
that  BSC  paid  more  interest  than  it 
would  have  paid  using  the  benchmark 
interest  rate.  Therefore,  we  did  not  find 
that  this  loan  was  provided  on  terms 
inconsistent  with  commercial 
considerations. 

For  the  loans  provided  after  BSC 
became  uncreditworthy,  we  used  an 
uncreditworthy  rate  (i.e.,  the  hipest 
U.S.  lending  rate  available  for  long-term 
fixed  rate  loans,  plus  a  risk  premium 
equal  to  12  percent  of  the  U.S.  prime 
rate  for  1977).  See  Final  Affirmative 
Countervailing  Duty  Determination: 
New  Steel  Rail,  Exropt  Light  Rail,  from 
Canada,  54  FR  31991  (August  3, 1989), 
and  section  355.44(b)(6)(iv)  of  the 
Department's  Proposed  Regulations.  We 
used  as  oxir  benchmark  interest  rates  on 
U.S.  dollar  loans  borrowed  in  the 
United  States  because  we  do  not  have 
information  on  U.S.  dollar  loans 
borrowed  in  the  UK  in  1977. 


We  then  cmnpared  the  benchmaric 
financing  to  the  financing  BSC  received 
tmder  this  program  and  found  that  the 
two  Article  54  loans  to  BSC  during  its 
uncreditworthy  period  were  provided 
on  terms  inconsisUmt  with  commercial 
considerations. 

To  calculate  the  benefit  from  these 
loans  we  employed  our  normal  long¬ 
term  loan  meth^ology  as  described  in 
section  3S5.49(c)(l)  of  the  Department's 
Proposed  Regulations.  (See.  also.  Final 
Affimative  Countervailing  Duty 
Determination:  Certain  Gr^te  Products 
from  Spain.  53  FR  24340  (June  28, 

1988).)  We  then  divided  the  benefit 
attributable  to  the  PCX  by  BS  pic's  total 
sales  of  all  products.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
0.00  percent  ad  valorem  for  BS  pic. 

6.  Transportation  Assistance 

Petitioners  allege  that  BS  pic  receives 
benefits  in  tlie  form  of  preferential 
railroad  rates  provided  by  British  Rail, 
a  government-owned  cmnpany. 
Petiticmers  rely  on  Certain  Steel 
Products  from  the  United  Kingdom,  47 
FR  39384, 39386  (September  7. 1982),  in 
which  the  Department  determined, 
based  on  BIA,  that  BSC  was  receiving 
preferential  railroad  rates.  !n  its  1983 
Stainless  Steel  investigation,  the 
Department  found  that  BSC  did  not 
appear  to  receive  preferential  rates.  The 
decision  in  Stainl^  Steel,  however, 
seemed  to  be  limited  to  the  subject 
merchandise. 

According  to  the  UK  government's 
resptmses,  British  Rail  fe  required  by  the 
government  to  operate  on  a  commerdal 
basis  with  set  financial  targets.  It  is 
British  Rail's  policy  not  to  discriminate 
between  comparable  customers  in 
determining  its  charges.  According  to 
the  UK  government,  such 
discrimination  would  be  counts  to  the 
commercial  objectives  set  by  the 
government  and  would  distmt  the  terms 
of  competition  between  rail  freight 
users,  exposing  British  Rail  to  action 
under  EC  competition  law. 

However,  government  officials 
refused  to  allow  us  to  examine  prices 
charged  other  rail  customers.  Therefore, 
using  the  1982  Certain  Steel 
investigation  as  BIA.  we  determine  the 
program  to  be  cotmtervailable  and  the 
estimated  net  subsidy  rate  to  be  0.07 
percent  ad  valorem  m  BS  pic. 

B.  Program  Determined  Not  To  Be 
Countervailable 

We  determine  that  the  following 
program  does  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  the  United  Kfogdom  of  certain  steel 
products: 
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European  Investment  Bank  (EIB)  Loans 

The  European  Investment  Bank  was 
created  by  the  Treaty  of  Rome  to  fund 
projects  in  various  countries  and 
di^rent  types  of  industries.  During 
verification,  we  foimd  that  the  EIB 
provides  loans  to  numerous  economic 
sectors  in  all  regions  of  Europe. 
Furthermore,  the  metal  production 
category,  which  includes  production  of 
the  subject  merchandise,  mstorically 
has  received  a  very  small  percentage  of 
the  loans  granted  by  the  EIB.  For 
example,  from  1987  through  1991,  this 
sector  received  only  0.5  percent  of  total 
loans  provided  by  ^e  Effl.  Therefore, 
we  determine  that  this  program  is  not 
cotmtervailable  because  the  program 
was  available  and  widely  used  on  a  de 
jure  and  de  facto  basis  throughout 
Eiux)pe. 

C.  Pro^xuns  Determined  Not  To  Be  Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  the  UK  of  certain  steel  products; 

1.  Loan  Guarantees. 

2.  NLF  Loans. 

3.  ECSC  Redeployment  Aid. 

4.  ECSC  Conversion  Loans. 

5.  Article  56  Rebates. 

Interested  Party  Comments 

The  following  are  coimtry-specific 
comments  only  and  do  not  address 
those  issues  identified  as  general  issues, 
above.  Also,  for  comments  relating  to  EC 
programs  see.  the  Final  Affirmative 
Coimtervailing  Duty  Determination: 
Certain  Steel  Products  from  Belgium 
which  is  being  published  concurrently 
with  this  notice. 

Comment  1:  Petitioners  argue  that  the 
interest  rates  provided  by  the  UK 
government  and  relied  upon  by  the 
Department  in  calculating  its 
preliminary  CVD  rates  are 
unrepresentative  of  the  rates  which  an 
uncr^itworthy  company  such  as  BSC 
would  have  beien  forced  to  pay.  To 
correct  this  discrepancy,  petitioners 
urge  the  Department  to  use  a  rate  series 
provided  by  petitioners  based  upon  the 
average  interest  rates  paid  by  the  most 
highly  leveraged  UK  public  companies 
during  the  POL 

DOC  Position:  We  a^e  that  the 
interest  rates  used  in  the  preliminary 
determination  were  not  reflective  of  the 
interest  rates  an  uncreditworthy 
company  would  have  paid.  In  the 
calculations  for  this  determination,  we 
have  used  the  information  submitted  by 
the  petitioners. 

Comment  2:  During  verification, 
respondent  BS  pic  was  unable  to  break 
out  freight  expenses  from  the  sales 


denominator  for  sales  to  ECSC  and 
European  Free  Trade  Asscxnation 
(EFTA)  countries.  Petitioners  argue  that 
the  Department  should  subtract  an 
estimate  of  freight  costs  on  export  sales 
to  ECSC  and  E^A  customers. 

DOC  Position:  We  have  used  as  our 
denominator  BS  pic’s  total  sales  of  all 
products  product  in  the  UK.  As 
described  in  the  Denominator  section  of 
the  General  Issues  Appendix,  when 
frei^t  expenses  are  included  in  the 
totiu  sales  figure,  we  are  not  adjusting 
for  these  expenses  imless  freight 
expenses  are  included  in  the  value  of  a 
company’s  sales  of  the  subject 
mer^andise  to  the  United  States. 
Because  sales  of  the  subject 
merchandise  to  the  United  States  are 
recorded  on  an  ex-factory  basis,  we  have 
not  made  any  such  adjustment. 

Comment  3:  Petitioners  argue  that,  in 
determining  whether  Article  54  loans 
were  not  provided  to  BSC  on  terms 
inconsistent  with  commercial 
considerations,  the  Department 
incorrectly  used  as  a  benchmark  the 
highest  U.S.  lending  rate  available,  plus 
a  risk  premium  based  on  the  U.S.  prime 
rate.  According  to  petitioners,  this 
comparison  is  clearly  erroneous  because 
it  is  inconsistent  with  section 
355.44(b)(4)  of  the  Department’s 
Proposed  Regulations  which  state  that 
the  Department  should  use  as  its 
benchmark  “the  national  average  long¬ 
term  fixed  interest  rate  in  the  country  in 
question.’’ 

DOC  Position  :  We  argue  that  the 
preferred  benchmark  for  the  dollar- 
denominated  Article  54  loans  is  a  rate 
in  the  United  Kingdom  for  long-term 
doUar-denominated  loans.  However,  we 
were  unable  to  obtain  this  information. 
Therefore,  we  used  U.S.  interest  rates, 
which  we  consider  to  be  a  reasonable 
alternative. 

Comment  4:  According  to  petitioners, 
insofar  as  the  ECSC  Article  54  rebates 
were  stipulated  in  advance  to  be  of  a 
limited  duration,  they  should  be 
countervailed  as  non-recurring  grants  in 
accordance  with  355.49(b)  of  the 
Department’s  Proposed  Relations. 

DOC  Position:  m  those  instances 
where  the  company  expects  to  receive 
the  rebate  when  it  appUes  for  the  loan, 
we  have  treated  the  loan  with  the  rebate 
as  a  reduced  interest  loan.  We  believe 
this  is  appropriate  because  expectation 
of  the  rebate  will  afreet  the  firm’s 
decision  of  whether  or  not  to  apply  for 
the  loan.  However,  where  that 
expectation  does  not  exist,  and  the 
government  forgives  interest  in  the 
course  of  the  loan,  we  have  treated  the 
fomven  amounts  as  grants. 

Comment  5;  Petitioners  argue  that  the 
benefits  provided  under  the  ERDF 


should  more  correctly  be  treated  as 
recurring  grants,  in  accordance  with 
section  355.49(a)(2)  of  the  Department’s 
Proposed  Regulations,  because  the 
(287,983  received  by  BSC/BS  pic 
between  the  years  1984/85  and  1989/90 
were  disburse  in  equal  increments 
each  year. 

DCjC  Position:  Althou^  we  do  not 
agree  that  the  grants  under  ERDF  are 
recurring,  we  have,  nevertheless, 
expensed  the  benefits  provided  under 
this  program  because  they  were  less 
than  0.50  percent  of  BSC/BS  pic’s  total 
sales  in  each  year  benefits  were 
received.  (See,  the  Allocation  section  of 
the  Genertd  Issues  Appendix.) 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accounting 
records,  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 

Suspmsion  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
certain  steel  products  frnm  the  United 
Kingdom  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  7, 

1992,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  This  final 
countervailing  duty  determination  was 
aligned  with  the  final  antidumping  duty 
determinations  on  certain  steel  products 
from  various  coimtries,  pursuant  to 
section  705(a)(1)  of  the  Act. 

Under  article  5,  paragraph  3  of  the 
GATT  Subsidies  Code,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  on  the  subject 
merchandise  entered  on  or  after  April  6, 

1993,  but  to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  between 
December  7, 1992,  and  April  6, 1993. 

We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act.  if  the  rre  issues  a  final  afrimative 
injury  determination,  and  will  require  a 
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cash  deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  below. 

Certain  Cut-To-Len^  Carbon  Steel  Plate 
Country-Wide  Aa  Valorem  Rate— 0.76 
percent 

Because  Glynwed's  rate  is  significantly 
different,  in  accordance  with  19  CFR 
355.20(d),  it  is  assimed  its  own  rate  of 
0.66  percent  ad  valorem. 

rrC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 


not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  cormtervailing 
duty  order,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  steel  products  from  the  Uniteid 
Kingdom. 


Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C:.  1671d(d)  and  19  CFR 
355.20(a)(4)). 

Dated:  June  21, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-15640  Filed  7-6-93;  8:45  am) 
BIUJNQ  COOC  361(M)e-a 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93D-0194] 

international  Conference  on 
Harmonisation;  Dose-Response 
Information  to  Support  Drug 
Registration;  Draft  Guideline; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  for  comment  entitled 
“Dose-Response  Information  to  Support 
Drug  Registration.”  This  draft  guideline 
was  prepared  by  the  Efficacy  Expert 
VVorldng  Group  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  draft  guideline  discusses 
various  considerations,  such  as 
obtaining  dose-response  information, 
study  designs  for  assessing  dose- 
response,  and  acceptable  approaches  to 
deriving  valid  dose-response 
information.  The  draft  guideline  also 
discusses  when  dose-response  data  are 
desirable,  the  use  of  three  dosage  levels, 
information  derived  ft-om  dose-response 
relationships  suggesting  beneficial  and 
undesirable  effects,  the  use  of  new 
analytical  techniques,  and  when  dose¬ 
ranging  studies  should  be  conducted. 
The  draft  guideline  is  intended  to  help 
ensure  that  dose-response  information 
to  support  drug  registration  is  generated 
according  to  sound  scientific  principles. 
DATES:  Written  comments  by  August  9, 
1993. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  draft  guideline:  Eileen 
Leonard,  Center  for  Dmg  Evaluation  and 
Research  (HFD-150),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4330. 

Regarding  ICH:  Janet  Showalter, 

Office  of  Health  Affairs  (HFY-20),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
1382. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
b»?en  undertaken  by  regulatory 
authorities  and  industry'  associations  to 
promote  international  harmonization  of 


regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with 
technical  input  fi'om  both  regulatory 
and  industry  representatives.  Throiigh 
notices  such  as  this,  FDA  in\dtes  public 
comment  on  ICH  initiatives  that  have 
reached  the  draft  guideline  stage.  ICH  is 
concerned  vrith  harmonization  of 
technical  requirements  for  the 
registration  of  pharinaceutical  products 
among  three  regions:  The  European 
Community  (EC),  Japan,  and  the  United 
States.  The  six  ICH  sponsors  are  the 
European  Commission,  the  European 
Federation  of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  FDA,  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  In  addition,  the  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  tbe  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  fi-om  each  of  the 
organizing  bodies  and  IFPMA,  as  well  as 
observe  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  8, 9,  and 
10, 1993,  the  ICH  Steering  Committee 
agreed  that  the  draft  tripartite  guideline 
entitled  “Dose-Response  Information  to 
Support  Drug  Registration”  should  be 
made  available  for  public  comment  The 
draft  guideline  will  be  made  available 
for  comment  by  the  EC  and  Japan,  as 
well  as  by  FDA,  in  accordance  with 
their  respective  consultation 
procedures.  After  comments  are 
analyzed  and  the  guideline  revised  as 
necessary,  FDA  will  determine  whether 
it  will  adopt  the  guideline.  The  draft 
guideline  discusses  various 
considerations,  such  as  obtaining  dose- 
response  information,  study  designs  for 
assessing  dose-response,  and  acceptable 
approaches  to  deriving  valid  dose- 
response  information.  The  draft 
guideline  also  discusses  when  dose- 
response  data  are  desirable,  the  use  of 
three  dosage  levels,  information  derived 
from  dose-response  relationships 
suggesting  beneficial  and  undesirable 
effects,  the  use  of  new  analytical 


techniques,  and  when  dose-ranging 
studies  should  be  conducted. 

Interested  persons  may,  on  or  before 
August  9, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday, 

The  text  of  the  draft  guideline  follows: 

Dosa-Response  Information  to  Support 
Drug  Registration 

I.  Introduction 

Each  regulatory  agency  will  require  the 
demonstration  of  safety  and  efficacy  of  a  drug 
according  to  procedures  specific  to  the  drug’s 
desired  indications  and  therapeutic  class.  A 
dose-response  study  in  itself  is  not  the  only 
approach  to  demonstrating  the  safety  and 
efficacy  of  a  drug.  Additional  core  studies 
may  include  single  fixed  doses  or  flexible 
doses  compared  to  placebo  or  positive 
controls. 

Knowledge  of  the  relationships  among 
dose,  drug-concentration  in  blood,  and 
clinical  response  (effectiveness  and 
undesirable  effects)  is  important  for  the  safe 
and  effective  use  of  drugs  in  individual 
patients.  This  information  can  help  identify 
an  appropriate  starting  dose,  the  best  way  to 
adjust  dosage  to  the  needs  of  a  particular 
patient,  and  a  dose  beyond  which  increases 
would  be  imlikely  to  provide  added  benefit. 
Dose-concentration  and/or  dose-response 
information  is  used  to  prepare  dosage  and 
administration  instructions  in  product 
labeling.  In  addition,  knowledge  of  dose- 
response  may  provide  an  economical 
approach  to  global  drug  development,  by 
enabling  multiple  regulatory  agencies  to 
make  approval  decisions  from  a  common 
database. 

Historically,  drugs  have  often  been  initially 
marketed  at  what  were  later  recognized  as 
excessive  doses  (i.e.,  doses  well  onto  the 
plateau  of  the  dose-response  curve  for  the 
desired  effect],  sometimes  with  adverse 
consequences  (e.g.,  thiazide-type  diuretics  in 
h)rpertension).  Attempts  have  been  made  to 
improve  this  situation  by  seeking  the 
smallest  discernible  dose  with  a  useful  effect 
or  maximum  dose  beyond  which  no  further 
beneficial  effect  is  seen.  There  may  be 
situations  in  which  these  concepts  are  useful, 
but  expanding  knowledge  indicates  that  they 
do  not  adequately  account  for  individual 
differences.  In  principle,  any  given  dose 
provides  a  mixture  of  desirable  and 
undesirable  effects,  with  no  single  dose 
necessarily  optimal  for  both. 

What  is  most  helpful  in  choosing  the  dose 
of  a  drug  is  knowing  the  shape  and  location 
of  the  dose-response  curve  for  both  desirable 
and  undesirable  effects.  Selection  of  dose  is 
best  based  on  that  information  together  with 
a  judgment  about  the  relative  importance  of 
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desirable  and  undesirable  effects.  For 
example,  a  relatively  high  starting  dose  (on 
or  near  the  plateau  of  the  effectiveness  dose- 
response  curve)  might  be  reconunended  for  a 
drug  with  a  large  demonstrated  separation 
between  its  useful  and  imdesirable  dose 
ranges  or  where  a  rapidly  evolving  disease 
process  demands  rapid  effective  intervention. 
However,  a  large  starting  dose  might  be  a 
poor  choice  for  a  drug  with  a  small 
demonstrated  separation  between  its  useful 
and  undesirable  dose  ranges  or  when  the 
drug  is  administered  to  treat  a  chronic 
condition.  In  this  case,  the  recommended 
starting  dose  might  he  the  lowest  dose 
exhibiting  a  clinically  important  effect  in 
even  a  fraction  of  the  population.  The  choice 
of  a  starting  dose  might  also  be  affected  by 
potential  intersubject  variability  in 
pharmacodynamic  response  to  a  given  blood 
concentration  level,  or  by  anticipated 
pharmacokinetic  differences  (a  lower  starting 
dose  would  protect  patients  who  obtain 
higher  blood  concentrations).  It  is  entirely 
possible  that  different  physicians  and  even 
different  countries  would,  looking  at  the 
same  data,  make  different  choices  as  to  the 
appropriate  starting  doses,  titration  steps, 
and  maximum  recommended  dose,  based  on 
different  perceptions  of  risk/benefrt 
relationships.  Good  dose-response 
information  allows  the  use  of  such  judgment.' 

Concentration-response  data  are  not  always 
needed  but  may  be  helpful  for  anticipating 
the  effects  of  disease  interactions  (e.g.,  renal 
failure),  new  dosage  forms  (e.g.,  controlled 
release),  or  new  dosage  regimens  without 
additional  clinical  trial  data.  Concentration- 
response  data  are  especially  useful  when 
pharmacokinetic  variability  among  patients 
is  great;  they  may  allow  detection  of 
differences  in  defined  endpoints  between 
groups  in  a  prospective  study  with  a  smaller 
number  of  subjects  than  would  be  needed  in 
a  standard  dose-response  study.  The 
collection  of  concentration-response 
information,  however,  does  not  require  the 
institution  of  postmarketing  therapeutic 
blood  level  monitoring  to  useful.  If  the 
relationships  between  concentration  and 
observed  effects  (e.g.,  an  undesirable  or 
desirable  pharmacologic  effect)  are  deffned, 
patient  response  can  Ito  titrated  without  the 
need  for  further  blood  level  monitoring. 
Concentration-response  information  can  also 
allow  selection  of  doses  most  likely  to  lead 
to  a  satisfactory  response. 

As  a  practical  matter,  it  is  generally  easier 
to  obtain  good  dose-response  information 
when  the  response  is  measvired  by  a 
continuous  variable  and  is  both  relatively 
rapidly  obtained  after  therapy  is  started  and 
rapidly  dissipates  after  therapy  is  stopped 
(e.g.,  blood  pressure,  analgesia, 
bronchodilation).  In  this  case,  relatively 
small,  simple  studies  can  give  useful 
information.  Placebo-controlled  individual 
subject  titration  designs  typical  of  many  early 
drug  development  studies,  properly 
conducted  and  analyzed,  can  give  guidance 
for  more  defrnitive  parallel,  fixed  dose,  dose- 
response  studies  or  may  be  definitive  on  their 
own. 

In  contrast,  when  the  response  is  delayed, 
piersistent,  or  dichotomous  (e.g.,  stroke  or 
heart  attack  prevention,  asthma  prophylaxis. 


arthritis  treatments  with  late  onset  response, 
survival  in  cancer,  treatment  of  depression), 
titration  and  simultaneous  assessment  of 
response  is  usually  not  possible 
(nevertheless,  a  titration  design  could 
conceivably  be  used  where  response  was 
delayed  if  very  long  durations  of  treatment  at 
such  dose  levels  were  acceptable  and  if  the 
prolonged  placebo  treatment  needed  could 
also  be  maintained).  Thus,  where  responses 
are  delayed  or  dichotomous,  early  initiation 
of  parallel  design  dose-response  trials  has 
major  advantages.  Unfortunately,  there  is 
often  little  firm  basis  for  the  choice  of  doses 
to  study,  so  that  it  is  important  to  cover  as 
wide  a  dose  range  as  possible  initially,  with 
studies  of  narrower  dose  ranges  to  follow. 

The  parallel  group  dose-response  study  also 
offers  protection  against  missing  effective 
doses  because  of  an  inverted  U-shaped 
(umbrella  or  bell)  dose-response  curve,  where 
higher  doses  are  less  effective  than  lower 
doses. 

Where  titration  designs  do  not  give  good 
dose-response  information,  there  is  a 
tendency  to  choose,  as  a  reconunended  dose, 
the  highest  dose  that  was  reasonably  well- 
tolerated.  This  often  leads  to  dosing  at  levels 
well  in  excess  of  what  is  really  necessary, 
with  the  potential  for  a  considerable  increase 
in  late  onset  of  undesirable  effects  (e.g., 
diiuetics).  When  an  early  answer  is  essential, 
the  titration-to-tolerable-dose  approach  is 
acceptable  because  it  often  requires  a 
minimum  number  of  patients.  For  example, 
the  first  marketing  of  Zidovudine  (AZT),  for 
the  treatment  of  acquired  immune  deficiency 
syndrome  (AIDS),  was  based  on  studies  at  a 
high  dose.  Later  studies  showed  that  lower 
doses  were  as  effective  and  far  better 
tolerated.  The  urgent  need  for  the  first 
effective  anti-HIV  treatment  made  the 
absence  of  dose-response  information  at  the 
time  of  approval  (with  the  condition  that 
more  data  were  to  be  obtained  in  phase  IV) 
reasonable,  but  in  less  urgent  cases  this 
approach  may  not  be  optimal. 

Dose-response  information  does  not  assure 
adequate  risk/benefit  assessments  in  all 
clinical  situations.  Even  where  adequate 
dose-response  relationships  are  established, 
other  infiuences,  such  as  drug  interactions, 
can  greatly  affect  the  safety  profile  of  a  drug. 
In  cases  where  commonly  utilized  doses  are 
already  higher  than  needed,  such  situations 
may  more  readily  arise. 

n.  Obtaining  Dose-Response  Information 

Dose-response  information  can  be  derived 
from  many  sources  and  can  be  of  varying 
degrees  of  precision.  Different  therapeutic 
areas  have  evolved  different  therapeutic  and 
investigational  behaviors;  these  affect  the 
kinds  of  studies  that  tend  to  be  carried  out 
and  the  kinds  of  data  considered  most 
critical.  Parallel  dose-response  study  designs 
or  placebo-controlled  titration  study  designs 
(both  as  typically  used  in  hypertension  trials) 
might  not  be  acceptable  in  offier  therapeutic 
areas,  such  as  life-threatening  infections  or 
potentially  curable  tumors.  In  those  cases 
considerable  toxicity  could  be  accepted,  as 
doses  of  drugs  are  chosen  to  achieve  the 
greatest  possible  effect  immediately.  Use  of 
low,  possibly  subeffective  doses  or  titration 
to  effect  may  be  unacceptable,  as  an  initial 


feilure  in  these  cases  may  represent  an 
opp>ortunity  for  cure  forever  lost. 

Nonetheless,  even  for  life-threatening 
diseases,  drug  developers  should  always  be 
weighing  the  gains  and  disadvantages  of 
varying  regimens  and  considering  how  best 
to  choose  dose,  dose- interval  and  dose- 
escalation  steps.  Even  in  indications 
involving  life-threatening  diseases,  it  will  not 
always  be  true  that  the  highest  tolerated  dose 
will  be  the  optimal  dose.  Early  study  of 
several  doses  may  allow  use  of  a  lower  dose 
with  little  loss  of  effect  and  a  greater  net 
clinical  usefulness.  Where  only  a  high  dose 
is  studied,  hlood  concentration  data,  which 
almost  always  shows  individual  variability, 
may  give  clues  to  possible  dose- 
concentration  relationships  or  the  absence  of 
them. 

Probably  the  most  important  implication  of 
the  need  for  good  dose-response  information 
is  that  dose-finding  should  be  considered  as 
an  integral  component  of  drug  development, 
an  inherent  part  of  establishing  the  safety  and 
effectiveness  of  the  drug.  If  dose-finding  and 
assessment  is  built  into  the  development 
process  it  can  usually  be  accomplished  with 
no  waste  of  time  and  little  extra  effort 
compared  to  development  plans  that  ignore 
dose-response. 

Well-laid  plans  are  not  invariably 
successful,  however,  and  regulatory  agencies 
must  appreciate  the  difficulties  that  can  be 
encountered.  Even  in  a  well-designed  dose- 
response  study,  doses  may  have  been 
selected  that  are  too  high,  or  too  close 
together  so  that  all  are  equivalent  (albeit 
superior  to  placebo).  In  that  case,  there  is  the 
possibility  that  the  lowest  dose  studied  is 
still  too  high.  Nonetheless,  an  acceptable 
balance  of  observed  undesired  effects  and 
beneficial  effects  might  make  marketing  at 
the  doses  studied  reasonable.  This  decision 
would  be  easiest,  of  course,  if  the  drug  had 
special  value,  but  even  if  it  did  not,  further 
dose-finding  might  be  pursued  in  the 
postmarketing  period.  Similarly,  while 
seeking  dose  response  data  should  be  a  goal 
of  every  development  program,  where  benefit 
from  a  new  therapy  for  a  serious  disease  is 
clear,  approval  based  on  data  from  studies 
using  a  single  dose  might  be  appropriate  (this 
is  quite  typical  of  mortality  studies). 
Sometimes  additional  data  may  be  generated 
in  phase  IV,  especially  if  there  is  significant 
toxicity  at  the  dose  studied.  Even  for 
mortality  studies,  the  potential  advantages  of 
studying  more  than  a  single  dose  should  be 
considered.  It  may  be  possible  to  simplify  the 
study  by  collecting  less  information  on  most 
patients,  allowing  study  of  a  larger 
population  treated  with  several  doses 
without  significant  increase  in  costs. 

In  addition  to  seeking  dose-response 
information  frx)m  studies  specifically 
designed  to  provide  it,  the  entire  database 
should  be  examined  intensively  for  possible 
dose-response  effects,  despite  limitations  due 
to  study  design  features.  For  example,  many 
studies  titrate  the  dose  upward  for  safety 
reasons.  As  most  side  effects  of  drugs  occur 
early  and  may  disappear  with  continued 
treatment,  this  can  result  in  a  spuriously 
higher  rate  of  undesirable  effects  at  the  lower 
doses.  Similarly,  in  studies  where  patients 
are  titrated  to  a  desired  response,  those 
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patients  relatively  unresponsive  to  the  drug 
are  more  likely  to  receive  the  higher  dose, 
giving  an  apparent,  but  misleading,  inverted 
U-shaped  dose-response  curve.  Despite  these 
kinds  of  limitations,  clinical  data  horn  all 
sources  should  be  analyzed  using 
multivariate,  population-based  or  other 
alternative  approaches.  For  example  an 
inverse  relation  of  eff^t  to  weight  could 
reflect  a  dose-response  relationship,  if 
pharmacokinetic  screening  is  carried  out,  or 
if  other  approaches  to  obtaining  drug 
concentrations  during  trials  are  used,  a 
relation  of  effects  (desirable  or  undesirable) 
to  blood  concentrations  may  be  discerned. 

The  relationship  may  be  a  persuasive 
description  of  concentration  response  on  its 
own  or  suggest  further  study. 

The  information  obtained  through  targeted 
studies  and  analyses  of  the  entire  database 
can  be  used  by  the  sponsor  to: 

1.  Identify  a  reasonable  starting  dose, 
ideally,  with  specific  adjustments  (or  a  firm 
basis  for  believing  none  is  needed)  for  patient 
size,  gender,  age,  concomitant  illness,  and 
concomitant  therapy,  reflecting  an 
integration  of  what  is  known  about 
pharmacokinetic  and  pharmacodynamic 
variability.  Depending  on  circumstances  (the 
disease,  the  drug's  toxicity)  this  may  range 
from  the  lowest  dose  with  any  useful  effect 
to  a  dose  that  is  at  or  near  the  full-effect  dose. 

2.  Identify  reasonable  titration  steps  and 
the  interx'al  at  which  they  should  be  taken, 
again  with  appropriate  adjustments  for 
patient  characteristics.  These  steps  would  be 
based  on  the  steepness  of  the  dose-effect 
curves  (desirable  and  undesirable  effects)  and 
time  to  measurable  effect. 

3.  Identify  a  dose  or  a  response  (desirable 
or  undesirable),  beyond  which  titration 
should  not  ordinarily  be  attempted  because 
of  a  lack  of  further  bimefit  or  an  unacceptable 
increase  in  undesirable  effects. 

III.  Study  Designs  for  Assessing  Dose- 
Response 

The  choice  of  study  design  and  study 
population  in  dose-response  trials  will 
depend  on  the  phase  of  development, 
therapieutic  indication  under  investigation 
and  the  severity  of  the  disease  in  the  patient 
population  of  interest.  By  example,  a  more 
homogeneous  patient  population  will  allow 
for  greater  ease  of  study  with  smaller 
numbers  of  subjects  per  treatment  condition. 
The  lack  of  appropriate  salvage  therapy  for 
life  threatening  or  serious  conditions  with 
irreversible  outcomes  may  ethically  preclude 
conduct  of  studies  at  doses  below  the 
maximal  well-tolerated  dose. 

In  general,  useful  dose-response 
information  is  best  obtained  from  specifically 
designed  trials  comparing  several  doses.  A 
comparison  of  results  from  controlled  single¬ 
dose  trials  might  sometimes  be  informative, 
although  the  many  across  study  differences 
that  occur  in  separate  trials  maikes  this 
approach  problematia  It  is  also  possible  in 
some  cases  to  derive  blood  concentration- 
response  relationships  from  the  variable 
concentrations  attained  in  a  fixed  dose  trial. 
While  these  analyses  are  potentially 
confounded  by  other  patient  foctors,  the 
information  can  be  useful  and  can  guide 
subsequent  studies.  Conducting  dose-ranging 


studies  at  an  early  stage  of  clinical 
development  may  reduce  the  niunber  of 
failed  phase  III  trials,  speeding  the  drug 
development  process  and  conserving 
development  resources. 

Pharmacokinetic  information  can  be  used 
to  help  choose  dose  levels  that  diminish  the 
overlap  betw'een  expected  concentrations  in 
dose-response  trials.  In  the  case  of  drugs 
exhibiting  very  high  pharmacokinetic 
variability,  a  greater  spread  of  doses  could  be 
chosen  or  patient-characteristic  adjusted 
dosage  or  drug  concentration-control 
proc^ures  may  be  used  to  conduct  efficient 
clinical  trials. 

Trials  intended  to  evaluate  dose  or 
concentration  response  should  be  well 
controlled,  using  randomization  and  blinding 
(unless  inapplicable)  to  assure  comparability 
of  treatment  groups  and  to  minimize 
potential  patient,  investigator,  and  analyst 
bias,  and  should  be  of  adequate  size.  It  is 
important  to  choose  as  wide  a  range  of  doses 
as  is  compatible  with  practicality  and  patient 
safety,  to  discern  clinically  meaningful 
differences. 

There  are  a  number  of  study  designs  that 
can  assess  dose-response.  The  same 
approaches  can  also  be  used  to  measrire 
concentration-response  relationships. 

The  following  are  acceptable  approaches  to 
deriving  valid  dose-response  information. 
Some  approaches  outlined  in  this  guidance 
are  better  established  than  others,  but  all  are 
worthy  of  consideration.  These  designs  can 
be  applied  to  the  study  of  established  clinical 
endpoints  or  surrogate  endpoints. 

A.  Parallel  Dose-response 

Simplest  in  concept  is  randomization  to 
several  fixed  dose  groups.  The  fixed  dose  is 
the  final  or  maintenance  dose;  patients  may 
be  placed  immediately  on  that  dose  or 
titrated  more  gradually  (in  a  scheduled 
forced  titration)  to  it  if  that  seems  safer.  In 
either  case,  the  final  dose  should  be 
maintained  for  an  adequate  time  to  allow  the 
dose-response  comparison.  Although  it  is 
desirable  to  include  a  placebo  group  in  dose- 
response  studies,  it  is  not  theoreticdly 
necessary  in  all  cases  (a  positive  slope  shows 
drug  effect).  To  measure  the  size  of  the  drug 
effect,  however,  an  ineffective  (placebo)  or 
minimally  effective  comparator  is  generally 
needed.  Moreover,  because  it  can 
unequivocally  show  effectiveness,  a  placebo 
group  will  salvage,  in  part,  a  study  that  used 
doses  that  were  all  too  high  and  therefore 
showed  no  dose-response  slope,  by  showing 
that  all  doses  were  superior  to  placebo.  In 
principle,  having  the  power  to  detect  a 
statistically  significant  difference  in  pairwise 
comparisons  between  doses  is  not  necessary 
if  a  statistically  significant  trend  across  doses 
can  be  established  using  all  the  data. 

As  with  any  placebo-rantrolled  trial,  it 
may  also  be  useful  to  have  in  addition  an 
active  drug  control  group.  Inclusion  of  both 
control  groups  establishes  assay  sensitivity 
allowing  a  distinction  between  an  ineffective 
drug  and  an  ineffective  (null,  no-test)  study. 

B.  Crossover  Dose-response 

A  randomized  multiple  crossover  study 
can  be  successful  if  drug  effect  develops 
rapidly  and  patients  return  to  baseline 


conditions  quickly,  if  responses  are  not 
dichotomous  and  irreversible  (cure,  death), 
and  if  patients  have  reasonably  stable 
conditions.  However,  this  design  suffers  from 
the  liabilities  of  all  crossover  studies:  serious 
problems  in  the  event  of  treatment 
withdrawals,  long  duration,  imcertainty 
about  carry  over  effects  baseline 
comparability  and  period  by  treatment 
interactions.  An  advantage  is  that  each 
individual  receives  several  different  doses  so 
that  individual  dose-response  information 
may  be  examined. 

C.  Forced  Titration 

A  forced  titration  study  is  similar  in 
concept  and  limitations  to  a  multiple 
crossover  dose-response  study,  except  that 
assignment  to  dose  levels  is  ordered,  not 
random.  If  successful  (most  patients 
complete  all  doses),  and  if  controlled  using 
a  parallel  placebo-group,  the  forced  titration 
study  allows  a  series  of  comparisons  of  an 
entire  randomized  group  given  several  doses 
of  drug  with  a  concurrent  placebo,  as  does 
the  parallel  fixed  dose  trial.  A  disadvantage 
is  that  by  itself  this  study  design  cannot 
distinguish  response  to  increased  dose  from 
response  to  increased  time  on  drug  therapy 
and  it  is  therefore  an  unsatisfactory  design 
when  response  is  delayed,  unless  treatment 
at  each  dose  is  quite  prolonged.  A  tendency 
toward  spontaneous  improvement  is  also  a 
problem  for  this  design,  as  higher  dose  may 
find  little  room  for  effect.  This  design  can 
give  a  reasonable  first  approximation  of  the 
dose-response  relationship  if  the  cumulative 
(temporal)  drug  effect  is  minimal  and  the 
number  of  treatment  withdrawals  are  not 
excessive.  Compared  to  a  parallel  dose- 
response  study,  this  design  uses  fewer 
patients,  and  it  is  possible,  simply  by 
extending  the  study  duration,  to  investigate 
a  very  broad  range  of  doses. 

D.  Optional  Titration  (Placebo-controlled 
Titration  to  Endpoint) 

In  this  design  patients  are  titrated  until 
they  reach  a  well  characterized  response,  as 
defined  by  dosing  rules  expressed  in  the 
protocol. 

This  approach  is  applicable  only  to 
conditions  with  a  reasonably  prompt  and 
continuous  (or  multi-level  categorical;  i.e., 
not  dichotomous)  response  to  treatment. 

With  a  crude  analysis  of  such  studies,  e.g., 
comparing  the  effects  in  the  subgroups  of 
patients  titrated  to  various  dosages,  this 
design  often  gives  a  misleading  inverted  U- 
sha(^  curve,  as  only  poor  responders  tend 
to  be  titrated  to  the  highest  dose.  More 
sophisticated  approaches  that  correct  for  this, 
however,  such  as  nonlinear  mixed  effects 
modeling,  appear  to  allow  calculation  of 
valid  dose-response  information.  It  is 
important  to  maintain  a  concurrent  placebo 
group  to  correct  for  secular  trends, 
investigator  expectations,  etc.  Like  other 
designs  that  use  several  doses  in  the  same 
patient,  this  design  uses  fewer  patients  than 
a  parallel  fixed  dose  study  of  similar  power 
and  can  provide  individual  dose-response 
information. 

IV.  Guidance 

1.  Dose-response  data  are  desirable  for 
almost  all  new  chemical  entities  entering  the 
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market.  These  data  should  be  derived  from 
study  designs  that  are  sound  and 
scientifically  based,  and  there  are  a  variety  of 
different  designs  that  are  applicable.  The 
trials  should  be  well  controlled,  using 
accepted  approaches  to  minimize  bias.  In 
addition  to  formal  trials,  the  entire  database 
should  be  intensively  examined  for  possible 
valid  dose-response  information. 

2.  An  acceptable,  but  not  the  only,  study 
design  for  obtaining  dose-response  data  is  the 
parallel,  randomized  dose-response  study 
with  three  or  more  dosage  levels,  one  of 
which  may  be  zero  (placebo).  From  such  a 
trial,  a  plot  or  equation  can  be  constructed 
that  defines  the  relationship  between  drug 
dosage,  or  concentration,  to  clinical 
beneficial  or  undesirable  effects  in 
individuals  or  populations  of  patients. 

Three  dose  levels  are  needed  as  two  levels 
(drug  versus  placebo)  only>allow  a  test  of  the 
null  hypothesis  of  no  difference  between 
them.  While  a  linear  relationship  can  be 
derived  from  responses  to  two  active  doses, 
this  approximation  is  usually  not  sufficiently 
informative. 

3.  Dose-response  data  from  which 
relationships  to  both  beneficial  and 
undesirable  effects  can  be  derived  may 
provide  information  that  allows  approval  of 


a  range  of  doses  that  encompass  an 
appropriate  benefit  to  risk  ratio.  The  same 
dose-response  data  may  be  used  by  different 
regulatory  agencies  to  arrive  at  different 
approved  dosage  regimens  that  are 
appropriate  to  the  medical,  cultural,  and 
regulatory  needs  of  specific  countries. 

4.  New  data  analytical  techniques, 
including  increased  use  of  retrospective 
population-type  analyses,  may  help  define 
the  dose-response  relationship. 

Regulatory  agencies  and  drug  developers 
should  be  receptive  to  the  concept  of 
reasoned  and  well  documented  exploratory  . 
data  analysis  of  existing  or  future  databases 
in  search  of  dose-response  data.  Although 
retrospective  analyses  may  be  informative, 
this  approach  should  not  subvert  the 
requirement  for  dose-response  data  from 
prospective,  randomized  multi-dose-level 
clinical  trials.  Post  hoc  exploratory  data 
analysis  in  search  of  dose  response 
information  fit>m  databases  generated  to  meet 
other  objectives  will  often  generate  new 
hypotheses,  but  will  only  occasionally 
provide  definitive  discovery  of  dose-response 
relationships.  Agencies  should  also  be 
receptive  to  the  use  of  various  newer 
statistical  and  pharmacometric  techniques 
such  as  Bayesian  and  population  methods. 


modeling,  and  pharmacokinetic- 
pharmacodynamic  approaches. 

5.  It  is  prudent  to  carry  out  dose-ranging 
studies  early  in  development  (i.e.,  phase  I, 
early  phase  II)  in  order  to  avoid  failed  phase 
III  trials  or  accumulation  of  a  database  that 
consists  largely  of  exposures  at  ineffective  or 
excessive  doses. 

6.  Approval  decisions  are  based  on  a 
consideration  of  the  totality  of  information 
on  a  drug.  Depending  on  the  kind  and  degree 
of  effectiveness  shown,  a  variety  of 
imperfections  in  the  database  may  be 
acceptable  with  the  expectation  of  further 
studies  after  marketing.  Thus,  good  dose- 
response  information,  like  information  on 
responses  in  special  populations,  on  long¬ 
term  use,  on  potential  drug-drug  and  drug- 
disease  interactions,  is  expected  but  might,  in 
the  face  of  a  major  therapeutic  benefit  or 
urgent  need,  or  very  low  levels  of  observed 
toxicity,  become  a  deferred  requirement. 

Dated:  June  29. 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  930-0203] 

International  Conference  on 
Harmonisation;  Draft  Guideiine  on 
Ciinicai  Safety  Data  Management: 
Definitions  and  Standards  for 
Expedited  Reporting;  Avaiiabiiity 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  for  comment  entitled 
“Clinical  Safety  Data  Management: 
Definitions  and  Standards  for  Expedited 
Reporting.”  This  draft  guideline  was 
prepared  by  the  Expert  Working  Group 
on  Efficacy  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  draft  guideline  provides 
standard  definitions  and  terms  for  key 
aspects  of  clinical  safety  reporting.  The 
draft  guideline  also  discusses 
mechanisms  for  expedited  reporting. 

The  draft  guideline  is  intended  to  help 
harmonize  methods  for  gathering  and 
evaluating  clinic  safety  data. 

DATES:  Written  comments  by  August  9, 
1993. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  draft  guideline:  Joyce 
Johnson,  Center  for  Drug  Evaluation 
and  Research  (HFD-735),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4227, 
or 

Murray  Lumpkin,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-4310. 

Regarding  ICH:  Janet  Showalter,  Office 
of  Health  Affairs  (HFY-20),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
1382. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 


harmonization,  and  FDA  is  committed 
to  seeking  scientifically  based 
harmonized  technical  procedures  for 
pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development. 

ICH  was  organized  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with 
technical  input  from  both  regulatory 
and  industry  representatives.  Through 
notices  such  as  this,  FDA  invites  public 
comment  on  ICH  initiatives  that  have 
reached  the  draft  gtiideline  stage.  ICH  is 
concerned  with  harmonization  of 
technical  requirements  for  the 
registration  of  pharmaceutical  products 
among  three  regions:  The  European 
Community,  Japan,  and  the  United 
States.  The  six  ICH  sponsors  are:  The 
European  Commission,  the  European 
Federation  of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  U.S.  Food  and  Drug 
Administration,  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  In  addition,  the  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA), 
The  ICH  Steering  Committee  includes 
representatives  from  each  of  the 
organizing  bodies  and  IFPMA,  as  well  as 
observers  fi:om  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

The  ICH  Steering  Committee  agreed  at 
a  meeting  held  on  Jime  23  and  24, 1993, 
that  the  ^aft  tripartite  guideline 
entitled  "Clinical  Safety  Data 
Management:  Definitions  and  Standards 
for  Expedited  Reporting”  should  be 
made  available  for  public  comment.  The 
draft  guideline  will  be  published  for 
comment  by  the  European  Community 
and  by  Japan,  as  well  as  by  FDA,  in 
accordance  with  their  respective 
consultation  procedures.  After  the 
comments  are  analyzed  and  the  draft 
guideline  revised  as  necessary,  FDA  will 
determine  whether  it  will  adopt  the 
guideline.  The  draft  guideline  defines 
basic  terms,  such  as  “adverse  event,” 
“adverse  drug  reaction,”  and 
“unexpected  adverse  drug  reaction.” 
The  draft  guideline  also  provides 
guidance  on  determining  whether  an 
adverse  drug  reaction  is  “expected,” 
suggesting,  for  example,  that  the 
investigator’s  brochure  serve  as  a  source 
document  if  the  drug  is  not  marketed 
anywhere  in  the  world.  The  draft 
guideline  also  contains  standards  for 


expedited  reporting,  describing  what 
information  should  be  reported, 
recommends  5-,  10-,  and  15-calendar 
day  reporting  timeframes,  recommends 
the  use  of  the  QOMS-I  form  for 
reporting  information  or,  alternatively, 
suggests  that  basic  information  or  data 
elements  be  used.  These  elements 
include  items  such  as  patient  details 
(initials,  relevant  identifiers,  sex,  age 
and/or  date  of  birth,  and  weight), 
suspected  medicinal  products, 
concomitant  drugs,  details  of  the 
suspected  adverse  drug  reactions, 
details  on  the  party  or  person  reporting 
the  event,  and  administrative  and 
sponsor/company  details.  The  draft 
guideline  also  discusses  whether  and 
when  blinded  studies  should  be  broken; 
reporting  reactions  associated  with 
comparison  drug  or  placebo  treatments; 
products  with  more  than  one  dosage 
form,  route  of  administration,  or  use; 
and  adverse  events  that  occur  after  the 
patient  has  completed  the  clinical 
study. 

Interested  persons  may,  on  or  before 
August  9, 1993,  submit  written 
comments  on  the  draft  guideline  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  single  copies.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  draft  guideline  follows: 

Clinical  Safety  Data  Management 
Definitions  and  Standards  for 
Expedited  Reporting 

I.  Introduction 

Consensus  has  been  reached  by  all  six 
parties  on  appropriate  specific 
objectives  for  international  agreement  at 
ICH-2  under  the  general  topic  of 
clinical  safety  data  management. 
Although  the  overall  goal  of  the  ICH 
process  is  the  harmonization  of 
technical  requirements  for 
pharmaceutical  product  registration,  it 
is  also  important  to  harmonize  the  way 
we  gather  and,  if  necessary,  take  action 
on  important  clinical  safety  information* 
arising  fiom  signals  during  clinical 
development.  Thus,  agreed  definitions 
and  terminology  as  well  as  procedures 
will  ensure  uniform  Good  Clinical 
Practice  standards  in  this  area.  The 
initiatives  already  xmdertaken  for 
marketed  medicines  through  the 
aOMS-1  and  aOMS-2  Working 
Groups  on  expedited  (alert)  reports  and 
periodic  safety  update  reporting, 
respectively,  are  important  precedents 
and  models.  However,  there  are  special 
circumstances  involving  drugs  under 
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development,  especially  in  the  early 
stages  and  before  any  marketing 
experience  is  available.  On  the  other 
hand,  it  must  be  recognized  that  a  drug 
will  be  under  various  stages  of 
development  and/or  marketing  in 
different  coxmtries,  and  safety  data  from 
marketing  experience  will  ordinarily  be 
of  interest  to  regulators  in  countries 
where  the  drug  is  still  under 
investigational-only  (Phase  1,  2,  or  3) 
status.  For  this  reason,  it  is  unwise  and 
impractical  to  treat  independently  pre¬ 
marketing  and  post-marketing  clinical 
safety  reporting  concepts  and  practices. 

Our  Expert  Working  Group  (EWG)  has 
been  chosen  to  concentrate  on  (1) 
Development  of  standard  definitions 
and  terminology  for  key  aspects  of 
clinical  safety  reporting,  and  (2)  the 
appropriate  mechanism  for  handling 
expedited  (rapid)  reporting.  Our  EWG 
has  also  provided  input  to  EWG  E6 
(GCP  Gmdelines)  to  ensure  consistency 
between  both  groups*  proposals 
covering  clinical  safety. 

Other  topics  that  have  been  suggested 
for  possible  discussion  are  those 
concerning  technical  definitions  for 
toxicity  (lab  normal/abnormal  ranges, 
etc.)  and  standards  for  safety  data 
analysis  and  presentation  (as  in  clinical 
study  reports).  However,  it  is  our  EWG’s 
opinion  that  neither  of  these  topics  falls 
within  its  primary  remit.  The  first  is  an 
exceedingly  complex  and  difficult  area 
that  requires  expertise  and  time  beyond 
current  resources.  The  second  falls  more 
properly  within  the  responsibilities  of 
the  EWG  on  Clinical  Study  Reports  (E3) 
or  perhaps  as  a  joint  project  for  the 
future  within  our  EWG  (E2). 

In  addition  to  the  expedited  reporting 
covered  in  this  proposal,  periodic 
summary  safety  (update)  reports  may 
also  be  desirable  during  pre-approval 
phases  of  drug  development.  However, 
EWG  E2  believes  that  this  and  other 
important  subjects  not  addressed  under 
ICH-2  should  be  pursued  under  ICH-3 
as  an  extension  of  this  present  proposal; 
recommendations  to  the  Steering 
Committee  are  made  in  a  separate 
document. 

As  part  of  the  documentation  and 
rationale  for  the  proposals  to  be 
presented  at  ICH-2  (October  1993)  by 
EWG  E2,  a  summary  of  existing 
regulatory  requirements  will  be 
presented  to  illustrate  the  critical  need 
for  harmonization;  the  paper  by  Gordon 
and  Patrick  (Drug  Information  Journal, 
vol.  26,  pp.  1  to  15, 1992)  can  serve  as 
a  basis.  Furthermore,  an  attempt  vdll  be 
made  to  gather  data  prior  to  October 
1993  on  the  type  and  quantity  of 
expedited  reports  managed  per  year 
(e.g.,  1992)  by  multinational  companies; 
this  would  allow  better  understanding 


of  the  extent  and  complexity  of  the 
information  that  industry  and  regvilatory 
authorities  must  handle  and  mi^t 
guide  implementation  of  the  proposals 
for  harmonization. 

Many  of  the  proposals  presented 
below  are  accompanied  by  explanations 
or  clarifications  as  footnotes.  These 
footnotes  are  integral  parts  of  this 
document  and  must  be  read  along  with 
the  main  text. 

II.  Definitions  and  Terminology 
Associated  With  Clinical  Safety 
Experience 

A.  Basic  Terms 

Definitions  for  the  terms  adverse 
event  (or  experience),  signal,  adverse 
reaction,  and  unexpected  adverse 
reaction  have  previously  been  agreed  to 
by  consensus  of  the  more  than  30 
Collaborating  Centers  of  the  WHO 
International  Drug  Monitoring  Center 
(Uppsala,  Sweden).  (See  British  Medical 
Journal,  304:465  (February  22, 1992)) 
Although  those  definitions  can  pertain 
to  situations  involving  clinical 
investigations,  some  minor 
modifications  are  necessary,  especially 
to  accommodate  the  pre-approval, 
development  environment.  The 
following  definitions,  with  input  from 
the  WHO  Collaborative  Center,  have 
been  agreed  upon. 

1.  Adverse  event  (or  experience).^  Any 
untoward  medical  occurrence  in  a 
patient  treated  with  a  pharmaceutical 

roduct  but  which  does  not  necessarily 
ave  a  causal  relationship  with  this 
treatment. 

2.  Adverse  drug  reaction  (ADR)^.  A 
response  to  a  drug  which  is  noxious  and 
imintended,  and  which  occurs  at  doses 
normally  used  or  tested  in  man  for 
prophylaxis,  diagnosis,  or  therapy  of 
disease,  or  for  the  modification  of 
physiological  function. 

3.  Unexpected  adverse  drug  reaction.^ 
An  adverse  reaction,  the  nature  or 
severity  of  which  is  not  consistent  with 
applicable  product  information  or 
labeling  (e.g..  Investigator’s  Brochure  for 


*  The  old  term  “side  effect”  has  been  used  in 
various  ways  in  the  past  usually  to  describe 
negative  (unfavorable)  effects,  but  also  positive 
(favorable)  effects.  It  is  reconunended  that  this  term 
no  longer  be  used  and  particularly  should  not  be 
regarded  as  synonymous  with  an  adverse  event  or 
adverse  reaction. 

*  Modified  from  WHO  Techical  Report  No.  498 
(1972)  by  adding  the  phrase  “or  tested." 

*  The  original  WHO  definition  referred  to 
“domestic  labeling  or  marketing  authorization,”  but 
for  unapproved  dnigs,  no  data  sheet  or  “label"  may 
exist  Original  also  defined  unexpected  as  an  ADR 
not  “expected  from  characteristics  of  the  drug;”  this 
is  a  separate  concept  (i.e.,  not  anticipated  on 
pharmacological  grotmds)  and  is  not  by  itself  a 
criterion  for  defining  the  regulatory  reporting 
standards  developed  herein. 


an  unapproved  experimental  drug;  Data 
Sheet  for  a  marketed  product). 

4.  Signal.  Reported  information  on  a 
possible  causal  relationship  between  an 
adverse  event  and  a  drug,  the 
relationship  being  unknown  or 
incompletely  dociunented  previously. 
Ustially  more  than  a  single  report  is 
required  to  generate  a  signal,  depending 
upon  the  seriousness  of  the  event  and 
the  quality  of  the  information. 

B.  Serious  Adverse  Event  or  Reaction 

During  clinical  trials,  adverse  events 
may  occur  which,  if  suspected  to  be 
drug-related  (adverse  drug  reactions), 
mi^t  be  significant  enough  to  lead  to 
important  changes  in  the  way  a  drug  is 
developed  (e.g.,  change  in  dose, 
population,  needed  monitoring,  consent 
forms).  This  is  particularly  true  for 
reactions  which,  in  their  most  severe 
forms,  threaten  life  or  function.  Such 
reactions  should  be  reported  promptly 
to  regulators. 

Therefore,  special  medical  or 
administrative  criteria  are  needed  to 
define  reactions  that,  either  due  to  their 
nature  (“serious”)  or  due  to  the 
significant,  imexpected  information 
they  provide,  justify  expedited 
reporting. 

After  reviewing  the  various  regulatory 
and  other  definitions  in  use  or  under 
discussion  elsewhere  (FDA,  WHO, 
QOMS-l  for  example),  the  following 
proposed  definition  is  believed  to 
encompass  the  spirit  and  meaning  of 
them  all:  * 

A  serious  adverse  event  (experience) 
or  reaction  is  any  xmtoward  medical 
occurrence  that  at  any  dose: 

•  Results  in  death 

•  Requires  inpatient  hospitalization 
or  prolongation  of  existing 
hospitalization 

•  Results  in  persistent  or  significant 
disability/incapacity 

•  Is  life-threatening.® 


*To  ensure  no  confusion  or  misunderstanding  of 
the  difference  between  the  terms  “serious”  and 
“severe,"  the  following  note  of  clarification  is 
provided: 

The  term  “severe"  is  often  used  to  describe  the 
intensity  (severity)  of  a  specific  event  (as  in  mild, 
moderate,  or  severe  myocardial  infarction);  the 
event  itself  however,  may  be  of  relatively  minor 
medical  significance  (such  as  severe  headache). 
Severe  is  not  synonymous  %vith  “serious,"  which  is 
based  on  patient/event  outcome  or  action  criteria 
usually  associated  with  events  that  pose  a  threat  to 
a  patient’s  life  or  functioning.  Seriousness  (not 
severity)  serves  as  a  guide  for  defining  regulatory 
reporting,obligations.  In  order  to  facilitate  the 
distinction  between  these  terms  in  different 
languages,  recommended  translations  are  given  in 
Attachment  1. 

*The  term  “life-threatening"  in  the  definition  of 
“serious”  refers  to  an  event  in  which  the  patient 
was  at  risk  of  death  at  the  time  of  the  event;  it  does 
not  refer  to  an  event  which  hypothetically  might 
have  caused  death  if  it  were  more  severe. 


37410 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


Cancers  and  congenital  anomalies/ 
birth  defects  should  also  be  regarded  as 
“serious**  even  if  they  do  not  result  in 
one  of  the  outcomes  listed  above. 

There  are  other  important  medical 
events  that  may  not  Im  immediately  life- 
threatening  or  result  in  death  or 
hospitalization  but  may  jeopardize  the 
patient  or  may  require  intervention  to 
prevent  one  of  the  outcomes  listed  in 
the  previous  two  paragraphs.  Examples 
of  such  events  are  blo^  dyscrasias, 
convulsions,  intensive  treatment  in  an 
emergency  room  or  at  home  for  allergic 
bron^ospasm  without  inpatient 
hospitalization,  or  development  of  drug 
dependency  or  drug  abuse.  Medical  and 
scientific  judgment  should  be  exercised 
in  deciding  whether  expedited  reporting 
is  appropriate  in  such  situations. 

C.  Expectedness  of  an  Adverse  Drug 
Reaction 

The  purpose  of  expedited  reporting  is 
to  make  regulators  aware  of  new, 
important  information  on  serious 
reactions.  Therefore,  such  reporting  will 
generally  involve  events  pre^ously 
unobserved  or  undociunented  (see 
n.A.3.  of  this  guideline),  and  a  guideline 
is  needed  on  how  to  define  an  event  as 
“unexpected**  or  ‘’expected**  (expected/ 
unexp^ed  from  the  perspective  of 
previously  observed,  not  on  the  basis  of 
what  might  be  anticipated  from  the 
pharmacological  properties  of  the  drug). 

An  “unejqpected**  adverse  reaction  is 
one,  the  nature  or  severity  of  which,  is 
not  consistent  with  information  in  the 
relevant  source  document(s).  Note  that 
until  source  documents  are  amended, 
expedited  reporting  is  required  for 
additional  occurrences  of  the  reaction. 

The  following  documents  or 
circumstances  will  be  used  to  determine 
whether  an  adverse  event/reaction  is 
expected: 

1.  For  a  drug  not  yet  marketed 
anywhere  in  the  world,  a  company*s 
Investigator*s  Brochure  will  serve  as  the 
source  doctunent.* 

2.  Once  a  drug  is  marketed  in  one  or 
more  countries,  it  is  recommended  that 
a  company  develop  a  “core  safety  data 
sheet**  (CSDS).’  Hie  information 


*It  U  expectsd.  at  least  with  regard  to  clinical 
safety  infonnatiaii.  that  the  Investigator's  Brochure 
used  far  a  given  product  will  be  consistent 
throughout  the  world.  It  is  not  the  intention  of  this 
EWG  to  propose  sUndards  for  the  content,  or 
periodicity  lor  update,  of  an  Investigator's  Brochure 
(see  GCP  GuicMinss  proposed  by  tWC  E6): 
however,  it  is  important  that  the  document  be  kept 
current  (far  example,  through  amendments/ 
attachments),  particularly  to  medically  important 
safety  data. 

’A  core  safety  data  sheet  (or  the  safety 
components  of  an  International  Prescritog 
Information  document)  is  the  set  of  facts  and 
reconunendatioiu  prepared  by  the  pharmaceutical 
manufacturer,  contaiiiing  all  relevant  safety 


contained  in  the  CSDS  should  then 
become  an  integral  component  of  the 
Investigator’s  Brochure.  The 
Investigator’s  Brochure  remains  the 
source  document  for  defining 
“expectedness**  in  countries  where  the 
drug  is  not  yet  approved  for  marketing. 

3.  Reports  whit^  add  significant 
information  on  specificity  or  severity  of 
a  known,  already  documented  serious 
ADR  constitute  imexpected  events.  For 
example,  an  event  more  specific  or  more 
severe  than  described  in  me 
Investigator’s  Brochure  or  core  safety 
data  sheet  would  be  considered 
“unlabeled”  (unexpected).  Specific 
examples  would  be  acute  renal  failure 
as  a  labeled  ADR  with  a  subsequent  new 
report  of  interstitial  nephritis,  and 
hepatitis  with  a  first  report  of  fulminant 
hepatitis. 

m.  Standards  for  Expedited  Reporting 
A.  What  Should  be  Reported? 

1.  Single  cases  of  serious,  unexpected 
ADR’s.  All  adverse  drug  reactions 
(ADR’s)  that  are  both  serious  and 
unexpected  are  subject  to  expedited 
reporting.*  'This  applies  to  reports  from 
spontaneous  sources  and  finm  any  type 
of  clinical  or  epidemiological 
investigation,  independent  of  design  or 
purpose.  It  alim  applies  to  cases  not 
reported  directly  to  a  sponsor  or 
manufacturer  (for  example,  those  found 
in  regulatory  authority-generated  ADR 
registries  or  in  publications).*  The 
source  of  a  report  (investigation, 
spontaneous,  other)  should  always  be 
specified. 


information,  such  as  advarre  drug  reactions, 
warnings,  precautions,  contraindications,  use  in 
pregnancy,  etc.,  which  the  manufacturer  believes 
should  be  listed  (minimum  core  safety  information) 
for  the  drug  in  all  countries  vfhere  the  drug  is 
marketed.  It  is  a  possible  reference  document  by 
which  "labelled"  (expected]  and  "unlabelled" 
(unexpected)  can  be  determined.  It  is  recognized 
that  the  local  data  sheet  (country-specific 
prescribing  information)  is  the  doounent  which  the 
local  regulator  requires  a  manufacturer  to  use. 
Unless  there  are  extenuating  circumstances,  it  is 
expected  that  a  local  data  sheet  will  include  all  the 
clinical  safety  information  in  a  core  safety  data 
sheet  However,  it  is  understood  that  local  data 
sheets  may  contain  additional  information  or 
alternative  wording. 

*  Expedited  reporting  of  reactions  which  are 
serious  but  expected  will  ordinarily  be 
iirappropriate.  Expedited  reporting  is  also 
inappropriate  for  serious  events  from  clinical 
investigations  that  are  considered  not  related  to  the 
study  drug,  whether  the  event  is  expected  or  not 
Similarly,  nonserious  adverse  reactions,  whethw 
expected  or  not,  will  ordinarily  not  be  subject  to 
expedited  reporting. 

•  Information  obtained  by  a  sponsor  or 
manufacturw  on  serious,  unexpected  reports  from 
any  source  should  be  submitted  on  an  expedited 
basis  to  appropriate  regtUatory  authorities  if  the 
minimum  criteria  for  expedited  reporting  can  be 
met  (See  section  ni.B.  and  footnote  tO  of  this 
guideline.) 


(Causality  assessment  is  required  for 
clinical  investigation  cases.  All  cases 
judged  by  either  the  reporting  health 
care  provider  or  the  sponsor  as  having 
a  plausible  causal  relationship  to  the 
drug  qualify  as  ADR’s.  As  defined  under 
CIOMS-1  standards,  spontaneous 
reports  have  implied  causality 
(suspected  causality  always  assumed). 

2.  Other  Observations.  There  are 
situations  in  addition  to  single  case 
reports  of  “serious”  adverse  events  or 
reactions  that  may  necessitate  rapid 
communication  to  regulatory 
authorities;  appropriate  medical  and 
scientific  judgment  should  be  applied 
for  each  situation.  In  general, 
information  that  might  materially 
influence  the  risk-benefit  assessment  of 
a  drug  or  that  would  be  sufficient  to 
consider  changes  in  drug  administration 
or  in  the  overall  conduct  of  a  trial 
represents  such  situations.  Examples 
include: 

a.  A  clinically  significant  increase  in 
the  rate  of  occurrence  of  an  “expected,** 
serious  ADR. 

b.  A  significant  hazard  to  the  patient 
population,  such  as  lack  of  efficacy  with 
a  (^g  used  in  treating  life-threatening 
disease. 

C.  A  major  safety  finding  from  a 
newly  completed  animal  study  (such  as 
carcinogenicity). 

B.  Reporting  Time  Frame 

1.  Serious,  unexpected  reactions 
(ADR’s)  must  usually  be  filed  within  15 
calendar  days  following  first  knowledge 
by  the  company  that  the  case  meets  the 
minimum  criteria  for  expedited 
reporting.**  Reports  must  be  sent  to 
those  regulators  or  other  official  parties 
requiring  them  (as  appropriate  for  the 
local  situation)  in  coxmtries  where  the 
drug  is  \mder  development  and/or  on 
the  market. 

2.  Certain  ADR’s  may  be  sufficiently 
alarming  so  as  to  require  more  rapid 
notification  to  regulators  in  countries 
where  the  drug  is  still  not  approved  for 
marketing,  since  such  reports  may  lead 
to  consideration  of  suspension  of,  or 
other  limitations  to,  a  clinical  program. 
Fatal  and  life-threatening  unexpected 
ADR’s  occurring  in  clinical 
investigations  qualify  for  more  rapid 


'•For  serious  spontaneous  reports,  and  more 
infrequently  to  clinical  trial  reports,  infonnation 
for  prop«r  description  and  evaluation  may  not  be 
available  within  the  required  time  frame  aftw  first 
learning  of  a  case.  Nevertheless,  for  regulatory 
purposes  such  incomplete  reports  should  be 
submitted  within  the  prescribed  time  frame  as  long 
as  the  following  minimum  criteria  are  met  an 
identifiable  patient,  a  suspect  drug,  an  identifiable 
reporting  source,  and  an  event  or  outcome  that  can 
be  identified  as  serious  and  unexpected.  Followup 
information  should  be  actively  sought  and 
submitted  as  it  becomes  avail^le. 
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reporting.  Regulatory  agencies  should  be 
notified  (by  telephone  or  in  writing,  e.g.) 
within  5  c^endar  days  of  first 
knowledge  that  an  event  qualifies, 
followed  by  as  complete  a  written  report 
as  possible  within  10  additional  days. 
This  report  must  include  an  assessment 
of  the  importance  and  implication  of  the 
findings,  including  relevant  previous 
experience  with  the  same  or  similar 
drugs. 

In  cmmtries  where  the  drug  is  already 
marketed,  reporting  of  these  special 
cases  (for  example,  from  Phase  4  Trials) 
should  be  made  within  IS  calendar 
days,  except  in  those  instances  when 
the  cases  arise  in  studies  for  use  of  the 
marketed  drug  outside  the  approved 
labeling  (e.g.,  new  population,  dosage 
form,  or  indication).  Under  the  latter 
circumstances,  fatal  and  life-threatening 
unexpected  reactions  should  be 
communicated  to  regulators  within  5 
calendar  days. 

C.  How  to  Report 

It  is  recommended  that  the  QOMS-I 
form,  currently  a  widely  accepted 
standard,  be  used.  However,  no  matter 
what  the  form  or  format,  it  is  important 
that  certain  basic  information/data 
elements,  when  available,  be  included 
with  any  expedited  report,  whether  in  a 
tabular  or  narrative  presentation.  The 
listing  in  Attachment  2  covers  those 
data  elements  that  are  regarded  as 
desirable:  if  all  are  not  available  at  the 
time  of  expedited  reporting,  efforts 
should  be  made  to  obtain  &em.  (See 
footnote  10  of  this  guideline.) 

D.  Managing  Blinded  Therapy  Cases 

When  the  sponsor  and  investigator  are 
blinded  to  individual  patient  treatment 
(as  in  a  double-blind  study),  the 
occurrence  of  a  serious  event  requires  a 
decision  on  whether  to  open  (break)  the 
code  for  the  specific  patient.  If  the 
investigator  breaks  the  blind,  then  it  is 
assum^  the  sponsor  will  also  know  the 
assigned  treatment  for  that  patient. 


**ThflTC  are  several  disadvantages  to  maintaining 
the  blind  under  the  circumstances  described  which 
outweigh  the  advantages.  By  retaining  the  blind, 
placebo  and  comparator  (usually  a  marketed 
product)  cases  are  filed  unnecessarily,  when  the 
blind  is  eveotualiy  opened,  which  may  be  many 
wedcs  or  months  after  reporting  to  regiilators,  it 
must  be  enstued  that  company  and  regulatory  data 
bases  are  revised.  If  the  event  is  serious,  new,  and 
possibly  related  to  the  drug,  then  if  the 


Although  it  is  advantageous  to  retain  the 
blind  for  all  patients  prior  to  final  study 
analysis,  when  a  serious  event  is  judged 
reportable  on  an  expedited  basis 
(unexpected,  and  causally  related),  it  is 
recommended  that  the  blind  be  broken 
only  for  that  specific  patient  by  the 
sponsor  even  if  the  investigator  has  not 
broken  the  blind.  However,  it  is  also 
recommended  that  when  possible  and 
appropriate,  the  blind  be  maintained  for 
those  persons,  such  as  biometrics 
personnel,  responsible  for  analysis  and 
interpretation  of  results  at  the  study’s 
conclusion.'* 

E.  Miscellaneous  Issues 

1.  Reactions  associated  with 
comparator  or  placebo  treatment. 
Comparator  drug  reactions  should  be 
reported  to  the  other  manufacturer  and/ 
or  directly  to  appropriate  regulatory 
agencies.  Events  involving  placebo  will 
usually  not  satisfy  the  criteria  for  an 
ADR  and.  therefore,  for  expedited 
reporting. 

2.  Products  with  more  than  one 
presentation  or  use.  To  avoid  » 
ambiguities  and  uncertainties,  an  ADR 
that  qualifies  for  expedited  reporting 
with  one  presentation  of  a  product  (e.g., 
a  dosage  form,  formulation,  delivery 
system)  or  product  use  (e.g..  for  an 
indication  or  population),  should  be 
reported  or  referenced  to  regulatory 
filings  across  other  product 
presentations  and  uses. 

It  is  not  tmcommon  that  more  than 
one  dosage  form,  formulation,  or 
delivery  system  (oral,  IM,  IV,  topical, 
etc.)  of  the  pharmacologically  active 
compo\md(s)  is  under  study  or 
marketed;  for  these  different 
presentations  there  may  be  some 
marked  differences  in  l^e  clinical  safety 
profile.  The  same  may  apply  for  a  given 
product  used  in  different  indications  or 
populations  (single  dose  vs.  chronic 
application  for  example).  Thus, 
“expectedness”  may  be  product  or 
product-use  specific.  Separate 


Investigator  Brochures  and/or  core 
safety  data  sheets  may  be  used  for  such 
variations;  however,  such  documents 
are  expected  to  cover  ADR  information 
that  applies  to  all  products  and  uses 
(e.g.,  systemic  side  effects).  When 
relevant,  separate  discussions  of 
pertinent  product-specific  or  use- 
specific  safety  information  should  also 
be  included. 

Cross-reporting  to  different  product  or 
use  regulatory  filings  is  recommended. 
For  example,  a  single  Investigator’s 
Brochure  (or  core  safety  data  sheet)  may 
exist  for  an  oral  and  IV  dosage  form.  If 
only  the  oral  form  is  studied  or  sold  in 
country  A,  anaphylaxis  that  is  still 
unexpected  (unlabelled)  and  occurs 
with  the  IV  dosage  form  in  country  B 
would  still  be  reported  to  regulators  in 
cpuntry  A. 

This  may  result  in  a  certain  amoimt 
of  overreporting  or  iinnecessary 
reporting  in  obvious  situations  (for 
example,  a  report  of  phlebitis  on  IV 
injection  sent  to  authorities  in  a  coimtry 
where  only  an  oral  dosage  form  is 
studied  or  marketed).  However, 
underreporting  is  completely  avoided. 

3.  Post-study  Events.  Serious,  adverse 
events  may  be  reported  by  an 
investigator  to  the  sponsor  as  having 
occurred  in  patients  after  they  have 
completed  a  clinical  study  (including 
any  protocol-required  posttreatment 
followup).  Such  cases  should  be 
regarded  for  expedited  reporting 
purposes  as  though  they  were  study 
reports  no  matter  how  long  the  “lag 
time.”  Therefore,  a  causality  assessment 
and  determination  of  expectedness  are 
needed  for  a  decision  on  whether  or  not 
expedited  reporting  is  required. 

F.  Informing  Investigators  and  Ethical 
Review  Committees  of  New  Safety 
Information 

International  standards  regarding 
such  communication  are  discussed  in 
the  ICH  proposal  for  GCP  Guidelines 
(EWGE6). 


InvMtigalor’i  Brochure  is  updated,  notifying 
relevant  partias  of  the  new  infonnaticm  in  a  blinded 
fuhion  is  in^propriats  and  possibly  misleading. 
Moreover,  brMJdng  the  blind  for  a  single  patient, 
who  will  in  most  cases  have  left  the  study  because 
of  the  adverse  reaction,  usually  has  no  significant 
implications  for  the  conduct  (k  the  trial  or  on  the 
an^ysis  of  the  final  trial  data. 

It  should  be  noted,  however,  that  when  a  fatal  or 
other  "serious”  outcome  is  the  primary  efficacy 


endpoint  in  an  investigation,  the  integrity  of  the 
investigation  may  be  uimpromised  if  the  blind  is 
broken.  Under  these  and  similar  circumstances,  it 
may  be  q>propriata  to  reach  agreement  with 
regulatory  authorities  in  advance  on  swious  events 
that  would  be  treated  as  disease  related  and  not 
subject  to  routine  expedited  repeating. 


37412 


Federal  Register  /  Vol.  58,  No.  130  /  Friday,  July  9,  1993  /  Notices 


Attachment  1 — Serious  vs.  Severe  in  Different  Languages 

Sericnis  . . . . . . 

Severe. 

rViniah  , . 

Alvorlig ...  .......................................................... 

Svaer. 

fliitrh  . 

Rrnatig . . 

Zwaar  (also  ’’emstig”). 

Severe. 

Grave . . . . . . 

Schwer  (stark  ausgepraegt). 

98971 141 10100  (Varys). 

Severn  (or  Grave). 

list  1198971 141 11 100  (Sovaids) . . . 

Italian . . 

Serio . . . . 

Japanese . — . . 

Juhtoku  . . . . 

Juhshoh 

Severe  (Intenso). 

Severe  (Intenso). 

Grave  . . . 

Spanish  ... _ _ — - - 

Grave . . . . . ...... — ..... 

Attachment  2 — Key  Data  Elementa  for 
Inclusion  in  Expedited  Reports  of 
Serious  Adverse  Drug  Reactions 

The  following  list  of  items  has  its 
foimdation  in  several  established 
precedents,  including  those  of  CIOMS* 

I,  the  WHO  International  Drug 
Monitoring  Center,  and  various 
regulatory  authority  forms  and 
guidelines  in  effect  or  proposed.  Some 
items  may  not  be  relevant  depending  on 
the  circumstances.  The  minimum 
information  required  for  expedited 
reporting  purpose  is:  an  identifiable 
patient,  the  name  of  a  suspect  drug,  an 
identifiable  reporting  source,  and  an 
event  or  outcome  that  can  be  identified 
as  serious  and  unexpected.  Attempts 
should  be  made  to  ootain  followup 
information  on  as  many  other  listed 
items  pertinent  to  the  case. 

1.  Patient  Details: 

•  Initials, 

•  Other  relevant  identifier  (hospital 
number,  for  example), 

•  Sex, 

•  Age  and/or  date  of  birth, 

•  Weight. 

2.  Suspected  Medicinal  Product(s): 

•  Brand  name  as  reported, 

•  International  Nonproprietary  Name 
(INN). 

•  Batch  number, 

•  Indications  for  which  suspect  drug 
was  prescribed  or  tested, 

•  Dosage  form  and  strength. 

•  Daily  dose  and  regimen  (specify 
units— e.g.,  mg.  mL.  mg/1^,  etc.), 

•  Route  of  administration, 


•  Starting  date  and  time  of  day. 

•  Stopping  date  and  time,  or  duration 
of  treatment. 

3.  Other  Treatmentis): 

•  For  concomitant  drugs  (including 
ore  medicines)  and  nondrug  therapies, 
provide  the  same  information  as  for  the 
suspected  product. 

4.  Details  of  Suspected  Adverse  Drug 
Reaction(s): 

•  Full  description  of  reaction(s) 
including  site  and  severity,  as  well  as 
the  criterion  (or  criteria)  for  regarding 
the  report  as  serious  (fatal,  life- 
threatening.  etc.).  In  addition  to  a 
description  of  the  reported  signs  and 
symptoms,  whenever  possible,  attempts 
should  be  made  to  establish  a  specific 
diagnosis  for  the  reaction. 

•  Start  date  (and  time)  of  onset  of 
reaction. 

•  Stop  date  (and  time)  or  duration  of 
reaction. 

•  Dechallenge  and  rechallenge 
information. 

•  Outcome:  information  on  recovery 
and  any  sequelae;  what  specific  tests 
and/or  treatment  may  have  been 
required  and  their  results;  for  a  fatal 
outcome,  cause  of  death  and  a  comment 
on  its  possible  relationship  to  the 
suspected  reaction  shovild  be  provided. 
Any  autopsy  or  other  post-mortem 
finings  (including  a  coroner’s  report) 
should  also  be  provided  when  available. 

•  Other  information:  anything 
relevant  to  facilitate  assessment  of  the 
case,  such  as  medical  history,  including 
allergy,  drug  or  alcohol  abuse,  etc.; 


family  history;  findings  from  special 
investigations;  etc. 

5.  Details  on  Reporter  of  Event 
(Suspected  ADR): 

•  Name, 

•  Address, 

•  Telephone  number, 

•  Profession  (specialty). 

6.  Administrative  and  Sponsor/ 
Company  Details: 

•  Source  of  report;  was  it 
spontaneous,  from  a  clinical 
investigation  (provide  details),  from  the 
literature  (provide  copy),  other? 

•  Date  event  report  was  first  received 
by  sponsor/manuiacturer, 

•  Coxmtry  in  which  event  occurred. 

•  Type  of  report  filed  to  authorities: 
initial  or  followup  (first,  second,  etc.), 

•  Name  and  address  of  sponsor/ 
manufacturer/ company, 

•  Name,  address,  telephone  number, 
and  FAX  number  of  contact  person  in 
reporting  company  or  institution, 

•  Identifying  regulatory  code  or 
number  for  marketing  authorization 
dossier  or  clinical  investigation  process 
for  the  suspected  product  (for  example 
IND  or  CTX  numl^r,  NDA  number). 

•  Sponsor/manufacturer’s 
identification  number  for  the  case. 

Dated:  June  29, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-16238  Filed  7-8-93;  8:45  am] 
■axiNO  CODE  4160-0-P 
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LIST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 


received  by  the  Office  of  the 
Federal  Register  for  irKiiision 
in  today's  List  of  Public 
Lawe. 

Last  Lkt  Inly  8.  1993 


Document 

Drafting 

Handbrnk 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  In  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5133  Charge  your  order. 

□  It’s  easy! 

jL  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  Inquiries -(202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  T]rpe  or  Print 

2.1 _ 

(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

EH  Check  payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  1  1-  I  I  1  1  1  1  ~  EH 

□  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 


Thank  you  for  your  order! 


(Rev  12/91) 


4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250—7954 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  ^proval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
□  YES  ,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code: 

♦  6216 


Charge  your  order. 

Ita  Easy! 


To  fax  your  orders  (202)  512-2233 
subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

nease  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  □ 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-□ 


(Street  address) 


EH  VISA  or  MasterCart^Account 

m 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  EH  E] 


(Authorizing  Signature)  (i^3i 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


■ 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 

OnMr  Processing  Coda:  P3 


♦ 

□  YES  ,  please  send  me  the  following: 


VISA 


Charge  your  order. 

If*  Easy! 


To  fax  your  orders  (202)  512-2250 


-copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

-copies  of  the  1993*?UPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(D^'time  phone  including  area  code) 


(Purchase  Order  No.) 


VES  NO 

May  wt  make  your  name/address  available  to  other  mailers?  Q  O 


Please  Choose  Method  of  Payment:' 

[m  Check  Payable  to  the  Superintendent  of  Documents 

1 _ 1  GF*0  Deoosit  Account  1 _ 1 _ 1 _ L 

□zm-n 

EU  VISA  or  MasterCard  Account 

1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1  1 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

ism) 

Mail  To;  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pinsburgh,  PA  15250-7954 


(Street  address) 


(City,  State,  ZIP  Code) 

I _ ) _ ! _ 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


TTuink  you  for  your  order! 


''  '  r  o  (Signature) 

4.  Mall  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


(Rev.  10/92) 


Microfiche  Editions  Available... 


Federal  Register 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $353.CX) 

Six  months:  $176.50 

Code  of  Federal  Regulations: 
Current  year  (as  issued):  $223.00 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 


Code  of  Federal  Regulations 


The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Superintendent  of  Documents  Subscriptions  Order  Form 


5348 


□  YES, 


please  send  me  the  following  indicated  subscriptions: 


24x  MICROFICHE  FORMAT: 

_ Federal  Register; 

_ Code  o(  Federal  Regulations: 


.One  year  $353.00 


.  One  year  $223.00 


Charge  your  order. 

It’s  easy! 


Charge  orders  may  be  telephoned  to  the  QPO  order 
desk  at  (202)  783-3238  from  8:00  a  m.  to  4:00  p.m. 
eastern  time,  Monday-Friday  (except  holidays) 


.  Six  months:  $176.50 


1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  2S%. 

Please  Type  or  Print 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

I  I  GPO  Deposit  Account  I  I  I  I  I  I  I  l~l  I 
I  I  VISA  or  MasterCard  Account 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LS  A),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE — With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

WTien  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J  DEC  92  R . 

•  JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Printed  on  recycled  paper 


